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METHODS BY WHICH AN ImEPJUaIONAL CRIMINAL COURT MIGRr BE ESTABLISHED

(A/AC.65/L.2)(£.ont1nued)

\
Mr. MAKTOS (United states of Ariterica) explained. the considerations

underlying a working paper (A/AC.65/L.2),prepared by the United States
delegation, which was not to be taken aa s, statement of his delegationls position

\

but as a basis of discussion.

The method of establishing an international criminal court by convention

involved the danger that few States might ratify; the objection to establishing

it by General Assembly resolution, on the other hand, was that, if no States

submitted their nationals to its jurisdiction, the court would suffer loss of

prestige. The method outlined in the working paper, however, was' a combination

of resolution and convention and obviated those disadvantages •. In Part I of the

'paper ~he United States delegation envisaged a single-paragraph re.so1ution :
approving the annexed text of the draft statute of the court, end asking States

to confer jurisdiction upon it by convention, special agreement or unilateral

declaration. The second pEU·e.graph of Part I was a safeguard against the court IS

incurring needless expense and loss of prestige, for it provided that the court

would not come into existence until a specified number of States had conferred

jurisdiction upon it.
Part 11 of the working'paper suggested answers to the questions raised at

the previOus meeting concerning the proposed contents of the conventions and the

method of operation of the court. The object of paragraph A was to ensure that

a definit10nof each crime aver which jurtad1ction was to be conferred upon the

court should be embodied in the relevant convention or other instrument. That
would not, of course, m~an that the judges of the court would be precluded from

consulting precedents or textbooks.

Paragraph B was based on the premise that States Willing to submit their

nationals to the court's jurisdiction should also be willing to assist it as

they assisted their domestic tribunals. References 1n the working paper were to

articles of the draft statute prepared by the 1951 Committee (A/2136). In
article 31, dealing with assistance of StateS, that Committee had not specified

the t~e of assistahce which the court might require; it would certainly include

action to secure the attendance of witnesses•. 'l'he-..rema1n1ng articles mentioned

!
I "
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conferred various powers upon the cour~. Article 32, on penalties, should contain

a provision permitting a State to exercise reservations in the admini~tra~ion,

for instance, of the death penalty which had been ab9lished in some States.
, ,

Article 42, on .powers of the cOtu.'t, should r:.rov1de toe court w1th the power to

dismiss a case if justice could not be done 'without t~e kind of, documentary,

.evidence which the S·tate concerned wvuld \,1tbhold fr~ its d.oroes'tic iiribunals.
\

Article 52 should be more e~~11citly based on the assumption that any state

seriously undertaking to suam1t its national's to the ccurt's jurisdiction should

also be willing to carry ou~ sentences to which those netionals were condemned

by the court.

Under paragrcph C cert~in matters of organization were to be covered by the

statute of the court 'rather then left to the convention or other instrument, the

object of the iatter being to bind the States parties to the instrument to comply

with the relevant provisions of the statute. The election of judges should be

the province of the General Assembly plus non-member states, and would so have

the backing ot the world community; election by th~ states parties to the

convention alone Would not produce a truly international court. Article 23 of

the draft statute had been worded 1n tts present form because the 1951 Committee

had envisaged establish:aent of the court by El- convention; the question whether

the court should be financed by the United Nations or by the states parties would

have to be settled by majority decision.

Paragraph D, dealing with "fa.ith and Ct"edit", referred to a well-known common

law doctrine under Which, for instance, a decree in force 1n ~ach1gan was

enforceable in New York.

There were four possible methods of establi3h1ng 'the court: first, by

amendment of the Charter, not at present feasible; second, by convention, ~rith

the danger that the court might not be truly international; third, by General

Assembly resolution 'giving immediate existence to what might remain'an empty

shell; fourth, the method suggested in the working paper, by resolution with the

statute annexed a~ a ''blueprint'' to be given life in subsequent conventions or

other instruments when ratified by a specified number ot State~.

I
.'

\
\
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Re:glying 'bo a question from Mr. !WBJ71KjON (Israel), Nr. WIXTOS (United.

States of America) explained. that the conafderationa set out in all four

paragraphs of Part II of the working paper should. be embod.ied. in each separate

convention d.ealing with a particular crime; but that the court could. be

brought into being by several different groups of States ratifying several

different instruments, provided. that the total of States thus conferring

jurisdiction upon the court reached. 'the number specified in the statute. At

the previous meeting, the Netherlands representati"Te had. given an inStance'"

of an international juri6dict~onbeing brought into being by five or six

States in the European Coal and. Steel CoI:mJ.Unity.

l'IJr. ROBINSON (Israel) stated that his Government favoured the

establishment of an internat~onal criminal court, but considered that that could.

not be hurried.. He thought there ",rere really only three methods of establishing

the court,; the United. States suggestions as contained in the 1'."Orking paper

merely clarified. the method of establishment by resolution and rendered. 1t more

acceptable.

Criticizing those suggestions, he obser"Ted. that if every convention

or other instrument confer~ing jurisdiction upon the court had. to embody all

the provisions of Part 1I of tl1e United. States working paIler - and the articles

of the draft.statute therein cited were examples rather than an exhaustive

enumeration - the statute itself, annexed to the General Assembly resolution,

would be deprived of its impol'tance. Furthermore, it would be an unpreced.entecI

step in the history of the Uni tea. Nations to confer upon States Members and not

Members of the Organization the mastery ove.r a United NatioX'..B inst!'UDlent which w.s

not a text of a treaty in tlle ",-ay that the resolution described in the

United States paper would do.

If the method of General Assembly resolution were adopted, there 'Was fairly

general agreement that the resolution itself would be merely -bhe first step; all

subsequent steps in the development of the court, namely all measurea imposing

obligations on Member and non-member States, would be taken by means of

conventions. It would thus be for the Assembly to provide the framework, and.

oonventions the substance, of the court.

Establishment of the oourt by a resolution of the General Assembly could be

considered. under three heads: constitutionality; the advantages, or alleged.
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advantages, of the method; ar.d. th~ disadvantages,; or alleged disadvantages, of

the method.

The question of constitutionality was of l1m1'ted import>8c:loe, since there

was no jutl10ial organ 1n·.the world. which oould declare a Geneza.L Assembly

resolution unconstitutional. He recalled that the Institute of International

La't1' had on. its last session heard a paper by VJ1'. Wengler on the judicial review

of the acts of the organs of the Um ted Nations. The problem would, however,

be discussed in the Assembly and should therefore be considered by the Committee.

The United States reprasente.tive l s conanent at the previous meeting that

to make the resolution depend. for its implementa.tion on forces outside the

General Assembly would obviate the question of constitutionality ~ras mistaken;

it would tend rather to strenGthenoppooition to the method of establishing

.. the cOUl,-h· b~ ·resc;>l1:lt1on.

Resolutions of the General Assembly on world affairs were recommendations;

but resolution3 on the United Nations l own affairs were binding: for inotance,

those dealing 'Wi~ljh' ~he budget, establishinS subsidiary organs like the Interim

Cormn1ttee, and laying down. such legal provisions as Staff Rules. Therefore a.

resolution establishing the framework of ~~e court would be a decision.

The CrltX of the proble~ of constitutionality, however, lay in deciding

what article 07: the Charter gave the Gen.eral Assembly competence to establish

the court. The a.nswer tha.t Article 11 di(l could be expressed in the follOWing

syllogism: ma jor premise: the General Assembly he.d. p0"llerS to take measures for

the maintenance of' ir..ternati::>nal peace; minor premise: the administration of

pene,l justice 'Has a factor in the mainter..ance of international peace; conolusion:

the General Assemnly ha.d competence to a,d:minister penal justice. But the minor

premise had. still to be proved., and. therefore the 0onclusio~ wes a ~a~'~cy.

At the previous mee"bing the Netherlands representative r..ad remarked tha.t the

internatlol1al ad:ainistra.tlon of criminal justice might even endanger' the

maintenance of pea0e. The Israel delegation considered that, at all events,

the establishment of t!le cot:.rt had. hard.J.:r any d.irect connexron with the maintenance

of "'.nternational peace.
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It had also been argued that the existence of an international crim1r.al

court 'Would have a deterrent effect; 'but the long hi~tpry of cr1in.e end

punishment showed that iegal philosophers did not agree that even national

legislation was an effective d.eterrent to crime. •
It "TaS clear" therefore., that international criminal jU!'isdiction did

not come within the terms of Art/iole 11 of the Charter. The sUbject might

be more appropriately discussed in the context of Article 13" but that article

only authorized the General Assembly 'to initiate studies and make recommendations,

f,~ctions simileI' to those of the Committee itself.

The Committee should consider the status of tne court as that of, a

United 'Netions organ. In the "(;nited. Nations the real criterion was not

Whether an organ was classified as "aam" or "cubsidiary"" but whether it was

mandatory or optional. Undel1 the Charter the only mandatory organs were the

General Assembly" the three Councils" the Secretariat and the C,ommissiori on

HUDJan Rights; other organs could. be established" abolished or mod,1f'ied.

If, the court was to be a creature of the General Assembly, it could. ae

well be killed by the 'General Assembly and its judgments and operation would

be subject'to t.'I1e latter' e crit::'ciem. It'might have to fight in the F'ifth

Committee for the appropriations essential to its existence. He doubted whether

such an. organ would:have the:'dignity and authority necessary for it'to function'

effectively.

The !-fetherlands representative had argued. that, as the 'United Na,tions had

already established other courts" there was no reason why it should. not set

up' the court under discussion. But analogies were sooetimes fallacious and

even dangerous. The Tribunals for Eritrea and Libya were unfque , as f'ull

authority to deCide on the future of those ex-Italian colonies had been

delegated. to the General AssaI::~ly by tho ,·;:'ctorious Powers and so far as the

Administrative Tribunal 'Was concerned it dealt with staff problems only Which
I ':'

were within the excluefve jurisdiction of the United Nations.

D,+scuss1ng the advantages of the crea.tion of the court by resolution" he

said frequent reference had been made to the possibility tha.t by that : ~thod the

oourt would be "universal". It was, however" false to assure that a. resolution

by the General Assembly would ensure the universality of' the court. It

sufficed to consider the membership of, the Committee itself" on whioh no members
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of the "Eurasian heartland" countries were represented. Obviously the court
would not enjoy the support of certain important Members in the General Assembly.

It would be unrealis~ic to consider the establi~bment of the court without
taking into account the attitude of the Great Powers. The position of the
Soviet Union was well known. The United Kingdom, a country of vast experience

•
which had made, a tremendous contribution to international law, maintained that
the establishment ot the court ,would be futile, an opinion which the Committee

should pa1,1se to consider. The Unite~ Sta~s representative had recently
explained that his co-operation in the Committee's,work did not imply that his
Government favoured the establishment of the court. Of the Great Powers, France
alone had declared\itself in favour of ,the court's establishment, not by the
General Assembly but by a convention.

With regard to the "universality" of the court, it should also be remembered
that a large part of Europe was not represented in the United Nations and it was
very doubtful whether non-member sta.tes would accede to an agreement in the
framing of which they had had no say. Again, some smaller Powers, including
Belgium and the Scandinavian count~ies and member nations of the British
Commonwealth, were still sceptical.

The advocates of establishment by a General Acsembly resolution should bear
in mind that, under its rules of procedure, the General Assembly COUld, a't least
theoret,ically, adopt a re.aolution by 2 votes to 1, with 57 abstentions. The
danger of numerous ab~tentions was a real one: what authority would a resolution
on the establishment of the court have if passed with numerous abstentions?

The same advocates maintained that, were the court to be set up by the
General Assembly, there would be ~o conflict between it and the United Nations,
but several representatives had recently referred to the very probability of such
a conflict. It was also claimed that, if the General Assembly passed a ,
resolution establishing the court, ,the latter'S finances would be assured. That
was f~ from. certain as the Fifth ,Committee would adopt its· own decision in the
matter•

.Turning to the disadvantages of' the resolution method Mr. Robinson argued
that a decision adopted at a d,iplomatic conference, at which each representative
would have formal credentials,.would be much more responsible than a vote by the
General Asse~ly. Another ser~ous disadvantage. of the resolution method was that,
if the draft f Ijatute was sUbmitted to the General Assembly, its opponents would
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press fOr amendments to weaken it_ while its supporters would make concessions in

the hope of its ult:linate adoption. According to the United States working paper

the resolution should provide that the coUrt was to come into existence when state:

had conferr~d jurisdiction upon it by convention, special agreement or unilateral

declaration. But that would be tantamount to inviting l-1ember states not to

subscribe immediately to the statute, as they would lose nothing by la.ter accessiot

It was questionable finally whether a 'resolution (w~,th an annexed Statute) which b:

its very nature does not allow for reservations will be able to secure a large

number of a.cceptances.

The possibility of amending the Charter should not be dismissed simply

because the political climate of 1953 did not faVOur such action. Governments

changea and their'approa.ch to interllational affairs was liable to vary. It

should also be remembered that the General Assembly had to decide, at its tenth

session in 1955, on the adVisability of amending the Charter. It would be

recalled that Articles 108 and 109 of the Charter had been adopted at the

San Franc;l.aco conference upon the -initiative of the smaller Powers, Particularly

Australia. vlhether the General Conference provided for in Article 109 would be

called was still uncertain in view of the sentiment in some countries that to

-amend the' ChGrter in the political cl.imate which,might obtain in_ 1955 would perhaps

make it" an- even less effective instrument than it '/laB at present. Perhaps a

practical solution to the Committee's problem WOUld. be to defer a decision until

the tenth or pOssibly the eleventh session' of the General Assembly, by when it

would be clearer whether a revision of the" Charter was feasible.

Objections raised to the establishment of the international criminal court

had been both objective and subjective, yet the whole problem could be reduced to

one simple question: were governments prepared to overcome all dif:f'iculties in

order to establish and international criminal court? The way to find out the

answer was to provide for the establishment of the court by means of a binding

international convention, not through a General Assembly resolutio"1. Many years

might elapse before enough governments acceded to the convention to render it

operative, but, after all" the establishment of an international criminal court
I

was a revolutionary concept in international relations and should therefore be

achieved in gradual stages. The drafting of an interpational convention was

nevertheless the only correct apFoach to the problem.
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Mr. r..oOME£ (A11stralia) felt that the ideal characteristics of an

international criminal court should be s'tabiJ.ity, permanence, .independence,

ef'fecti,vel'less and universality. . Those characteristics bad particular relevance

to the method of creating the court. Only by an amendment to the Charter could

a court be c,;'t..p.:)::.it:~cd having a.ll five characteristics, and while that method

might r.o·'j be ,1'aasr~l:!l for the time being, it should not be discarded completely.

The Aust~al~~ deJ~gation's second preference was the drafting of an

international convention by a conference called by the United'Nations to which

Member8 of' tte United Nations and also non-members' might be inVited. That

method would ell~u~e the presence of four of the five characteristics, the

excetb:iC):'l probo."uly bamg tha.t of universality of acceptance.

rr'he leas';; aatisfactory method waG to establish the court by means of a

Gene'ral Assembly resolution. Any such resolution was, by Article 10 of the

Cha.":'t.er, to be interpreted as Plerely a recomnendation and hence could not impose

any real obligations on states. Secondly, the court, so established, would be

'a ot~'('\a1_dia.ry and subordinate bodY of the General Ass~mb11 and could at any time

be c,isso'l'.-ed by it. Competence to establish such a court by General Assembly

J:' !.s(,,~lutiol1 under Ar'liicle 22 of the Charter waS! also open to' doubt as such

subsidiary organs as were establiDhed under that Article had 'to be subsidiary to

t:1e principal obJe'cts of the Assembly. Nothing in the Charter suggested that

'L',~~ General Assembly had cOlll~Gtence in international criminal lawj nor was it

'b~.lable that the General Assembly' s fUnction ot maintaining peace could include

~Qe trial and punishment of crimdnals.

Since the United Nations Geueral Assembly was not a world parliament capable

of' imposing o'bligations on states, a State could refuse to submit its "nationals

to the jurisdiction nf the court.

The United States propoGtl.l was similar in principie to a proposal put

forward by the Secretariat in a worldng paper (A/AC.48/1). His first reaction

had'been that, as under the proposal separa.te conventions would be necessary to

bring the court into existence, there wa.s probably little reason why the whole

question of the establishment of the court could not be dealt'with by convention.
"

: ,'! ..
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The Committee should not completely preJudue the me~hod of creation of the
court' any more than it shouid prejudge the issue as to whether the court should

be created at all at this stage. The Committee also shoul~ not propose the
~stablishment of a court of inferior quality merely because a court with better

qualities might seem more difficult to achieve.

Mr. MAKTOS (United. sta'tes of America.), disagreeing With the Austra.lian
representa.tive, said the United states working pa.per was not similar to an earlier

proposal made by the United Na.tionG Secretariat because under the United states
proposal the court would not COt~ into existence by a General Assembly resolution
but only when a specified tlULlber of states conferred jurisdiction upon the court
by convention, special agreemenb, or unilatera.l declaration.

The objections raised by the Israel representative might equa.lly have been
applied to the Genocio.e 'convention. That instrument had nevertheless been

ratified by some forty states.
The possibility of a future amendment to the Charter was purely a matter of

conJectu.. e. The point wa.s that the chances of an amendment to the Charter in the
near future were extremely remote. Under the United states proposal" the
international court could be established immediately. In time , it could be
changed or superseded. When the Perwanent Court of International Justice had

lJcen established under th~ League of Nations, it had not been thought that it
vro\.11d in time be replaced. That had nevertheless occurred. The fact tha.t

futt~e action might be taken in respect of the international criminal court did
not mean that no attempt should be made to establish it immediately.

Establishment of the court by General Assembly resolution implied a debate
in which possibly all Member states would take p~t. Establishment by

international convention independent of tIle United Nations would reduce interest

in the court to the few states prepared to accede to the Convention.

'!bere was no reason to fear a decision taken by majority vote. Tha.t did not
in any way mean th9.t opponents of So proposal could force a compromise on the

proponents thereof. The la.tter would not necessarily accept any and all

amendments merely for the sake of haVing their proposal adopted.
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Mr~ MAlJRWA (PerUh reterr1n8·t<)'; the"'statement" made' by the Israel
represent\~tive~ enqUired it 'it was the 1a-tt$i-:'S'view th'at the e~tablishment of
an intern,e.tional d~iJilina.l coUrt 'Wohld 'conte~ a new ;1\mction upon the Un!ted Natfons

• .. • ~.. .. • t " 1 ...... ~ ~ • •

that of punitive 'action against'1nternationa.lcr1mes. Sinae that went beyond

the collective action now provided'for under:th~'cnarter~ sUrelY~~ amendment to

the Charter would be requ.ired.
,f '

Mr. MEN~~ (Philippines) asked the 'Israel representative to clarify
h~s earlier reference to the relationship between peace and j~stice. He could
not agree to the contention that it might at t:imes be expedient to achieve a

peace that ~as not just and to ~inta1n'1t by torce ot arms rather than by Justice.

}1xr. ROBINSON (Israel) 'sS.id that he 'would defer his' reply to the two

previous speakers 'until other representatives had commented ~n hi"S sta:t~ment.

The me~ting rose at 1 p~m•

. .

, .

"

14/8's.m.

" .
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