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CONSIDERATION OF THE IMPLLUATICAS AND COSSEQUUNCES OF ESTAE.ZZHING AN
INTERNATIONAL CRIMINAL COURT

Mr, MERLE (Franec) scid that the estedlishment of an international
eriminal court involved the aceevtance of a foram pf‘inter:ational eriminal law
and 1ts epplicztion. by a purmanent body. Tor the purpc.e of appliéation,

- eonerete methods for er”oraeilng *he law would hove to be deviscd. That was the
-~ eentral lssue before the Commiftee, and its solu..on depended on th? measure
of agreement reached on those methods, His ¢2lczation had alvays supported
the principle that some for: cf iaternational cvi+ el Ju-_sdiction should be
evolved.

The eomments by the United iln-com Government (A/2156), which suggested
that the establishment of the -.roposed cowrt was useless and even dangerous, were
somevhet exuggerated, T4s establishment would not be useless becsusz it was
desirable to'have some form of pecmanent Jjurisdietion to deal with international
crimes such @s breactes of ..» pcuce. There Ju3 8130 & prac.lieal and iumediate
need for such a body to deal with proceedings in cases - such as the Oradour
etroclties ecmeitted in Frarce - which irnvolved confiicts of pational and
internationsl law. That vwarticzuiar case would have been easier to settle
if recourse to some form of iri.rnational eriminal Jjurisdic’ion had been
possible. It was unlikely that aa international cririnal court of the type
contemplated would disvupt world poeae.

It would be inadvisable to brisz the international crZminal court, if
established, into too close & relationship with tae United Nations es such an
errangement woull entall mere serious ricks and might wid:oa existing gaps. The
tradltional principle of the voluntary aceessicn of States stould be respected.
Accession to the statute of the eourt wouid help ‘o exterd Zts competence. The
best method of proamoting the davelcprent of :n international eriminal jurisdictior
would therefor: be to provida for the eourt?s .cst blishment by voluntary accessior
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Mr, LOOMES (Auut-dlia\ reca:led tbd his delega*ion's position had been
made clear at the fifth session of Lhe General A "=mbly and, after studying the
Committee's Ra2port (A/2 13.) at tho seventh sessior. it ‘had found no new element

and no new development in inte"ra oral reldb*ons to Justify any change of

position. 'The establishmend ol al intcrnational *r"mlnal 2crt was a noble ideal
to which he was not opposed buv the method and tim- ng of 1ts establlshment vere
altogether different matiers. A nchescary le‘ica,ion ¢ a decisicn to set up
'such a court on a nermanent worhd tasis &s ccctrao,ed with an ad hoc procedure
when an emergency arises, v.- that gem-“1 support of the orgenlzed international
commﬁoity was:EQeilable. At.presenu, in the :.‘w of Yy Government there was no
wérrent for'ooﬁsidering that that.support existed. The acid Lest of the
practicability'of the project was ‘he exten: to which States were prepared to
recognize ite Jurisdic’ion. ' b .. .

In the5Sixth dommittee at tﬁc seventh session of the Geroral Asseubly, his
delegatiohuﬁad remarked that the Committee's Report raised two important questions
" whother the court would heve sufflcient nark +*o Justify its establishment and
* whether States woull confer ugon it euificient Jurlsdlctlon for it ?o operate
effectively, if they wer= not so prepared, when would the: be. Ee considered
that mos* St ¢s were not at the moment m1ll ng to grant the court such
Jurisdictior Stme Stute: felt that the cov=t could exercise a limited form of
jurisdiction in'dealinngith certalﬁ crimes of ir“2rnational corncern such as the
illicit'trade in narcotic drug., »ut such crimes were already covered for the most
part by international bllaterial and multlluucrel agreements and could be
effectively dealt with by na®icral courts. |

The Australien Government alhered to those view:, and its pusition in the
"matter was rese-ved. .

’ He fully agrecd with tre Icrael re“rosentative 8 remarks regarding

paragraph 12 of the Committer’s Reporc "vhich eaid that no umember of the Committee,
by participating in 1ts deol ibfratio“a and votzl; on any draft texts, would commit
his government to an" of the decicions which the Comnittee might eventually adept.
Despite the views which he had outlined, Le would not be adversz to further study

of the subjJect; in fact Australia had supported Ge=neral Assembly resolution

687 (vII).
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‘Mr,. PEREZ PEROZO (Venezuﬁla) vecatlaed that his delzgation had constantly
opposed the establishment of an international criminal jurisdiction for reesons
which had been explained in full. But, Vernezue =z having been elected to the
Committee, his duty was to participate in the discuesion of vhatever was of concemn
to the United Nations. His participation would in me way prejudge his delegatiork
attitude in the General Assercll.

. A general. discussion of The waiter was net Jusiified because it had alregdy
been fully and carefully considered at various times in United Nations bodies.,
The exact positicn of each govermment re: reszented on the Committee was well known.

Referring to General .cser-y rezviution 587 (VII), paragraph 3 (a) (1); he
said that the Committee would encounter serious difficulties if it tried to explors
the implications and conéequénces of establishing the proposed court before it knes
what would be the court's nature, crganization and competence and relationship to
the United Netions,

The matter of competerce was fundamental to a proper study of those
iwmplications énd CONSequences., As was well known, the draft statute would not
grant the court the necescsury competence; it left the quest%on of competence to
be settled by convencions, special agreements or unilateral declarations.

In sddition, it was also necessary to know what caterories of crimes would
be brought before the court, If the ccurt had 4o deal merely with minor crimes
and offences against internaticnal law, suck as the white slave traffic,
counterfeiting and traffic in obscene publicaticr.s, the implications and
consequences would not te the name as if it had to deal with crimes against
international peace and security., The preszrvation of peace and security was the
main reason for the existence cf the United Notions, wheress the prevention and
punishment of the former crimes would be the responcibility of the court.

If the court, in dealing with & crime against interrational law, imposed a
sentence which mizht disturb world peace, the Security Council and the Geneval
Assembly could not remain indifferent. The United Nations would probably r2ject
the court!s decision, It might be possible io proceed on the basis of alternative
methods end list  the various implications and consequences for each alternative,
but the ‘mein disadvantage of such a method was that there wiuld be too many -
hypotheses. | ‘

Three method~ by which an international criminal court rmight be established

kad been suggested: by a convention, by & General Assembly resolution and by an
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amendment of the Charter. It might also be gossib‘e to set up a criminal chamber
in the’ International Court of eustice, but th Internatwona Law Comm1981on had
studied snd dismissed that possibillty.at 1ts second session. The current
1nternational situation was such that any *ev131on o° the Charter would be impeded

by the use of the veto. But such a procedure should not be diswmi.sed altogether

as there were signs of an improvement in internetional rerat*ons. At all evonts,

the establishment of the court woulu teke some tvime and increa31ng harmony smong
States mlght lead eventnally to rreneral agreeuwent that the Charter should be
revised. : ‘

So far there’had been no‘satisfactory ansver o the.ar;ument that a General
Assembly resoluticn establ;thing the court would not be meniat ory nor to the

objection that the General Assembly would find it difficult to establish the court
‘vas one of its sub31d1ary orhans, under Article 22 of the Charter, and to delegate
to it judicial powers which tne parent body da:d ‘not itself possess.

The convertion method would tend to weaken the univerzal character of the
court, and it was unclear Wuat th° relationship between the court and the United
Nations would be under a convention to which not all Member States, but possibly
some non-member States, were parties, .

Despite “hose objeetltns and difficulties, the Committee should proceed in
accordance W1th ite terms of Ielerence and recommend to the General Assemhly the

best method by which the court n~ght be esuau_ishec.

Mr. WANG (China) said thatv the ouestion of the court's establishment had
-been’ carefully studied by the Internatio'al Law Cozmiseion and the Sixth Committee
of the General Assembly, bui so far no sg reement had been reached.  There were'
three schools of - thought. mhe first considered the ec tsblishment of such a court
to be an infrlngemenu of the sovereivnuy of Member States, the second that its
establishment was premature at the moment, the third favoured the idea of a court
and, in order to av01d disagreement on, immediate i. sues, thought that it should
first be establis? ed and thqt the difficulties should be overlooked in the hope
that international relat .ons would 1mprove in the future. _
With regard to the firzt position, Le said that absolute sovereignty was a
thing of the’ past. Tne objection advanced by the second group, that States were
not at the moment prepareo to co-operste, could be applied o all international
organizations. The final decis1on rega:cinv the establishment of the projected

-J. .
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court rested with individuel States. A chanze of heart war reeded; the idea of
an international criminal cour: was new and should rﬁt be judged on the basis of
out-dated traditional tenets. The position L Jopted by tie third group was
contradictory: they wanted to see a court ectablished but were unwilling to ésmxm
any commitments. _ But if the e%atute of the court did not grant it effective
Jurisdiction, there would be little chaaze irce axistine international practice,
If the majority favoured the establlishzent of Lhe court, its statute should

not be & framework but should include subst..itive provisions for its effective

operation,

Mr. M WDEZ ’Phillrllnes) recalled that his delegation had adopmed a not
altogether negative position in the Sixt: Committee of the General Assembly, it
hed appreciated the r.orits o an inter:ational eriminal court but had pointed out
the existing handicaps such as the absence of an internatiomal code of offences
whereby to determine the guilt of a particular partye. There were, however, a
good number of known offences now of a more ¢v less international character, such
as piracy, traffic‘in slaves, woreu and children, counterfeiting, forced labour
camps, ‘and genocide, As?de fiou those, were the crimes against peace, violations
of the laws of war, and crimes against humanity, established before the Nirnberg
and Tokyo tribunals, There would thus be, sufficient basis for the organized
existence of an international c:iminal authority. Tt had also notcd that the
political climate was not fivow-alle because c>riain Ste.es were jealous of their
govereigntye. There was, on the other hand, a pressing need for an international
criminal Jurisdiction. Th= court shcuvld be so orgaﬁized as to operate effectively
in peace as in war.

It had been asserted that the Chertcr conferred no penal authority upon the
United Nations. Yet ibhe Charu.er had creexed the Isternational Court of Justice.
The judges of tbe international court were civil lewyers but they arrived at their
conclusions in much the sare way a. judges specializing in criminal law. Their
competence migh® be extended to cover International criminal cases or, in the
future when judges were elected to the irtzrnational court, their competence in
criminal law might Y. taken Into account. Article 34 of the Statute 6f the
International Court of Justice did not debar tie Court from hearing criminal

proceedings &_z": st States.
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That the Statute of the International Cc~%t cf Justice formed an interral
part of the Uniied Nations Cherter, but the latter was not cn immutable instrument
and was subject to amenduent. Articl:z 34 of the Statute might therefore be
amended to allow individuals to be pasiles iﬁ cases befcre the Court. The
criminal liability of individua's was c.e of the principl~- formuleted by the
Niirnberg triais. |

' Establishment of an international eriminal gour . by a resolution of the
General Assembly, if adopted .v a large uwajority, would have a powerful effect and
carry great authority.

The task of members of the Committee wes not so much to submit the views of
their respective gdvernments as to arrive at a so.ution which would be in the
general interest. If they insisted on prejudging the issue, they would be
defeating the purpose of the Committee.

Mr. ROLING (Netheriands) said the Committee's teccrms of reference made it
quite clear thet its function was to study the implications and consequences of
establishing an International ecriminal court. The questicn whether or not such a
court should te establirlied was ore which the Committee need rot discuss. That
vas a question to be arswered later by the General Assembly. It shculd proceed or
the assumption that the court would be establ shed; its task was to submit to the
General Assembtly the best possicle statute for thc court and to indicate to the
Assembly the advantages and di-advantages of the yarious methods by which the
court might be established. :Tae result of votes taken in the Committee would not
be as important as ‘he strength of the arguments it presented and the intrinsic
value of its reasoning.

The, Comnitteets terms of reierence therefore pi-~ed it in a rather special
position. Members would not :2 serving a very useful purpose by merely stating
that their respective Governzanis woere opposed to the establishment of an
international criminal court, They should nevertheless co-operate in drafting a

statute which would gain wide acceptance.

Governments which oppused the estubiishment of an international criminai court

did so because & limitaticn would be placed upon their coverelgn rights, and
becauge action by “ae ccurt would constitute interference in the domestic affairs
of States and hence violate the spirit of the Charter. Some States considered the

concept of absolubta State sovereisnty to be the keystone of international relations
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They failed to realize thet State soverelgnty was limited by international law and
that it was within the sovereign rights ¢f & State to enter into international
agreements limiting its sovereignty. Other States realized that sovereignfy was
not the principal issue. A sense of interdependence had émerged in the world
upon which the concept of internationel criminal jurisdiction was based. The
%dea of common action to curb a common evil was gaining recognition. A
significant recent development was the growing recognition of the rights and
lisbilities of individuals in international law,

Cne of the essential prerequisites of international criminsl
Jurisdietion was confidence that en lnternational criminal
court would act in the general interest. That condition could not te met if
people continued to mistrust all forzigners. That such mistrust existed was
undeniable. On the other hand, it could not be said that no State would place its
nationals under the jurisdiction of an internationai criminal court. In Europe
such international criminal jurisdiction had already been established, in a
limited form, under the High Authority of the Europeesn Coal and Steel Community,
to which six States were garties.

The tendency to judge international sctivity by common standards of morality
would be strengthened by the existence of an international criminal court. While
a mere denunciation of aggression would not prevent the commission of the offence,
it would nevertheless make it more difficult for a government to enlist popular
support for its aggressive policy,

However, the existence of strong moral feelings in international affairs
gave rise to some danger and could be the cause of war, The ultimate function of
moral and legal rules was to establish and promote the general well-teing, which,
in the international field, was peace, Too rigid an spplication of the law might
hovever interfere with that fuaction and do more harm than good. Maintenance of
peace should therefore be the paramount consideration, even if it meant that
international crimes in some specific cases would not be prosecuted. Any
international criminal jurisdiction to be established should provide for the
means to solve the problems of the rare, but possible, conflict between the

maintenance of Jjustice and the maintenance of peace.

Mr. VALIAT (United Kingdom) said that, by contrast with the impression

spoarently vrevailing in the minds of some representatives, his own delegation's
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view was that the Committee consisted not of experts but of government
representatives,

The Netherlands representative had suggested that the Committee should not
discuss the question whether or not an international criminal court should be
get up. P<2 United Kingdom delegation felt that the Committee could not
disregard that question if it intended fully to explore the implications and
consequences of establishing the court. It therefore felt free to express its
views on that question as it did on othef questions, without in any way committing
the United Kingnom Government.,

Mr. ROLING (Netherlands) observed that the Commitise, by proceeding on
the assumption that an international criminal court would be estahlished, would
not in any way be prejudging the final decision to be taken in the matter by the
General Assembly.

Mr. BOZOVIC (Yugoslavia) said that the Yugoslav Government wes keenly
interested in the question of the establishment of an international criminal
court, the need for collective action having been provedsby the trisls of war
criminals held after the Second World War at Nirnberg and Tokyo.

However, the war crimes trials had been a historical necessity and although
the establishment of such ad hoc tribunals might again prove necessary in the
‘future, there was no reason to set up a permanent court immediately, The primary
congideration, in a discussion coﬁcerning the establishment of the court, was
vhether it could function effectively. His delegation had serious doubts on that
score, particularly in the present international situation. Moreover, there was
the question whether particular States would accept the court's Jurisdiction if
acceptance involved a limitation or even waiver of their sovereign rights. The
problem before the Committee was therefore idealistic rathér than realistic.

With regard to the method by which the court would be established, three
possibilities had been mentioned: an amendment of the Charter, a General Assembly
resolution, and a multilateral convention. Under exisping circumstances, the
first method was bound to fail; and so far as the second method was concerned, it
ghould be borne in mind that a General Assembly resolution would not be binding
upon Member States since the Assembly had mérely recomnending powers.,

His delegation was not opposed to the ides of establishing an international
criminal court; indeed, it intended to co;operate fully in the work of the
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Committee., However, it doubted that the question hed reached the stage at which
a dividing line could be drawn between philosophical considerations and practical
application. The attitude of the Yugoslav delegation would therefore depend
entirely on future developments in the Committee,

The CHAIRMAN recalled that the 1951 Committee, meeting in Geneva, had
held discussions in general terms lasting for three days; he had then concluded
that, if an international criminal court was established, that court would embody
the majority ideas of the Committee whether individual members regarded themselves
as representatives of governments, as experte or as private persons. It was the
present Committee!s function to decide, in case the competent organs agreed that
& court was to be establlshed, what type of court it should be.

Mr. WANG (China) felt that there was a difference between the Tresent
Committee!s terms of reference and those of the 1951 Committee. In Geneva he
had objJected to the Committee's discussing the question of whether the court
should or should not be established; but the "implicétions and consequences of
establishing an internationel criminal court” could not be explered without some
consideration of that question. in Lis own view the main purpose of the General
Assembly and of the Sixth Committee in setting up the present Committee had been
to give full examination to that very question,

Mr. Perez Perozo (Venezuela), Vice-Chairman, took the Chair. .

Mr, MORRIS (United States of Awerica) pointed out that the 1951
Commitiee had recorded its opinion tbat in the view of the General Assembly a
decision as to the advisability of an international criminal court could not be
reached purely on the basis of a discuszsion of principle in the gbstract, and that
the Committee had been set up witn the primary duty of making conérete propoeals
in the form of a draft statutes That did not mean that members of the Committee
were debarred from expressions of opinion on the desirabillity of a court;
furthermore, individual statements and votes in the Committee did not bind

governments to any subsequent course of action.
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~ In the Sixth Commitfee, on 17 November 1952, he had explained that the

United States delegation approached the subject of an irternational criminal
court with an open mind, while willing and pleased to co-operate in exploring all
aspects of such a possible‘institution, without committing its Government in
relation to future action, and with the proviso that the United States would not
favour any proposal giving the court any authority which would impailr, or tend to
impair, the rights of individuals under the United States Constitution.

Mr. Morris (United States of America), Chairman, resumed the Chair.

Mr. VALLAT (United Kingdom) expressed his willingness to co-operate in
the work of the Commiitee, without prejudice to his Government's known attitude
of scepticism concerning the possibility or desirability of establishing &an
international criminal court at that stage.

METHODS BY WHICH AN INTERNATIONAL CRIMINAL COURT MICHT BE ESTABLISHED

Mr. MAKTOS (United States of America) proposed that the court should

be established by a resolution of the General Assembly, to which should be
annexed the draft statute, stipulating that the court would come into being after
a specified number of States had agreed to submit to its Jurisdiction in respect
of certain crimes. Thet method would meet the views, first, of the French
representative who favoured the courtts establishment by the gradual voluntary
accession of Staths; secondly, of the Australian representative who, quite
rightly, regarded active acceptance of the court by a sufficient number of States
a8 the "acid test"; and third, of the Yugoslav representative who wondered which
States, if any, would submit themselves to the court's Jurisdiction,

The Australian representative's objection that the court might not have
enough work to do was met by article 3 of the draft statute vhich provided that
sessions should be called only when matters before it required consideration.
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’I.‘hc_é Vorezuslen repre"sqnt‘ative and ‘the. Chelrmen had exﬁrossed the wish
that the draf% statute should coutein more eubstunce and epecify the crimes
over vhich the tourt should have Jurisﬂ,iétion, end the Chinese representetive
wished genocide to be specificeliy. meptioned; btut, as the work eatailed in
drefting ths Corvambion on Cemccide had shewa, the éafinition of crimes wes @
langthy yrocess, To ineludo such definitions in the draft siatute to be
gubmitted by thé Coxnittes would involve & heavy task, tesldes endangering
the. genercl eccaptability of “Me stalute, A betier method would B eo to
establish the court that States wiehing to submit to its jurisdiction in
raspsot of & particulsr erime should meet to define thet crime and enmter into
a conventlon to thut effeat, ;

e question of eecuring the atitendance of witnessee &t segeions of the
cburb could te golved by the imclisiou, in the several conventions, of a
provision Ahat eny State ratifying a given conventlion undertook to runish by
fine or impriscument any peroon refusing to aprear as & witness before the’
internetional oriminal court, A similar yrovision ecould solve the problem
of the axecutlion of sentences.

Judges should be electud Ly the Ceneral Asscably; that would confer
frestige and morel eutharity upon the eourt withcut binding Members of the

Aséembly to submit to the court's Jurisd~’ction in respsct of particuler crimes,
and without departing frem the rrinciple-that the eourt would not function
/ in the abrence of a need tor its eervices,

Replying.to e point reised by";!&r. ROBTNSON (Isreel) rogoxrding the
Go}aa”al Ascenbly's sonstitutionnl powers to establich tribundls, Mr, MAKTOS
(dni“oex, States of Awerice) observed that, sccording to his proposal, the
mimute cause of establishment of the court would bo e series of comventions
bqﬂmeen Stutes, Ths quection vhether the court vou:lﬂ te a subsidiary organ
of the Assembly, or whether tho Ascembly wes cempatont to eebadliieh 1t, would
\ib‘crefore .not. ariea, Furtherrore, non-rcoator States would thon be-more willing
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to tocude to waiti u:'a:v coirreuslous, whersby they would submit to the court'l
Jurisdiction in msrect of' particular crimes, An analogous case was that of

the convention on the Declaration of Death of Missing Persous 9. Which had
established a tureaun vhich was not & United Mations agInecy s

i‘he maeting roes at 12,40 p.m,

.
.
-
~/f R .

11/8 a.m,
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