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'twhereas the series of tregic evants which have lo.tely bafal'
~ùütsof the United Nations er:.ctlged in the performa.nce of' th...
dutieo raisos, w1~h greater urgeney than ever, tho question of
erren3c'IJlents to be TD.J.de 'by the United Nations "Tith a view ta en·
8ur1ng to Us aeents the fullost ':lleaeures of protEiction in the
future and el:sul'ing that reparation be made for t}w bjuries
sUfferod., and '

''Wheres.s it ie highly desirable thatthe Secretary-General
shouldbo able to flet, w:Lthout que stion, as ef'ficaciously as
possible with a view to ob'taininG any reparation due,

lIThe Of'Heral Assemblv-_..__ ..__ ...__._.._.10"--

REPARATION FOB mJURIES INCURRED m THE SJ:iiRVICE OF
TB]; UNITED NATIONS

R.eEprt.~,J;~-2.~!:etary-qenEEal

1. The General fJ.ssembly, on 3 Decembel' 1948, adopted. resolution

258(111) as follows:

flDech;,~s to 8ubmit the following leg'll quesUone to the Inter­
na."Üo~:dI Coul't of Justico for E:n advisol'Y 0l):'·nion:

"1. In the avent of' an agent of the .t~1ited Natians in the
perfo:t.'l"s.nce of his 6.uties 8uffel'i..ng inJury in cir~umstances

involvj.C',3 the res:?c:Jaibl1ity of a Stata, has the United Nations,
as an Ci:':::;un·!.:::atic'."I., t.l~e (,d98,city ta b:'LJ./3 an inte:';'nation.al clain:
again81:. the rC'1.fJO:1::,d".:lle :\2....sh::.C' or 9:.f:..J:,~lC2 GI'.)ve~'~',I1Lent ,dth a vi
ta ob::;oinlIJG the l'(jf'~traticn èL.l(;; in re<çect of the damago caussd'
(a) ta the United N.;l,tions, Cb) ta tl:e victim or ta pel'sons ent
through 11101?

"II. In the event of an affirmative relJly on point l (b), how 1

nction by the Unit.ed J:Taticms to '1;,6 reCŒ1cil~O. with such rlgbts,/
may be posae8sed,by the State 0:1:' which the vict:!,m le a natione

"IIl~~~::2;~cts the Secl'etary-Gencral, aftoI' the Court h3.s g:tven i.
oplnii.m, to pI'Gpa:'o proposalc j,n the 11ght of tb'J:0 opinj.r;':!l, "
to Bubmi t ta the Goneral Assem:Jly at i te next regu.lar se Bsio

2. 'fhis resolu(;ion resulted from a memorandum placed before th(

Af3sembl;y b;)' the Secretary-General (AJ674). 'rhe lllemol'andulU recoU)

history of a number of cases of the dcaths of United Na'cions age)

been killed while performing official duties in Palestine, inclu

Count Bernad.otte and Colonel Bérot, T!lsntioned certain actions ta

Sec~etary-General, and. presented. a num'ber of Iluestions fo:r' consir

IlE
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OrGal.lizat1.on has capaci ty to bring a, claim for damage caused. to the

inte1'8Gtj8 of the Organization i tself', 'ta i ts administrative :t!l!whine, and

to t,ne int,e;l."ests of which it 113 gllardian. It stated that it ".is not

called upon to de'termine the precise extent' of· the rel'aration whichthe

Oreani zatioh would be enti tled .to recover. rt may, hmfever, be said

that the meaE.Ure of repw,"ation should depei.1d upon the amount of damace
,·?hich the Orcanization has sui"fered as a, rCslÙt of the 'Wrongful act or

omission of thedefendeu::l.t state and should be caloulated in accordance

,ri t'.JJ. the ru1.es of internation,e.l'la'W. Il

10. In ans~rerin'B q,uection l .(0), th~ Coùrt began by saying that, tlIt can

no,., be aSEJUT(led that the Organi zaM.ol'l ha13 thecapacity ta orins a claim on
1 •

the interna t'1onal plane, to nego·tiate, to ccnclude EL sp'ecial agreement and

to l'l'osecute a claim ,before an ir,l:te:'-'l1a,tional tribunal. Il It pointed. out that

the tradttiol1al ru1e of diplomatie ]?1:'otection of' naUonals alJroad doss not

in i ts~lf justify either a nege,tiv~ or affi:l::mativs ansvtel", and. said: HThe

Court iB h611 6 faced wlth a r$'W $ltiUiAt:j.on. ~he 9.,uestions to which i t

gives rise can only be solved *'" ~;-\lj.aing that t·he sitnatian ls dorn.inated

by the provisions of the Charter Qûn.side:l.'ed in the light of the prinoiples,
of international law. lt ,"1hile the C.harte!' dosa not eX);lressly confer upon.

the Organization the capaoity to inoluds, in its claim for reparation, .

d6J1lage caused ta the victim orthe pel"sox;,S entitled through him , under

inte::rnat:Lonal lB.w, the Organizc.t1on, must bo deer.l.\')d ta have those DOvlers

l·rhlch, though nat exl'resnly provid.eJ. in the Ohartèl", are conf'erredupon

it by necessary implicetiop. as beüS essential ta tho pc:cformance of 1ts

duties. id't.er 8:?'::müniI'IC the cha,raütar of tihe functhms entl'usted to the

Orga.nization and the ns.t·~u'e of thi3;;l:~ssir)ns of i ta ag8:'l.ts, the Oourt ,

Eaid that :i.t beCOmeEJ clear that the cavacitji" of the OrGnnization ta

exercise a measure of functio:nal tœoteotion of its agents arises by

necessary intendm.ent Ot\t cf the Ohvrter. In claimin;3 reparation based

on the in jury suf:fored by its agent, the Organiz.':l.tian does no'b reprenant

the agent, but JE! assert:i.ng i'te o,·,rn right, . the r:i.ght to secure respect'

for undertaki,ngs entered lnto towar:l.: the Organization ~

11. The Court then concluëled that, in case of a breach of the o:JJ.igations

Gntered luta by i te Members in the 1nterest of the good Ï'Torkin~ of the

Ol'c,anization, the :J,.atter has the capaoi ty -ta claim adeCluate re paration ,

and that ln assassing thisreparaticn it le authorized ta include the

da:nage suffered by the' victim or by' persons entl tled through him. It

o.dded. that an af'firmati"le answer shou;l.d be given ta questions l (a) and

(b) 1methor or not ·the defendant Stata ie a Member of the United Nations~. . ," ..

/12. ,The answer to

'l~'~'..·,

c
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12. The answer toguestion II, Which was given bJt 10 votes a.Ô'linst 5, ia

as follows:

"When the United Na-tione as an Ox'ganizlltion ls bringing Il claim

for reparatlon of damage caUS-6('. -bo its agent, it can only do 130 by

basing its claim. upon a breach of obligations dUe te itse1f; respect

for this rule 'will usual.l,y prevent a conflict between the action of

the United nations and such r,i/Shts as the agent' s national State may

:possess, and. thus bring abou.té.'. reoonciliatiun bet1veen their claims;

moreover, this l~eoonoiliat:ion 1l:.us'G depend. upon consider/:1.tions applicable

to each pal'ticular oase; and upo:o agreements to be me.de between the

Organization and individual States, eithor generally or 'in each case. Il

13. In its aclvieor.r opinion the Court stat.ed that, there ia no rule of

le,w \>J'hleh assigne priori-ty sither to the State or te the Organization,

or which comllele elther ta I;'ef'ra..:t:n from bringing' a claim; that although

the bases of the tl'lO claims are d:t:fferent, that cloee not mean that the,

clefeno.ant State can be compelle-<1, to '.Pey the reparation clue in respect

of the damage twice overj and tha-t, in la"" it does net seem that the

fact of the possession of the natj_onality of the defendant State by the

agent constitutes any obstacle to a claim bl'ought by the O:t'ganiza'tiOll

for a breach of obligations towards it occurring in relation. to the

:pel'formance of his mission by that.. agent •

.fEdj.vl~1:.. ..~d.~,~~nti!2f.LQ.E~!Ü.9~
14. Judges Alvarez and Azevedo ~ whi:.G ooncurring in the opinion of the

oojority of tho Court 1 Qulivt-œE:J.d. ind1vidua.l opinions,

Ju~es lIackl'lOl'th, :BE".da~'1iPasha. and Krylov eaeh cleli vex'ed a dissenting

opinion with ree.pect to questi9n l (b).

Judge \Uniarski stated he was unable to coneur in the re:ply gi ven

by the Court te que stion l (b) and tllat, in general, heshared, the views

exprossed in Judge Hac1nrorth 1 B di sscnting opinion. I!
Pr0E.'?.ê.a1s ~~ the ~!:.~~ar;{:.General.J.'orfurtÈ.~_~~~9E:

15. 'rhe advisory opinion of the Court gives an adequate legal basiefor the

cen8ide1."a~ion of ùlrther action. Tll(., SeeretarY~GeneralproJ?oses that.

the General Assembly shou1d accep·t the advisory opinion of the Cou.rt as an

authoritative expression of international law on the questions cOIlsi.dered.

16. Assuming auch acceptance of the a.dvisory opinion, the. fo~lo;ving

questions remain to oe decided:(J...) Shoulcl the United Nations proceed

to present olaiUls for the deatbs or' injury of ~ts agents in ca.ses .in -which

th(., respcnsibility of aState may appear to be involved? (2) Hhat

procedure should be (ollowed in 1:;- b.e presentat:l.on of auch claims?

What



1
L,

A/955
Page 5

(3) What po1:icy shottld be f'ollowed with respectt9 dam.ages?

]!~s,:!.L<2p__aJ·
17. The Secre-cary-Genel:'al ·is stl:'ongly of the opinion that the United

Nations ahou.ld proceod ta present clai'l1ls for the dealths or in jury of its

agen~s in CÇl,s~S in whicb "the responsi"bility of aState may appear to be

involve'l. It 18 of the highest importance for ·the functioning of tlle

Organizatiorl that ite agents recelve thé requj.si te protection. Where

the breacb of the .obligation of aState ta af±'ord protection bas taken

pIs,ce ane! t.he Organizat.:i,on or Us ~ent has sUffere~ ~terial damage,

adequate cO!llpensation ahould.be rSQuested in arder to eneure respect for

auch obligations in the fut.ure. In this connexion attention is ca11ed·
.' • J '

to the corm:nent by the Acting Mediator for PRlestins in his final report

t~\ the Securi.~y Council, ~ted. 26 July19l~9, (S/1357): Il'l'he tTnited Natione
",' ,

effort in Palestine has beau cost1y in casualties 8S well as in moneto.ry

expenditure. '. Ten members of the Orf;:EnÜ zatian-, including the Mediator,'

have lost th9irlives OYer a per;tod. of fourt~en monthe, and 1fwice that

many have bean wounded. Some of these lives haye bean lost under

conditians which woulà. appear fully to justif;y 'the Unit.ed Nations

in holding the Governments concerned l~able far the deaths. Il Moreoys!',

a c1aim for reparations ie an asset of the Organization, and every

. et'fort. needs 'bo be ma,deto protect 6,nd l'e3.1ize upon them as in the

case,of other assets.

/20. .In bis ,judgment}.

18. lt must be eUlphasized that the opinion of the CoUl~t deals only

wi th the Benerai Cluesttons of the !'ight of the United Nations. to put f-orth

claims.The Courtdid not, a.nd could net by the terms 'of' the requElst <fol"

an advisory opinion) go into the Cluestion whether any particular State
.' '

was responsible in any specifie case.

.
i,

19. In his memorandum tothe thil'd.aeElsion (Aj674), theS~cretary~

General stated that ,he lfasBumes that the General Assembly i'lill not desire

to consj.der i tsel:f as afact~fi~diP.B body or judic1altribunal for

determirÙng "the' f'acta in thesema·ct.el"'s, or for the aes/ilssment of'

r~8PonsibilitY in individual .case~.· ,Re considere th~t these must be

determlned elsewhere, as fa~' ,asi~d,iv;ldualcases ar,e concerned, that 18
, .'.; . . .

te say, either by direct negotiations between the appropriate. organ

of the United Nations' and the Stat.8 Ol"" authority concel~ned) or by an
~. ,

~. arbitral tr.ibunal •. " The Secretary-General assumes that the Genera,l
~.-"l: .l ;;:semblY will oontinue ta Adhere ta this view.

····.,~/.I/Ib
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In hie Judsmsnt, the Secrstary-General, as chief' administra.Uv. officer '.1
of the Organization) le the appropriate organ for the presentation and.

settlement of the claims here involved. The SecretarY'~General has acted

on behalf of the Organi z8,tlon in the prosecution of aIl other claims,' and

there la no apparent reason for' d.ifferentiation here,
/,/

/21. SubJeot to the General Assembly' El e,ppro'Val) the Secretary-General
" .

proposes ta adopt the following procedure: Determine wbich of the cases

appear 11kely to involve the reS.1?0neibility of' a Statej consult ,~ith the

Government of wbich the victim wa.s a national in order to determine

whether that Government has an,Y. objection to the presentation of a claim

or desires ta Join in 8ubmissionj :p1"eaen~, in each Bueh case) an
, , . . .

appropriate requeet to the State imQlved f'or the initiation of neBotia,tions

to determinB the facts) and the amo\U'l.t of repaJ:'ations) if any, involved.

In the ovant of ~ifference8 of opinion,between the Secretary-General

and. the Stata concerned \"hich cannot be ssttled by negoUat1on~ it ,'l'ould

he proposed that the dif~'erencEls ,he submitt~d. to arbitration. 'l'he

arbitral tribunal would be CO!IlIlosed. of one 8.rbl-crator appoinbed oythe

Secretary-General, one appointed by the State involved) and a third to

be apP,ointea.. by mutual al3reement of the t\vO arbitrators, or, failing

SUC h.agreement , by the President of the International Court of Justice.

22. Lastly, the Sec:l:'etary-General would propose te n:ta.ke an annual l'eport·

ta the Genera~ Aesembly on the status of Bueh cla1ms, and proceedings in

connel:lon with thorn.

Q~ion .m.
23. The Secretary-General coneiêlers that negotiations for settlement

of these claims would be facilitated by allowing him discretion with respect

to the elements of' damage which should, be included. in any claim and the amount
. 1

of reparation to be ré~u8sted) or eventually aecepted. Re would be Buided 1

by the following principlea in presentation and sèttlement: \
. 1

The reparations re~ue8ted shouli be reasonably a,dequate to compensate

the Organization and the victim or the persons entitled through him.

The State involved should be given appropriate assurances that it

would not be subJected ta multiple claims by the United Nations, the

viotim, and the State of the victlm' s nationality for the Bame damages;

The Seoretary-General would not advance any claim for exemplary

damages.
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A6~~on...È;L~e Sec:ret~.~G.~nera..L.!i~t~_~~~~_..~o

indemnifj.càtion for :tnjurie~_. .._.._..........,,...__s_....._

25. Eariy in 1949, a Secretariat Committee on Staff Indemnities was

apPointed, 'l'lith the fo1lowing terme of' rèf'erelnqe:

26. In June 1949 J the. COIl1lI\ittee submitted a report ta the S~Qretery­

General, whiqh is still under coPtsideration. The Secretary-General intende

to presen·t later a fUl'th€lr report to the fourth l',eguler session of the

General Assembly containing hie conclus:tons on this matter.

24. As a result of the 10sse8 suffered by United Nations agents in the

field, and in the light of discussions in the Sixth Committee at the

third regular session of the General Assembly, the Secretary-General

undertook considera.tion of a revision of the General policy respect:.ing

indemnificatien of staff members for injuries.

Ta prepare a stateUlent as to the present a:r'rangements for

providing special inQ.emni tiea te staff members and others

8ssigned to missions and. their re1aticinship to the generaL

arrangements applicable ta the Secretariat' as a whole;

(1)

( 11) To etudy the adequacy or ol:.herwise of the compensation

afforded, including 'the quostion of possible overlapping

or duplication in th~ a~r~nsewents which are in effect;
\

Ta make recommendations with a view to the establishment

of a comprehensive poliey for sooial aeauri ty J bath as

applied to staffassigned to field dUties and the Secretariat

generally, and for special compensation in the case of

members of commissions and other personnel auah as milital"Y

observers attached to the ~nited Nations for special dutiee;

(iv)To stjudy the methods ta be adopted to tmJ?lement the

recorr.:mendàtions made, and particularly the question of usine;

oommex'cial iusurance campQ.nies as against a scheme of self'­

insurance by United Nations.

(Ui)
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