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Report of the Secretary-General

1. The General Assembly, on 3 December l9k8 adopted resolution
258(II1) as follows:

"Wherses the eeries of treglc events which have lately bafal
agents of the United Naticns erngszged in the performance of the
dutles raless, wilh 5reater urgency than ever, the question of
arrangcnents to be made by the Unlted Nations with a view to en-
guring to 1te agents the fullest measures of protection in the
future and ensuring that reparation be made for the injuries
suffered, and '

"Wheress it 1s highly desirable that the Secretary-General
should be able to act, without question, as efficaciously ae
possible with a view to obtaining any reparation due,

"The Gﬁneral _Agsembly

"Decidag to submit the following legal questions to the Inter-
natiozal Cowt of Justice for en advisor Ty opinion:

"I. In the event of an agent of the United Natlons in the
rerforrance of his duties suffering injury in clircumstances
involvieg the respcnsibility of a State, has the United Nations,
as an Crzamzatien, the capacicy to brilag an international cleiw
against the reupeizidle dc_jy“( or de factc Goveroment with a vi
to obteining the reparaticn due in To ]

oact of the dawmago caused:
(8) to the United Nations, (b) to the victim or to persons ent
through him?

"II. In the event of an affirmative reply on point I (b), how 1
action by the United Nations to Le reconcliled with such rights !
may be posserssed by the State of whilch the vietim is a nationa’

"Inetrncts the Secretary-General, after the Court has given 3
op¢nlun . to prepare proposals 1n the 1ight of that opiniecn, ‘
to submit to the General Asgembly at its next regular sesslc

2. This resolution resulted from a memorandum placed before th
Apgembly by the Secretary-General (A/674). The memorandum recow
history of a number of cases of the deatha of United Nations age
been killed while performing official dutics in Palestine, inclu

Count Bernadotte and Colonel Serot, mentioned certain actlons ta

Secretary-General, and presented a number of gquestions for consir
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Organiza:tion has capacity to bring a claim for damage caused to the
interests of the Orgenization iltself’; to its administrative machine, and . :
to the interests of which 1t is guardian, It stdated that 1t "is not

‘ calléd upon 1o determine the precise extent of the reparation which the
Organization would be entitled to recover, It may, however, be said

that the wmeacure of reparstion should depend upon the amount of damaps

which the Organization has suffered as a‘:resul"b of the vwrongful act or
omission of the. defendant State and should be calculated in accordénca

vith the rules of international lew," ' o

10. In answering question I (u), the Covrt began by saying that, "It can
now be assumed that the Organization has the capacity to bring a claim on
the international plane, Yo negotiate, to oonclude; a special agreement and
to prosecute a claim,before an. inte: ‘natmnal ‘Lrinunal " It pointed out that
the trudj tional rule of cliplomtic p'otection of nationals aoroad. does not ‘
in itself Jue 4ify elther a negetive or affirmative answer, and sald: "The
gourt is here faced with a' ngw eituation., The questions to which 1t

gives rise can only be solved Wy weulising that the sitnation is dominated
by'the provit-:iohs of I'bhe Chartey ownsldered iﬁ the light of the principles
of International law .h" ‘Whil.e the C.’;'m.rter doss not expressly confer upon

the Organization the capacity to include, in 1ts claim for reparation,
d'amage caused to the vietim or the persons entitled through him,‘under
_internar’cional law, the Organizéfion miet be deemed to have those povers
which, though ndt gxpresnly provided in the Charteyr, are conferfed'xipon

1t by necessary lmplicetion as belirg essential to the performance of its

duties, Afbter evamining the caararter of* the f'llflu‘tlt)l"s entrugted to the

said that it becomes clear that tha capaclty of the Organization to
exercicge a measmre of functicnal protection of its agents arises by
‘nmecessary intendment out of the Cherter. In claiming reparation based
‘on the injury suffored by 1te agerit , the Orgenization does not represent
the agent, but le asssriing its own right, -the right to secure regpect'
for undertakings entered into towerdi: the Organization.
11, The Gourt them coneluded that, in case of & breach of the obllgations
ontered into by its Members in the interest of the good, working of the
Organization, the latter has the capao:.t;y to claim ad.equate reparation,
and that in assessing this reparaticn it is authorized to include the
damage suffered by the victim or by persons entitléd through him, It_
odded that an a‘fi‘imat'ive angwey should be gilven to guestions I (a &hd
(b) vhether or not. the d.ei‘endant State is a Member of the United Nations.
T S T I /12, ‘I‘he answer to
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12, ‘I‘he ansver to question II which wes giVe,n by 10 votes a{;alnst 5, is
as follows:. ' _ ‘ . | N
"When the United Nations as _an.Organization is bringing a claim

for reparation of demage ‘cé.us‘ex"- %o 1ts agent, it can enly do ®o by
basing its claim upon a breach of obligations due to iteelf; respect
for this rule will usually pxevent a conflict between the action of
the United Nations and such rights as the agent’s national State may
pogaess, and thus bring abcut e reconciliation betx\reen their claims;
moreover, thle reconciliat ion Iz'ust'depend. upon cbnsiderations appiicable
to each particuler case, a.nd. upon agreements to be mede between the
Organizatlon end individual f"ta.tes , elther generally or 'in each case.”

13. In ite advisory opinion the Court s*bat‘ed‘ thet there is no rule of
law which asslgns priority eithexr +o the State or to the Organization,
or which compels either to refrain. from bringing a claim; thaet although
the bases of the two claims are dAiLferent, that does not mean that the -
defendant State can be compelledl .t o pay the reparation due in respect
of the damage twice over; and that, in law, it does not seem that the
fact of the possession of the nationality of the defendant State by the
egent constltutes any obstacle to & claim brought by the Organization
for a breach of obligations towaxrda it occurring in relatlon. to the
performance of his mission by that agent. ’
Indlvidual a.nd_ dl.ssenting opinions
1k, Judges Alvarcz and Azevedo, while concurring in the opinion of the §
mjority of the Court, delivered dimndividual opinions, , %
Judges Hackworth, Badawi Pasha and Krylov each delivered a dissenting '

opinion with reepect to quesﬁion T (b). ‘ : 9
- Judge Winiarski stated he was unable to concur in the reply given
by the Court to question I (b) and that, In general, he shar‘ed, the vievs

exprossed in Judge Hackworth's disscnting opinion.

Proposals by the Secretaxy-General for further actlion
15. The advisory opinion of the Court glves an &dequate legal basgis for the
consideration of rurther action. Tl Secretary-General proposes that
the Genmeral Assembly should accep't the advieory opinion of the Court as an |
authoritative cxpression of intermational law on the quegtions considered.

16. Asesuming such acceptence of the advisory opinion, the following
'(:‘L) Should the United Nations proceed

questions remain to be decided:
to present claims for the deaths O injury of its agents in cages in which

the respensibility of a State may &Ppear to he involved? (2) What
procedurs should be followed 1in the presentation of such claims?

, ‘ /(3 What pol/?’“ \

) . .
A . Y
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‘ (3) What‘polioy should be‘follOWed with reaspsct to- damages?

puestion (1)«
17. The Secretary-Gensral is strongly of the opinion that the United
Nations should proceed to present claime for the dealths or injury of ite
agente in ceges In which the responsibility of a State may appear to be
involvei, It 1s of the highest importehce'for the Tunctioning of the
Crgenilzation that its agents recelve the‘requisite protection. Where
the breach of the obligation of a State to afford proteo*ion has taken

~ place and the Organizatlon or 1ts agent has suffered mate;ial demage,
adequate componeation should. be reqvosted in order to ensurea raspect for
such obligations in the future. In this connexion attention 1s called.

| to the comment by the Acting Mediator for Palestine’in his final report
to the Security Council, dated 26 July 19&9, (8/135() The United Nations
effort in Palestine has been oostly in casualties &s well as in monetary '
exmenditure. " Ten members of the Organlzation, including the Mediator
have lost thelr lives over a period of fourteen months, and mwice that
many have been wounded. Some of these llves have been lost under
conditions which would appear fully to Justify the Uhibed Netions
in holding the Governmsnts concerned liable for the deaths." Moreover,
a claim for reparations is an asset of the Organization, and every
“effort needs to be made to protect snd realize upon them as in the

cage of other assets.

uestion (2).

18, It must be emphasized that the opinion of the Court deals only

with the deneral questions of the right of the United Nations to put forth.
claims. The Court did not, and could not by the terms of the request for
an advigory opinion, go into the quegtien Whether any particular State

was regponaible in any specific cage.,

19. In bis memorsndunm to the third ‘segslon (A/é?h the Secretery-
General stated that he "aesumes that the Geéneral Aesembly will not desire
to conalder iteelf as a fact finding body or judicial tribunal for
determining the facts in these matters or for the &SSLEEment of
regponslbility in individual cages. HL considers that theso must‘be
dotermined elsewhere, a8 fa: as indiVidu&l c&ses are concerned that is
to say, either by direct nogotiations between the appropriate. organ

of the United Natlons and the State or authority concerned, or by an
arbitral tribunal.”; The Secretary-General aseumes that the General”
soembly will continue to. adhere to this view.‘

/7% Cpe

~» /20, In his Judguent,.
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20, In his Judgment, the Secret&rwaeneral, as chief administrative officer

of the Organization, is the appropriate orgen for the presentation and

sottlement of the claimg here involved. The Secretery-General has acted
~on behalf of the Organizetion in the prosecution of all other claime, and -
there 18 no appsrent reason for differentiation here,

’/él Subject to the General Assembly g spproval, the Secretary -General

. 'proposes to adopt the follow1ng procedure;: Determine which of the case s
’appear likely to Iinvolve the responsibility of a State} consult with the
Government of which the victim wes e nationael in order to determine |
vhether that Government bhas any objcction o the presgentation of & claim
or desires to join in sutmiseion; pregent, in each such case, an
appropri&te request to the State involved for the initiation of ﬁegotiations
to determine the facts, and ‘the ampﬁnt 6f reperationg, 1if eny, involved.

In the event of differences of opinion between the Secretary-General

and the State concerned which cannot be settled by negotlation, it would
‘be proposed that the differences be Jubmitted to erbitration. The
arbitral tribunal would be composed of one arbltrator appointed by the
Secretary-Ganeral, one appointed by the State involved, and a third to
be appointed by mutual agreement of the two arbitrators, or, failing
such agreement, by thé_Preaident of the International Court of Justice.

22. Lastly, the Secretary-General would propose to makeiaﬁ annual report’
to the General Assembly on the status of such claims, and proceedings in
connexion with them.

Question (3).

23, The Secretary-General coneiders that negotiations for settlement
of these claims would be facilitated by allowing him discretion with respect
to the elements of damage which should be included in any claim and the amount
of reparation to be requssted, or eventually accepted., He would bg guided {
by the following principles in presentation and seéttlement: ‘
The reparations requested shoull be reasonably adequate to compensate
the Organlzation and the victim or the persoﬁs entitled through him.
The Ytate involved should be glven appropriate agsurances that 1t
would not be subJected to multiple claims by the United Nations, the
victim, and the State of the victim's nationality for the same damages;

The Secretary-General would not advance any claim for exemplary
damages, ‘

/Action by the
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Action by the Secretary-General with respect to
indemnification for injuries

, 24 As & result of the losses suffered by United Nations agents in the
£leld, and in the light of discussions in the Sixth Committee at the
third regular session of the General Assembly, the Secretary-General
undertook coneideration of a revision of the general policy respecting

indemnification of staff members for injuries.

25. Eariy in 191+9, & Secretaria’o Committee on Staff Indemnitles was
appointed, with the following terma of reference:

(1) To prepare a statement as to the present arrangements for
providing special indemnities to staff members f::l:ﬂ.d others
asslgned to missions and their relationship to the general

arrangemsnts applicable to the Secretariat as a whole;

(11) To study the adequacy or oinerwise of ‘the compensation
afforded, including the quostion of possible overlapping
or duplication in the a:;_‘r&ngements. which are in effect H

(111) To make recommendations with a view to the establishment
of a comprehensive policy for sooial sscurity, both as

- applied to si;a.ff'assigned to f1eld dutlies and the Secretariat

generally, and for special compensation 1in the case of
members of commissions zin_d other personnel such as military
observers attached to the Unlted Nations for special duties;

(iv) mTo study the methods to be adepted to lmplement the
rscotrmendé‘t‘iona mede, and particularly the question of using
“commex-'cial insurance companies as against a scheme of self-

insurance by United Nationas.

26. In Juns 1949, the Committee submitted a report to the Secretary-
General, which is st1ll under con,sidarétion. The Secretary—(}ene_ral iritend.s
to present later a further report to the fourth regular ééssion of the '
General Apgembly containing his conclusions on this mat't‘er.




