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Any correc~!ons of this reoord. Should. 1)6 su.bmitted in ,,,riting, in

e1ther of the wo:-ck1ng languages (English or French), and '\'71 thin t"ro
,J ;

vorlcing days, to Mr~ ,E. De.lavenay, Director, OU:tp;i,a.l Records :Uivis:!.on,

Room F..852, Lake Sucoess,,· COl~;J:'ect10ns shou.ld be accompanf.ed by or

incorporated ·1n a letter, 011: beaded. notepaper, bearing the appropr:l.a'be

symbo'L mau.ber and. enclosed in an envelope marked "UrSE!nt n • CO;l:'rectlonB.
, ,

can ~e';...de~lt wHill more speedily by the ser'vices concerned if delegaM.ons

'fill ~J'JE0'qd.e'~~ ~lso to incorporate them in a Illimeographed copy of

the l;'e~~f~l~~f) -. ,
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DBAFT nTERNATIONAL COVENANT ON ROMAN R,IGHTS (E18001 E/CN.11/296,

E/CN .1~/328, E/CN.4/337) (discussi,on continued)

Mr.. AQUINO (Philipl'ines) said that, 'before dealing with the

subatanoe of the United. States amendraerrb , he ,-rould lilce to comment;

on its technical aspect. Re approved, f rom a :fo:t:wall'oin~ of vieVi,

the methcd of aooeasf.on proposed by the United states, Viith the

ac1.d.i'bions suggested. by the representative of the Legal Department

of the Secretariat.

Bis delegation did not feel strongly on the number of accessions

neceasary to give effec'c to the Covenant, and. agreed with other

representatives that a fairly large nmnberwas needed in order to

give it a universal character.

He d.Lsagr'eed. with ,the French amendmerrb "Thioh proposed that the

Covenant should come into force only after bro of the perXl1anent

members of the Security Council had acceded , .Buoh a l)l'o'visionwould

introduce a }?olitical concept which would be not only undesirable but

a),together out of plaoe. He approved of theprinci.ple that the Oovenant

should be open for acce~sion:and signature to all states, as its

effectivenaae would depend on the ex.tent of its application. The

/deS1re
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desire to give it a univers~i character shoul~ take pride of place'

Over the' ideologicalcons1derations' '.rhiclihad prompted. the Conllll:issio~

to exclude certain States. :tn pr~ctice, no State' c'ouId 'be exclt~d~d

if it Undertoo!c,' throuBh its' d~estic 1egisiation, t.~ respect the

rights and. fre$doms proclaimed.' in th~ Co~enant. Governments whose

political ideas were Unl'eliabl~, would manifest a desire to learn

democratic methods by signing the Covenant.

He did not agree'with the propo~als tha~ States' ~on~membel's of'

the United. Nations could aoced~ to the COV01'Jant only on the
, . .,

General Assembly's invitation, To do 80 'rould be to introduce

ideological and. political consid.erations 1vh1011 his Government wished

to set aside.

He WOUld, ther~fo;e, vote'for 'the United S'tates amendment,

I1r. CASSIN (France) favoured the methods for ratification

and accession proposed oythe'Uhited States, but could not agre~ to

the' Covenant "being open ior signa'ture to all States., It woul~ be

l?referahletoabide by the traditional method. 'l'rhich required that

-the Genera:1Assembly should in~ite all States, 01' a certain number

of Sta;tes, to accede to a human1t~rian' covenant. A signa;t.ul'e should

be accompanied bya genUine'moral accession. Moreover, as the legal

status of certaih States had not "been fUll~ recognized, it would 'be

'Wiser to invite States to accede ra'cher than to allow them to accede

as a right.

The Covenant should be put into effect only in eooordance with

Clearly defined conditions. In the first place, it should have been

ratified by two~thirds of the states Members of the United Nations,

ana. second.Iy, 'tw~, of the pe;l;'lll,anent members of the Seourity Counoil

should be among thesignatorYSta"f,E3s ~ It' vas essential that the

Covenant should be ratified 'by as ma.i"iy'States as possible. After

the quasf.-unardmous adopt:ton "of the Universal Decla}.'ation of Rwnan

Rights it would. :pe disgraceful 'if the Covenant were to be ratified. by

a few States' only. The initi~tive shou.Id not be "left to those states"

whdch did not wish tosie;n the Covenant.

If the C01l1mission thought th~,t the ratio of two-thirds 'was too
• I' . .

hid1, his deleGation would not refuse to consider the possibility of a
I

smaller proportion such as a half', as had been proposed by the

EgYl?tian delegation. Moreove» , it was not the provisions of the

Covenant which would stand in the way of i'bs ratification, as for

many, civilized oountries they would merely confirm exist;i.;ng legislation.
", . '

It was never-theleas t:rue that the Covenant d.Id introduce real moral and.

/political
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political innovations, such as the rigb~,of petit;i.on recommended by

Fl"ance. It was highly desirable that t;fle Covenant should not only
, i,~;'

receivs as many rat1fioations as possible but also that it should

enjoy the accession of having great. 1>011tical responsibi1ities, a

large population and wide, influence. If only a small number of

states acceded to the Covenant and if the signatory states did

not have wide responsibility, the innovations it introduced would

thereby 'lose in scope. Tbe purpose of his delegation's proposal

was the better to defend the Coyenant,; it was not a matter of

theorizing but of building up something solid.

Mr. MORA (Uruguay) f'avoured the United States amendment

with the modification suggested by the representative of the Legal

Department, which prOVided that the Covenant should be open not

only f or signature 'but also for the accession of States, thus 8iving
" . .

the cer-emony of signing a greater moral 'weight.

In regard to the number of accessions required for the Covenantrs

implementation, he agreed With the Lebanese representative that in

view of the amount of 'Work devoted to the drafting of the Covenant,

it might be hoped that Governments would ratify it 'Witho~t delay,

and. that there 'Would 'be no diffic'Ulty in gathering an adequate

number of accessions ~ All States Wishing to apply the Covenant

immediately should be authorized to do so, and he therefore fOlmally

proposed. the following amendment to paragraph 2 of the United states

amendment:

If, .. The Covenant shall come into force between the States

which have ratified or acceded to it as soon as the instruments

of ratifioation or aocession have 'been deposited ... 11 (E/CN.4/337)

It Would be better for the preJ3ent if the Covenant W8r'e not

o~en for si~Ature to all States, and he preferred the text propozed

by the Drafting Committee. If that "text were rejected, his

delegation would be forced to abstain from voting, While the

Covenant should certainly be given a universal character, it should

not be forgotten that no machinery for its application had as yet

been ae'b up. It was not advisable to allQW' all States to siGn

the Covenant until some means of punishing those who violated it were

available. '

, .
) '.

INr. PAVIJJV



Mr. PAVLOV (Union' of soviet S.oC1aiist Republics) thought that

1t was very 1mporta:o.t to rea1128 th~ real meaning of theUn1ted States

. amendment. While the first paragra.ph of tht;:l Drafting Cammittee I s text

indicated clearly which States could accede to the Covenant, the .

United States amendment proposed that the Covenant should be open for

nature or accession to all States, even Franco Spain. His delegation

felt that the Commission could not acc6Dt s~ch a proposal, and he quoted,

in suppor-t of his statement, the CC'J:lcre.l AS;:lGwbly r-eao.Iutd on on Spain

of December 1946, which em:ghn:\:.iccl.ly cone.(;~1~6d bheFrenco regime. It

was the Commission t s duty to pr-event the attempt by certain delegations

to revise that decision.

There was no need to discuss in detail the existing reign of terror

in Spain where thousands of patriots wore daily being ~mprisoned or put

to death because of' their democratic bcli3fs. The stendard of living

in !3'rain was very low and 'Un?;Jl:f'J.OJr:110n·~? L1Ylt~er and sickness were the

familiar traJ?pings of that regime Which had no.f~hing in conznon Wit!l .

democracy.

The adoptnon of the United States 'omeud..T)Jent would. make it possible

for Fr:anco .Spain to accede to the Oovenarrt , Such an act would be a

blatant mockery of all the work acccm:',)Hfj~:J.3o. ·by the Comm:ission, and would

be contrary to the will of the peoples who refused to make peace with

the Fascists.

He understood why certain delegations did. not Wish to include in

the Covenant the right for all to work and rest, Those rights were not

applied in Franco Spain and that fact would have made it impossible for

Franco to accede to the Covenant.

Mr. Pavlov hoped that the Conm1ssion would realiZe that its duty

was to obey the General Assembly Resolution and not to deceive the

democratic peoples in such a monstrous way.

The text of article 23 as proposed by the Drafting Committee was

better and, had a more progressive character; he therefore asked the

members of the Commission to adopt it.

TIe did not attach much importance to the second paragraph of the

United states ~enament: it was not the formalities of accession which

mattered but the actual substance of the article.

As to the PUIllber of accessions required for the Covenant f s Irnp.Lemerrt->

ation, he believed that the Covenant should be of international signifi~

cance ; he d.id not., therefore, agree with the Lebanese representative

/who thought

, !
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who t}lOught that the Covenant could ~:t~pl;y' become a 'bilateral convent Ion,

The Commission's objective 'should be to·bbtain the ratification of the

Covenant by all peace"loving countries, It would be wiser, at that

stage, not, to mentd.on a minimum number as that might delay the Covenant r 13

implementation. That point could be decided after the list of human

rights had been clearly determf.nedj there was as yet no need for lengthy'

discussions on that sUbject~

. In reply to the USSR representative, the CHAIRMAN, speaking as

the representative of the United States, said that opening the Covenant

for accession to all States would promote a more general respect for

h~n rights. Any state not a m~mberof the United Nations undertaking

to promote, the respect for those rights would satisfy one of the con­

ditions for membenship in the United Nations. The USSR representative

had mentioned only Franco Spain, wher8as her delegation had had other

countries, such I;l.S YugoslaVia and BUlgaria, in mind, The United States

attitude towards Franco was clear; her country had joined Ln the

general condemnation of the.Franco regime and its attitude was unchanged.

The Chairman reminded the representative- of the USSR that when

~r. Gromyko hadprssided in the Security CounCil, the Coup~il had

unanimously decided that the International Court of Justice ,should be

open to alL States Without exception; Franco Spain was, therefore, free.

to say that it accepted the Court's ju!isdiction.

In conclusion, the Chairman said tha'G the pur-pose of the United states

amendment Was to assure respect for human rights by as many states as

possible. Her delegation.would not instst that the number of States

should be fifteen, as stated in.;lts amendment.

Mr. HOOD (Australia) thought that'the decision on Franco Spain

had nothing to do With the question.

In connexion with the possibility of all state£:! acceding} he referred

to the preamble of the Universal Declaration o~ Human Rights in which

the General Assembly stated that every individ~al and every organ of

society should strive to promote/respect for and ~he universal applicat-
. ,

ion of human rights 'but Which added "both ampng the peoples of member

States themselves and among thepeopJ,es of territories under their

Jurisdiction". He was not sure Whether those last words oould.becon"

sidered as a directive fram the General Assembly, bU~, anyway that, '

text had been adopted. He doubted Whether the Commission was competent

Ito propose

I
f.l.'<1.
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to propose, that theOovenant,unl1kethe Deolaration, should be open to

accesSionbynon-mell1ber States. ±t1lbuld be wiser to leave a decisHm, - . ! .

on that matter to the General Assembly. He th~refore preferred the

Drafting Co~ittee ll;i original text and thought that it shoul.d be adopted.

As to the requisite number- of accessions, he :pointed out tha,t the

Covenant's application.would in the end depend on what action would be

taken in the event of violations. The Lebanese delegation belieyed that

it would be sufficient for t~o States to accede to the Covenant for it '

to come into force. That view might be jusifiable, but in such cases

the means of application would be reduced to a minimum. An adequate

number of ratifications should. be decided u:pon, such aa ten or tVlelve,

so that, in the event of a violation of human rig~t6, recourse could be

made to a body Which had. -been established to see that those rights were

_respected.

He was in favour of the second paragraph

ment provided that the-number of ratifications

ten or twelve~

Referring to the French delegation I SI proposal) the Australian rep­

resentative agreed that the permanerrb members of the Security Counc l.L had

greater political responsipility than other States, bu·t thought that the

effectivene ss of the Covenant Would depend on a country's moral r-espon­

6fbll1ty rather bhan on itl'l political importance. It could not be claimed

that small countries had less moral sense than the great Powers, and the

argumenis auvanced by the French representative were neither decisive nor

pertinent.

Mr. VILFAN (YugQslavia) was opposed to the United states proposal

to open accession to the Covenant to all States, aa that would enable

Franco to acoede. The problem had a practical bearing whioh should not

be overlooked. It was possible that States would agree to sign the

Covenant without sincerely intend.ing to apply it, an~ that was why-a

distinction should De made between. States Which were members of the

United Nations and those whioh were not. The existing internation~l

situation should be taken into consid.eration as well as General Assexuply

resolutions and the policy of the United Nations. There were differences

between States, and traces of fascism still remained in the wo~ld.

Although, at first glance the United States proposal appeared to :f'101f

from legal considerations, +t coUld, however, give r1se to doubts

regarding that country f s attitude towards Franco.

/Mr. Vilfan felt



jThe opening

Mr. SOEBEN,sEN (Denmark) suggested the adoption of the wording

of article 11 of the Covention on Genocide and that the first paragraph

of the United states amendment should be redrafted to read: liThe present

Covenant shall pe open for signature and accession on beh&lf of any

Member of t.he United Nations and of any non-member State to whicb. an

invitation to sign has been addressed 'by the General A,sse.ml,ly. "
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Mx. Vilfan felt ~t wb~ld·pe wiser not. to accept the United States

proposal and he suggested that the text submitted by the Drafting Com­

ruittee should be adopted. .

He did not hold any strong views. on the fOl:"'lllali ties of accession.

Re recalled the remarks of the representative.of the ·Legal Department

on the mat-ber, and felt that although the ceremony of signing had for..

lll€rly been a ao.Iemn affair because of its rareness J it couLd- well be

dispensed With nowadays.

Mr. Vilfan thought moreover, that it W)uld be better not to fix

iIllIl1E?d.ia:tely the number of ratifications reCj.uired, Ris delegation hoped

that the Covenant would be ratified by the largest possible number of

St;8tes and if the French proposal were put to the vote, he would

support it although he preferred that the Commission should postpone

its deCision on that matter until a later date.

The OHAI~MAN propose~ to put the various proposals before the

Commission to the vote.

The Cliii.lI\W"N put to the vote t.he opening phrase of the first

paragraph of the Un:l t.ed States amendment with the change suggested by

the reJ?resentative of the Legal Department.

Mr. PAVLOV (Union of Soviet Sooialist BelJUblics) asked for a

roll~call vote 011. the second part of the first paragraph of the

UnitPtd states proposal.

In reply to the. observations of the repY.'seentative of the U~dted

States) he pofnt.ed out t:1E'.t .the ecceorrion of fj:::JY state to the statute

Security CouncfL, 'rhe Se r' ll1;' i. toy Counc.l.L d.o2lc:Lc,\on roi'8:;,~r(;:'I. to by the

Chair-man had had. no conaeci on 'Ni th the ql~estion of accession and was

therefore irrelevant to the present debat.e;
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Lebanon.

The OHAIBMAN called for a vobe on the first J>a:t'{lgrapha~ a. :.

Against;

Abstaining:

A vote was taken by roll-call as fOl!OWS:

:1n favour: Australia/. Chile, .China, Denmark, 'ESYPt 7

France, .Guatema.1a; India, Ukrain:1tJ!:I Sovie~ ,

Socialist Republic, Union of Soviet Socialist

Republics, United Kingdom, Uruguay, Yugoslavia.

United States of America,

"

whole.

The second phrase was* a,dopted .El' ,13 votes ,:to 1, wi~~"1 abstention.,

The firs,tparagra;ph was ~oJ?ted unanimously.

The CHAIRMAN put to the vote the second part of the first

paragraph, as .amended by the representative: of':D~nmark) wp.~ch.reaa.:

tI on behalf of any Member of the Untted N/3,ti.onB and of· .any non~llJ.~m1;J~r
.. , ., ." , .....--.-.

State to which an invitation to sign has been addressed by the

General.Asaembly.fI

E/cN. !t/sR· 129; .:Page 9 .. - .. ' ..'

Mr. Charles MALIK (Lebanon), on a point of order, observed

that it would be better to vote first on the pro~osal tnat no mention

should be made for the time being of the number of ra.tificat.1ons; ,',

reqUired for the Covenant to come into force, . ,

That proposal was adopted by 8 votes to. 5 z with labstentig!l!., '. ,."

•• ... _,f......;..,' ,. .'
.h' , " ... "4,, ~ •

The opening ,phrase r.ee;d.l ,tl'1:'he ·p~esent. Covenant shall be open for

signature or ecoeaaron•.• " . .r .; ..c,' .. '.

The OHAIBMAN·invi ted.. the Co:mmission to take a de.cision oh,

the second paragraph ot' the United States amendment, having in m~nd,

the Uruguayan amendment.

The CHA:IRIvlAJ;IT noted; that with thE=} adoption of that ~rop'osal

all the amendments oa.lling for a specific number .of'.ratifications,:.'. '

fell, it.J.oluding thepa~ of" the Uruguayan amendment which stip.ulatli)d

tbat t1'l.~Covenant would.,come into. force as soon as the ins,trume..nts 9f

ratification· or acceaaton had been adopbed,•.

She, . therefore J: c~lled for /'l<D, ,'ilQIlledie;~e vote on .t.he second

:paragraph as, ,a,cwhole ... ~ ..,' ...•... ' • ,! , . . • . .,

. The second:para;~E\.:ph,WM adoR"bed ,un~nimously'•.
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The OHAIRMAN :put to the vct.e. the third paragraph of the

United states amendment.

Th~ third :paragra~was ad0R-ted. by 13 votes t? none l with 2
4 '., '.. ,

e.bstentions.

The CHAIRMAN put article 23 asa whole to the vote.

~!-icle?3 was••~do:pted .;..t;nanimouslr.

Ivlr. AQ,UINO (Phili;ppine~ said that if he had. had the right

to vote, he would. have favoured the article as it had just been

a~proved, although with reservations regarding the conditional clause

according to which non-member states of the United Nations could not

accede to the Covenant unless invited to do so by the General Assembly.

That clause compromised. the universal nature of the Covenant.

Article 24

The OHAIRMAN, s:peaking 'as the representative of the United

states of America, reoalled that her delegation had proposed an

amendment to sub-paragraph (a) of artiele24 (E!CN.4!225). As a

result of the Indian proposal concerning the same article (E!ON.4!240),

the United States was now submitting an amendment'to that proposal
, , ,

(E!CN.4/328). The underlined words in theUn1ted states amendment

indicated the changes proposed in the Indian-text and the United States

delegation sUBBested that those phrases Should be put to the vote first.

If they were adopted, a vote could then be ta~en on the United States

pro~osal as a whole; if they were rejected, the Indian proposal would

be put to the vote.

The Chairman pointed out that the wording proposed by the United

States was not new and oorrespondedmore or less to that used in the

Constitution of the lnternational Labour Organization, as amended at

Montreal in 1946, and she noted. that forty'-six states had accept-ed

that Constitution. The United States proposal provided that:

''X: r~ (a) vTith respect to any articles of this Covenant which

the Federal Government regards as appropriate under its

oonstitutional system, in whole or in part, for federal aotion,

the obligatfons of the Federal Government shall to this extent,

be the same as those of parties which are not Federal statesj']

The United States attached great importance to the last phrase of its text.

Concerning the need of inserting a similar article in 'the Covenant,

the Chairman, speaking only from, the point of. View of the United states,

althOUgh other Federal states might find themselves oonfronted with the

!same
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same 'probl~m" rem8oJ:lkad-.£:'bhkt,\>lin~sr,i';tlae (;tlQt1;st,it:ut1ont:of) hf;li;" 'country,

many powers were ,Ye~ted;:.ih,thel(;'PeilDIl'l:$!1o'f'~\'tbe",f.c>rt,~ai;e;htstat@s' .and .

thet the, Fed~l:'a,.;t:;GQvl'h't)i:neJ!l,t,:otllty')~;x:e:tc'i,s~d> the· power ;whiohwali( :con~ :1', ':

ferred upon ;I.t , ,: Li~e, th.e: 'ILOCon,v-enti,bn'liJ' 'a 'oovenant on', huaan :r.ights:,

deal,t in large measure with. questions .,C(iric'8l"r:d'ngthe ,fnliividual; in' ,',

his relations with his'1bcalGoVernrirent, ·matter's;',·overwhich t'he

FederaL Government, in the United" states, exercised no controL '

.Moreover, in respect of the field' of application of federal law,

the United States wanted its obligations'to' be oompr-ehensfve, Under

the terms' of the Oonstit,il.t1on,: the fO'l·ty!"eit;ht States had' no 'power to

conclude treaties with foreign 'counnrd.es •. ,'

The United States delegation had, studied the Indian proposal

closely and noted that it omitted the words "which the Federal

Gover-nmerrb regards as appropriate ••• for federal action". For the'

United States, the competence of the Federal Government and that of

eaoh State was olearly determined by a Q8cision of the federaljud1ciary.

For administrative reasons, the United States believed that the authority

responsible for determining the oompetence of the Federal Government and
be

of each State, must/the Federal Government itself.

If the Commission were to aocept the Indian ~endment as it stood,

1t might be claimed that the intention of the authors of, the Covenant,

was tc:,leave it to the other parties to t ha Covenarrt or to an ,inter­

national organ to define the competenoe of the federal Government and

that of! each' State, Only, ju.rists haying very ,wicLe eX.IH~r1ence' in the

field of the Constitution of each country would be able to resolve

Mr. LOUTFI (Egypt) agreed that article 24 raised :an impdrlttnt;""

and delicate ,!uestion,for 'the Unit.ed, states'. 'The f~derai stete:westH:J'T:

a phenomenon of constitutional law whl(}h had to be' considi!:rred.; b'ecattae' ,

it exieted and could not be changed. For that reason it would. be

p.referableto postpone any' deoision on artiCl.e, 24 uritH the: f'oIiowj.ng

session,:and,in'the'inte:l?im;',;t6':f6rw't.'trd to' the Goverr.znoil,tls,f'or' ftiiler'

stUdy by ex.pert a1 'the basic,:\jj!exc , wi:th~a.ll:ft samenclmel1t6,' together if1lth'

the commentary of' the' un1;t'6'dJ~stat8Ej;':repre8entetiTe.: ';" ",' "

so delioate a problem.

The Indian amendment was basically the same as that of the

United States, except fo):.' the omission of the words "which the Federal

Govermnent ,regards as approJ?riate ••• for li'ederal action" and the'"

'Ohairman proposed that those words should be added to the Indianprop6sal~

5
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Mr. HOOD (Australia) indicated that his vote would depend

upon the position taken by the representative of India With regard

to the United States amendment to the Indian amendment. If she did

not accept it, Mr. Hood would vote for the first United States amendment

(E/CN t4/225); if she did accept it, the Australian representative believed

that the ~ombined texts of India and the United States would so closely

resemble the wording proposed by the Drafting Committee that it would

be simpler to return to the original article, which had been inspired

by the wording adopted by the Constitution of the International Labour
Organization.

Miss BOWIE .(United, -Kingd.om'.atated that she~buld. be pr'e- .

pared to accept as e. sUbstitute,for'the first paragraph of her emend...

ment (E/ON'.4/320) either that of the United. states (E/CN.4/225) or

that of India as amended by the United states ;,(E/ON.4/328). ..":

The second paragraph of the United Kingdom amendment "must be

r~ta1ned) for it co~tributed a substantive innovation, namely, the

obligation for a federal state to inform the o~her signatories of the

Oovenant of the measures te1~en to ,implement, gi'J J1l'ovisionsby the States,

:provinces or cantons w:;'-,j,Gb, cU::J.:;;lOsed the feC".:ro;,.l State.

In the opinion of the Un.i.ted Kingdom delegatiQn) the federal

clause was the logical counterpart of the colonial clause in any

international convention. In point of fact, it would not be proper

if'. a federal State, in adhering to a oonvent.ton, did not undertake,

for its various component States, an obligation analogous to that

which had to be taken by an administeri~g authority with regard to

Trust or non-self-governing territories.

Mrs. MEHTA (India) could not accept the United States amendment,

as it introduced the verb l'regards", which was so indefinite that it

pennitted the federal state to be its Qwn judge of the commitments by

whioh it was bound py adherence to the Oovenant.

The Indian delegation prefer:t"ed., moreover, to support the Egyptia'ri
propos~l for adjournment.-

The OHAIRMAN put to the vote the proposal 'oft'he Egyptian

representative to postpone a deci sdon .on article 24 to the followiue;

session, and to for:wa,rd the original draft of that article to

the various Goverr~ents, together with its amendmente, and the
records of the meeting~ at which the matter was discussed, 80



ElcN .4!SB '129
Page 13

~, that the Governrnentsmigh:t 'I!lake errexhauatdve stU9.Y of the. problem of

constitutiorial : lew which :a1."06e on the point •

~~":'2~1:t:manl~,to~~uas ad'?~~~-El..:.~g..Y0it,~Lt9·_~~~.J....w1tl?:
3 abstentions.
--~----~

"The CHAIRJ.v1AN pointed out that the draft Covenant contained. two

texts of article 25, one 1ncl~ding a draft of the so-callea, colonial
, ._'., .,.' . - .

clause, and a second, proposed by the USSR, which omitted enyformulatien
. , ..' . '. - . . ..

, ,

of that nature. The Drafting ?ommittee had favoured the first ofthos.~

texts.

Speaking as the representative of the ,Unite~ States, the Chai~n

eX~lained tha.t 'herd~legation had offered an a~endment (ElcN .4/170), the

text ef ~hicJ:i corresponded in ge~el"Ell to the clause adopted "by the
. ,.',' , '

General Assembly tor bhe Convention on the l'nternational Transmission of

Ne'Ws and the Righ~ of Correction (A/876). , ' It d.,iffered :f'1'om t~t cla~6e)
~ " . .

ho'Wever, in that theCovenent would come into force in the given ,

territo:ries'f~om the moment ot receipt of the noti:t'ication re9,.uired by,
• • > '" '. ' • "

the Secretary-General of the United Nations, and not after a~ interval of
, , '

thirty days, as fixed ~y the said Conventd on , That modification was

intended to bring article 25 into harmony with art.icle 23, which fL~ed

the coming into torce at the Covenant in the territory of theaign~tory

States as at' thed~te of deposit ofthej.net:t'LUIle~t of ac~esBion. It also

dit'fe~ed 'in omitting'the tinal paragraph relative tod~nunciation, whioh

had no place in the Covenant, aB no possib~edenunC:iation was corrbenpLabed,

therein.

Miss BOWIE (United Kingdoo) noted that the retention of that

final paragraph in the United K1ngd;om amendment (E!CN.4/242) w8athe res~lt
. I ' ',' . r :

er an error. Otherwise, the latter amendment 'WaS, ve,ry s1roiler totbel t ~~

the United State,s, They hardly di,ffered, but ,t'or the .matter of the

thirty-day interval, which COUld, as El. matter ~t' fact, be dropped in. that

instance. Therefore, the United Kingdom re'pr~sentat1ve withdrel'l her own .

amendment in favour of tbet of the United States. ,
" ",. '

Mr. PAVLOV (Union of 'Soviet Socialist Republics) recalled that

the Universal Declaration of Human Rights had pr-oc LaImed the necesedty of
• • . I

extending the 'benefits of humen rights and fundamental freedorna both to the

populations of the member States themselves and to the territories that

had been placed under their jur~sdiction.

As that genera~ principle had been given recognition in the Declaration,

it followed that the' Covenant should. unquest~onably require the extension

lot its J;lrevis;l.ons

7?E5E
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of its provisions to ell Trust and non-self-governing territories. Now,

the draft of article 25 adopted ~y tpe Drafting Committee, declared that

the State Which guaranteed the international relations of"such territories

might declare, by notification, that the Covenant applied to anyone of

them. The queatd.on was therefore left entirely to the arbitrary decision

of that State, which also might perfectly well not make,such a declaration.

It was true that the article made it clear, further on that the contracting

States should seek to obtein~ as soon as possible, the copsent of the proper

authorities of those territories to the application of the Covenant. But

it would suffice for some native'princeling in the serVice of the administer-'

ing authority to oppose epplication, for the entire machinery prOVided in

article 25 to be paraly~ed from the outset. If that text i'1ere adopted, it

would be possible to say that the Covenant cid ..lOt contain a single provision

in faVour of thepopulations of Trust and non-self-governing territories

pcpul.ations • Yet such peoples were the first to need protection in the

field of human rights, for it was mainly in their case that those rights

were most frequently end seriously Viola ted . The text of the Drafting

Committee did nothing but legalize a completely inadmisseble situation.

The United Statea amendmerrt wa s hardly more sa tiefa ctory • It used

the same arbitrary wording and, although it provid.ed in detail for the

Various stages at which the declaration could 'be made, it fixed no time

limit in the t respect. ,The second para graph of the amendment' introduced

a very slight improvement in the corresponding text of' the original wording

but there again, the period in which a State must fulfil its obligation WaS

, not defined and the application of the clause was Bubjected to a reservation

which rendered it practically meaningless.

On the contrary, however, the clear and concise text proposed by the

USSR delegation drew the neC8aSar,y conclusion from the general principle

contained in the Declaration, by extending the application of the Covenant

to all Trust or non-self-governing territories administered by a signatory

State. FUrther, it specified that the provisions of the Covenant would

a:ppJ.y equa Lly to Trust and non-sal.r-gcverntng territories and to metropolitttn

territories, with the result that it would not be possible to maintain

two different standards and the netive populatd.ons would enjoy the same

rights es others. States administering Trust or non-self-governing

territories would not be able to dodge their obligation to compel respect

I'or human rights within such territories; as to how they carried out that

o"bligation depended entirely on the character of' their internal relations

With those territories.

/The advantage

~ I
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The advantage. of the USSR araft. Was .that it was clea.!' .and avoided

any suspicion of discr1minat:ton .or :rS/3ervation in the application. of' -the

Covenant. It should therefore ccnmand the support of ·al1 who were guided

by the democratic principle of the real equ8:Lity· of all I1!-en.

Mr. CASSnJ (France) believed the t the new version. of article 25}

drawn from the text of the Convention on the International Transmission of

News and the Right 'of Correction, Woe to be pref'err.ed to that of -the

Drafting Conunittee ~ It was desira'ble that the ",o;rd1ng of the colonial

clause should,be still· further improved. in the future, but for the moment

the United States emendmerrt could be considered to be satief'ac-tory.

It was not always the clauses which were most progressive in

appearance,' such as ·that proposed by the USSR, which led. most surely to

progress.

If every convention were applied automatically to all Trust end non­

self-governing territories, there would result a general alif3IlIllent at the

level of the most beckward peopl.e , for the s :l.gna tory sta te could adhere to

the convention only in so far as its .application·, was possible in all the

territories it administered • Now, progress ",ould doubtless be slover in

some territories ·than in others. It was oertain, for example, that the.

prinoiple at the equality of the sexes could not be applied immediately in

all such terr,.tories in so far as fam;t.ly law was.concerned. Therefore,

the adoption of the genera 1 clause ol'fered by the' USSE would prevent France

from ratifying the Covenant, as she would not, be able to obsearve it in its

entirety in all bhe terr:!.tories she administered. . Thus, the r6sult

. obtained would be the opposite of' tb:at· which was Bought. The ·fect that

its ratification was made impossible for oez-ta m countries would considerably

reduce the scope of the Covenant which was put the prototype of' a whole

series of future covenants that would come into 'being only if the :f:1rst of'

them secured El very large number of re.tif'ica t:tons • The USSR delegation

could not ignore that pragmatic aspect of the question.

The USSR delega tion should, likewise) mod.ify i te a ttitude on one. other

point. At t1m~8 the USSB delegation reproached the Powers charged with

ad.mitliatration tor not respecting sU:ff'iciently tb.eautonomy of' the terri­

tories for which they were respopsible • At other ,tilnee the same

d~le3ation called upon them to use .their 8uthol'ity ,which it alleged. to be

absolute, to 1ntrod~ce reforms without consulting the populations concel~ed.

,i-
~:r~ ..
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NoW, France had embarked upon a cbuis~ which prevented her, thenceforward,

fromtaki~g any imp.ortant decision wl'thout consulting the local population.

The representative assemblies that had been established everywhere were

functioning normally, were taking over the administration of public affairs

to an ever increasing extent, and, even as it was, had the right to take

part in the adoption of decisions as important as that concerning the

application of the rights of man in their te~itories. It was not possib~

to impose upon them progressive steps the necessity for which was not

understood by the people on account of their attachment to their O~in

traditions. France was resolved to hold to that course, while respecting

the desires of the populatlons which'she administered, and·thos.e desires

would be given ever tuller expression through the existence of truly

I • democratic institutions. That was why France could not possibly ratify

any covenant which obliged her to ignore the will of such populations .

wnenerer a provision of that covenant did not correspond to their real

state of evolution.

Mr. AQ,UINO (Philippfnes) said that he ~Tould not be opposed to

the insertion of a colonial clause in the pact, if the relations between

Trust or nQn~self~governingterritories and the Administering Authorities

were Similar to those that had obtained between the populstion of the

Philippines and the United States of America during the period when the.

latter had loyally helped the Philippine nation along the road to

independence by allowing it to share In the aOlllinistra tion of the country.

As, however, that was not so and as the nanner .tn which the populations of

those territories were treated was qUite different, the Philippine

rspreeentattve considered that the application of the pact to Trust and

non~selt-governing territories shou.ld not depend upon the good will of the

Aa.m~nisteringAuthorities. It must be stipulated that the provisions of

the Covenant applied to such territories in the Same way as they did to the

State under whose jUJ.'iediction they had been pla ced , The t condi tion wou.l.d

likewise ensure the fulfilment of one of the essentia 1 a lins of the

Trusteeship System as well as of the obligations undertaken by the

signatories of the Charter towards the non-self-gove~ingterritori~s.

The Philippine delegation could not agree to the Frenoh cla.im that

human rights and f'undamerrta L freedoms could not be granted t'o peoples still

in El very backward state of deve Lcpmerrt , It was just in SUch cases that

the 8IJplication of the pact had the· most to offer. The right to progress

/coUld not be

'-",
\
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co~ld not be withheld fromsuoh peopleS.just because of their primitive
\

evolution~

Mr. CHANG (China) noted that the colonial clause had appeared

in all the conventions prepared under the auspices of the United Nations,

but that it had not effected much change in general appred?-tion of the

necessity fo~ recognizing the same rights and liberties for all peoples.

Intheca.'3 eof the Covenant on Huinan Bights, however I the

Commission could not, it seemed, confine itself to reproducing one et the

previously adopted clauses. The object of the Covenant ~as completely

different from that of a convention such as. had been adopted in connexion

with the international transmission of news and the right of correction,

which dealt primarily with the rights exercised by the Administering

Authority and where the role played by the peoples of the Trust

Territories or non~self-governing territories was passive. In r~spect of

human rights, however, theirrolesnouldbeaminently an.active one.

For that reason the Covenant should apply in a. mor~.direct mapne~ to

, such peoples, the mo~;' so as the Deolaration had already expressly ..

proclaimed the principle of the universality ~t h\Men rights.

It WOUld, tl1erefore, be well to consider e, new formula Which would

rePfoduce, in .thefirstpa~t, the second sub-paragraph of the United ~st~tes

amendment vUlioh would require the signatory state'to take theneceasary

measures as soon as possible with· a view to the implementa.tion C":f the

. Covenant in territories for whose international rel~tions it was responsible.

The limitation clause regarding the consent 9£ the territories cnuld .

also be :tnciuded in vie,., of the fact that a number of them alrea,dy .

enjoyed the right ~odeoide such matters themselves. The rest of the .
article might make provisi0n for certain exceptions which the signatqry

state wou.ld ha:v~ to justify on tl;J.e grounds that they met a rea.l necessity

arising out of a,constitutinnal te~t.

The drafting of such an article raiQed a number of ~n~tty q~estiong

of eonstitut1~nal law which should first be studied by ;experts on the

matter. The representative of Chir.~·therefora suggested that,the text

of article 25 shryuld be .tl"ansmitted to Governments wit.h all pertinent

amendments and comments and that no deoision should'be taken on it until

the various delegations were able to adopt a. definite attitude'

towards it.

/Mr. CASSIN

!
,I
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Mr. CASSIN (France) re~~rked that the colonial clause was

also included in conventions on narcotics which for the peoples of the

Trust Territories and the non~selt-governingterritories were of as

much interest and importance as the Covenant on Human Rights.

Mr. KbVALENKO (Ukrainian Soviet Socialist Republic) compared

the two opinions held in the Cornmissicnwith regard to article 25. On

the one hand theI'e was the clear-cut attitude of' the Union of Soviet

Socialist Bepublics and ~r the delegations which shared its view'that

human rights should be extended to all tei'rito:::oies without exception,

while on the other hand there was the stund tak0n by the Administering

Authorities which desired certain provisional limitations of "those

rights in the territories entrusted to them.

In spite of the universality of human rights proclaimed in the

Declaration, the United States amendme~t wrongly proposed to establish

such limitations by admitting that the extension of the Covenant to those

territories was purely optional for the State resprnsible for their

administration. Such an attitude amounted to excluding from the scope

of the Covenant the peoples Which need6d it most, and was indeed most

difficult to explain when it was remembered that the United State~ had

preViously opposed any limitations affecting states which were not

Members of the UhitedNations so as to permit the ratification of the

Covenant by Franco Spain. Certain constitutional prOVisions, where

they existed} must, of course, be taken into consideration} but surprise

must be felt that consultation of the indigenous populations should be

established as an absolute principle in a matter in which consultation

would leave no doubt as to its reSUlts, for it was Unlikely that tbose

concerned would refuse to benefit fr0mthe rights and freedrms set

forth in the Covenant. It seemed that the Aanlinistering Authorities

did not always insist so strongly on such consultations when it came to

applying to the peoples of those territrries decisions whiqh were of'

immediate concern to them} such as participation in the N~rth Atlantic

Treaty in which they had been included without haVing a chance to state

their views on the matter, although the Treaty contained military
obligations vlbich they 1rTOuld. subsequently have to meet.

/The representative



The representative of France had held that in certain cases it

was necessary to wait until the population had become sufficiently

developed before granting them the benefits of all human rights and

fundamental freedoms. But the process of natural evolution could last

for centu~ies and the implementation of the Covenant might thus be

delayed indefinitely, for the united statesarnendment provided for no

specific time limit for the fUlfilment of the obligation imposed upon

the Administering Authority. Moreover, during the discussion of the

Yearbook on Human Bights, the French delegation had claimed that it was

unnecessary to include therein the laws applied in the Trust '1Jerritories

and the non~self-governingTerritories administered by Francs, as French

legislation was fully a:pp11cable ther:e. .. If' all the metropolitan la.ws

were applicable in auch tel~itoriesJ Mr. CaBsin'a argument, which was

based on the need to consult the 'local'J?0~ulation, lost all its force.

For the reasons which he had just g~venl the representativ~ of the

Ukraine would vote in favour of the text 'Proposed by the USSR delegation.

Mr. GARCIA:BAUER (Guatemala) .pointed out that his delegation

had always been against the colonial clause. It would not swerve from

that view in a matter for which the universal nature of the rights

proclaimed had already been sp~cifically announced. If some States

encountered problems in connexion with their domestic legislation) th~y

might make exceptions, but those exceptions should not figure in the

text of the Covenant itself.

Mr. ROOD (Au~tralia) did not think it was possible to admit,

a.s the Chinese representative wished to do, that the methods of applying

the Oovenant should differ from those adopted for other oonventions

prepared by the United Nations. Li~e all the other conventions, ~he

Covenant sprang from the United Nations Charter, and it could not, thereforeJ

go beyond the obligatipns inoumbent on the Member states Py reason of

the Charter.

Those obligations were specifically defined by Ohapter XI in the

case of non~aelf~governingterritories, and by Chapter XII in the case of

Trust Territories. For the former, the Powers concerned bad accepted

the obligation to ensure, with due respect for the culture of the peoples

concerned, their political, economic and social advancement, their just

treatment, and their protection against abuses. For the Trust Territories,

their obligations were clearly specified in Article 76 and in tbe

Trusteeship AgreemeU'!:a which had subsequently been oonc.Iuded, The care

/with which

.J
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The CHAIRMAN, speaking as the United states representative,

wished to make it quite clear that the United States amendment could not

possibly be intended to p~omote the special interests of the United States,

for her country would put the Covenant into force, as soon as it had

been ratified, in all of the non-self-governing territories whose

foreign relations it directed.

y~. LOD1TI (Egypt) believed that the Covenant should,by its

very essence, apply unreservedly to all Trust Territories or non-self­

governing territories, for whose peoples the rights and freedoms in

question were especially vital. The United states amendment was

inadequate in that respect; the Covenant should restate the principle of

general application whioh already appeared in the Declaration.

Mr. Charles MALIK· (Lebanon) J far from distrusting the good
, .

intentions of France, wished to pay homage to that country's humanitarian

and liberal traditions and to its aocomplishments in Lebanon ~hen that

latter country had been governed under French mandate. If there had

been a Covenant at that time, Franoe would doubtless have applied it in

Lebanon inexactly the same way as in France, in spite of the presence·
of a colonial clause.

He agreed with the representative of China, however,' in thinking that

the Covenant on Buman Rights could not be compared with the other conventions

in which the colonial clause had been included in its usual form. No resorv­

ation as to application could possibly be made in the :field of human rigilts.

IThe Australian
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The Australian representative's argument, based on the inter­

pretation of oertain sections Af Chapters XI and Xn'ofthe Charter,

did not take into aocount all the other provisions of that d~cument.

Article 55, for instance ,recognized the, unqualified and universal'

nature of human rights and fundamental freedoIDs, which had later been

re-stated in the Deolaration;

The Cnmmission would not, theref~re, go beyond the provisions

of the Charter and w~uld certainly not exceed its terms ~f reference,

by excluding the so-called colonial clause from the Covenant.

The Lebanese delegation would therefore v~te f~r the text of

the USSR, unless a new pr~po8al were made which,.unlike all the

previous ones, did not pr~vide for any limitation of the Covenant's

application to Trust Territories and non-self-gpverning territories.

Mr. VILFAN (Yug~81avia), recalled that artiele2 of ~be

Decla.ra~ion had been based on an amendJnent (If his delegation, Which,

when under consideration, had given rise to the same objections as

those now being invoked against the deletion of the colonial clause.

Article 2 had, however, been adopted, and the p~inciple ~the

universality of human rights had von ("ut in the Declaration. Re

hoped that the same fate awaited the 0bject~ons now made in co~~exion

with article 25 of the Covenant. The Crmnnission could not, indeed,

go back on' that principle for merely legal and formal reasens . The

Yugoslav delegation, therefore, would support the USSR text.

Mr. SOERENSEN (Denmark) shared the belief that both the

Covenant and the Declaration should have a universal meaning, and

he thought that the majority of the AdministeriDg Aut~orities might

agree to apply the bulk. of the articles of the Crwenant to Trust

Territories and non-self-governing territories.

Re realized that in some specific cases, the number of which

was lim:l.ted and which might be cleQ.rly defined after a thorough

study of the whole ~uestion, the interests ~f the peoples and

territories themselves would re~uire exceptions tf' be made to the

ap~licati0n of certain rights and freedoms. There could be no

question, for example, tha.t in some of t1:le'l~erritories of Oceanf.a,

it was essential to prevent the indigenous people from wasting

their assets, and that some,re6tric~ions on their freedom of

, movement were neoessary.
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As to consulting. the l('cal':p~pulati(\n, tb~ Administering

Authorities were clearly bound in many cases by constitutinnal
. . , .

obligations which were, moreover, adequately justified by the

provistons of the Cherter cited b~ the Auetralia~ representative.
, ' .

Such ?bligations had to be respected as had. those of the federal

State towards the members'?f the federation. Administering

authorities bad been too often blamed for not taking' the freely
, . , ..

expressed desires of 'ind:lg~nous peoples 'into consideration f('r them
, • • .,' J •

to agree to give up the eansultation system which was"in itself a

stage on the road to Belf-g~vernme~t and independence.
. "'-

The Oommission would.do well, therefore, tOf~llow'the Chinese

representative's suggestion,wh1ch would permit the drafting of a

satisfactory text having neither the character of the c~lonial

clause n~r that of the ,USSR proposal, the perempt~ry provia~on6~f

which would 'be contrary to the very spirit of the ·Charter.

Mr. MORA (Uruguay) did not dispute the critical nature of. ' , ,.

the problem raised by article 25. .Every delegatt0n certainly wished

to apply the Covenant to all territories without exception, and it

would be hard to adopt a clause deviating from the principle of

universality' whiCh the Deolaration enshrined.

It could n'?t be denied, however, that some states might encounteI"

great practical difficulty in ratifying the Covenant if it were to

apply at once to Trust Territories and. non~self-governing territories

whose foreign affairs they superVised. Rence the delegation of

Uruguay supported the Chinese representative's sugg~Btion that no

decision should be taken until there had been prepared a satisfactory

text inspired by paragraph 2 of the United states amendment, which

reflected faithfully the intenti(\ns of thf'lse who had drafted the

Covenant.

/She suggested

Miss BOW!E (United Kingdom) stated that her country

greatlY desired to apply the C~venantt~ all the territories under

its jurisdiction, but that the provisions of the Charter itself
.' ..

eoncerning the local circumstances~f each Trust and non-self~g0verning'

Territol"yobliged it tfl request the inclusion in the Covenant of a

clause allowing account'to be 'taken of th~ wishea nf the penples of

those Territories.
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E3he suggested in that connexf.on that the Comm1.ssion should

follow the course adop,ted by the ~eneral Assembly in passing

resolution 277 (Ill) on tbe Convention on the I:n.to:.,'national Tra11s­

mi.ss ton of News and the Bight of Cor-rec bton, The:tresoluti0n urged

each Contracting S·tate, on the One hand, t(' te.k.e as soon as possible

the necessary steps in order to' extend the C\'!!Ventioll "s applicatiol;J.

to territories fol" which it had internatinnal responsibility, subject,

where necessary fer constitutional reasons, to the consent of the

.gover11Xl1.8nts "Df such ·territories j. and, 0 ..1 the other hand) urged each

'pontracting state to communicate to the Sec:reta:t'y~G6nEJral1fithin

Itwelve months of t?-e opening of the Convention for signature the

reasons for not makmg a decle.:t'D.tiQn ("If extension under article XVIII

of the Couv6z,.tio1'1 J if that were the case.

Mr. PAVJ~OV (Union ~f SoViet SO~iali6t'Republics) thought

that the discussion had reached a prdl"rt where a deciaion might be

ta]:ten, as the poi!J.ts of vie1-" of the vaz-tcus delegations had been

lUal}e clear. Re stressed. that the decision wC"ula be only provisional,

as "t,he Commission 'Would have an opportunity to cO'9.l9ider article 25
': .

again •

The Union of Soviet Socialist Republics yielded to none in

re erecting the self-determination of all peoples) but" in. ·the objection

1'1'1th ref'e rence to eonsu'Lting them, it saw only a secondary issue vrhich

ehouLd not be all:>wed to delay the proclamation in the Covenant of the

princlple of its u~iversality.

Re pointed out that ArticlB 76 of the Char"bel', .which the

representative of Australia. had cited to support Ills o'bject:J.ons)

set 1..1p, as the basic objectives of the trusteeship system, the political,

economic and social advancemerrt of the inhabitants, their progressive

development toward self~govermnent or·independence, and the J:'6spect

for human rights and for fundamensal freedoms for all. It would,

t,herefore 1 be difficult to interpret that article as limitine; in

any "I.vay the extens ion of those rights and f:re0do~ns to the peoples of the

said territories.

To assume J as the representa"cive "f France did) that they might

refuse to benefit fr~m those rights if they were consulted, would be

to count onJ.y on their ignorance. Once tb,ose rights and f'reedoms

were given them, indeed, there could be no doubt that the peoples in

ques t ion would be quick to appreciate them and use them correotly.

/M:t. 8TEYAERT
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, The CHAIR~~N asked the Commission to vote on the Chinese

proposal to pos'bpone G.eoision on article 25,. and to transmit to the

Governments ~he d~aft of the article, all pr0posa1s and amendments
. ~, l

to it, pertaining to it as uell 8.l;l the records of the meetings of

the ftf·ch. session of the CommiaaLon at which the artlcle in question

had been di8cus~ed.

The Rl:oposal ,was 8:!9~~\3d" b;y: 7 vo~es to 4, with 2 abs'hentiona .

Mr. STEYAEBT (Belgium) agreed with the state~ent8 nf ~he

United Kingdom ana. French representa~ives, andiof' allthos8. infav?ur

of adopting the United states amen~ent r~ther than the USSR text.

He stressed that the Powers Which were .voluntarily and loyally

obeying the proviLions of A~ticle 73 (e) n~ the Charter, by trans- .

mitt;i.ng regularly to the .Secretary-General the required.inf0rmation

concerning the non-self-g0verning territories which they were

administering, did not dese~ve the coutinual.scorn to which they

'I'l'ere subjected on that account, while other states which refrained

from obeying that proviJion thereby avoiaed all criticism.




