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 DRAFT INTERNATIONAL COVENANT ON HUMAN RIGHTS (E/800, B/CN /296,
B/oW,b/328, B/CN.4/337) (discussion continned)

Article 23 (discussion contimie&l)

Mr, AQUINO (Philippines) said that, before dealing with the
substance of the United States asmendment, he would like to comment
on its technical c{spact. He approved, from a forwal point of vievw,
the method of accession proposed by the United States, with the ’
additions suzges bed by the representative of the Legal Department
of the uecretarlat

His delegation did not feel strongly on the numbsi‘ of accesslons
necegsary to give effect to the Covenant and agreed with other
representatives that a fairly large number was needed in order to
glve it a universal character, -

- He disagreed with the French amendment which proposed that the
Covenant should come into -forcé only after two of the permenent
members of the Security Council had. acceded. ._'S\uoh a pr'o'viéion»would‘
introduce a political concept which would be net. only undesirable bub
‘altogether‘ out of plaoé. He approved of the pﬁ:‘incii)le that the Covenant
ghould be open for accesslon and signature to all States, as ite
ei‘fectiveness would depend on the extent of its applicatlon. The

/desire
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desire to glve it & universal character should take pride of place ._
| over the ldeological oonsiderations vhich had prom@ted the Gonmdasien
to exclude certain St&tes. ‘ In practice no State could be excluded
1f 1t unﬁertook, through 1ts ddmeetic legielation, to respect the
rights and freedoms proclaimed in the Covenant,  Govermments whose._“
political idesas were unreliable would manifeet & deeire to learn
democratic methods by signing the Covenant,

He did not agrée with the proposals that States nonnmeMbers of
the United Netions could accede to the Covenant only on the _
General Assgembly's invitation. " To do 80 would be to introduce
1ldeological and political considerations which hisg GovernmenL wislhied
to set aaide, ‘

He would, ﬁhefefefe,'vote‘fdr'the ﬁhifed States'emendment.

Mr, CASSIN (France) favoured the methods for retification |
and accession proposed By the United States, but could not agree o
the Covenant being open for signatura to all Statee. 5 would be
prefereble to abidé by the tr&ditional method vhich xequired that
the Genersal Asdembly should invite all States, or & certain number
of States, to accede to a humanitarian covenant. A pignature shpuhi
be accompanied by a genuine moral acceesion. Moréover ag the 16@@1 
status of certainh States had not been fullv recognized 1t would De
wiser to invite States to accede rabher than to &llow them to accede
ag a richt. ' ’

The Covenant should be put into effect only in aoeordance with
dearly defined conditions, In the first place, it should have been
ratified by two-thirda of the States Members of the United Netioms,
and. secondly, two - of the permanent members of the Security Couneil
should be among the signatory Stabes."' It vas assential that the |
Covenant should be retifiéd by as many ‘States as possible. After ,
the guasi-unanimous adoption of the Universal Declaration of Humen L
Rights it would be disgraceful 1f the Covenant wore to be r&tified by
e few States only. The initiative BhOUld not be left to those States ‘
which d¢id not wish to sign the Covenant. B

If the Commission thought that the ratio of two-thirds was too
high, his delegation would not refuse to consider the possibility of a
gmaller proportion such as a half, as had been proposed by the
Egyptian delegation, 'Moreover, it was not the provisions of the
Covenant which would sband in the way of its ratification, as for
many, civilized countries they would merely confirm existing legislation.

It was nevertheless true that the Covenant did inbroduce real moral and
| /political
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politica.l innovations such as the righ’l: of petitlon recommended by
France. It was highly desirable that 'bhe Covenant should not only
racelve ag many ratifications as possible but also that it should
enjoy the accession of having great politicel responsibilities a
large populstion and wide inflvences If only & small number of
States acceded to the Covénant and if the signatory States did

not have wide responsibility, "l;he innovwbioﬁs it lntroduced would .
thereby lose in sccpe. The purpose of his delegation's proposal
was the better to defend the Cove:jmnt.;h 1t was not a matbter of
theorlizing but of building up something solid,

Mr. MORA (Urugvay) favoured the United States ameniment
vith the modification suggested by the representetive of the Legal
Deypartment, which provided that the Covenant should be open not
only for signature but also for the accesslon of States, thus glving
the ceremony of signing a greater morael welght,

In regard to the nurber of ,a’c‘:qessi'ons réquired for the Covenant's
implementetion, he agreed with ’ohe‘Leba‘,nese representative that in.
view of the amount of work devoted to the drefting of the Covenant,
it might be hoped that Goverrments would ratify it without delay,
and that there would be no difficulty in gathering an. adequate
number of accessions, All/ States wishing to apply the Covenant
immedlately should be authorized to do Bo, and he therefore foimelly
proposéd the following amendﬁent to paragraph 2 bf the United States
emendment;

" e« The Covenant shall come into force between the States
which have ratified or acceded to 1t as soon as thé instruments
of retification or écce‘ssion have Deen deposited .,." (E/CN.h/337)
It would be bet'ter: for the prepent 1f the Covenant were not

‘open for signature to all Stetes, and he preferred the text proposed.
by the Drafting Committee. I that text were reJected, his
delegatlon would be forced to abstain from voting, While the
Coverant should certainly be glven a universal charecter, it should
not be forgotten that no machinery for its applikca.tion had as yet
been set up., It was not advisable to allow all States to sign

the Covenant untll some means of punishing those who violated it were
available, -

- [Mr. PAVLOV
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~ Mr, PAVLOV (Union of Soviet fiociaiist Republics) thought that

it was very importent to realize the redl meaning of the United States
_amendment. While the fivet paragreph of the Drafting Committee's text
indicated clearly which States could accede to the Covenant, the
United States amendment proposed that the Covenant should be open forfsig-‘
nature or accession to all States, even Franco Spain. His delegation
felt thet the Commission could not accept such a proposal, and he quofed,
in support of his statement, the Ceonersl Asccwbly resolution on Spain

of December 1946, which emphaticaliy conduarned the Franco regime. It

vas the Commigsion's duty to prevent the abttempt by certain delegations

to revise that decision

There was no need to discuge in detail the exigting reign of terror
in Spain where thousends of patriots wesre daily belng impriscned or put
to death becaﬁae of their democratic belisfs. The stendard of living
in Sp&in vag very low and unsugloyment, Luiger and slckness Were the :
familiar trappinge of thet regime which had nobthing in common with -
democracy. ' ‘

The adoption of the United States amendment would meke 1t possible
for Francb Spain to accedé £6 the Coven&nt; Such an act would be &
blatent mockery of all the work acccmniished by the Commission, and would
be contrary to the will of the peOplés vho refusged to make peace with
‘the Fasclgts. | ‘ | | ‘ '

He understood why certain delegations did not wish to include in
the Covenant the right for all to work and rest, Those rights were not
applied in Franco Spain and that fact would have made it impogaible for
Franco to accede to the Covenant. '

Mr. Pavlov hoped that the Coumission would reallcze that ite duty
was to obey the General Asgsembly Resolutlon and not to decelve the
democratic peoples in such a monstrous vaey. -

The text of artlicle 23 me proposed by the Drafting Committee wes
better and had & more.progressive character; he therefore asked the
members of the Commission to adopt it. '

He d41d not attach much importance to the second paragraph of the
United States amendment. it was not the formalities of accession which
mattered but the actual substence of the article. )

As to the number of accessions required for the Covenant's 1mplement~
atlon, he believed that the Covensnt should be of international signifi-

cancg; he did not; therefore, agres With the Lebanese representative

Jwho thought
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who thought that the Covenant could éiﬁply‘become e bilateral convention.
The Commisslon's obJective ghould be ﬁo»obtain the retification of the
Covenant by all peace-~loving oountrieﬁ. ~Itiwould be wiger, at that
stage, not to mefition a minimum number a5 that might delay the Covenant's
implementation, Thét point could be decided after the list of human
righte had been clearly determined; there was as yet‘nd need for lengthy
discussiona on thet subject.

In reply to the USSR representative, the CHAIRMAN, speaking as

the representative of the United States, sald that upening the Covenant
~for accession to all States would promote a more general respect for
- human righte., Any State not a member of the United Netlons underteking
to promote, the respect for those rights would satisfy one of the cOn-.
ditions Tor membership in the United Nations. The UsSR representative
hed mentioned only Franco Spain,‘whereas her delegation had had other
countries, such as Yugoslavia and Bulgaris, in mind, The United States
attitude towards Franceo was clear; her country had Jjoined in the

general condemnation of the Franco reglme and its attitude was unchanged.
| The Chairmaen reminded the representative  of the USSR that when
My, Gromyko had presided in the'Sedurity‘Counoil, the Counqil had
unanimously decided that the International Court of Jugtice should be
open to all States without exception; Franco Spain was, therefore, free
to say that it accepted the Court's Jupisdiction‘ :

In oonclusion, the Cheirman said thet the purpose of the United States

améndment was to assure respect for humen rights by ag many States as
possible, Her delegation would not insist.that the number of Btates
should be fifteen, a8 stated in its amendment,

Mr, HOOD (Australia) thought that the decision on Franco Spain
had nothing to do with the Question.

‘In connexion with the possibility_of‘all States acceding, he referred
to the préamble of the Universal Declaration of Human Rights in which -
the General Assewbly statéd that every indivldual and every organ of
society should strive to promote respect for and the universal applicat-
ion of human rights but which added "both emong the peoples of member
States themselves and among the peoples of territories under thelr
Jurisdiction";’ He was not sure whether those last words could be con-
sidered ag a directive from the General Assembly, but, anywey that . .
text had been adoptéd. He doubted whether the Ccomission was competent

/to propbsé ;

[PV
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to propose. that théﬁcovenant-, unlike the Declaration, should be open to
accegslon by non-member States. i’d.t‘«fph&d be wiger to leave a decisisn
on that matter to the Gemeral Assembly. He therefore preferred the L
" Drafting Gonml‘itte‘e".s‘ original text and thought that it should be adopted.
As to the requisite ﬁumberﬂ of accessions, he pointed out that the
Covenant's application would in the end depend on what action wouid be
taken in the event of violations. The Lebanese delegation believed that
it would be sufficlent for two States to accede to the Covenant for'it- |
to come into force. That view mighit be Jusifiable, bulb 1n such cases
the means of application would be reduced to & minimum, An aclequaté
nurber of ratifications should be decided upon, such as ten or tweLve ’
so that, in the event of a violatlion of human rights, recourse could be
ma'de to & body which hed been established to see that those rights wers
_ respected. : o ‘ e J
He was in favour of the second peragraph of the United States amend-
ment provided that the number of ratific:ations required was reduced to
ten or twelve, . |
Referring to the French delegation's proposal, the Australian 1".613-’ |
resentative agreed that the permanent members of the Security Council had
greater political responsibility then other States, but thought that the
ceffectiveness of the Covenant would depend on a country's moral 'respon-
ghility rether than on ite political importance, It could not be claimed
that emall countries had lese morgl pense than the great Povers, and the
arguments advanced by the French representative were nelther decisive nor

pertinent,

Mr, VILFAN (Yugoslavia) was opposed to the United Stetes proposal
to open eccession to the Covenant to all States, as that would enable
Franco to accede., The problem had a practical bearing which should not
be overlooked, It was possible that States would agree to sign the
Covenant without sincerely intending to apply 1t, and that was why .a
dlstinction should be made between States which were members of 'bhe ‘
United Netions end those which were not. The eiisting international
sltuation should be taken into conglderation as well as General Assex.n’bly'_,:"”
resolutions and the policy of the United Netions. There were differences
between States, and traces of fascism still remained in the world.
Although, at firset glancé the United Btates proposal appeared tq flow
from legal considerations, it could, however, give rise to doubts
regarding that country's attitude towards Franco,

/Mr, Vilfan felt
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Mr. Vilfen felt 1t Would be wiser not to accept the United States
proposal and he suggested that the text submitted by the Drafting Com-
wmittee should be adopted. .

. He did not hold any strong views on -the foxmalltles of accession,
He recalled the remarks of the representative of the Legel Department
on the matter, and felt that although the ceremony of signing had for=~
ﬁmrlybeen a solemn.affair becﬁuse of 1ts rareness, it could well be.
digpensed with nowadays. o :

| Mr. Vilfan thought moréover, that It wuld be better not to fix
immediately the number of ratifications required, His delegation hoped
that the Covenant would be vatified by the largest possible number of
States and 1 the French proposal were put to the vote, he would
support it although he preferred that the Cormigsion should postpone
ts decision on that matter until a later date.

The CHAIRMAN proposed. to put the various proposals before the
Commigsion to the vote,

Mr. SOERENSEN (Demmerk) suggested the adoption of the wording
of article 1l of the Covention on Genocide and thet ﬁhe firét peragraph
of the United States amendment should be redrafted to read: "The‘present
Covenant shall be open for signature and accesglon on behalf of any
Member of the United Nations and of any non-member State to which an
invitation to sign has been addressed by the Genersl Asgembly,"

. Mr, PAVLOV (Union of Soviet Socialist Republics) asked for a
roll-~call vote on the second part of the first paragraph of the
United States proposal.

Inreply to the observations of the representative of the United
States, he pointed qut thet the accession of any Stete to the Statute
of the Intoematlional Court of Jusghics was subeitted Tor arnproval. to the
Security Council, The Sensurity Councll dacleion resferred to by the
Chairman had had no conaeiion with the guestlon of accession and was

therefore ilrrelevant to the present debats.
The CREAIRMAN put to the vote the opening phrase of the first. -

paragraph of the United States amsndment with the change suggested by
the representative of the Legal Department.

/The opening
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The openingﬂphrase:fbédlquhe:present Covenant shall.be. open for
signeture or accession..," R

The ogening_phrESerwaS"adoptéd-unanimquslyv T

The CHATRMAN put to the vote the second part of the fimst  °
paragraph a8 .amended by the representative: of :Denmark, which.read:
"on behalf of any Member of the United Nations and Qf any nonﬂmember
State to which an invitation to sign has been addressed by the
General Assembly."” ' .
A vote was taken by roll-call ag follows' . ‘
- In favour: Australia, Chile, China, Denmark, Egypt,
France, .Guatemala; India, Ukrainico Soviet- ‘
- Socialist Republic, Union of Soviet Socilalist
L Republics, United Kingdom, Uruguey, Yugoslavia.
Againgt United States of America-

Abstaining: Lebanon ,

The second phrase was adopted by 13 votes to 1, with 1 abstention.

The CHAIRMAN called for a vote on the first parvagreph aga .. .
whole. . i ) ‘ ] . ) Lt
The first paragraph was adbpted unanimously.

The CHAIRMAN -invited the Commission to teke a decision on .
the second paragreph of the United States amendment, having in mind.
the Uruguayan emendment. : S S .

Mr. Charles MALIK (Lebanon), on & point of order, observed
that 1t would be better to vote first on the proposal that no mention
should be made for the time being of the number of ratifications., .
required for the Covenant to come into force, AR A

Thet proposal was adopted by 8 votes to 5, with 1 abatention,‘

-The CHAIRMAN nbted;that with the adoption of thet proposal

all the amendments calling for a speciflc number of ratifications .. .
fell; including the part of -the Urnguayen emendment which stipulated-
that the Covenant would come into force as soon as the instruments of
ratification. or écoesaion;hadrbeen adopted. :

R She,'thefefqre; cglled for an-immediste vote on.the second . v :
peragraph ag a. . Wwholes i ... ol v o i L e

+The second paregraph-wag adopted unanimougly. .

. . ;
[ U e S SR
R SRR T
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 The CHAIRMAN put t6 the vote.the third paragraph of the.
United States amendment .
"The third paragraph was adopted by 13 votes to none, with 2.

abstentions.

The CHAIRMAN put article 23 as.a whole to the vote.
Article 23 was adopted. unanimously, ‘

Mr. AQUINO (Philippinéé said that if he had had the right
to vote, he would have favoured the article as 1t had Just been ,
approved, although with reservatibns regarding the conditional clause
according to which non-member States of the United Nations could not
accede to the Covenant unless invited to do so by the General Assembly.
That clause compromised the universel nature of the Covenant.
Article 2l

The CHAIRMAN, speaking as the representative of the United
States of America, recalled that her delegation had proposed an |
smendment to sub-paragraph (s) of article 24 (E/CN.4/225), As a
result of the Indian proposal ¢oncerning the same srticle (E/CN.b/2k0) ,
the United States was now submitting an gmendment'to that proposal
(8/cW,4/328). The underlined words in thé'United'States amendment
indicated the changes proposed in the Indian-text and the United States
delegation suggested that those phrases should be put to the vote firsﬁ.
If they were adopted, a vote could then be taken on the United States
proposal as a whole; if they were rejected, the Indian propoéal would
be put to the vote. :

The Chairmen pointed out that the wording proposed by the United
States was not new and corresponded more or less to that used in the
Constitution of the International Iabour Organizatidn, as amended at
Montreal in 1946, and she. noted that forﬁy-éix States had accepted
that Constitution. The United States proposal provided that:

K l" With respect to any articles of this Covenmant which

the Federal Govermment regards as appropriate under its

constitutional system, in whole or in part, for federal action,

the obligations of the Federal Govermment shall to this extent,

be the same &8 thdse of parties which are not Pederal States;"

The United States attached great importance to the last phrase of its text.

Concerning the need of inserting a eimilar article in ‘the Covensant,
the Chairman, speaking only fromvthe point‘of view of the Uhited'states,
although other Federal States might find themselves confronted with the .

/seme
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same problem,. r‘emarkad;.i:*cb&;:ﬁﬁ&eiz#:e‘s&ae (seohetitutioh: 6f; hed country,
many powers wers .‘-VBB@Bd;ﬁ,:f.:{:l,.'i'-‘bhéﬁ'@"e'bpi’efi of:the* forty=edght -‘Staﬁ@fs' and
that the 'Fedgrai-;iaGovérﬁhlentﬂonlyae BxePciBed the power which vas. cons !
ferred upon it. .Likse the' ILO Conventions a‘éovenant on'humen rights™
dealt in large measure with. questions. cencerning the Individuwal inm .
his relations with his local Government, -matters over which the
Federal. GOVernment in the United’ ote.tes exercised no control,

- -Moreover, in respect of the field " of application of federal law,
the United States wanted its obligations-to Dbe comprehensive. Under
the terms of the Constitution, the forty~eight States had no. power to
conclude treaties with foreign countries, .- SRR

The United States delegation had. studied the Indian proposal
closely and noted that it omitted the words "which the Federal
Government regards as appropriate.,.for federal action'. For the’
United States, the competence of the Federal Government and that of
each State was clearly determined by a decision of the federal Jjudiciary. *
For administrative reasons, the United States believed that the authority
respousible for determining the competence of the Federal Government and
of each State, must/ghe Pederal Govermment itself. ' '

If the Commission were to accept the Indian amendment as 1t stbod,
1t might be cleimed that the intention of the authore of the Covenant,
was tolleave it to the other paxrties to the Covenant or to an ‘intex;-
national brgan to define the competence of the federal Govérnment'and.
that of' each’State, Only Jurists having very wide éxperience in the
field of the Constitution of esch country would be able to resolve -
so delicate a problem, -

The Indian amendment was basically the seme as that of the
United States, except for the om:lssion of the words "which the Federal .
Government regards ag appropriate,..for Tederal sction” and the-

» Chadlrman proposed. thet those words should be added to the Indian proposal.

{ .
! 1

 Mr. LOUTFI (Egypt) agreed that article 24 rais‘edfdn-'iﬁlpﬂr%én*é“‘“':;'
and delicate guestion for the United States, 'The federal State w#ast?
a phenomenon of constitutional lew which hed to be. considered; becaise '
1t existed and could not be changed. For that reason 1t would be
preferable to postpone any deoisiorn on article 24 until the following
session and, in the’interim, to:forward to the Covertmonts, "‘foi‘fftiilér*”' o
study by experts, “the basic-tektt withiell its amendments,: “together with "
the commentary of the United:Stated” representative. ot T e T

RN
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Miss BOVIE (United Kingdon] stated that she would be pres.
pared to accept &s a substitute;forfthe-first paragraph of her aménd-
ment (E/CN,4/320) either that of the United States (E/CN.4/225) or
that of India as emended by the United States :(E/CN,4/328).

The second paragraph of the United Klngdom amendment -must be
rétained, for it tontributed a substantive innovation, namely, the
obligation for a fe&eral State to inform ths o*%her slgnatories of the
Covenant of the measures taken to implement i%s provisions by the States,
provinces or cantons wiich composed the fecerzl State.

In the opinion of the United Kingdom delegation, the federal
clause wag the loglcal counterpart of the colonial clause in any
international convention. In point of fact, it would not be proper
if.a federal State, in adhering to a convention, did not undertake,
for its various component States, an obligation analogous to that
vhich had to be taken by an administgring suthority with regard to

Trust or non-self-governing territories, -

. Mr. HOOD (Austrelia) indicated that his vote would depend
upon the position taken by the representative of Indis with regard
to the United States emendment to the Indian emendment, If she did
not accept it, Mr. Hood would vote for the first United States amendment
(B/ON,4/225) ; 1f she did accept it, the Australian representative believed
that the combined texts of India and the United States would so closely
resemble the wording proposed. by the Drafting Committee that it would
be simpler to return to the original article, which had been inspired
by the wording adopted by the Constitution of the Intermational Iabour
Organization.

Mrs. MEETA (India) could not accept the United States amendment,
as 1t introduced the verb "regards", which was so indefinite that it
prermitted the federal State to be its own Judge of the commitmentn by
which it was bound by edherence to the Covenant.

The Indian delegation preferred, moreover, to support the Egvptian '
Proposal for adjournment,- ‘ '

- The CHAIRMAV put to the vote the proposal of the Egyptian
representative to postpone a decision on mrticle 24 to the following -
session, and to forward the original draft of that article to
the various Govermments, together with its amendments and the
records of the‘meetingg at which the matter was discussged, so

/that the
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that the Governments might make an- exhaustive etudy of the problem of
constitutionsl’ law whioh arose on the: point o

‘The Chairman's propoeal was edopted by 12 votee to none with

3 abetentione.v

Article e 25

The CHAIBMAN pointed out that the draft Covenent contained two
texte of article 25, one including a draft of the Eo- -called colonial
clauee and a eecond, proposed by the USER which omitted any formuletion
of thet nature . ~ The Drafting Committee had favoured the firet of those
texts, o '

Speaking as the representative of the United States, the Chairman
explained thet her delegation had offered an amendment E/CN A4/170), the
text of which correeponded in generel to the clause adopted by the
General.Aeeembly for ‘the ConVention on the International Tranemieeion of
Nevs and the Right of Correction ( A/876 It differed from that clause
however, in that the Covenant would come into force in the given
territoriee from the moment of receipt of the notificetian required by
the Secretary General of the United Natione, and not after an interval of .
thivty deye, a8, fixed by the said ConVention. That modification vas
1ntended to bring article 25 into harmony with article 23, which fixed N
the coming into force of the Covenant in the territory of ‘the . signetory
States ae et the dete of deposit of “the instrument of eoceeeion. It also
differed in omitting the final paragraph relative to denuncietion, which
had no place in the Covenent 88 no poeeible denuncietion wag contemplatedvﬁ
therein. ‘ '

Migs BOWIE (United Kingdom) noted that the retention of that _
final paragraph in the United Kingdom amendment (E/CN‘M/Q&E) wae the reeult ;[f
of an error. Otherwiee, the latter amendment was very eimiler to that of

the United Stebes, They hardly difiered, but; for the matter of the
thirty- day interVal which could as a matter of fact be dropped in, that
instance. Therefore, the United Kingdom repreeentative withdrew her own .
amendment in favour of that of the United Stetee. = ’ )

Mr. PAVLOV (Union of Soviet Socieliet Republice) recalled that

- the Unlversal Decleretlon of Human Righte had proclaimed the neceeeity of
extending the benefits of human righte and fundamental freedome both to ‘the

‘populetione of the member States themselves and to the territories that

hed been placed under their jurisdiction.

As that generel principle had been given recognition in the Declaretion,

1t followed that the Covenent should unquestionably require the extension
' /of 1ts provieione
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of its provisions to all Trust and néh-self-governing territories, Now,
the draft of article 25 adopted b& tﬁe Drafting Committee, declared that
the State which guaranteed the international relatlons of .such territories
might declare, by notification, that the Covenant applied to any one of
them. The question was therefore left entirely to the arbitrary decision
of that State, which also might perfectly well not make such a declaration.
Tt was true that the article made 1t clear further on that the contracting
States should seek to obtain, as soon as possible, the consent of the proper
authorities of those territories to the application of the Covenant. But
1t would suffice for some native princeling in the service of the administer--
ing authority to oppose application, for the entire machinery provided in
article 25 to be paralyzed from the outset. If that text were adopted, it
would be posaible to eay that the Covenant ¢1d aot contein a single provision
in favour of the populations of Trust and non-self-governing territories
populations, Yet such peoples were the first to need protection in the
field of human rights, for it was mainly in their case that those rights
were most frequently and éerioﬁsly violated. The text of the Drafting
Committee did nothing hut legalize a completely inadmissable situation.
. The United States emendment was hardly more satisfactory. It used
the saume arbitrary wording and, although it provided in detail for the
various stages at which the declaration could be made, it fixed no time
limit in that reapect. .The second paragraph of the amendment introduced
a very slight improvement im the corresponding text of the original wording
but there again, the period in which a State must fulfil ite obligation wasg
- not defined and the application of the clause was subjected to a reservation
which rendered it practicelly meaningless,
On the contrary, however, the clear and concise text proposed by the
USSR delegation drew the necessary conclusion from the general principle
contained in the Declaration, by extending the application of the Covenant
to all Trust or non-self-governing territories administered by a signatory
State. Further, it specified that the provisions of the Covenant would
apply equally tb Trust and non-self-governing territories and to metropolitan
territories, with the result that i1t would not be possible to maintain
tvo different standards and the native populations would enjoy the same
rights as othérs., States administering Trust or non-self-governing
territories would not be able to dodge their obligation to compel respect
for human rights within such tefritories; a8 to how they carried out that
obligation depended entirely on the character of thelr internal relaticna
with those territories. '

/The advantage
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The advantage of the USSR drefh vas that 1t was clear and avoided
eny susplclon of discrimination .or reservation in the application of the
Covenant. It should therefore command the support of .all who were guided
by the democratic principle of‘ﬁhe real equallty of all men.

Mr, CASSIN (France) believed that the new version of exticle 25,
drawn from the text of the Convention on the Internmational ‘I‘ransmis;sion of
News and the Right of Correction, was to be preferved to that of the
Drafting Committée; It was desirable that the wording of the col_onial_
clause should be still further improved in the future, but for the moment
the United States amendment could be considered to be satisfactory. :

It was not always the clauges which were most progressive in
appearance, such as that pi'oposed by the USSR, which led most aurely to
Progress. -

If every convention were applied auvtomatically to all Trust and non-
self-governing territories, there would result a general aligmment at the
level of the most backward peopls, for the signatory State could adhere to
the convention only in so far as 1ts application wes possible in all the
territories it administered. Now, progress would doub’olss's be slower in
some territories ‘than in others, . It was vertain, for example, that the
principle of the eguality of the sexes could not be applied immediately in
all such territories in so far as family lew wae concerned. Therefore,
the adoption of the gemeral clause offered by the USSR would prevent France
from ratifying the Covenant, as she would not te able to observe it in ite
entirety in all the territories she administered. Thus, the result
- obtained would be the opposite of that which was sought. The fact thet
its ratification was made impossible for certa in countries would congidexradbly
reduce the acope of the Covenant which was but the prototype of a whole
series .of future covenants that would come into being only if the first of
them secured a very large number of ratifications. The USSR delegation
oould not lgnore that pragmatlc aspect of the guestion. . o

The USSR delegation should, likewise, modify 1te ettitude on one. other
point. At timgas the USSR delegation reprcached the Powers charged with
administration for not respecting sufficiently the autonomy of the terri-
tories for which they were responsible. At other times the same
dfalagétion called upon them to use thelr authority, ,which 1t alleged to be
absolute, to Introduce reforms without consulting the populations concerned.

/Now, France



E/CN u/SR 129

age
' Now, France had embarked upon s cburse wilch prevented her, thenceforward,
from taking any important decision without consulting the local population.
The repreéenta£1Ve assemblies that had been established everywhere were
functioning normally, were taking over the administration of public affairs
to an evexr increasing extent,land, even as 1t was, had the right to take
part in the adoption of decisions aé important ag that concerning the
appliéatioh of'the rights of man in their territories. It was not possible
to impose upon them progréssive steps the necessity for which was not
understood by the people on account of their attachment to their own
traditions. IFrance wés resolved to hold to that course, while respecting
the desires of the‘populationé which she administered, and-those desires
would De given efer fuller expression through the existence of truly
democratic'institutiéns. That was why France could not possibly ratify
any covenant which obliged her to ignore the will of such populations
whenever a provision of that covenant did not correspond to their real

state of.evolution.

Mr, AQUINO (Philippines) said that he would not be opposed to -
the ingertion of a colonial olause in the pact, if the relations between
Truat or non-self-governing terrltorles end the Administering Authorities
were similar to ‘those that had obtained between the population of the
Phillppines and the United States of Amarica during the period when the
latter had loyally helped the Philippine nation along the road to
independence by allowing it to share in the administration of the country.
As, however, that was not so and as the manner in which the populations of
those territories were treated was quite different, the Philippine ‘
representative congidered that the application of the pact to Tyust end
non—self—go#erning territories should not depend upon the good will of the
Administering Authoritieé. It must be stipulated that the provisions of
the Covenent applied to such territories in the same way as they did to the
State under whdse Jurisdiction they had been placed. That condition would
likéwise‘ensure the fulfilment of one of the essential aims of the
Trusteeship System as well as of the obligations undertaken by the
signatories of the Charter towards the non-self-governing territories.

The Philippine delegation could not agree to the French claim that
human righte and fundamental freedcms could not be granted to peoples still
in s vexry backward state of development. It wae Just in such cases that
the application of the pact had the most to offer. The right to ﬁrogress

/could not be
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could not be wlthheld from such peoples Just becauge of their primitlve
evolu‘uionQ :

Mf. OHANG'(China) noted that the colonial clause had appeared
in all the conventions prepared undey the auspices of the United Naetions,
but that it had not effected much chenge in general appr601ation of the
nec9551ty for recognizing the same rights and liverties for all peoples.

In the case of the Covenant on Humen Rights, however, the
Commisoion'could not, 1t seemed, confine itself to reproducing one of the
previously adoptea clavges., The obJect of the Coﬁenant wos completely
different from thet of a convention such as had been adopted in connexion
with the internstional tran emission of news and the right of correction,
which deald primarily with the rights exercised by the Administering
Authority and where the role played by the peoples of the Trust
Territories or non~se1f~governing territories was passive. In respeot of
human rights, however, their role should be eminently an active one.

For that reason the Covenant should epply in & more.direct manner to
‘ such’péopleé; the more so0 ag the Declaration had already expressly. .
proclaimed the principle of the universality of hwmen rights, |

Tt would, therefare, be well to consider s new formula which would |
reproduce;'iﬁ the first part, the second sub-paragraph of the United States
emendmerit which would require the slgnatory State to take the necessary
measures as soon &s possible with a view to the 1mplementation of the

" Covenant in ‘territories for whose international relations it wes responsible.
The limifation clsuse regarding the consent of the territories onuld\

also be.included in view of the fact that a number of them already '
enjoyed the right to decide such matters themselves, . The rest of the
article might meke provisien for certain exceptions which the signatory
State would have o6 Justify on the grounds that they met a real naceas;ty
arising out of & constitutinnal text., :

" The draftlng of such an article ralced 5 nunber of knetty questions
of vonstituticnel law which should first be studied by experts on the
matter, The representative of Chirs therefore suggested that.the vext
of article 25 shruld be transmitted to Governments with all pertinent
smendments and comments and that no decision shou1d~ﬁe taken on it unbil
the various delegations were able to adopt a definite attitude

towards it,

[Mr, CASSIN



T/CN. u/SR 129
Page 18

Mr, GASSIN (France) remarked that the colonisl clause was
also included in conventions on narcotics which for the peoples of the
Trust Territories and the non-self-governlng territories were of as
mich interest and importance ag the Covenant on Human Rights,

Mr. KOVALENKO (Ukrainian Soviet Socialist Republic) compared
the twa opinions held in the Commissicn with regard to article 25. On
the one hand there was the clear-cut attitude of the Union of Soviet
Socialist Republics and nf the delegations which shared its view that
human rights should be extended to all territories without exception,
“while on the other hand there was the stund teken by the Administering
Authorities which desired certain provisicnal limitations of those
rights in the territories entrusted to them. '

In spite of the universality of human rights proclaimed in the
Declaration, the United Stgtes amendmeit wrongly prcposed to establish
such limitations by admitting that the extension of the Covenant to those
territories was purely optional for the State respcnsible for their
administration. Such an attitude amounted to excluding from the scops
of the Covenant the peoples which needed it most, and was indeed most
difficult to explein when it was remenmbered that the United States had
previously opposed any limltations affecting States which were not
Members of the United Nations so a8 to permit the retification of the
Covenant by Franco Spain., Certaln comstitutional provigions, where
they existed, must, of course, be taken into consideration, but surprise
must be felt that consultation of the indigenous populations should be
established as an absolute principle in & matter in which consultation
would leave no doubt a5 to its results, for it was unlikely that those
congerned would refuse to benefit from the rights and freedcms set
forth in the Covenant, It seemed that the Adﬁinistering Authorities
did not always insist so strongly on such consultations when it came to
applying to the peopies of those territories decisions which were of
lmmediate concern to them, such as participation in the North Atlantic
Treaty in which they had been included without having a chance to state
thelr views on the matter, although the Treaty contained military
obligations which they would subsequently have to meet.

/The representative
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The representative of France had held that in certain cases it
vas necessary to wait until the populatilon had become sufficiently
developed before granting them the benefits of all human rights and
fundamental freedoms.‘ But the process of natural evoluﬁicn could last
for centuries and the implementation of the Covenant might thus be
delayed indefinitely, for the United States amendment provided for no
specific time limit for the fulfilment of the obligation jmposed upon |
the Administering Authority, Moreover, during the discussion of the
Yearbonk on Humen Rights, ths French delegation had claimed that it was
unnecessary to include therein the laws applied in the Trust Territories
and the non-self-governing Territories administered by France, as French
legislation was fully applicaﬁlé‘theré."'lf all the metropolitan laws.
were applicable in such territaries, Mr. Cassin's argumént, which was
based on the need to consult the'looal‘pqpulation, lost all its force.
For the reasons which he had just given, the representative of the
Ukraine would vote in favour of the text proposed by the USSR delegatlon,

Mr. GARCIA BAUER (Guatemala) pointed out that his delegation
haed always been against the‘colonial'clause. It would not éwerve from
‘that viéw in a metter for which the universal nature of the = rights
proclaimed had already been specifically announced, If some States
encountered problems in connexion with their domestic legislation, they.
might make exceptions, but those exceptions should not figure in the
text of the Covenant itself. |

Mr, HOOD (Australia) did not think it was possible to admit,
&y the Chinese representaﬁiﬁe wished to do, that the methods of applying
the Covenant should differ from those adopted for other conventions
prepared by the United Nations, ILike all the other conventions, the
Covenant sprang from the United Nations Charter, and it could not, thsrafqre,
go beypnd the obligations inoumbent on the Member Stateé by reason of
the Cherter, | - .

Those obligationg were specifically defined by Chapter XI in tha

case of non~self~go§erning territories, and by Chapter XIT in the case of
Trust Territories. For the former, the Powers concerned had accepted
the obligation to ensure, with due respect for the culture of the peoples
concerned, their political, economic and social advencement, their just
treatment, and their protection against abuses, For the Trust Territories,
their obligations were clearly specified in Article 76 and in the
Trusteseship Agreement;which had subsequently been concluded., The care

Jrith which
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with which those two chapters of the Charter had been drawn up was well
known,  Both cﬁaptefs, however, provided that the action of the
Administering\Authorities must ailow for the particular circumstances
of each territory and the differing level of its population's development;
1t was nowhere stipulated that a covenant like that on human rights
should be applied automatically to such territories,
For that reason it was both right and necessary to stipulate, as
did the United States amendment, that the provisions of the Covenant
should be extended to the territories in question "as soon as possible",
No limitation of the Covenant was in question, as the representative of
the Ukraine had contended, A formal obligation rested on the
Administering Authorities, and it vas not to be expected that they would
interpret it restrictivély; at the same time, other provislons of the
Charter referring to the éame matter must be taken into account,

The CHAIRMAN, speaking as the Unlted States representative,
~wished to make 1t quite clear that the United States amendment could not
possibly be intended to prombte the special interests of the United States,
for her éountry would put the Covenant into force, as soon as it had
been ratified, in all of the non~gelf-governing territories whose
foreign relations it directéd. ’

Mr, LOUIFI (Egypt) believed that the Covenamt shoild, by its
very essence, apply unreservedly to all Trust Territories or non-self-
governing territories, for whose peoples the rights and freedoms in
questlion were especially vital, The United Stateas amendment was
inadequate in that respect; +the Covenant should restate the principle of
genepal application which already appeared in the Declaration,

Mr, Charles MALIK (Lebanon), far from distrusting the good
inténtions of France, wished to pay homage to that country's humanitarian
and liberal traditions and to its accomplishments in Lebanon when that
latter country had been‘governed under TIrench mandate, If there had
been a Covenant at that time, France would doubtless have applied it in
Lebanon in exactly the same way as in France, in spite of the presence
of & colonial clause, '

. He agreed with the representative of China; however, in thinking that
‘the Covenant on Humen Rights could not be compared with the other conventions
in which the colonial clause had beén included in its usual form, No regerv-
ation as to application could possibly be made in the field of human rights,

/The Austrelian
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. The Australian representéfive's afgument, based on the inter-
pretation of certain sections nf Chapters XI and XII-of the Charter,
did not take inte account all the other provisions of that dncument,
Article 55, for instence, recognized the. ungualified and universal-
nature of human rights and fundamental freedoms, which had later been
re-stated in the Declarationm., ; ‘

The Crummissinn wpuld not, therefnre, go beyond the provisions
of the Charter and wnﬁld certainly not exceed its terms of reference,
by excluding the so-called colonial clause from the Covenent.

The Lebanese delegation would therefors vate for the text of
the USSR, unless a new praposal were made which, unlike all the
previous ones, did not previde for any limitation of the Covenant's
application to Trust Territories and non-self-gpverning territories.

Mr. VIIFAN (Yugqslavia) recalled that article 2 of the
Declaration had been based on an amendment of his de]egation, Whlch,
when under consideration, had given rise to the same objections as
those now being invoked against the deletion of the colonial clause.
Article 2 had, however, been adopted, and the principle of the
universality of humen rights had won cut in the Declaration, He
hoped that the seme fate awaited the nbjectdons now made in connexion
with article 25 of the Covenant. The Crmmission could not, indeed,
go back on that principle for merely legal and formel reascns. The
Yugoslav delegation, therefore, wbuld support the USSR text.

Mr. SOERENSEN (Denmark) shared the belief that both the
Covenant and the Declaration should have a umiversal meaning, and
he thought that the majority of the Administering Authorities might
agree to apply the bulk of the articles of the Crvenant to Trust
Territories end non-self-governing territories.

He realized that in some specific cases, the number of which
was limited and which might be clearly defined after a thorough
study of the whole question, the interests nf the peoples and
territories themselves would require exceptions tr be made to the. .
applicaticn of certain rights and freedoms, There could be no
‘question, for exemple, that in gome of theterritories of Oceania,
it was essentisl to prevent the indigenous people from wasting
fheir assets, and that gome .restrictions on their freedom of

movement were necessary.

/As ta




E/CN hésn 129
age -

P
v

As to consulting the lecal populatinn, the Administering
Authoritiee were clearly bound in meny cases by constitutinnel
obligations which were, moreover, adequetely justified by the
provisjons of the Charter cited by the Auetralian representative.
Such 2bligations had to be respected as had those of the federal
State towards the members nf the federation. ‘Administering
authorities had been too often blemed for not teking the freely .
expreaged desires of indigenous peoples into conslderation for them
to agree to give up the consultation system which wagsin iteelf a

| stage on the road to self—gnvernment and independence.

The Commission would do well, therefore, to follow the Chinese
representative's suggestion,whioh would permit the drafting of a
eetisfactory text having neither the character of the colonial
clause nor that of the USSR proposal, ‘the peremptory prOV1sions nf.
which would be oontrary to the very epirit of the Charter. '

 Mr. MORA (Urugua&) did not diepute the oritioal nature of

the problem reised by article 25. Every delegation certainly wished
to apply the Covenant to all territories without exoeption, and it
would be hard to adopt a clause deviating from the principle of
universality whieh the Declaretion enshrined. _

It could not be denied, however,that some States might encounter ‘
great practical difficulty in ratifying the Covenant 1f it were to
apply at once to Trust Territoriesand non-self-governing territories
whose‘foreign tffalrs they supervised. Hence the delegation of
Uruguay supported the Chinese representetive's suggestion that no
declsion should be teken until there had been prepared s satisfectory
. text inspired by peragraph 2 of the United States amendment whioh
reflected faithfully the intentions of thrse who had drafted the
Covenant.l' ‘

Miss BOWIE (United Kingdom) stated that her country
greatly desired to apply the Chvenent to all the territories under
its Jjuriediction, but that the provmsions of the Charter 1tself
concerning the local circumstences of each Trust and non-self-gnverning
Territory'obliged it to request the inclusion in the Covenent of a
clause allowing eccount.to be teken of the wishee nf the penples of
those Territories.

T/she‘suggested_
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She suggested in that connexion that the Commission should ‘
follow the course adopted by the General Asseﬁbiy in passing
resolution 277 (III) on the Convention on the Imtemational Trans-
mission of News end the Right of Correction., Thab resolutinn urged
each Comtracting State, on the one hand, te teke as soon as possible
the necessary steps in ownder to extend the Convention's application
to territcries for which it hed internatimnal respensibility, subject,
where necessary fcr constitutional reasons, to the consent of the
governments of such territories; ~amnd, oo the other hand, urged each
3pontracting gtate to oommnnicate to the %ecretary~@eﬂera1 within
twelve monthe of the opening of the Convention for slgnature ‘the
reasong for noth maklng 2} decl&ratlon nf eytenﬁicn under artlcle RVIII
of the Convertion, if that were the cape '

Mr. PAVIOV (Union of Sovie? Sosialist Republics) thought
that the discussion had reached a pnint where a decision might be
taken, as the polnte of view of the various delegations had been
made clear. He glressed that the decision would be only provisionel,
asﬁ%he Commission would have an dpportunity to congider article 25
again. |

The Unisn of hov1et SOClaliBt Republice yielded to none in
respect*ng the gelf-determinaticn of all peoples, but, ia the obJection
with reference to consulting them, it saw only a sucondary 1ssue whilch
should not be allowed to delay the proclamation in the Covenant of the
principle of its universality. |
‘ He pointed out that Artiecle 76 of the’Charter,,which the
representative of Austrslia had cited to support his objections,
set up, ag the basic objectives of ‘the trusteeship eystem, the political,
gconomic aﬁd social advencement of the lnhabitants, their progressive
development toward self -government or\independence, and the regpect
for humen rights and for fundemental freedoms for all. It would,
therefore, be difficult to imterpret that article as limiting in
any way the sxtenzion of‘thOSe rights and fresdoms to the'peoples of the
pald territories,

To asgume, as the‘réprésentative of France did, that they might
refuse ta bemefit from those rights 1f they were consulted, would be
to count only on thelr lgnorance. Once those rights and freedoms
were glven them, indeed, there could be no doubt that the peéples in

gquestion would be quick to appreciate them and use them correctly.

/My, STEYAERT
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Mr, STEYAERT (Belgium) agreed with 'the statements nf the
United Kingdom and French representatives, and .of all those in,favpur.
of adcpting the United_States amendment rather than the USER text.

He stressed that the Powers which were .voluntarily and loyally
obeying the provisiecns of Article T3 (e) nT the Charter, by trans- -
mitting regularly to the Secretary-General the required information
concerning the non—self*govefning terrlitories which they were
administering, did not deserve the coutinusl scorn to which they
were subjected on that aceount,while other States which refrained
from cbeylng that provision thereby avoided all criticism.

The CHATIRMAN asked the Coﬁmission.torvoﬁe on the Chinese
proposal to postpone decislon on article 25, and to tranemit to the
Governments the draft of the arulcle, all preposals and anendments
to 1%, pertaining to it as uell ag the records of the meetings of
the fifth session of the Commission at which the article in question
had been discussed.

The proposal was adopted: by 7 votes to 4, with 2 abstentions,

The meeting rose at 6,30 p.m,





