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DRAFT INTERNATIONAL COVENANT ON HUMAN RIGHTS
Article & (£/800, B/c.h/319, B/CN.4/324) (discussion continued)

Miss BOWIE (United Kingdom) recalled that the Commission had
_agreed at the preceding meeting to vote on the principles contained in
the United Kingdom smenduent and not on the text itsell, the drafting
of which could be peié'feoted when parlt IT of the Covenant was completed.

Mr. SAGUES (Chile) vemarked that absolute and fwll freedom
did not exist and that the purpese of the Covenant was precissly to
put Into practical application the principles set forth in the

Declaration., It was not pogsible to make a complete list of all the

/1imitations
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limitations emanating from the léfislation in force in the farious

countries, and to add to it the list of limitations which might '

be placed subsequently upon human rights, although only in that way

would it be possible to prevent States from adopting laws contrary

to the Covenant. . o _ ‘ C
‘The United Kingdom amendment was not‘designed to reéﬁriot human

rights; ‘it provided for exceptional cases such as of war or public .

emeirgency, in which it was necessary to suspend the application of

the Covenant The Covenant must fix the line to De takeﬁ in circumstances

ﬁhicl however unfortunate they might be, actually did ardise.
Consequently, the delegation of Chile, while not entirely satisfied

with the form of the United Kingdom amendment, would accept the

trinciples which 1t embodied. | |

Mr, SIMSARTAN (United States of Americe) reuinded the meeting
that the United States delegation had withdrawn its proposel for a
general restrictive clause in view of the fact that the Commission had ’

declded to include limiting conditions in each article where 1t |
considered them necessary. The Uhited States delegation thought it us;
to dralft an article 4 which would authorize derogations from the

the words "national security" and "public security", which figured
In several artidlaa of part II, made adequate allowance for cases of -

. J
way or public emergency; moreover, those words had the advantage of f

;-
¥
provisions of the Covenant in case of war or public emsrgency, since g
‘c

i

appearing only in articles in which limitatlons of human rights in A

such cases had been consldered indlspensable,
The United States delegation therefore hoped that the Commisslon
would reject paragraph 1 of the United Kingdom amendment, ag well
as paragraph 1 ol the text drawm up by the Drafting Committee, that
article 4 would thus be omitted, and that only the limitations
provided "fior -1& the wvoeridous: arfiecles would
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be retained, If , however, the Commid 8slon adopted par&igraph 1 of
the United Kingd.om‘amendment the United States d.elegation would _
prefer to see the French amendment o parayaph 2 of the United Kingdom
‘amendmen'b adopted also.,
. :
Mr, HOOD (Australia) would vote for the principle expresaed
‘in the United Kingdom emendment, on the understanding that the Commission
would ad.opt only the principle of that amendment and not & definite text.
Unlike the representa'bive of the United States, Mr. Hood did not
believe that the words "national seour_ity appearing in a nuwnher
of articles of part II were sni‘fioien't to meet all the contingencies
arlsing out of a war or a s'eri‘ous emergency.  The Commission ghould
e practical and reasonable enough to see that the Covenant must
' provide for the posaibili‘by of a war, . |
" Mr, GARCIA BAUER (Guatemala) piiéferred that only & provisional
study should be made of article L, as part II of the Covenant had not
| yet been drawn up in ite fineil form, There would be & need i‘or‘ o
articie'u only if the erticles of part IT did not sdequately provide
for oasea of serious emergency. ' - B
The clelegation of Guatemala was therefore inclined to give
provismnal Euppor"b to the text providing for the possibility of é
Wer. During the discussion of article 5, it had opposed. an ameniment
containing & reference ‘o war because 1t had thought that the Covenant
should be en instrument applicable in times of peace. The situation
vag altogether differvent in the case of article 4, which provided for
© the only case in which the Covenant would not be epplied,
‘Mr. Garcla Bauer would prefer to vote on a text ra“oher then on
prinoiples- he feared that the Oommission might subsequently find
1t dii‘ficult to glve concrete form to the principles on which members
would believe that agreement had been re&ched.
Mr, Garcia Bewer agreed with the Chairmen's view that paragraph 2
of the United Kinglom amendment should not be considered before part II
~of the Covensnt had been completed, and that article L would be more in -
its place in part IT of the Covemant. Generally speaking, it was
impossible to declde the correct place of articleé at the present time,
the more so as the Conmisgion had not yet taken a decision as to whether
measures of implementation should be included in the Covenani: or should

appear in a separate instrument,.

/Mz, KOVALENEO
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Mr, KOVALENKO (Ukrainian -Soviet Socialist Bepublio) believed

that the Unlted Kingdom text, far from provid.ing for onl;y 8 temporary
suspension of the Covenant, imposed excessively far—reaching limitations
. upon human rights, Adoption of the text proposed by the United Kinglom
would be tantamount to admitting that, in omse of war, human :righ"bs’ '
could be. suppressed or 'dmstioallfy limited, = Now, the Cormission should
take an entirely differvent stand Wi-bh regerd to the possiblility of a
var and should cond.emn war Instead of authorlzing manifold impingements
on humen rights. If the Canmission did not wish to adobt such an
attitude, it would do better not to inoclude a.ny reference to wer in 'bhe
Covenant on human righta, .

Mr, Kovalenko clalmed, moreover, that the words pu‘blic emergency”
a.ppearing in the United Kinglom text would leave the door open for etill
‘more far-reaching limltatlons than those laid down in a mmber of articles
in the name of "national security". Theré was-also a danger that those
limitetions might be applied to articles containing no restrictive
. clanses, The proposed article would give rise to dif:t‘iculties of
interpretation and wonld undoubtedly lead to abuses. It would be more
pru&ent to reduce to & minimum the possibilities of restricting humen B
dghts, by specifying that such "res'bri'ctions would be authorized ’6n1y |
in cases of public emergency directed agailnst the interests of the : ';‘;
people, as was proposed in the USSR ‘amendment. ! o
. Mr, AQUINO (Phllippines) reminded the meeting that his
d.elegation oonsid.ered 1t useless to envisage the possibility of war .
~ in the Covenant, for if ‘a war wers to break out, ‘conventions on the , i

it

rules of war would teke precedence over all otler international Rt
'instrlméntse However, the Philippine delegation saw a d.:l.aat.':tnc:*l::tcn;/‘”e
+ between "war" and "public. emergency", both of which terms appesred f ’
the Unii';ed. Iﬁngd.omfamendment, ‘The case of public emergency Was S
Bui‘f'ioiently‘provid.ed ‘f_or by the words "national security” appearing f*
in a nwber of ai‘ticles. If a general limitation were added to the f
gpecific limitatlons contained in those articles , the generai‘ cl&use‘j
might be used to justify more far-reaching limitatioxas than 'bhose
~ contemplated in the articles themselves. : ' ’
" M. Aquino also olaimed thet 1t wowld be difficult to draft &
genaxral cl&uae because the derogations to be authorized would vary - ! o
from one State to another in accordance with netlonal legislation. . ‘

. [
Ve
nt
|

|
|
¢
{

/The Philipp! |
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The Philippins delegation would therefore oppose the texts submitted
by the Drafting Committee and the United Kingdom, If, however , the
Commission wished %o draft an article U, Mr. Aquino felt that instead
of authorizing certain derogations from the Covenant, the article should
prchibit any such derogations except in definite specified cases, That
slight change of form would meke a not inconsiderable difference.

Mr, LOUTFI (Egypt) would support the principle contained in
the United Kingdom amendment, because he considered the limitations
contained in the various articles to be insufficient and thought it
important to make definite provision for cases of "war' and "public
emergency '«

Mr, Charles MALIK (Lebanon) felt that the arguments of the
. representatives of the Ukraine and Fhilippines were Justifiled, and sald
he would vote against the United Kinglom smendment.

Ho observed that if the Commission deleted the word "war" from the
proposed text, 1t would be difficult to determine the cases in which
derogations were permissible on the basis of so elastlc & term as
”publié emergency". Consequently, article Ut might give rise to

| interpretations more far-reaching than the United Kingdom delegation
: intended, The French amendment to paragraph 2 of the United Kingdom
text ensured certain gnarentees on thet point, &s it did at least
3 establish a complete list of articles from which no derogation could
be made in any circumstances.
| Mr, Malik agreed with the distinction drevm by the representative
of Chile between a derogation as such and a temporary suspension of
"hligations under the Covenant. .
p} As paragraph 2 would in any case have to he rve-examined after
#art II of the Covenant had been finally drafted, and as paragraph 3
dealt with Implementation, Mr, Malik did not think that any draft
x‘yg:f‘ article 4, however restricted in scope, should be prepared at the
regent time, He would vote agminst the lmmediate inclusion of an
= ¢ticle 4 in the draft Covenant.
Mr, Malik recognized, however, that the Commission mlght find itself
cmipelled to make wider provision for possible derogations from the
ad }venan’o at some future date, especlally after 1t had studled the
comuents of Govermments.

/Mr, PAVLOV

L
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Mr. PAVLOV (Union of Soviet Socialist Republics) belleved that,
by adding to“the limitations alread,y specifiéd in various article, the
United Kingdom text, which soma of the delegations were endeavouring
to present as harmless might actue.lly make it possidle to suspend -
completely many provis:.ons of the Covepant in what'wewe-at best .
inadequately defined circumstances.

He was in favour of limiting the scope of the United Kingdom
proposel by épecifying that derogations should be allowed only when the
interests of the people demended them, He cited several cases whers
civil disturbances had led to the proclametion of martial law and
the suppression of basic rights end freedoms, when the interest of'. .
the people did not demand such striot memsures. He recslled the .
me.ssacres at Durben in Janua.ry 1949, where the authorities, after |
having intentionally stixrred up recial hatred smong variowus elements
of the population had shown unrelentz.ng sternneas in checking the
disturbences. The USSR delegation proposed, therefore, .tc add, after’
the words "in time of war or other public emergency' in the United
Kingdom amendment, the words "directed ageinst the interests of the
people".  The interest of the people wes the critical test..

Mr, CASSIN (France) pointed out that, when the draft genera.‘l"
limitetion clause had been submitted several monthe before, the French
delegation had announced 1ts o_ppomtion to it, fearing the a.rbi'brary
suppression of human rights on the plea of a natlonal emergency.

The Franch delegatlon had, however, come to approve the United ‘
Kingdom amendment for two reesons: first, .paragre.ph 2, forbidding any
derogation from certain righte (to be specifically listed) was a sound
and permanent safeguard; secondly, there was an essential distinction
between the réstriction of certain rights and the suspension of the
Covenant's applic’é‘bi’on. States might well succeed in imposing
extensive restrictions on human rights as a whole, were they to
proceed. to adopt specific limitationa without publlclty. Now, the
real purpose of article ’-l- wag to require States to teke a decision -
in public vhen they were obllged. to restrict such rights.

/Mr. Cassin

e ——— e
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Mr. Casein declared, however, that he could not approve the text
of the United Kingdom amendment as it stood. He thought that the
word "war" should not be included. - ¥or that remson he preferred that
the Commiesion should vote only on the principles expressed in the

amendment,

.The CHATIRMAIV, replying to the remarks of the United Kingdom
and Philippine rep_resentafives , agreed that principles could hardly be
voted upon unless they were formulated in words, He pointed out that,
if the Commis-sion* adopted a pro‘visio‘nal. text, it would remain free to
lmprove 1t during its next ‘s‘ucceedin‘gSessibn. The members of the -
Commiseion could,\ thexe fore, :p.x'oceecl to vote imnediately on (1) the
princ;ple of c_lerogatio‘ns froni provigions of the Covemant "in time of .
wx'; (2) the principle of de:ogf;tions ih the event of “other public
emei-genoy"; (3) the USSR‘ amendment ; and (4) parsgraphs 2 -and 3 of the
United Kingdom amendment, sghould occasion arise.

Mrs. ROOSEVELT (United States of Americe) indicated that
only paragraph 1 of the United Kingdom amendment called for a decilsionm,
since paragraph 2 could not be given final form until part II of the
Covana_nt had beex completed, Whi_.le paragraph 3 referred to implementation,

Mr, MAT.IK (Lebanon) declered that the meaning of the words
"public emergency" was very hazy, whereas the word "war" had the

advartage of having an exact meaning in international law,

 Mr. PAVLOV (Union of Soviet Socialist Republics), in reply
to the repi'asen'tative of Lebanon, pointed out that the USSR amendment
‘defined the expreésiyon "public emergency" quite adequately.

Mr. MORA (Uruguay) wished to draw the Commlssion's attention -
to the faét that pdragraph 1 of the United Kingdom text differed
gubgtantially from the text of the Drafting Committee. Whers
the former text spoke of 'obligatlons under part II of the Covenant",
the latter referred to "measures derogating from its ohligatlons under

article 2" of the Covenant.

/Be feared,
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He feared, ‘f‘u‘rthermore,- that the inclusion of the expression "in
time of war" might cauge s»onia‘d,i_ffioul’oy, 8o the Charter dld not permit
States to resort to war o .settle their disputes, Porhaps the -
ex;preseidn "in case of aggression” would be more suitable.

The word "derogation", finally, 4id not seem apt, It wes not a
matfoer of derogating from the principles of the ‘Covenant, but of
"guspending” their application in gome cases,

The CEAIRMAN declared that the observations of the representative
of Uruguay were worthy of the Commission's attentlion when it returned
to the examination of the a.rtic_le\in‘ guestion.

! "  Mise BOWIE (United. ngdom) could not agree with the suggestion
Juet made by the Umted States representative, . She realized that
paragraph 2 could not »t be given final roxm, but believed that it was
none the less essential to vote: op it lmmediately. The fact that
provigion might be made under certain conditions to suspend human rights
listed in part II of the Covenaﬁt made it all the more necessary 10
gpecify that among those rights were some whiech were never to be
sugpended, | ‘

Mrs MEHTA (India) felt that the Commission could vote, not

on ‘the exacb wording of a text, but rather on the three following
| principlesy (1) Whether in & public emergency & State would be
entitled to take measures derogating from its obligations under part IT
of the Covenav{t - {(2) vhether that provision would apply to the whole of
part II of the Covenant. or whether exceptions would be allowsd~ agnd
(3) whether a State availing iteelf of the right of derogation muat &0
inform the Secretary-Gener&l. | |
) If, on the other hand, the Commigsion decided to vote on & bext,
such as that of the United Kingdom, the Indian delegation propoged that
-the vote shouid be of & provlgional rature and that the Commission
should examine the article afresh, after 1t had finished drawing up
part IT of the Covenant

 The Indian pro;posal that the Commission should vote on princlples
only and nob on any precise text wag rejected by ¢ votes to b, with 6

abstentions.

/Roferring
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Referring to the United Kingdom text (T /CN.LL /319) Mr. SAGUES
(Chile) noted that the expression "other public emergency' lacked
precj31on and, thought it might be better to say "other similar emergency".

The CHAIEMAN saild he would take a vote on the second Indian
propoéal that the Commission should take a provisional decision on the
Ulnited Kingdom text and reconsider the question when it had finished
dealing with the second part of the Covenant.

Mr. PAVLOV (Unton of Soviet Socialist Republics) believed
that to teke even a provisionel deocision on paragraphs 2 and 3 of the
United Kingdom text would be outeide the Commission's competence.
He proposged, therefore, that the Ccmhjésiag should defer the consideration
of the twe paragrephs and vote immedistely on parsgraph l.

Mr. GARCIA BAUER (Guetemala) thought, on the contrery, that
the Commigslon should teke a provielonal vote on the United Kingdom
text and inform Governments accordingly.

The CHAIRMAN observed that the Commission had not teken a
single final dscision regerding the draft Covenent during the ocurrent
gession. It was, however, at liberty to decide that the vote on

article 4 should be still more provisional in character.

Mrs. MEETA (Tndia) suggested that the Commission should adopt
the text of article 4 in the seme waey as it had adopted article 2, in
other words, "provisionelly, pending the completion of its work on
part 1T of the Covenant'.

Mr. Charles MALIX (Lebanon) reférred to the Indlan proposal
regarding article 4 and pointed out that the situation was srmewhat
differsnt, Indeed, whereas the whole of the Commission had agreed on
the inssrtion of article 2 in the Covenent, some membere were opposed
to including arvticle L.

/Mx. PAVLOV
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Mr. PAVLOV (Union of Soviet Socialist Republica) did not
sgree with the procedure suggested by the Indien representative and
submitted that the motion to adjourn consideration of persgraphs 2 end 3
of the United Kingdom text whould be put to the vote first.-

- My, CASSIN (Francej emphasized that the three peragraphe of
the United Kingdom text could hot be sepereted ma they formed a
coherent whole. In.his opinion, the procedure of the provisiqnal‘
vote did not raise ény insuperable difficulty; & blank space could
be left after the word "srticles" in paragraphyé, on the understanding’
that the sentence would be completed at a later date,
The Indiam proposal fha' ‘“e Lommiselon ghould take a provisional

s fan

declsion on the txui sicle b vendlas 4o nosnletion of 1ts work on

ow
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part II of the Covenant wes adopted by 8 votes o b, with 4 ebstentlons. . .

‘The CHAIRMAN aaid‘that‘he would teke a vote on the USSR
amendrent to the United Kingdom text (E/CN.4/319) and then on the
United Kingdom text iteelf. '

Mr. Cherles MALIK (Lebenon ), supported by Mrs. ROOSEVELT
(United States of America), remarked thet the English translation
of the USSR amendment was not quite satisfactory.
' The Commission decided to subatitute the word "threatening
for the expression 'dlrected against“ in the Engliah text of the
USSR eamendment. ‘

Mr. Charles MALIK (Lébanon) still felt that the tranalation

did not convey the USSR representative’s ides with aufficiant'clarity; o

“To avold any ebuse, the article should make it cleer that 1% referred
to emergancies threatenlng fundamsntal rights.

M, PAVLOV
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Mr., PAVI.OV (Union of Soviet Sociallst Republics) observed
that the use of the word "emergency" and of the expression "danger
public” émphaaized the exceptional character of the situation
envisaged; The USSR amendment introduced yet another notiom,
namely, that of a threat to the interests of the people.

My, CASSIN (Frence), supported by Miss BOWIE (United
Kingiom), remarked that the word “nation" in the French version
of the USSR amendment did not coxivey exactly the same meaning
as the English expreseion "peopls". While he would vote for
the smendment if it related to the interests of the nation as
a whole, he would vote against if 1t concerned the interests of
) p‘ai‘ticula.r group within the nation.

Me, PAVLOV (Union of Soviet Socialist Republics) said

that certain .Sta'oes were compossd of several nationalitles, #o

~that it might be advisabls %o use, it a9 French text, the word
"peuple" ingtead of the word "pakicn”

The Comminsiocg, cleciﬁlg.jﬁwggmf_ﬂg}gg_@__tgte the word "pauplei"
for the word "nation’ irn the Irench version of the USSR
smendment. |

The USSR propceal to edd the words "threatening the
interests of the prople! efter the wurds 'piblic emergency "

in the first paragraph of the Umited Hinedor text was_adopted

provisionally by 5 voheg %o 3, wiva O mustentions.

At the requesgt of the Chinewe reprajeniative, the Commission

decided to take & sevapats vola om various mexrts of the firet

paragraph of the United Kingdom text.

The words_"in %ime of war or" in the first pavagraph of the

United Kingdom text were adopted provisionally by 6 votes to 5,
with 5 abstentions.

The whole of the flrst parsgraph in the United Kinedom draft,
as_modified by the USSR eamendment, wes provisionally adopted by
the Commission by 8 votes to 3, with 5 abstentions.

/Miss BOWIE
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Miss BOWIE (United Kingdem) 'said that she would accept the
French amendmeﬁt to the effeqt thet: the numbers of the articles in
paragraph R of ths Unlted Kingdom draft ghould be Jeft blank.
Paragraph of the United Kingdom draft es apsnded /;?gvisionallv

adopted by 9 votes to none, with 6 &bstentigns.

At the suggeetion of the Lebanase reprosentative, and in order to
"facwlltate the Future work of the Commission, it was decided to include
in & note the proposals subnitted respectively by the United Kingdom
(draft in docusent T E/CN,4/319, amended by the inclusion of the Words

ewnept in respect of death resulting fram lavful acts of war' after
the words “Article 5") and by Irance (m/on, b/324) concerning the articles

of the Oovenant to be mentioned in article 4, paragraph 2,
Paragraph 3 of the United Kingdom draft was provisionally adopted
by 11 votes to 2, with 3 ebstentiona. '
The text of article 4 as & whdle, and as molified by the amendments
indicated above, was provisionally adopted on the understanding that

1t would have two footnotes, one calling attention to the provisional

nature of the decision taken by the Commission, the other giving the
texts of the French and United Kingdom proposals relating to paragreph 2,
Mrs, Roosevelt (United States of America) resumed the Chair.

Mr. Charles MALIK (Lebanon) wished to explain his vote. He
had votecl agalngt the first paragraph for the reasons which he had -
alfeadv given; however, following the adoption of that paragraph by the
Commission he had naturally favoured the 1nclusion of peragraph 2, which
Partly corrected paragraph 1; similarly, he had been obliged t@fvote‘
for paragraph 3, which(tended to prevent éome of the‘abuses which -
paragréph 1 might cause; finally, he had voted in favour of the United
Kingdom text as & whole in order not to run counter to the wishes of

the ma*ority of the Commission‘ At the same time, the recent vote has
been entirely provialonal and he very much hoped thet when the Commission
reconsidered it, it would decide to omit erticle 4 complstely.

Mr. AQUINO (Philippines) thought that the Commission had
mede & mistake, which might, indeed, be repaired, but nevertheless
Wwas vVery regrettable, by voting as it had done,

/ Mr, CHANG
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‘Mr, CHANG (China) said that he had alvays opposed the inclusion

of such an article in the draft Covenant, and expressed the hope that

ths Commission would ultimately decide, after careful consideration,

fto omit the article in its entirety.: Should the Commission declde to

maintain article 4, however, its position should be'Changed; it might

perhaps be inserted after{articlé 22, which concluded with a limitative

provision.

MP. ENTEZAM (Iren) hed abstained from voting because the
decision of his delegation would depend entireiy oﬁ the content of
part II of the Covenant. The fact that he had not voted against the
article was dictated By his desire pot to prevenf reconsideration of
the question. He, like the representetive of China, thought that the
position of article 4 should be changed, as the esrly pert of the
Covenant was an unfortunate place for such an article,

My, PAVLOV (Union of Soviet Socialist Republics) had Voted

against paragraph 3 for various reasons of principle. |

~ In the first place, he considered it to be premature to take a
decision on that paragraph. He had already advanced a certaln number o
of arguments in support of that view. He also pointed out that_paragraph 3
menticned only part II of the vaenant, which appeared to show that it
did not apply to part I, though that part contained very important o
articles, such as article 2, .It was obvious that that question,
which might lead to subsequent controversy, should have been settled
by a prior decision. TFinally, he considered that paragreph 3 should
not have been divorced from the question of the implementation of the
COVenant with which 1t was closely linked, The Commission's d601810n
wag, of course, only provisional, but the system of prOV1sional VOting
hardly gseemed to be entirely satisfactory; it would have been much
better to have postponed consideration of the article. |

In the second place,ths procedure laid down in paragraph 3 was

not Justified by anything in the Cherter; the USSR, which wished to
adhere both to the letter and to the spirit of the Cherter, had
therefore been forced to vote against that paragraph. '

/Article 23
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Article 23 (E/CN,4/296)

The CHATRMAN said the members of the Commission hed to
consider the Drafting Committee's text (E/800), the amendment sub-
mitted by the United States of America (E/CN,4/170) and an emendment
submitted by the French delegatlion.

Speaking as the representative of the United States, she stressed
the point that the amendment proposed by her delegation was intended
" to make the International Covenant on Humen Rights open for accession
to any State which wished to subscribe to the obligations contained
therein. Moreover, that emendment sbtipulated thet the Covenant would
come into force when not less than fifteen States had acceded to it,
8o that, as soon &s it came into force, the Covenant would have a

very wide aspplication.

Mr. PAVLOV (Union of Soviet Socislist Republice) wondered
whether, under the provisions of the United States emendment, any -
State, including even Franco Spain, might accede to the Covenant.

Following & proposal by Mr, SOERENSEN (Demmerk), it was
agreed that the Secretariat should be requested to submit to the
Commission, at its next meeting, all the relevant informetion
‘concerning the eignature and ratification of international instiﬂuments.

The meeting rose at 5,30 p.m.






