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CONSIDERATION OF THE DRAFT INTERNATTONAL COVENANT ON HUMAN RIGHTS:
ARTICLE L4 (B/800, E/CN.4/319, E/CN,.h/324, E/CN.k/325)

The CHAIRMAN opened the discussion on article 4 of the draft
international covenant and the amendments submitted %o it by the
United States of America, the United Kingdom, France, and the
Union of Soviet Socialist Republics (E/CN,4/319, B/CN.4/32k, B/CN.4/325),

/Mr, SIMSARIAN
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My, STMSARIAN (United States of Amerilca) stated that his
delegation had originally proposed for article L a text imposing
general limitations on the rights contained in the Covenart -
(E/CN.L/170, E/CN.4/170/Add 1), The Commission had at that
time declded to postpone congideratlion of article L until part IT
of the draft Covenant had been completed, As a result of the
discuseion on part IT, general limitations hed been embodied in
nearly all 1ts articles, = The United States d.elegatibn therefore
considered its original proposal (E/CN, 1&/ 170) no longer necessary,
and withdrew it,

Limitatlions 1o article 9, paragraph 5, and article 11,
raragraph 2, had been propoged as an amendment to article 4
in document E/CN,.4/325, since the Commisslon had decided to
postpone olonsideration of limitations to the rights éontainect
in those articles until it dealt with article ke Onm reconaideration,
however, hise delegation had decided to withdraw that part of ite
- amendment, since it thought 1t preferable to consider those ‘
limitations a‘o the ,fo'llowing gesslon when the articles in dussition
were agaln taken up. .Morégver, in view of the adoption of |
article 22, his delegation no ionger consldered it necessary
to state that other rights in the Covenant should be subject
to no limitations, and it therefore withdrew the whole United States
amendment in document E/CN.4/325,

In the Covenant the limitations to each right had been
oarefully elaborated in relation to the substantive issues
involved and if 1t was thought necessary to alter those
limitations he Felt that they should be reviewed in connexion
with each article at the following session. ‘

He d1d not feel that a public emergency should be allowed
to derogate from the rights and freedoms comtained in the |
Covenant; he therefore hoped *bha‘b the United Kingdom would
withdraw 1ts amendment (B/cw, u/319 and agree that article 4
ghould be deleted from the Covenant.

/Mr. MALIK



‘ Mr, MALIK (Lebanon) expresssd satisfactlion that the

. Uhited Stat_e.s delepation had altered its previous position and no
longsr insisted on the incorpcoration of an articilé of 'ganeral limitations
but Would co=pperate with other repraserxt;ativés in‘ea‘flaborating a text

defining the limitaticug permissible in eack ar'tj.oj_efn

My, CASSIN (Fremce) said that his delegation withdrew the
amendment combained in document E/CN.4/187 in vicw of the adoption of
article 22, «

The French amerdment to the United Kinglom amendment (E/CN,4/32L)
had been submitted to Till in gaps in the originel texd with the mumbers
of artlicles in respect of which no derogation should be permitted from
the r'ights they embodied, &nd to mark the fact that only certain rights
could be abrogated at a time of matlional emergency.

Referring to the third pareasraph of the United Kingiom amendment
(B/CN,L4/319), he felt that Goverrments should be required to inform the
United Nations of any major derogation from the Covenant, although
'-mir.lor ad Justments might be disregarded,

, The French amendment wes dependent on the United Kingddm amendment
and would fall if the latter were withirewn; he thought , however, that
the Commission shovld comnsider the United Kingdom emendment in order to
establish the position of the Covenant im the event of a war or other

national crisis,

Miss BOWIE (United Kingdom) welcomed the reversal of the
United States pogition; her delegation had always felt that the
articles must .ocmtain specific provisions and that limitations should
be placed against the provisions to which they referred. The
United Kihgd.om had. asked for that reasgon that its views and proposals
- on the matter should be included in the Commission's report to the Council,
and she expressed the hope that in a subsequent congideration of the
draft Covenant all vague limitations and provisions would be removed.
~ Herdelegation maintained, however, its proposal contained in
document E/CN,4/319, because it felt that it was necessary to envisage
possibls conditions of emergencyin which States would be compelléd. to
lmpose limitations upon certain human rights., Articles 9 and 13, for
iﬁstance , contained provisions which a country in a state of war might
find impossible to apply., Paragraph 1 of the United Kingdom proposal

thus laid down the important principle that in certain clrcumstances a

/State could
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.S'tate ‘could tale fneas‘ures, derogating from its obligations wnder part II
of the Covenant to the extent strictly limited by the exlgencies of the
aituation. o

On the other hand, she agreed with the representativs of TFrance
that there were a number of rights which must rewain unimpaired in any
circumstances. Paragraph 2 of her proposal sgtated accordingiy that
there should be no derogation from Articles 5, 6, 7, 8 (1) or 1% under
that provision., She sﬁggeSted , in that connexion, that the words
Mexcept in respect of deaths fesul‘bing, from lawful acts of war" should
be added after article 5 in the second paragraph of he‘r proposal.,
While reference to war might ssem inappropriate in a document dealing
with human rights, the facts must be faced, and hsr delegation Wished
to incorporate that phrase, which had been used in the Hague Convention,
in its proposal. . |

While the French list of articles from which there should be no
derogation differed somewhat from the one presented by her delegation,
it would be for the Commisgsion to determine which of the articles
mentioned should be listed. '

Finally, her proposal set forth the principle that any State
availing itself of the right of derogatilon mﬁst inform the
Secretary-General of the United Natlons of the measures it was

enacting and the reasons therefor.

- The CHAIRMAN noted three ideas in the proposal: (1) certain
rlghts could be derogated from in certain mrcumstances, (2) while '
derogation from those rights was permigsible in public emergencies, an
exception should be made in respect of certain rights which must alwayst.
remain wnimpaired; (3) vhenever there was & derogation fro:m any rights,
the Secretary-General must be informed thereof. |

The first and third ideas seemed of a more general nature, wheraas o
the second idea involved enumeration of the articles from which there |
should be no derogation. Tn view of the fact that the numerical order -
of the articles of the Covenant had not yét been determined and that '
more articles might lafer be included in the light of comments W}'_lich
would be recelved.from Govermments, he suggested 'l:hatithe Commission;
should postpone eny decision in respect of paragraph 2 of the
United Kingdom proposal until it had -becone clear vhat provislons

Dart II of the draft Covenant would contain,

Ty
rd
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, Mr. PAVLOV (Union of Soviet Socialist Republlcs) stated, with
reference to the introductory phrase of his amendment (document E/CN.k/31E >
page 4), that the Commission must decide what purpose the draft Covenant
should serve. MWhat was the wltimate aim of the Commission on Human
Rights? " Wag it peace; or var, or both? The Commisgion must puard
against giving the impression that it was obsessed by the idea of the ;
poasibility of war and that its entire work was CGntréd round that notiocrx -
The draft Covenant was a document which attained full meaning only
in time of peace, and there was no need to envisage future emergencies
at that early drafting stage. Indeed, the articles of the Covenant
- would seem sheer mockery to the peoples Qf the world if the United Kinpdoziz
suggestion concerning "lawful acts of war'" were adopted. .
The Commisgion should not become a champion of limiltations of human
rights., While it was easy to limit human rights, it was difficult to
do so without destroying them. - He was therefore in favour of thev
least possible limitatién. _
The second part of his amendment suggested that if a special
general article providing for restrictions of, and derogations from,
the principle of the protectianlof human rights under certain cbnditions
was adopted, the words "directed against the interests of the people"
should be inserted after the words "in time of war or other public
emergency" . That was a most important linitation clause designed’to
Llimit derdgatibns from humen rights to cases where the interests of the
ipeople were at stake.  'Thus it ﬁould'be nmade clear that that was the
exclusive purpose of the limitation, which must only be put into
effect as a measure of defence against aggression and other acts of
war directed against the interests of the people.
With regard to the second paragraph of the United Kingdom proposal,
he agreed with the United Kingdom delegation that even in the case of
- war or other public emergencies 1t must be made clear to what specific
rights the limitations coﬁld or could not apply. For that, however,
it would be necessary to go‘over each article of the substantive part of
the draft Covenant, which was still‘incomplete. He therefore proposed
that the Commission should postpone consideration of article 4 until
it had completed the discussion of part IT of the draft Covenant and .
of any additional articles which might be proposed in that regard.

‘ Any decision on the article at that juncture would be premature.

/In reply
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In reply to a statement by the CHAIRMAN, Mr. SIMSARIAN
(United States of America) stated that he had fcrmally proposged ‘the
deletion of article L,

Miss BOWIE (United Kingdom) maintained her position that it
wag of vltal lmportance to discusge the two principles the United Kingdom
delegation had advanced: (a) that derogation should be permlitted only in
cage of. emergency, and (b) that, even in such cases, the safeguarding of
certain rights envmerated in the Covenant rmst still be gueranteed. The
list of thoge rights need not necessarily be complled at that moment. |
It might be postponed until the articles which had not yet been discussed
had either besn incorporated into or omitted from the Covenant. |

She regretted thatl the USSR repressntative reparded the fights

incorporated thus far as merely the trimmings and not the essentials,
It was her belief that the human rights already approved by the Commisgion
for inclusion in the Qovenént constituted the essentials, and that the

additlonal articles merely supplemented then.

Mr. MALTIK (Lebanon) stated that there were two ideas before the
Commission. - One was to delete article L4 entirely, eliminating any
ganction .of limitation of humen rights: he understood that the
USSR delegation favoured that suggestion. The other ldea was to
postpone consideration of articlé 4, No ones had suggested that, but
it seemed o him that the USSR delegation ooﬁsidered that the immediate
ooufse to he followed. As the United States delegatlon also favoured‘
the ellminatlon of any general limitation clausa, 1t might be better

from a procedural point of view to vote flrst on the notion to delete

article k4.

Mr. LOUTFI (Tgypt) stated that his dslegation supported the
United Kingdom representative. It was his"understahding that the
United Klngdom delegation wanted the Commlssion to discuss paragraph 1
and postpone consideration of paragraph 2. He considered, however,
that paragraph 3‘also should be postponed, gince 1t concexned measures

of implsmentatior..

- Miss BOWIE (United'Kingdom) stated that paragraphs 1 and 2 of
the United Kinpdom proposal must stand tonether It was certalnly |
necessary to determine which articles must not be subject to derogation
under any circumstances. AS Tor paragraph 7, that wight elther be |

discussed with the. others or be »ostponed. .
| /Mr. CASSIN



Mr, CASSIN (France) agreed that a specific list of articles
not subject to limitation must appear under paragraph 2. His delegation
was of the opinion that article 4 should nelther be deleted nor limited
 ‘to time of war. There were capes when States could be in extraordinary
peril or in a gtate of crisls, not In time of war, when such derogations
were essential, In the opinion of the French delegation, there were
three principles to be recognized: (1) that limitations on human rights
. were permissible in time of war or other emergency; (2) that certain

. rights were not subject to limitation under any conditions; (3) that

" derogetion from the Covenant must be subject to a specified procedure and
i' that such derogation, undertaken under exceptional‘circumstances, must

accordingly be given exceptional publicity.

Mre. MEHTA (India) stated that her delegation accepted the
principles in article 4, Since 1t had been suggested that consideration
of the details could be pogtponed, there was no need to postpone a vote on
" the whole. ‘

She agreed that the Commission must gpeclfy the conditions under which
derogation from the Covenant could take place. If the Commission did not
~wish to recongnize the possibility of war, then there should be a refsrence
to national or other public emergency. Her delegation agreed that certain
’rights wore inviolable under all circumstances, and that the Secretary-
General of the United Nations had to be informed whenever derogation took

~place under the provisions of article 4,

The CHAIRMAN, speaking as the representative of China, expreséed
the view that if there were to be an article containing the ideas stated in
thé proposed article 4, it should not appear in part I. Those ideas were
linked by their nature to the terms of article 22, ag adopted. The es-
sential character of thé propoged article, dealing as it did with limita-
-.tions, bore & marked resemblance to the subject matter of article 22; it

should therefore be placed before or after that article.

The Commission would remember the discussions that had preceded the
adoption of the Universal Declaration of Human Rights. The text of the
Drafting Committee which was before the Commission was of an earlier
date than the Universal Declaration of Human Rights. When, in drafting

the latter, the Commission had dealt with the matter of limitations,

/it had
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it had agz*eaac’l"[:o“ place them after the enumeration of rights. If the
limitation clause in the Covenant were ‘olmced in part I, he would be
'ccmpélled to vote against the ar‘clcle

Heo was opposed fo mﬁntioning wver as a condition permitting derogation.
from the Covenamt. It was not that he was unrealistic so far as the
possibllizy of future wars was co’ncerned, but to mention var‘ as a
condition permitting deroga'tion‘df certain human rights would involve
recognition of the concept of rules of war, which he deemed guestionable,
at the very least. ‘

With regard to the enumeration of articles the lLimitation of which
might be‘ permitted under certain conditions, Mr. Chaeng believed that
that should be considered later, since the articles subjJect to considera-
tion in that respect might yet be addsd to or subiracted from.

Mr. PAVIOV (Union of Soviet Socialist Republios) proposed the
pogtponement of the debate on article 4 untilya rt IT of the Covenant
was completed., Hs added, in reference to the earlier suggestion of the
Lebanese representative, that it was not in order to vote filrst on the
proposal to delete article L, since that would eliminate any poesibility
of amending it. He moved that a vote gshould be taken on the proposal to
postpone consideration of artiéle b untilpart II had been completed.
There was no reagon to hurry the ma'tter‘. Only those who envisaged the
sarly possibility of war desired to hasten consideration. The USSR

delegation saw no such possibility, and hence no need for hurry.

Mr. MALIK (Lebano.n) explained that he had not submitted a ‘
proposzal. Ie had simply noted that the United States delega‘cion had fel’c
that article & might woll b& withdrawn., He thought a vote ghould be taken
‘on the USSR motlon to pos tpone oons1deration of article I, \

. MJ.SS BOWIE (Unlted Klnndom) was opposed to postponemen‘c on the
frround that article bf contained ma’cterp of principle unrelated to Part II.
She protes’ced:abainst the suggesuon‘tha‘c she favoured war. It was
because she hated and loathed wer that ‘she desired safeguards for human

rights in the event of its occurrence,

‘ Mr. SAGUES (Chile) opposed p‘os’c‘po‘nemént on.the ground that the

\ ideas befors the Commission must be considéréd in the proper framework.
He favoured the withdrawal of the amendments to the gemeral limitations

clause, but for reasons other than those which had been stated, It had

- been said that the limitations had been referred to in each article in

‘ | | / Tort 1T,
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. part II, end that & special article was not therefore necessary. That
‘yas not sgo, The3limitations referred to in thomse articles had been given
oﬁly‘as examples, and not as a cdmplete list, The Chilean delegation did
: ‘nét,believe that there was any such thing as absolute freedom or absolute
rights. Freedom must be subject to certain limitations.
He could not therefore accept the USSR proposal to postpone

consilderation of article U4,

( Mr. KOVALENKO (Ukrainian Soviet Socialist Republic) favoured
f:;postponament on the ground that it would be necessary in any case to
i  feturn later to consideration of the matter as additiomal rights were
ﬁ ‘added to part IT. Article 4 was closely related to part II. It might

~ have to be placed in that part or later in the Covenant. As for the

. question of priofity, the statement of general rights was certainly more
important than the listing of exceptions in time of war. He wondered
~ whether the case was mot that countries now limiting human freedoms, on
grounds of political or other comsiderations, desired to find.justification
For their actlons in a hurried passage of a list of exceptions to the

» obligatory observance of human rights.

The CHAIRMAN put the proposal to postpone congideration of
‘article 4 until part IT of the Covenant was completed to the vote.

‘ The propogal was rejected by 7 votes to 2, with 6 abstentions,

‘The reeting rose at 1 p.m.





