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DRAFT INTERNATIONAL COVENANT ON HUMAN RIGHTS (E/800, E/CN.4/22k,
E/CN.k/258, B/CNW.4/265, E/oN.4/318, E/CN.4/319, E/CN,4/322)(discussion
continued)

Article 2

The CHAIRMAN requested the Commission to consider agticle 2
and the amendments to that article proposed by Demmark, France, the
United States of Amerilca, the Philippines and Egypt.

Mr. SOERENSEN (Demmark) explained that his amendment (E/CN,4/258)

was intended to establish a procedure enabling States whose
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 domestic lew was not in conformi ty , R cor'tatn poin’ss » with the
obligations provided For in the draft Covenan’c tb accept the draft as &
whole straight avay, while maintaining for a cortain fime their national
‘igws.vhich might be founded on wellwestablished tradition, and the amend-
ment of which might take & long time. Demmark proposed that such States
should be authorlzed, at the time of their amccession to the Covenant, to
reserve the right to mainta:ln theilr e:&.isting laws on the subject for the
-bime being, ‘ o ' '

Tt followed that the other Contraoting Stetes st be 5pe¢ifically
informed of those reservetions and thelr content; that vas provided for
" in the lest part of the amendment, in accordance with which the State in
question vas required to furnish to the Secretory-Genersl full ixif‘orma'bion
concerning ite domestic law, which infamtion wag to be communicated to
the ‘other States Parties to the Covemant. - o o

-lastly, the finsl weasure provided for was designed to orient the
development of that exceptionsl situetlon towsrd unrestricted adherence
‘to-“the Covenant ‘through the obligation to be sssumed ty such & Staté to.
corsider, Vithin & reasonsble time, the possibility of modifying its own
legislation with & view to giving full effect to the provisions of the
Covénant, A State would bo all the more encouraged to carry out that
reform as qulckly as possible because the competent organs of the
United - Nations, for example, the General Assembly and the"'comissiSn" '
‘1tself, ‘could’ request 1t to laep them informed of the progress mede in
that respect. : o '

"It seemed that those measures constituted a procedure both flexirle
‘and ‘effective, which would hél':s ‘States in the lypothetical position envisaged
to accept without delay the ‘main provisions of the Covana.nt and to ‘take B
: their Dlece among those which acceded to i, oo -

It was obvious that such a proposal could be inserted et any other
place in tHe Covenant, , and 1t might even c;onatitute_a separate srticle of
part III of the draft: - that would have ‘to be decided by the Drafting
Committee. The Denish delegatlon hed submitted 1ts ‘proposal as a draft
amendment to article 2, ‘bocangé the text of that a.rticle, in its’ original
“terms, Would place the State in question in the gosition either of being
bound by an obligaticn which it could not ‘.Eulfil for an indofinite pericd
of time; which would be ‘cortrary to the ruls thdt domestic law could not
exempt ‘8 Stéte from carrying out en lmterpational ‘agré'em'e'nt' or of delaying
its aceession to the Goyenént until 1t had reen gble ‘co promulga.te new laws

L T '7 oy
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permitting 1t to give £l é.f‘f‘ed‘ti to all the rights and froedoms set
forth in,paf‘t II 6% that dgcument. It was “r:ar:te.inly vefersble to make
1t possible for such a Stete to accede immedistely %o the Covemtnt by
defining and bringlng tc the knowledge of Its vo~Contracting Sﬁgtas , the
exact extent of its obligaticas. |
Mr. CASSIN (Frence) e*cpl&inai that the French amendmsnt

(B /GN 4/265) wes based on quite a differsnt ides from that which had
Inspired the dolegations of the United States of America, the Phillppilnes
- and Denmark. It provided only for guarentees of enforcement of the

- Covenant within the signatory State,

The original text comsidered such guarantees in the form of 'a romedy™
wh:.c‘x under ;oaragra.nh (c ), must be "eﬁfomea.ble by a Judlelary vhose
independence 18 secured.” . The French delegation proposed that the word
"Judiclary" should be replaced by the word "oourt" which ineluded, in
additlon to .judic;ary courbs , edministrative courts which, in certain
countrles such as Frence, might be called upon to function in that field,

~ He thought, moreover, that the meaning of the word "remedy" which

appeared in paragraphs (b) end {¢) of articls 2 should be definad;
~ Article 8 of the Unlversal Declaration c‘:f‘Huma-n_R‘ights, adopted sube
gequently to the drewing up of the draft of article 2 of the Covensnt,
contained & formulae which was preferebles it read "everyone has the

right to en effective remedy by the compstent nationel tribunsls". - That
remedy might, in fact, be something other than. a monetary award: it
might be either & cessation of the umeasurs :ps:ot@sted age.inst such as
1llegal errest, for example, by apnlmation of the rule of habeas corpus,
or elae the repeal of the measure, prono1,_nced by a Judicia:\r‘y court :ln
acoordance with & decision which established the illegality “of the
measure. The text of paregreph (b) should therefore be re-worded so as
to ensure for any individuel whose rights and freedoms might heve. ‘been
viclated, the cessatlon of the 1llegal measure, lts repeal or, 1aclxing
that, an effective remedy .

The Freach delegation, like those of China and the Unlon of Soviet
Socilalist Republics, attached great importance to the guarantee of respect
for human rights 'within sach ccuntry. It felt that such a guerantee
would eppear among the measvres regarding applicatiou, but aince the
latter mst be restricted to enforcement at the international level 1t .
urged that article 2 should be svpplemented so as to ensure to the
individvel all guarantees possible within the fremework of mationael law
and procedure.

/if he had
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_ If he had to choose between the other amendmants, Mr, Cassin would
prefer that of the Philippines which was beuter dr&fted then the
United States amendment As for the Danish amendmant it geened that
1t should be plaoeﬁ among the provisions dealing with the retification
of the Covenant. If 1ts adoption would really make & greater number
of accessions pbssible, by removing e temporary obstacle for certain
States, the procedure 1t recommended showld be studled carefully,

Mrs, MEHEAT(India) veusrlked thét, in eccordence With
paragraph (a) of artlele 2, the signatory State would undertake to
ensure the rights end freefoms set forth in part II for svery individual,
whether he be & citizen or an allen, That'clduSe‘GOuld be approved
only when the list of such rights and freedoms had ‘been definitively
established, If, in faot, sertaln econgemic and sootal’ rights Were
“introduced imto part II, it might appear lmpossible for & State o
pxtend them to allens residing within 1ts territory. The représentative
of Indias therefore proposed that the discussion on that srticle should
be adJourned until the study of part IT of the draft Covenent had Tteen
completed.

The GHAIRMAN Bpeaking as United States representative,
 introduced her amenﬁment (A/oNL/22h ) '

, The new text of article 2 which she proposed would oblige &
'signatory State "to ensure to &ll individusls within its territory the
' rights set forth in this Covenant” and to adopt, 1f it hed not-already
- dome so, legislative or other measures to glve effect to “those rights
;as a matter of domestic law. ‘
"4 In additlion, the United States delegation proposed the 1nclusion

4 in that artiele of the following sentence: "The provisions of this
Covanant shell not themaselves beconse effective as domestic law™, It
wes well known thet, in some States, e ratified treaty beceme the highest‘
lew of the eountry, 1n accordance with its comstitution: such was the
~ case, for example, In the Unlted States of America, Paragusy, Argentine

'and Mexioo. In other States, cn the contrary, a treaty was not euto~
matically incorporated in the naticnal leoislation: 1t wms necessary
‘for the provisions of the treaty t0 be repeated in a-leglslatlve or
other text in order that 1t might become enforcealble within the
country. The United States proposal was designed to place those
two categories of States on the seme footingg " Moreover, it -only

/fepeated the . .
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repeated the opinion eipfédéed by the Drafting Committee, in note (1) at
the bottom of page 12 of the veport of the Comnission (E/800), according
to which'the Covenant is not gelf-operative". | ‘

It wap obvious that such a reservation would in no Way lsssen the

- obligation for &ny State to adopt legislative or other measures, for the

purpose of ensuring 'in ite domestic law respect fog the rights set
forth in the Covenant. .

The’result would merely be that the Unlted States of America, like
other States, would be in & position to adopt provisions of the Covenant,
by enacting the legislative or othér meagures necessary for that purpose,

The United States amendment omitted mention of the Judiciary, police
. end executive authorifies whoge duty 1t wag to supervise the guarantee
of those rights. The,general‘agreement of the State was sufficlent; it
wes not necessary to go into deteil ooncerning the domestic mechinery
by vhich that egreement would:be put into effect, all the more so
becéuse such enumeration might be 1ncdmplete.

Mrs. Roosevelt criticized the Danlsh emendment firstly because it
deleted the second half of paregraph (a) in which was set forth the
obligation to adapt domestic law to,the‘provisions of the Covenant:
thet was an essential guaranteé vwhich was repeated in the last sentence
of the United States amendment. She feared, moreover, that the right
to make reservations at the time of accession might enable States to
stipulate unilateral restrictive conditions which could be extended
finally to all the provisione of the Covenant, In such a way as to
change it entirely, In the practice of international law, reservations
to treaties were valid only if they were accepted by the co-contracting
parties. ‘

She was of the opinion that the obligation to enforce the Covenant
should be stated in more definite terms than those of the Danish text.
The United States amendment had the advantage of saying clearly and
concigely that the Covenant was not self-operative and that the States
were under an obligation to adapt their lawe tou lts provisions.

Mr, INGIES (?hilippines) explained that the pufpose.of his
- ameéndment (E/CN.4/318) was to delete the second sentence of the
Unitéd States amendment which was designed to omit mentlon of the
automatic incorporation of the provisions of the Covenant in the laws
. of certain countries. In the Philippines also, all international
g treaties and conventions, when ratified were incorporated without

further formelities in domestic law, Why was it necessary to demand

/of such States
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of ‘such States that, in the case of the Covenant on Humen Rights, that -
incorporation should be effscted in accordance with a .different procedure ?
Moreover, the introduction of that sentence in article 2 could not change
the constitutional rule of the Fhilippines, which would be applied in
that case as in all others. What did it matter Whether that procedure

- wes different in other States where, in accordance with usage, & special.

. law was necessary to-include the provisions of the Covenant in domestic
law? _ .

The United Btates delegation wished all countries to be placed on
the pame footing in that respect, In short, it evoked the rule bfr
reciprocity in the mstter. It did not seem, however, thet a rdle which
pertained to diplometic or commercial bargaining couid be applied to &
Covenant of that nature. The Philippine Government, as far as it |
was concerned, wes prepared to agree that the Covensnt, when vatified,
would automatically become & law of 1ts ¢ountry. , Lo

The lest sentence of the United States amendment, according o which
a State undertook to adopt the necessary legislation to give effect to
the rights in the Covenant deserved to be retained, as it was concerned
with measures of implementation such as the 1ntroduction of penaltieg
for the violation of certain rights, but that question was quite
different from that of incorporating the Covenant in domestic legis-
lation. It wes for that reason that the Philippine amendment repeated
that sentence with slight modificatione. \

Mr, Ingles shared the opinicn of the French representatiVB ag -

" regarde the Danish amendment, the guestion of reservatlona should be
deslt with at the end of the Covenant, He felt, moreover, that all the
reservations ~-'a number of which hed been mentioned during the dis-
ougsion of the articles <~ should be groupéd tbgéther in the same text,
The Philippine representative ‘said, in conclusion, that, if his.
<.amendment Were. not adopted, he would be in favour of simply returning
~to the orlginal text of. artlcle 2.

Miss BOWIE (United Kingdom) preferred the text of article 2
‘a8 drawn up by the Drafting Committee. The article was a very'importanth‘
+ one and should specify the details regarding the. implementation of & |
. govenant within a country, T :

Paragraph (a) of the origin&l draft vas better then the condensed
text of the United States’ amendment which omitted, for'mo reasom, the,'
stipulation that riehts and freedoms should be ensured to all,

‘whether citizens, nationals, foreigners, or stateless persons, and whibhq

/restricted’
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restricted‘the guarantae of “those rights to individuals actually on
the territory of a State, while the original text extended 1t to all
"individuala within 1ts Jurisdiction,

The rest of that srticle -- paregraphs (b), (c) and (4) -- was
equally essential, as those paragraphs stated the manner in which the
rights and freedoms defined in part II shquld be ensured within a coun-

try; the paragraphs gshould be retained in thelr entirety.

The French representétiVe’s criticism of the word "reparation'
#ppliad‘to the French text alone, since the English word "remedy"
covered all the forms of redress to which he hed referred. Finally,
it was well to state that such rémedy spould be enforceable by an
independenf judioiary and thét police and executive suthoritles should
obey the provmsions of the Covenant

The United Kingdom representative thought therefore, that the
original text of article 2 should be retgined. As regards the Danish
améndmeht, there was no réason to discues 1t at the moment, as it

concerned pert III of the Covenant.

Mr. Charles MALIK (Lebenon) supported the remarks of the

United Kingdom représentative. He amgreed that article 2 wag one

of the baglc articles of the Covenant and that it should be made as
effective as possible, ’

' The United States amendment did not alter the substance of

ﬁaragraph (a), but in no wey improved the form. It was preferable, there-
fore, to retain the Drafting Committee's text which provided a guarantee
of rights to all individusls within the Jurisdiction of a State and
stated explicitly that that guarantee applied to foreigners as Well as

- to nationals, Furthermore, the second sentence of that amendment, which
.‘eliminated the eutomatic incorporation of the Covenant in the dcmestic

law of States, the constitution of which pfovided that every treaty be-
came the law of the land, was useless, to say the least., Where such
incorporation was automatic, why should any obstacles be set to it? In
the footncte to which reference had been made, the Drafting Commi ttee

had contented 1tself with pointing out that, in iﬂs opinion, the Covenant
was not self-opefative,‘but had been careful not to insert that state-
ment in the Covenant itself. It was entireiy a question of the constitut-
lonal law of States; there was no reason why the Covehant should'interfefe
with the application of that law, S

‘ Paragraphs (b), (c) and (d) were indispensable; they could not

be discarded, for they contained real meaéuras for implementing the

/Covenant
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Covenant within the siguatoy States. In hie opinien, there wes nothing
superflucus in those adb-»p&t‘a.g:re.phs ) WhicH expreceed very simple ideas
with the maximum of deteil. It was importent thet the Covenant itself
shoutd indicate how, in what form and by what suthority, thé rights and
freedoms defined in part II should be ensured to the individual, _

Thé four paragraphs of article 2 constituted a coherent whole which
could Aot be dissociated, ‘

Mr. Malil would therefore regret the deletion of paragraphs. (v}, (e)
and (d), which would be the result of the mdoption of the United States
a.mendment, hé noted with satisfactlon that tho Philippine repreaentat‘ive
was ‘prepared to retm‘h to the original text if hias own amexidment,wazfe |
not accepted., ‘

The French amendment was a definite impravement upon the original
text of paragraph (c) and should therefore be sdopted.

‘ The f:lrst part of the Daniah amendnient wes opon. to criticiam, eg - 1t
woild vemove an’ easen‘ci&l element from peragraph (a) ’ namely the. . . .
incorperation of the rights and freedems of the individual in the -
domestic law of the' sigaatnry States, The second part of that emendmetit,
dealing with reaerva'bions » eonta.ined an interesting 1dea which should be
examined at a la,ter date,

M LOU’I'FI (Egypt) preferred ¥he Fhilippine euendment to thet of
the United States, because the former did mot exclude eutomafio‘ incorpora~
tion of the CWenant in damestic law vhere permissible under the

: cons‘bitution, and, whers it was not automtic, provided for such
{ncorporation by means of law or other pracedure. ‘

. The Xgyptian delegation proposed » nav text (E/aN.h/sezJ for

~ paragreph (d4), which gﬁara:;’ce:;d that. a;n{' parsons whose rights or freadoms
had been violated shoulG have "sn effestive remsdy by the, competent - ‘
raticial tribunsls", That text, whizh wprmiucad the wording of article 8
of the Unfversal Déclaraticn of Bumen kighta, broadenod the scope of .-

"reparation suffisa_a__‘" on, m;.oh the I‘rench reprctsentatim hed cqmmeuted,
and uade paragraph (o) supezfluous. ' ~ .

»." Paragraph (d) could easily be delerbed. It made no useful
eontribution, a8 the police and executive autkorities vere: everywhere and.
et all times obliged to apply the lawa and judisial dacisions of thelr
country, : ‘ ‘

Article 2 could thus be raducad to A tivet aub-paragraph containing
the FPhilippine a.mendmen‘b, &8 theie was rothing to be sald egalnst that,
~ &nd a second sub-paregraph coutsining the Egypties emendment,

/the discussion
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The discussion of the Denish ameudment should be postponed until
part II , with which it had & logical connexlon, was exemined, ‘

Me, MORA (Urvguay) wes in favour of the original text of

: article 2, end shared the ‘view of the United Kingdom and Lebenese

representaiives . that paragrephs (b), (c) end (d) should bo reteined,

He suggested that the words "seb forth" in paragreph (a) ghould
be replaced by the word Ngefined" which was used in paragraph (b) and
was more precise, He thought that M. Cassin's comment on the coneept
of "reparaiion’ was of considerabla interest and that 1t should be taken
into account when pdragraph (b) was drafted, He also supported the
French amendment to paragreph (c).

Mr. VILFAN (Yugoslavia) wished to know the meaning of the

- digtinction made between citizens end nationals in paregreph (a) of the

~original texk,

. He thought thet 1t should be pointed ous thet the leglslative and
. other changes provided for at the end of that paregraph had no other
purpose ‘than to increase, if that should be necessary, the number af
rights and freedoms slready laid down under domestic law, and not to
reduce them to those which would be defined in part II of the Covenant,

Mr, SHANN (Australia) was opposed to the deletion of

paragraphs (b), (c) and (d), to which he attached ‘great importance,  But,
‘having made that reservation, he would bs in favour of the adoption for

peragraph (a) of the United States text, the conciseness of which in no
way deserved the criticism made by the United Kingdom and Lebanese

‘representa':ﬁivesg The general expression "all individuals within its o
territory" was satiéfactdry, because 1t lncluded,without giving details »
all categories of regidents, He proposed however that the words '
"within a »easonable time" should be inserted after the word "undez'takes

.in the lash gen senze of the amendment,

Mr, Shamn was ready to accept the French smendment to paragraph (c).
Referring to the Danish amendment, he could neither éubport the
part which related to the deletion of a phrase that he :f‘el't vas necessary,
nor the final part of the amendment regarding reservetions s as that would
crea.te a particularly confused situation,

/The CHAIRMAK
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The CHAmMAl\T » Speaking as United States representative,

stresssd "bl'fle fact that the ﬁenteﬁce of her amendment which rejected the
automatic incorporation of the CTovenant in the lav of certain countries ,‘
had the merit of 'placing all States in an ldentical positicn, by
suppressing the difference which would exist between States where‘tl_iat :
integrati‘én- vas autometic, and those States which had to take special
measures Ffor that purpnse,

My, SOERENSEN (Denmark) replied to the criticisms which had. |
" been made against his smenduent, He certainly did not object to having -
- his proposal examined at the same time as part IIL of the draft Covement,
~ but he wished t» polnt nut that his proposal wes closely linked with ..
 paragraph (a) of article 2, end that It called for the deletion of
the last phrase of that paragraph, In faet, if that part of the
ﬁaragrapﬁ were reteined; ‘tyhe‘ State which ratified the Cevenant befove -
“heving adapted its domestic law to the provisiuns nf the Covenant,,
" could be blépmed by co~slgnatory States for net having immediately glven
effect to all the rights and freedoms defined in the Covenant, . As the
adaptation nf domestic law might; ~n certain points, involve .o rather
prolnnged delsy, efferts ghould be made to avoid an abnormal situation
which might arise, For that reason, the rbligations assumed by the -
State from the time the Covensut was ratified should be defined carei‘ully
by restricting tham to the gusrentes af the rights and freedoms cn which
o reser'-Vratiéns ‘had been wade. . Otherwise certain States, including
Dennark, would not be sble bn ratify the Covenamt, in spite af thelr .
sincere desire tn accede to most of its provisicns. ‘

-The adoption of the Danish amendment, centrary to the Australian
repregentative’s opinicn, would create no confusion, since all the -
~ signatory States would be fully infermed of the existence and scope .
of those reservaticns, On the other hand, there was no need to fear -
- that the right granted to Sta.tes to formulate reservatlons wauld
- encourage them to abuse that righ't:. .

The real purpose nf the Danish emendment was tn allew of the -
grsa‘bes-t pgssible numnber of ratificetions being made from the beginning, . '

Mr, PAVIOV (Unicn of Soviet Socialist Republics) drew the

~ attention of the Commission to the motion for adjournment which had been
- gubmitted by the Indian representative.

/In his cpinion
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In his Opinion, a final drafting could not be made of article 2,
which denlt with the exercise and guarantee of the rights and freedoms
1laid down in part II, as long as the list of those rights_and freedoms
hed not been definitely decided upom. |

- If, in fact, political rights were included in that part: the right
to gérticipate' in the govermment of one's country as an elector and as
an elected person; the right of access to all administrative posts; and
so forth, 1t was evident that such rights should be reserved to citizemns
only, as was customary in all countries. By adopting the present text of
article 2, which provided for the extension of all rights to all residents,
whether citizens'or not of the country which was to guarantee to them the
exercise of those rights, the Commission would preJjudge the exclusion of
certain rights, and that was not admissible.

Having made that criticiem of principle, the USSR representative
criticized the drefting of erticle 2, and in particwler the dlstinction
made betwesn: citizens and nationals of a State which had been pointed out
already by the Yugoslav representative. The nationals were no doubt
inhebitants of Trust Territories and Nom~Self-Goverming Territories, and
that dlstinction existed in practice. But that was a regrettable survival
of & state of affeirs which vas in process of dlseppearing, and, in any
case it should not be introduced in a Covenant which esteblished the
prinqiplé of the equality of all men.

The United States emendment did not include that discrimination, but
its very general terms merited the criticism which had been formulated
previously. | | |

In conclusion, the only reasonable solution would be to adjourn the
debate on article 2 and to take 1t up again only when part IT of the
Covenant’had been completed.

The CHAIRMAN, speaking =s Unlted States representatife, remarked
thet whatever the provisions of the Covenant might be, their application
had to be provided for: that was the purpose of article 2. Manifestly‘"
the intention of the slgnatories would be to have all individuals benefit
from the rights and freedoms lald down in the Covenant. It was quite
evident that if the Covenant added to the list the rights of citizens,
the very definltion of those rights would result in thelr being reserved

to nationals almme. There was therefore nothing to prevent an Immediate
r declsion being taken on the text of article 2.

/Mr. PAVLOV
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Mr, PAVIOV (Union of Soviet Socialist Republics) drew the

Commission's attention to the fac’c tha.t the first paragraph of article 2
provided that the rights proclaimed in the second part of the Covenant
 should be guaranteed by every State to.its citizens and mationals, oe well
as to persoms of forelgn nationality or stateless persons within its
territory, the latter toxm being used in the Unlted States text. In
those cirowns’cances,‘ what would be the situation with regard to pclitical
rights, and particularly, the right to vote and to be elected to offlce?
The USSR representative thought that that point was in contradlction with
the Comstitution of the United States, which did mot recognize the right
of forelgners to vote, or to hold office. The same wad trus in other |
countrieg, There was a direct comnexion hetween article 2 and the
provisions of the second part of the Covenant and therefors a gerious
inconslgtency existed as regairdas tho peint mentlomned.

Mr, KOVALENKO (Ukrainian Soviet Socialist Republic) woe afraid
that if article 2 were adppted at the present time, the possibili“cy ‘of
adding new provisions in the second part of the Covenant might be '
restricted; such provisions might also be inconsistent with that article. ‘
Fur thermore , such a decision would commit the members of the Commission

¥

in advance,

The CHAIRMAN axplained thot if the Commission a.dopted article 2,
1t would only be valid for the draft Coven&nt ag it gtood, and any new
provisions which 11 might subsequently be deemed useful to include in the
second part, would of necessity be exemined and formulated, takihg intc}
account the provisions of article 2 in order to avoid any con‘cradiction.

Mr, Charles MAL]K (Lebanon) said that he would have voted for
the motion of adjournment presented:by Indla if that motion had been put
to the vote at the begimming of the meeting, but since the Commission
had thought it better to continue the discussion, he believed that it
would be preferable to come to a decipion although it ghould specifically
state that such a decleion was not Tinal and was not a formal commitment
‘on anyone; in that way the posaibility of subsequently introducing néw
pravisiong in the Covenant would not be excluded, For his part, he would
~not consider himself in any way bound by such a decision,

s . [r. CASSIN
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‘Mr., CASSIN (TFrance) said that, if the Egyptian amendment
| Wére addpted he would willingly withdraw his amendment to the French
text, and would agree to combine paragraphs (b} and (¢ ) of the cr‘ginal
,'text-of article 2,. He thought that it would De advisable to work out a
- formula which Would allay the fears of certain representatlves and yot
‘would not conteid anythiné vhich might prejudice the remainder of the
Covenent, o
To that 61d it was necessary firgt of all to ascertain what fundemental
a ideas ghould be included in paragraph (a). Mr, Cassin suggested in that
connexlon to use as a basic text the version propared by the Drafting
Committee; to decilde them whether 1t should be stated therein,‘as the
: represanxatlve ‘of the Lnited States proposed, that the Covenant was not
| gelf~operative, and finally to take acoount of the flrsM paxrt cf the
- Danlgh ameéndment, which concernad the reservations some States might
U“foimuiata with regard to modiflications in their donestic law; a second
rf‘paragfaph would mention the executive authorities and a third paragraph
would deal with appeals; The article would thus havg the advantage of

 being comstructed logically.

Mr, ENTEZAM (Iran) thought that ths Indian proposal was very
senslkdle, dbut agfeed with the Lebanese representative that 1t was too
late to decline to make a decimion. Mr. Entesam realized that before
ensuring rights to all categories of individuals, as provided in
article 2, paragraph 2(a), it vas necessary in B0 fer as poseible, to
know what rights were involved, It was obvious that, in the particular

 case of political‘rights, a clear incohsistenoy existed between article 2
- and the.secohd part of the Covenant, It would perhaps be posalble, in
‘fhose circumstances for members of the Commlssion to reach agreement and
g téke‘a‘decision, if 1t vere stated that such declsion vas not final, and
would in no vay prejJudge any new‘provision which might be added to the
. gecond part of the Covenant, In that event, the repressntative of India
~ could withdraw her proposal,

Mes, MEHTA (India) ves prepered to withdraw hor proposal with
the reservation that article 2 should be reconsldered at the proper time,



E/CNL/SR 125
Page 15
Miss BOWIE (United Kingdom) pointed out that the

United States amendment replaced'the whole 4F the original article 2 s
and consequently deleted paragraphs (v), (c) and. (d) which scme
delegations considered very important, Thé: United Kingdom
representative proposed thérefore that the Uhited.‘States amendment
should replace only paragraph (&) of the original article 2, amd
that a separate vote should then be taken on paragravhs (b), (c)
and (d) of thet text.

Mr, PAVLOV (Union of Soviet Sociélist Republice) wondered-
why the Commission had at all costs to reach & decislon on
article 2, when 1t envisaged the possibllity of reconsidering
that article., He thought the.t vas & bad method which would
mean & duplication of work. It wa.s better to establish a good
text once and for all, He recalled, in that comnexion, that
at the meeting on 10 Juue, the Commission had exemined in detail
the question of the stamplng out of fesclsm and nazism, end of the
fight against incitement to hate and hostility. Neither the
French representative nor the Lebanese representative had
lnsisted at that Juncture that a descision ghould be taken, in
splte of the fact that the O'qnmlission hed devoted much time to ,
the guestion, Furthermore, the Commission had deferred consideretion
of articles 17 and 21, which were also closely linked to article 2.
It was no more necessary to vote on the question ﬁhd.er conslderation

than 1t had been previously in the case mentioned,
Furthermore, in recommending that a separate vote.should

be teken on paragraphs (b), (c) and (4), the United Kingdiom
representative was according undue importance to uselsss
details, Mr,. Pavlov thought that, in any event, the article
would not be satisfe.ct_oi-y, and he propossd to adJourn its
conglderation and %o defer any deoision in that respect,

The CHATRMAN requested the Commission to vote on the
USSR proposal to defer any declsion on article 2 of the draft
Covenant on humen rights. ~, - -
The proposal was rejected by T votes to 3L with o> ebgtentionss -

/Mr. ENTEZAM
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My's ENTEZAM (Iran) congidered that it was fully undersbood
that the Comlssion agrwed. that article 2 should. be re~examined in
the event that certain rglg,hts proclaimed in the second part of the .
Covernent could not be,_appiied to all individ.uals without distinction.,

» CASSTIN (France) suggested thet the beginning of the
United States text should e amended as follows: ... undertakes
to ensure to all individuals under 1ts Jurisdiction, in so far cs
'bhey are concerned, the rights and freedomsg set forth ,e0-

Mr., Charles MALIK (Lebenon) acknowledged the value of the
french representative's efforte 'la_t conclliation, but feared that
the wording he haa yroposed might sooner or later lead o some )

| Aiffioulties , for instance, if the Cornimsion were to establish
- Cca_ftain righfs to be applied ‘throug.ho‘ut the world,

Replying to My, SOERENSEN (Dermexk), who had supported the
French represen'bative g suggestion and. had quoted article 12 of the
‘Covenant as an exemple, Mr, Cherles MALIK (Lebanon) sadd that there
- wag a fundamental difference between the limitations which could
- o envisaged in any givén article oi *he operdtive parf of the
‘ ﬁg_pv‘umnﬁ , and those vwhich might be lald wuwe fu = alvivic, such
‘as article 2, dealing with the whole of the Covenant,

Mr, CASSIN (Frence) withd_rew.‘h'ié proposal,

| The CHATRMAN said thet the question might be solved
temporarily by the addition of a notc stating that article 2 had

- been adopted provisionally until the secomd part uf "™ “ovens:i

ko3 heen finally drafted. She called’ for a vole on a proposai

to that effect. |

The _proposal vas_adopted by 14 votes to none,_ wi’oh 1 abstentio /

_The CHAIBMAN then invited the Camilssion to vote separately |
. Twe various parts of the United States amendxqent emphasizing ’ohat_,: ‘
Van ©wsndmorn®™ wontA  tr ol oL pf‘c‘f“"“““' (a) of the

Ly

~orlginal text,

Mr. SOERENSEN (Dermark) said th=* there would be wu el iu
vote on the first pert of his amendment If tuv wwiii--. 3 adupsed the
Unlted Stater proposal. . The second part of his auendment, which
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included certain additions, might be consiﬁered together with
the third part of the Covenant.

Mr. Charles MALTK (Lebanon) pointed out thet the Commission
ghould vote first on the deletion of the second sentence of the
United States amendwent and of the words "as a metter of domestic law"
in the same text., Those changes resulted from the Philippines amendment.,
Ihe Commission decided to delete the second'sentehce of fhe
Unlted States smendment by 9 votes to 1, with k4 ebgtentlons,
The . Commission decided to delete the worde "ag & metter of domestic

law" in the last gsntence of the Uhlted States amﬁndment by 5 votes
to 2, with 8 abstentions.

Mr, SHANN (Australia) recalled that he hod proposed the
addition of the words "within & reasonable time" after the words
"undertakes ... to adopt" in the last semtence of the United States
amendment, and requested & vote on hils proposal.

The Australian emendment wes adopted by 5 votes to 4, with
6 abstentions, |

Mr. SOERENSEN (Demmerk) requested a separate vote on the
first and mecond sentences of the Unitedystates amendment .,

Mr, CASSIN (France) proposed to substitute the words "within -
1te Jurisdiction" for the expression "within its territory”.

. The CHATRMAN, speaking as United States representative,
observed that her delsgation had used the word "territory" to allow =
for such temporary situations as the occupation of Germany, for instance.

Mr, PAVIOV (Union of Soviet Soclalist Republics) remarked thet

the Chaimman's explanation was extremely 1nteresting‘as 1t 1llustreted
the general attitude of the Unlted States cf America, which, in view of
the fact that the Covemant would not be ready for ratification before

the followlng year, seemed to prejudge the oontlnuatlon of the ’ )
occupation. | T

The CHAIRMAN speaking as United States representative,
protested against the inberpretation glven to her statement by the
USSR representative. The United States delegation had approached the
matter from an angle which was solely valid for the present situation
wlthout prejudging the development of that situation in any way.

She called for & vote on the French proposal to subatitute the
notlon, of Jurisdiction for that of territory.

The French propogal was adopted by 9 votes to 3, with
3 abstentdons. ' ‘ ‘

e - w MODA
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Mr, MORA (Uruguay) recalled that he had proposed that the word
”definod” should be substituted for the words ”set forth" in the first
and last sentences of the United States amendment.

Miss BOWIE (United Kingdom) wondered whether it would not be
better to deal with purely drafting chan ge8 whea drawing up the final

text of the covenant.

The CHAIRMAN thought that as there wsere no objections it would
be quite easy to agreo to the request of the Urugueyen representative.
' It wes g0 decided,

The CHATRMAN then put 4o the vote the first sentence of the
United States amandment. : ‘ '
The first sentences of the United States amendment was adophted by

8 votes to none, with 6 absténtions}

, The CHATRMAN then called for & vote on the sscond sentence of
the United States amendment beginning with the words "where not alreedy
prbvided by legislative or other measureS...'".

The second sentence of the United States amendment was adopfad by

8 votes to 2, with § abstentions.

Mr, Charles MALIK (Lebanon) wished to explein that he had
abstained from voting on the various perts of the United States amendment,
as hg_preférred the original text of paregraph (a) of article 2; for
thét reasoﬁ he would vote agalnat the whole of the new texb.

Tho CHAIRMAN called for a vote on the whole of the new emended
text of the United States amendment to replace paragraph (a) of article 2,
Ihe new peragraph (=) was adopted by 8 votes to 3, with 4 abstenhiona.

g ,
' Mr, LOUTFI (Egypt) said thet the new peragraph (b) he had
suggested was to replace peragraphs (b), (c) and (d) of the originel text. |

Mr, Charles MALIK (Lebanon) sald it woulq‘be necessaxry henceforth
%o teke into account the new text of paragraph (a) resulting from the
United Stetes amendment, and proposed, therefbme, two amendmsnta to the
text of the new paragraph (b) suggested by the Egyptian delegation:
firstly, to retaln the second pert of paragraph (b) of the original

, | draft,
LN ‘ . ST - / //rb/—\\
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draft, from the words "notwithstanding that the violation..." i and secondly,
to retain also the original draft of paragraph (d), but to make it a
separate paragraph, In hie view it wes vital that the two important
ideas contained in the amendments which he proposed should nok be dropped.

Following an observation by Mise BOWIE (United Kingdem), the
CHAIRMAN said that before teking & decision upon the Eeyptian amepdment,
the Commission should vote on the two Lebanese amendments which related
to 1t. She invited the Commission to vote upon the first amsndment
gubmitted by the Lebanese delee,atlon=
The Lobanese apendment was adopted by T votes to 2, with 6 shatentions.,

My, CASSIN (Frence) polnted out; in oonnexion with the mecond
Lebanese amendment, that paragranh (d) of the origimal draft should also
have been included, if paregraph (a) was to be retained. Since, however,
& new and far broader text had replaced the originai paragreph (a),
paragraph (d) had been rendered valueless. Similarly, paragraph (c)
would also hecome superfluous if the Commis51on declded to adopt the |

Egyptian amendment.

The CHAIRMAN put to the vote the second Lebanese amendment,
to the effect that parsgraph (d4) should be reteined as a separate paragraph.
The second Lebansse amendment was rejected by 7 vobtes to 5, with

3 abstentions.

The CHAIRNAN put to the vote the emendment submitted by the
Egyptian delegatlon, e8 modified by the Lebanese amendment. .
The Eayptian smendment, ag modified, was adopted by 14 votes to none, -
with 1 abatention.

The CHAIRMAN put to the vote article 2 as a whole and as amsnded.
Acticle 2 wag adopted by 12 votes to nome, with 2 sbstentions.,

The CHAIRMAN, spoaking as the United States representative,
wished to point out, on behalf of hsr Government, that i1f "the Covenant -
on Humen Rights were signed and ratified, the obligations which 1t contained
wéuld be respected in the United States of America, by means of leglslative y
or 6ther nsasures currently in force or which might be inatituted in order
to carry Oﬁt the provisions of the Covenant, espscially in connexion with
articles 5 to 22, Those articles of the Covenant would not be gelf~

operatlve as far ag United States domestic law was concerned.

e s o e M L M-Ztiqla
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Article 3

, The CHAIRMAN drew the Comrission's attentlon to the fact that
the Drafting Committee had decided nol to consider the current text of
drticle 3 (Gsneve text) before the articles on the implemontation of the
Covenant had heen drafted, The Commiesion was faced with ths seams problem
aad for that rcason ghe proposed thet it should aleo postpore congideration
of article 3. | |

The Chairmen's nronosal wag adopted by 7 voites to nome, with

B_abstentionsu

A?POINTMENT OF MEMRERS OF THE COMMITTEE TO EXAMINE THE PROVISIONAL
QUESTIONNAIRE CONCERNING TRUST TERRITORIES

| - The CHATIRMAN annownced thet the representatives of the United
Kingdom, India, the Union of Soviet Soclalist Republics, the Philippines,
- Denmark and Belgium were appointod as members of the committee to
examine the provisional guestlommeire concerming Trust Territoriss.

The mosting roes at 5.40 p.m.






