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Article 2.

/domestio

Co.-ordinating Board of Jewish
Organizations

Consultative Council of Jewish
.Organizations

International Assooiation of
University Women

Catholio International Union for
Social Service

Commission of the Churches on
Interna~ional Affairs

Representative of the Seoretary­
General

American Federation of Labor (AF of 1;

Iran

Philippines

Ukrainian Soviet Socialist Republic

Union of Soviet Socalist Republics

United Kingdom

Uruguay

Yugoslavia

Mr. MOUSHENG

Mr. NOLDE

Mrs. AIETTA

Miss ROBB

Mr. MOSCOVITZ

Mr. EN/IIEZAM

Mr~ ,INGLES

Mr. KOVALEN""l<:O

Mr. F\VLOV

Miss BOWIE

M:'. MORA

Mr. VILFAlIT

, ~t.~.gory A

Miss SENDER

Cat~gory ~

.Mr. FRIEDMAN

Secretari.at :

Miss KITCHEN Seoretary of the Commission

DRAFT INTERNATIONAL COVENANT ON lIUM.Illi BIGWS (E/8oo J E/CN. 4/224,

E/CN.4/258, E!CN. 4/265 , E/CN.4/3l8, E/CN.4/3l9, E/CN.4/322) (discussion

continued.)

The CHAIRMAN requested the Commission to oonaider~tiole 2

and the amendments to that article proposed by' Denmark, France, the

United States'of America, the Philippines and Egypt.

Mr. SOERENSEN (Denmark)· explained that his amendment (E/CN.4/258)

was ,intended to establish a prooedure enabling States whose

United Nations Educational,
Scientific an~ Cultural
Organization (UNESCO)

Consultants !rom N~.-Gov~,rClIl1.enta~ .p.rsanizations:

Representative ,.£t~~~~z!'t.M~li9Y=_
Mr. ARNALDO
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" ':' ,I.,", .'.. ;'.'.

domestic law was not in: oonfot'D1ity, (-oh eerta:tn :points, with the
• • ,'.' ',' 1, .'. ~ •

ooligatio:nsprovided 'for in the· dra.ft· Covenant· tb accept the draft as a

'Whol~ straight fi.way, while matn:bain1ng for a cGrtti1n· time their ~tiQns.l
. . ", ,

iawe,,,rhich niight be founded on well-established tradition, and the amend-

ment of which might take a lon~ time. DeIr.L!J'.l8,:t'k llro:pol3od that such St·ates

should be E\.uthorized, at tho M.me of their aoceaa Ion to the Covenant, to

reserve the right to maintain· their eXisting laws on the subJeot for .the

time being ..

It followed tha.t the other Ocntra.oting StEi.tes mu.st re. 8:P60ificailY

informad of those reservations and their content; that was :provided for

in the last :part of the ~ndme:o.t, in aocordance with which the S-tate' in

~uestfon 'Was reqUired to fUJ.."I\i13h to thcl3,ec!'~te,ry"GeuerD,.l full 1nforlI~:tion

concerning its domestic law, which i:nfo~t1ot1 was to be communicated to

the 'other States Parties to the Oovenant.

:, lastly, the tiDAl met\llu:r:~ pl'oV1C1.ed for 'Wal;t des igned to orient the

develo:pment of that exceptional situation toward unrestricted &dhere~oe

, to ·:the Covenant through the obliGation to bo assumed 1:y such a Sta.te; 'to

corl~jider; ',hthin a reasone.ble t:tma, the possibility of modifying 1ts own

legisla.tfo~with a view to giving full Gffeot to the provisions of the

Covenant. A State 't(ould be all the IIlOl'e encouraged to oarry ou't; that

reform as ~uiokly as poasibl~ becausG the co~petent organs of the

United' 'Nation8~'for eXa:ll1ple, the General Assembly' and the"Commisaic;X:l,.'

.i tsal!, .could request 1t to l~ee:p them. informed of the progress made in;

that 'respeot.,.,'

''It' seemed, that those meesures constituted:' eo :p:t"ooedure· both flexir-ie

'and':effect1ve, wh1ch 'Would help State's in ·t11e 1.lYJ?othet1oal posit'ion envisaged

to accept without delay the :miin ,provisions of the Cov$nant, and t'Otako
their place' aInQDg 'those" Which acceded to it,.,' ' !:' . ~ ~ ..

It was obvious .that sueh eo );>l'oposal could be !nserted' a.t an,yOther··

place in'the Oovena.:nt; and rtm1ght even oonstitu:te a. separate ariiic'le 'bf'

part'!II of the draft: '. that would have 'to be deo id.ed by the Drafting

Committee. The Danish delegation had submitted: its 'proposal as a araft
a.rnendmantto'a.:rticle 2, 'bocauee the 'text of 'that aJ.."tiole, in i'ts '/or1ginal

terms,would':plaoEi the State iri·lJu,esM:on in·theposition either 6:f being, ,

bound by an obligation 'whidh' it could. n~t f'ulf11fo:r-an indofinite 'p'eriod

of time, "Which ~ould 'be" :oo:O:traryto the ru.le' tha:t o.omest16 law cou.Ld not

exempt -a State f"tOnl earrying ou.t aninte::national 'agre'ement, or of' de~a,1ing

its eccesaton to the Covehant'imt11 it had l':een ·ab'le 'to promulgate new laws

,

\

)
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permitting :1,tto give ft~ii effect to all the rights and t,t"~ea.oma,. set

forth in part 11 of -bhat documenb, It vas certe.inly preferable to ,make

it possible for such a St~te to acaeda immediately to the Cove1~nt by

defining and. b:c:b.1ging to the Jmo~,yledge of its eo..Con,t:l:.-a.oting Stlftea, the

exaot exte~t of its obligations.

Mr~ CASSIN (F~&.:.'1.oe) eXIJlained. that thI9F:t:"f,lnch amendment

(E!ON 04/265) 'Was based on qUite a. different idea from. tha,t which had

inspired the delegations of the .Unitl;jd. S'batea of America., the Philippines

and Denmark. It provided Ol1ly for guareartees of 0nforoem~mt 01 the

Oove~ant ~ithin the s1gnatorl Stat,.

The original text oonsidered such gue.:t'&ntet)s in the :t'orm of "a remedy"

which, under :paragraph (0), must be t1e::li'or cea,b l e by a judicitU'Y 'Those

indeI>snde,nce is aecured., if The Frenoh delegation proposed that the word

"judioiarylf shou.ld be roplaced by the1fQI'd "ccur't" which included, in

add.1tion to Ju.diciary oourba , adro.:tnist2;'e.ti'Ve cour-ts l"hic:h, in certain

countries euoh as Fl"t3ZlCe J might be called upon to function 1:r:l. tb~.t field,

He t}~ot1gbt 1 moreover, the. t the mearrmg of the word "remedy" 'Whj,ah

appeared In:p.~j'1'agraphs (0) and (c) of 61..t:'i.ols 2 should be doflned..

Artiole 8 of the Universal Declaration of 1Ium.e.n Rights, a.dopted sub..

sequ';rntl~~ to the dra'l'ling up of 'bhe dra.ft of article 2 of the covenant',

contained e, fOl"I!I(,.tle. 'Which was Ilref'eroble: it rsad "everyone has the

right to an I'?ffectlve remedy by the corape'terrt !lG.tional tribunals".. . That

remedy might, in f'e-et, be something other the.n. a moneta.ry award: it

might be e:Y.thsl" a cessat.Ion of. th~ maaSL:re pJ:'otested against, such as

illegal e!,reat, for example, by 'application 01' the rule of Ea.b~§t!!,c0tJ2U8,

or else the .re:pesl or the measure, pronounced by a Judicia.l\Y cour-t j,n.,
acoordence with eo deois1on. whi(\h esta.blished tha illegal1ty':of the

measure Q Tlj,e te:H:t of paragraph (b) ShOllld thorefO;L"e be re..'Wo~dad 80 as

to ensure fo:t:' a.:ny 1ndivid:Ltal 'Whose rights and freadoms might ha.ye,been

Violated, the oessetion of the illegal measure, its repeal, or, la~cing

that, an effective remedyQ

The Frenoh de1egationp like those of Ch1n~ and the Union of Soviet

Socialist Republics, attached great imvortanc6 to the guarantoe of respect

for hurean rights w1thin each oCuntl"Y. It felt that such a guarantee

would appear among. the m~asures regarding application, but si~oethe

latter must be restX"let$d to enrorcemerrt at the international 1eYel, it ...

urged that a~ticle 2 should be su~plemented so as to ensure to the

individual all guarantees possible withln the frame..ro:-k o·f national law

and procedure.



......-

If he bad' to:' ~hoose between the othe~ amendments, Mr. Oassdn would

prefe!' that of the Philippines, which was 'o~tte~ drafted than the

United StatGs amendment 9 As for the Danish a~~~dment',it seenied that

it should be place~ em?ng the,provisions dealing with the ratification

of the Covenant 0 If its adoption wo\\ld really make a greater number

of aocessions possible, by removing a temporary obstacle for certain

States, the prooedure it reoommended sho1,.1.1d be stu.died carefully',

Mrs. MERTA: (India.) 1'e1l&:rked that, in acccrdenoe If:!.th .

paragraph (a) of artiole 2, thesignator,y State would undertake to

ensure the rights and freedoms set 'torth ~ part I1 for ~very indiviuual,

whether he be a citizen or an alien. Thatolausecould be a~provsd

only when the list of such :d.Bhts ~d. freed-oms had. 'been definitively

established, If, in faot, o~rtain economic and $ocial'r1ght~ were

"introdueed 1mto :part II, 1t lJl.lsht appear 1mJ;losSfble fora. State to

exten~ them to aliens residing with1~ ita territory. There~resentat1V&
, ,

of India therefqre pro~os~d that the disoussion on thatart10le should

be adJour'(!,a until the study. of part II of the draft Covenant had t·een

oo1t.})leted.•

,
The CHAIRMAN, speaking as United States representative,

intr~du.oed her amendment; (A/ON.4/224).

The new text of a.~icle 2 whioh she proposed 'WOUld oblige a.

e1gIl.atorY,State "to ensure to all individuals within its te:t'r1torythe

rights set forth in this Covenantll an,d to ad.opt,' if it had not .. already

do~e so, legislat1~e or other measures to give effect to those rights

,as a. p:.atter ot dQIllsst1o,law. .
In addition, the United States delegation ~roposed the 1ncluG1on

in that article of the following sentenoe e IITh'e prQvisions of this

'Co~.,;nt 'aha~l ~ct themselVes become 'effeot1ve:as doine-stic la:vTf~.· It

was well' lmown. that, in some Sta~es, a ratified treaty became'·the highest

law of the country, in aocordance with its oonstitution; sUchwae the

case, for example, in the United states of Amerioa, Paraguay, Argentina.

and. Me:lt1co. In other States, en the contrary, a treaty vas not auto"
.. .' . .. .'

ma.tically incorporated in the national legislationt it 'Waspecaasary

for the' proviaiori~ of' the treaty to be repes.tea' in' a,' legielative or

otb~r text ''In o:rder that it might become enrcrceebf,e within'the

eount:ry~.TheUnit,ed Sta.tes propcsal, was designed to plaoe those
two eate'gories of Sta.tes on the same footing~' 'Moreover, it' only, , .

/repeated. the "
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repeated the opinion eipre~Md by. the,,Drafting ComlJl1 ttee, in note (1) at

the bottom of page 12 otthe repo;r"t of the Commi aat on (EI80o), aocordf.ng

to 'Which lIthe Covenarrt is not self-operative".

It was obvious that such a reservation would in no way lessen the

obligation for eriystate to adopt legislative or other measures, for the

pUrpose of ensuring 'in its domestic law respect for the rights set

fo~th in the Covenant.

The result would merely be that the United States of America, like

other states, ~I'ould be in a position to adopt provisions of the Covenant ,

by enacting the legislative or other measures necessary for that purpose.

The United States amendment omitted mention of the judiciary, police

and executive authorities whose duty it 'Was to supervise the guarantee

of those rights. The general, agreement of the State was SUfficient; it

was not necessary to go into detail ooncerning the domestic machine!~

by 'Which that agreement 'Would be ,ut into, effect, all the more 80
. , . .

because such enumeration might be incomplete.

Mrs. Roosevelt criticized the Danish amendment firstly because it

deleted the second half of paragraph (a) in Which was set forth the

obligation to adapt domestic law to the provisions of the Covenant:

that was an essential guarantee Which was repeated in the last sentence

of the United States amendment. She feared, moreover, that the right

to make reservations at the time of accession might enable states to

stipUlate unilateral restrictive conditions vht ch could be extended

finally to all the provisions of the Covenant, in such a way as to

change it entirely, In the practice of international law, reservations

to treaties were valid only if they were accepted by the co-contracting

parties.

S~e was of the opinion that the obligation to enforce the Covenant

should be stated in more definite terms than those of the Danish text.

The United States amendment had the advantage of saying clearly and

concisely that the Covenant was not self-operative and that the States

were under an obligation to adapt their laws to its prOVisions.

Mr. INGJ~S (?hilippines) explained that the purpose of his

amendment (EjCN.4/318) waB to delete the second sentence of the

United States amendment Which was designed to omit mention of the

automatic incorporation of the provisions of the Covenant in the la~s

of certain countries. In the Philippines also, all international

treaties and oonventions, When ratified were incorporated without

further formalities in domestic law. Why was it necessary to demand

r'
------. I

-"" ' __••["..-J'
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of such states that, in the case of tp.~.C~:)'<tenant on Human Rights, that

incorporation should be effected in accordance With a,~ifferent procedure?

Moreov8:r,the introduction of that sentence in article 2 could not change

the constitutional, ruLe of the· Philippines, which would be applied. in

that case as in all, cthers , What did it matter whether that. procedure

. vas different in other States where, in accord.ance with usage,~. special

law was necessary to'inc+ude the provision~ of the Covenant indameetic
law'Z

The United States delegation wished all countries tabe placed on

the same footing in that respect. In short, it evoked the rule of

reciprocity in the matter. It did not aeem, however,. that a r-Uie which

pertained to diplomatic OI' commercial bargaining could be applied to a

Covenant of that nature. The Ph1lipp1ne Government, as far as it

waB concerned; was prepared to asree that the Covenant, when 'ratified,

would automatically become a law of its country.

The le..3t sentence of the United. States amendment J according.to which

a State undertook to adopt the necessary legislation to give effect to

the rights in the· Covenant deserved to be retained, es .it was concerned.

with measures of implementation such as the introduction of penalties

for the violation ot certain rights, but that question was quite

different from that of incorporating the Covenant in domestic legis­

le.tion. It was for that reason that the.Philipp1ne amendment repeated

that sentence' With slight modifications.

Mr. 'Ingles shared the opinion of the French' representative as

rega-rds the Danish amendment; the question ofreservat1one should

dealt with at the end of the Covenant. He felt, ~?reover, that all the

reeervations -··a number of which had been merrtLoned during the die­

cuesfon of the at·ticles - .. ehou:l.d be grouped together in the SEjJlle text.

The Philippine representativeaaid, in conclusion, that, if his

" amendment were not adopted, 11e would be in favour of simply returning

to the original text ofartiole 2.

Miss BO'V.J'IE (United Kingdom) preferred the text 'of article 2

·as drawn up by the Drafting Committee•. The article was a very important

one and should specify the details regarding the. implementation of a

covenant w1thin a country~

Paragra~h (a) of th~ original draft was better than the condensed

text of the United States'amendment which omitted, for no reason, the

stipulation that rights and freedoms should,be ensured to all,

whether citizens, nationals, foreigners, or stateless. persons, and which

/restricted



/Covenant

Mr. Charles MALI[ (Lebanon) supported the remarks of the

United Kingdom repre8~ntative. He agreed that article 2 was one

of the basic articles of the Covenant and that it should be made aa

effective as possible.

The United States amendment did not alter the substance of

paragraph (a), but in no way improved the form. It was ~referable, there­

fore, to retain the Drafting Committee's text Which provided a guarantee

of rights to all individualg·within the jurisdiction of a State and

stated explicitly that tha~ gu~r8ntee applied to foreigners as well as

to nationals. Furthermore, t~e second sentence of that amendment, Which

eliminated the automatir. incorporation of the Covenant ~n the domestic

l.aw of States, the constitution of Which proYided that every treaty be­

came the ~aw of the land, was useless, to say the least. Where such

incorporation was automatic, why should any obstacles be set to it? In

the footncte to Which reference had been made, the Drafting Committee

had contented itself with pointing out that, in its opinion, the Covenant

was not self-operative, but had been careful not to insert that state­

n~nt in the Covenant itself. It was entirely a question of the constitut.

ional law of States; there was no reason why the Covenant should'interfere

with the application of that law.

Paragraphs (b), (c) and (d) were indispensable; they could not

be discarded, for they .contained re~l meaBuy~a for implementing the

E/cN .4/SR 125
:Page 8
restricted the guarantee of ' those righbs to individuals actually on

the territory of a state, while the original text extended it to all

individuals within its jurisdiction.

The rest of that article •• paragraphG (b), (c) and (d) -- was

equally essential as those paragraphs stated. the manner in which the, ,

rights and freedoms defined in part 11 sh~uld be ensured within a coun-

try; the paragraphs should be retained in their entirety.

The French representative's criticism of the word "reparation"

applied to the French text alone, since the English word "remedy"

covered all the forms of redress to Which he had referred. Finally,

it was well to state that such r~medy should be enforceable by an

independent judiciary and that police and executive authorities should

obey the provisions of the Covenant.

The United Kingdom representative thought, therefore, that the

original text of article 2 should be ret~ined. As regards the Danish

amenmment, there was no reason to discuss it at the moment, as it

concerned part III of the Covenant.

~.;:-,

i
j
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Covenant within the $1grJS.te~J sta.tes.In hit 0'V"~ni~; there ~aa nothing

superfluous 'in those rn.lb-pa~lg:re.phsj wh:i~li ~xpre'.;sed':.ve~y s~Le idea.s

with the maximum of cletEiil~" :r:t was 1mportant that' the "Covena~t itself

shoutx1 indicate howt in wha;t form and by what lluthor:1ty I tb~ ~ights and

freedoms' de:fined :tn part ,11 s''l1Cj,-,ld be ensured to the individUal.

Th({ 'foUr paragraphs of erlicle 2 constituted a ooherent whole wh1~h

coul'd'ubt be dissociated.

Mr. 'Malilt woUld therefore regret the deletio~,?f,!.1?~r~~~phS,(b), (c)

and (d), which wouid be the result ot the adopt50n ~ithe "united, States

amendment;,' he ntlt~d with satisfaction t~t th!l Philippine representative

was' :prepared to return to the original text if hia own amendment, were,

not accepted. ",. , ,

The French amendment was a definite improvement upon the original

text of paragraph (c) a.l\d should therefore be adopted.,

The first part of the Dani~ eJI1end:tuent,~ oPO'l+,:to ~r1t1~;8;U.11 a~ ,it
wbUla:"'r~oVe"artes'sentiai element !tom 1?~graph (e.' .. 'namely ;the," , , , ".. ' . "',' ,

ineorporat1<>n, otthe r1~~s and freedorns of' the iIl~1"idua+ inJjl1e '
domestio law of the' s~atClr1 states. !l'he .second part of that em.endmetlt I

deeJ.in~, with .resenatiOns, contained an interesting 1li6fJ. which should be
, "

examined at So le.ter 'date..

f ,~. ," ."

," ." Mr.. ,LOtJ1'FI (Egypt) preferred the Philipp:1ne 81lI.endJnent to that ot '
tha United States, because the former oid not exclude autOll1at1c 1ncorpetre.­

tion otthe CO'Ven~tin doJneatio law 'Where permissible \metel' the

·oo~t1tut1ou, and, where it 'ias not autat:3.t10, provided for s\lCh

incorporation by mean~ et law or other procedure.
, 'rho FcYPt1an delegat1o:1}u"Q1?caed ~ ~ text (E!QN.4!322) t07;'

paragraph (dl" ~l1ch ~au:~~Jd t!"At,~ PWS()l'\s 'WttoS& r1gh~s or, tree.d~ . '

had been violated ehoulcihD.va "~et'teotiv~ r~~ bythe.,oomp,etent""

t1fl.tioneJ. tr1bwals". 'ThAt text., wh1..th ~roo~ed tM 'Wordi~ er ar:ti~le 8

or the Un1'ferasl De.ole.rat1Q1n of 1!Um&n It-iahta 1 b:i:"oodenod the scope 0'£· , " '

IlreR~t1ea Sut:tiS¥t.~"OD, l'}"..;Lc>h the, :f1"enoh r&pr~l$entat;lve' had ccmmeotedl '

and made pal'agraph (Q) supeI"f'luoUR.

, " P~agraph' (d) could. ea61ly be deltrtod. It nJAde no useful

Mntributionj e.s tl+e polieeand executive atrtto?1t~es w~re' everywhere and,

at all t1lnes obliged to ap~~ tile lalfs e2l.<!. ju(11)(_a.l d-aoiai'OtlS et their,-"

country. ' "
, . . '..

Article 2 oould thus be raduced to,,, fi'rst GU"-p3.1"sgraph containing
, .

tbe Philippine El.tll.endme14t, 8.8 tho~'e was Lo1:ihiI!g 'to be said against that1

8~ a second sub-p;al"agraph CQ:utJJ.ining 't~~ Egypt:1f.'l.O. amendment.

ITn-a discussion

...,,-=«., •
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Mr. MOPA. (uruguay) was in fs,vour of the' original te:h.-t of

. article 2, and shared the view· of the United Kingdom and Lebanese

repre6enta'd.ves .that paragra.phs (b), (c) and (d) should be ""i;:)tained 6

He suggested that the words HS0"~ forth" in paragraph (a) should

be replaced by the 'Word "defined" which lTas used in paragraph (b) and

was more 'Precise. He thought that Ivh:'", Casein's comment on the concept

of 1freJ?,ara·~J:.Q!!rr WaS of considerable intel'est and that it should be taken

into account when paragra.ph (b) was drafted" He also supported tb.e

French amendment to paragra.ph (c).

Mr. VILFAN (Yugoslavia) ~ished to know the "meaniilg of: the

distinction made between citbensa.nd natio~alE! in paragraph (a) of the

original·ten.

" Re thought that it should be pointed out that ths legislative and

. other' changes provided for at the end of that paragraph had no other

purpose than to increase, if that should be neo~ssary, the number of

rights and f~eedoms already laid down UUder domestio law, and not to

reduce them to those which would be defined in part 11 of the Covenant.

Hr. SHANN (Australia) "ra8 opposed to the deletion of

paragraphs (b) 1 ( c) and (d)" "co which he attaohed great imp~rtanceo But,

ha.ving made that reservation; he would be in favour of the adoption tor

paragraph (a) of the United states text, the conciseness of which in no

way deserved the criticism made by the United Kingdom and Lebanese

representativesc. The general. "e:A.1?ression lI all individuals within its

territoryll was eatisfactory" because it i,noluded,without giving details;

all catego~ies of reBidents~ He proposed however that the words

II wi t hi n a, :,'easonable time" shoul.d be inserted after the word "undertakes"

in theJ,aB'h set!.:;":"1~~e of the amendment.

Mr. Shaun '\-l'as ready to accept the French amendment to pal:'agraph (0).

Referring to the Danish amendment" he could neither sUpport the

part which related to the deletj.on of' El phrase tl~at he felt vi~B necessary,

nor the final part of' the amendment regarding reservations',' -as that wo~ld

create a partioularly confused situation.

/The CBAIRMAN

'1
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/Xn hiS' opinion

\

Mr. PAVLOV (Union qi' Soviet Social1stRepublics) drew the

attention of the Commission to'the motion f9raajour~ent llhich had. been

submitted by the Indian~epreserrb~tiYe.

The CHAffiMA.N, speakil1g as 'United states representative,

stressedthe:fact that the sentence ot her amendment which rejected .the

autornaticincorpo:ration of the: Covenant in the la'rof' certain cou:a.tl'ies,

had the merit of placinc all states in an identical pnsition, by

suppressing the difference which would exist between states where.t~at

integration' was automatic, and those states which had to takeSpec1al

measures for thatpurpns8 0

E/CNe4/SR 125
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- . M:r~ SOERENSEN (Denmark) replied to the criticisms which had

been made against his amendment, He c€ll"tl'loinly did notobJaot to having

his proposal examined at the same time as part IIT C'f the draft covensnt ,

but he wished t" point nut that his IlI'Ol)osalwas closely l1n:ked with­

paragraph (a) of article 2, a~d that it called tor the de~etion of

the last phrase of that l?a3!'agraph.. In :t'a~t, if that part of' the

paragraph were retained; the Stato Wh1a~ ratified the C0vena~t before .

:', having adapted its' domestio law tathe provisions nf the Coven,ant",

.' . could be blamed by co-signe.1j,t)!'Y states for nC't ha.ving immediately-given

eifect to all therighta and' freedoms defined in. the Covenant. ' As.the

ada:pta.ti0P" \If domeatio law mighti",n cerlain pointe, i~volv:e,~ rather
''Pro10nged del~'1 eff0rts' should be made to avoid an ,abnormalsituat1<m

'Which might arise. :For that reason, the r'lbligatipns assumed· by the.·

State fr('mthe tim.e the Co.venant was ratified should be defined· 'oarefully

'by :restricting them. to the guarantee (.II' the rights end treedoms l."n; .rrhich

no reservatir.ms had been :made.: Otherwise ..certain sta.tes" inclUding

Detlinax-k) 'wouldnot be able "On ra.t1:f'y the C0<venant, in spite ~f th('}ir·

sincere desire tf.l accede to most of its prOVisions.

~he adoption of the Danish amen~ent, cnntrar,r to the Aus~ralian

representative! 13 opinion,wo-uld create no conrusacn; since all the'

signatory states would be fully 1nt'l('t"nl.ed ("1j;' the eXistence and scope

I of bhose reservations. On the 0ther hand, there 'WaS no need to fear

. that the right grantea to states to :f'orllltllate roservation/'! would

encourage them tioebuse that right.

The real purpose 0f the Danish amendment was tn all(\w of' the

greatest possible number of rat,ifications bei:ogmach~ :t'r~ -the. beg:t,nning.
\
\
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In his opinion} a final cirafi:ing could not be made of article 2}

"rhich dealt with the exercise and guarantee of the rights and f'reedoms

laid down in part II, as long as the list of those ~ightsand freedoms

had not been definitely decided upon.

If} in fact} political rights were includedln that part: the right
'~ ,

to participate' in the government of' ane's country as an elector and as

an electe~ person; the right of access to all administrative posts; and

so forth, it was evident that auch ~ight6 should be reserved to citizens

only, as was customary in all countries. ]y adopting the present text of'

article 2, ''l'hioh provided for the extension of all rights to all residents,

whether citizens or not of the country which was to guarantee to them the

e~eroiae of those rights, the Commission would prejudge the exclusion of

certain rights, and that was notafunissible~

Having made that critlciam of prinCiple, the USSR representative

criticized the drafting of article 2, and in particular the distinction

made bett-reen! etthena and nationals of a state which had been pointed out

already by the Yugoslav representative. The nationals were no doubt

inhabitants of Trust Territories and Non..Self-Governing Territories, and

that distinction existed in practice. :But that was a regrettable survival

of a state of.affairs which was in process of disappearing, and, in any

case it should not be introduced in a Covenant whioh established the

princillle of the equal!ty of all men.

The United states amendment did not include that discrimination, but

its very sen~ra1 terms merited the criticism whioh had been formulated

previously.

In conclusion} the only reasonable solution would be to adjourn the

debate on article 2 and to take it up again only when part II of the

Covenant had been completed.

The CHAIRMAN, speaking as United States representative, remarked

that whatever the provisions of: the Covenant m:i.ght be, their application

had to be provided for: that was the purpose of article 2. Manifestly"

the intention of the signatories would be to have aIL individuals benefit

from the rights and freedoma laid down in the Oovenant. It was quite

evident that if the Covenant added to the list the rights of citizens,

the very definition of th066 rights would result in their being reserved

to nationals alone. There was therefore nothing to prevent an immediate

deoision being taken on the text of article 2.

/Mr. PAVLOV
, !



\

Mr. KOVAI;EN.[O (m~!'ain1E\.n Soviet Socialist Republio) wae afraid

that if article 2 were adppted at the present time, the possibility of

adding new 1?roviaiomJ in the second part rf the Oovenant might be

restricted; such provisions might also be inoonsistent with that artiole.

Furthermore,auch a decision would COWJllit the members of the Commission

in advanoe.

/IIJr. oP.ssm

The CBAIB~AN explained that if the Commission adopted article 2)

it '\olould only be valid for tb.e d1'aft Covenant as it stood, and any new

provisions ~hich it might sUbsaquentlybe deemed useful to iilclude in the

second part, would of neoessity be examined and formulated) taking into

accoRu'\: the provis~on6 of article 2 in order to avoid any contradiction.

Hr. Charles MALIK (Lebanon) said that he ,·;ould have voted for

the motion of adJourrull:~n1: preeenteo..:-by India if· that motion had "been'put

to the vote at the 'beginning of the meeting, but since the Commission

had thought it better to continue the discussion, he. b~lteved that it

would be preferable to come to a decds I on althOUGh it shoul.d specifically

state that such a decision vaa not final and i~a6 not e. formal commitment

,on anyone; in that way' the possibility of subsequently introducing n~

prnvisions in the Covenant would not be excluded. For his part) he would

,not consider b.iraself in any wa'J' pound by such adecis1on.

E/cN .4/SR 125
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Mr. PAVLOV (Union of Soyi.e't Socialist Rep1,l.blics) drew the

Corumission f a attention to the faot'\hat the first paragraph of article 2

provided that the rights proclaimed in the ae oond part of the Oovenant

should be guaranteed 'by every state to its citi2;8oo and nationals, as I,rell

as to persons of foreign nationality or stateless persons ",!thin its

territory, the latter term 'being used in the United states text. In

thase circumstanoes, what I'rQuld 'be the si tua.t ion vi th regard to pelitioal

rights) and particularly, the right to vote and to be elected to offioe?

The USSR representative thought that that point was in contradiction '"ith

the Constitution of rhe United states) 'Hhich did not r ecogni se the right

of foreigners to vote) or to hold office. The same ,-ras true in other

countries. There ~a8 a airect cormex1on oetween article 2 and the

." provisions of the second part of the Oovenarrt .and thorr;:lfore a' serious
:I~t

, \i i inconsistency existed as regal'dcl thG point mentioned.
,i';' !
; :' '
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~~. ENTEZAM (Iran) thought that ths Indian proposal Has very

sensfble, 'but agreed with the Lebanese reprsssntative that it was too

late to decline to make a decision. Mr. Entezam realizeQ that before

t;j:tlsuring rights to all categories of indiViduals, as provided in

article 2) paragra:ph2( a), it i'TaS neceeeary in so far as possible, to

know what rights were involved. It was obvious that) in the ~articular

case of political rig1;J.ts, a clear inconsistency existed between article 2

and the ,second part of the Covenant. It would perhaps be possible, in

those circumstances for members of the Commission to reach agreement and

take a decision, if it were stated that such decision was not final, and

would in no way prejudge any new provision which might be added to the

second part of the Covenant. In that event, the representative of India

could ivithdrai·r her proposal.

Mes. MEHTA (India) \'TaS prepared to ivithdraiv har proposal ",Hh

the reservation that article 2 should be reconsidered at. the proper time.

E/cN .4/SR 125
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~~. cpssnr (France) said th~t, if the Egyptian amendment

vrers adopted) he would 'Vrillingly withdraw his amendment to the Franoh

text) and woul.d aeTee to combine paragraphs (b) and (c)' of the (i.,,:,il3inal

text -of article 2 •. He thought that it i-rould 'be advisable to work out a

formula which wou.ld allay the fears of certain representatives and. yet

would not contain anything which might prejudice the remainder of the

Oovenant ,
To that end, it-was necessary first of all to ascertain what fundamental

ideas should 'be included in paragraph (a). Mr. Cassin sUGgested in that

connexion to use as a 'basic text the version prepared by the Drafting

Connnit"teej to decide th~:l .rhether- it' should b-e stated: therein) .as the

representative-of the United States proposed, t nat the, Covenant was not

self..,operat fv es and f'inally to take account of the first part of the

Danish amendment, which concerned the reservations some States might

fOl"'iIlulate with reGard. to modifications in their domestic law; a ascend
I -

- I _.

pa""Cagraph i'rould mention the executive authorities and a third paragraph

would deal with appeals. The article wculd thus have the advantage of

being constructed logically.
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Miss BOm (United Kingdom) pointed out that the
United States amendment replaoed the whole 'of the or;t.,ginal article 2,
and consequently deleted'paragraphs (b), (c) and. (d) which some

delegations considered very important.. The United Iangdam

representative proposed therefore that the United'States amendment

should replace only paragr~ph (a) of the original article 2, and

that a separate vote should then be,taken o~ paragrap~s (b), (c)
and. (d) of that text ~

Mr. PAvtov (Union of Soviet Socialist Republics) wondered-'

why the Commission had at all coats to reach a decision on

article 2, when it 'envisaged th~ p'oa~ibility of reoonsidering

that article. He thOUght that 'Was a bad method 1'Ihieh 'Would

mean a duplication of work. It was better to establish a good

text once and for all. Re reoalled, in that connexion, that

at the meeting on 10 June, the Commission had examined in detail

the question of the stamping out of fasoism and. nazLsm, and of the

fight against incitement to hate and hostility. Neither the

Frenoh representative nor the Lebanese representative had

insisted at that Juncture that a decision should be taken, in

spite of the fact that the Commission had devoted much tfme to

the question. Furthermore, the Commission had deferred oonsideration

of articles 17 and 21, which were also closely linlced to article 2.

I~ was no more necessary to vote on the question und.er' consideration"

the.n it had been J?revio\lSly in the case mentioned.
FUJ::'thennol'e, in recommending that a ss:parate vote, should

be taken on paz-agrapha (b), (c) ani (d) 1 the United Kingdom

representative was according undue importanoe to useless

details. Mr. Pavlov thought that, in any event, the artiole

would not be s(ltisfaotory, and he proposed. to adjourn its

consideration and to defer any deoision in that respect.

The OHAIRMAN requested the Commission to vote on the

USSR proposal to defer any decision on art1cle2 of the draft

Covenant on human rights.

Th~ prpposal ~a6 reject~d by 7 votes to ~! 'With 5 ab6ten~1on~a '

I'Mre ENTEZAM,

...-.......
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Mr•. SOERENSEN (Denma.:rk) sai<i t.h"':~ there would b"" ~.<.; ::£.",~i"

'Vote on i:ihe firsi:i part of his 8Jllendment if w..\;j 1,.0.....:.:.....71.-,- .; 'J, iJJ,"',!:I~ed the
Un1te<1 Statec proposal. . The second llfl.rt of his ane:r.dment, which

i
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Mr. CASSIN (France) with~rew.his proposal.

The CHAIffii1,AN said that the queetdon might be solved

temporarily by the addit10n of a notic stating that article 2 had

been ad.opted provisionally until thesecot~ l?C'.rt vI ".'-~. ~')vena~i~

:"-NJ, "been finally dratted.. She called' for a vote all a proposal

'oo that effect.

The pro\Josal was adopte9- by ,14 vat96. t3. nape.I _ 'v;tth 1 ab,s~en~iv .. ,:.

Mr. Char-Les MALIK (Lebanon) ackndwledged the value of the

J!'rench repreaente:tive 'a efforts at C0l1Ciliation, but feared. that

the ".rording he hac, :>ro:posed m1g..1t sooner or :lAter lead. to some

d.iffiaulties, forinatanoe, if the Co~~ssionwere to establish
. .

· certain rights to be a:pplleci. throu~out the world.

i Mi~ ENTEZAM. (Iran) considered that it was fully understood
.: '., t:

:that the Commission agrGl~d.',that .articla 2 sh0':-ll~ be re ...examined in

tl1e event thatcertain;rirhts proclaimed in. the second part of the

Oovenarrt could not be.a~Ilfied to a.ll, individ.u.als without dlatlnctionft.;

• : ~1 i
Mr. CASSIN (Frehce) suggested. tbat the beginning of tho

· United sta:ce.8 text should be amend.edaa follows: 11•• 0 1IDcll'lrtakes'

to ensure to all individuals uno.er its jurisd.lct:lon, in se :fal'" cs

they are concerned, the rights and. fl'eed.oms set fm;·t:! ~. ~ .

Replying ·to Mr. SOERENSEN (Del'JIllark), who had supported the

French representative's suggestion and had quot~ article 12 of the

· Covenant ae an example J Mr. Charles MALIK (Lebanon) said that there

· was a fundamental differenoe between the limitations which could

r~ envisaged. in any ~lven article V.L -Io:he operative part of the

~~vtlr.t.antJ and. those 'Which nlight be. laid <"'V.V!_ 'Il~ <:I.., u':"u:.L.lJ:';: 1 sucJ:'I

.as article 2, d.ealing with the whole of the Covenant ,

Tl1e CHAIR!YlAN then inv1'ced the Commission to vote separately. .
.'.. 7~e varf.ous parts of the United States amendIlwn,1(, emphasizing that .

"\.AI.~ .... : ·....o:1dJ";lor.,... ~·ro.. ~,'1" . ~,~ >l,. .•.... '.' ." .. ;,r IJ.~::~~:;:~9.":'h (e ) of the .

· original text.



Mr. CASSIN (France) proposed to substitute the words lVithin

its jurisd1ctionIJ for the expresefon l'vri thin its territory" ~

law" in t~l~ last se~t~EE~ Of ~E2.. Uni~~!:.~~~ndment I b;r 5 votes

to 2. with 8 abstentions.
~ .....--. .. -~--

i

!
;,,

.:--...... i
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The CHAIRMAN, speaking as United States representative,

observed that her delegat1oI'), had used the word lltel'Titor y" to allow

for such temporaJ:'Y situations as the occupatdon of Germany, for instance.

Mr. SRANN (Australia) receLlled. that he. hod proposed the

addition of the words "witM.n a reasonable time" after the words
" Il .undertakes ~.~ to adopt in the las~ sentence of the United States

amendment, and requested a vote on his' proposal.

The Australifn amenchae~.was adop,;ced 'bl Lvotes to l~t wit!:!

6 abs"centions ~
~ ..__ r •

Mr. PAVLOV (Union of Soviet Socialist Republics)' remarked that

the Chairman's explanation was extremely interesting as it i~luGtrated

the general attitude of the United Statescf America, which, in view of
the fact that the Covenarrt would not be ready for ratification before
the follOWing year, seemed to prejudge the continuation of the
occu.pation.

TIle CRAIfu~N, speaking as United States representative,
~rotested against the irrberpretationgiven to her statement by the
USSR representative.o The United States delegation had approached the
matter from an angle which was solely valid for the present situation
without :prejudging the development of that situation in any way 0

She called for a vote on the French proposal to substitttte the
notd.on.. of jurisdiction for that of territory.

The F~nch proposal was ado)?ted 'by 9 Yotes~~

3 abstentions.-'..-.

Mr. Charles MALII\.' (Lebanon) pointed ou.t that the CO!llIllission

should vote first on the deletion of the second sentence of the

United States amenQ..ment and of the words "as a matter of domestio law"

in the same text. Those changes resulted from. the Philippines amendment.

The Commission decf.ded to delete the second sentence of the
-~---~~-_...,....~~- .......--... .. ~ ........_""'l_..........

Enite?-J3~t.e~ ~!U,en~meE~_E¥.2~t:~~..l.z_:v~~~~~~n.t.;.2..U_s.

The. Commission decided to delete the vcrda "as a matter of domestic
-...-'----..-~-- ............--~- .............._·.__II·_.-_. _
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included certain additions, might be considered together 'w'ith

the third part of the Covenant.

Mr. SOERENSEN (Denmark) requested a separate vote on the

first and second sentences of the United states amendment.
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Y.J!'. MORA (Uruguay) recalled that he had. proposed that the. word

"d.efincd tr should be substituted fol" the words treet forth tr in the first

and last aentences of the Un1ted. Sta:bes araendment ,

Miss BoWIE (United Kingdom) wondered whether it would not be

better to deal With purely draft1rigchanges when draWi~g'up the fi~al
\

text of the covenant.

The CHAIRMAN then put to the vote the first sente~ce of the

United States ~endment.

The fi:rst sentence of the Urri ted States am,e:r.dmen'b was ado-p'ted 1)1
;....;;;~..;;...;.;:.::.:;.;;.,..... .. _ .... __ .. I t ""'~_~ ..

lne CHAIffi1AN thought that as there wero no objections it would

be quf.te easy to agree to the r-equeab of the Uruguayan rep!'eaentative.

r.t wa.iLsa d~DiCLes'l.

The CHAIRMAN then called for a vote an the second S6~tence of

the United States amendment beginning with the words "where not already

lJX'ovided by legislative o:r other measures ••• tr •

~~c...2.nd seE'-~e_.91...i.h~ Unit,e~~~,~n~.mep.t wa!J ,adoEted bY

~ea ,:to 2: With, 6 abB'tent~.

Mr. Charles MALIK (Lebanon) wished to explain that he had

abstained fl~om voting on the various parts of the. United States amendment,

aa h~ .preferred the original text of paragraph (a) of article 2; fer.' .
that reason he would vote against the whole of the new text.

Th~ CHAlRlfmN called for a vote on the whole of the new amended

text of the United States amendment to replace paragraph (a) of article 2.

The I),€IW parl.:$raph (Et) was ~c1'0"Pted bi[ 8 votes to 3.• with 4 abste;'lti,oDs.

Mr. LOUTFI (Egypt) Said that the new paratSJ:'aph (b) he had

suggested was to replace paragraphs (b), (c) and (d) of the original text.

Mr. Charles MALIK (Lebanon) said it vou.Id be neceaaar'y henceforth

to take into account the new toxt of paragraph (a) resultins :from the

United States amendment, and proposed, therefore, two amendments to the

text of the new paragraph (b) SUB86sted by the Egyptian delegation:

firstly, to :retain the second part of par-agraph (b) of the original.
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draft 1 from the 1oI0rds "notw'ithstandi:n,g that the violation••• If, end secondly,

to retain al.so the original draft of paragraph (d) ~ but to make ita

separate pax8.graph. In his view it was vital that tile t~.,o important

ideas contained in the amendments which he proposed should not be dropped.

J?ollowing an observation by MieJs BOWIE (United Kingdcm), the

CJlAmMAN said that before taking a decision upon theEByptian amendnerrb ,

the Commfsa Lon should vote on the tl'1O Lebanese amendments 1'111.ioh related

to it. She invited the Commission to vote upon the first amendment

submitted by the Lebanese delegation.

~aban~~"~E.!.~"tJ!.!':.!~,,~9.'.c2P.~S~!.J?I'MI,,Y.s"t~.§l.,.19•..b_'lfi th 6 a'bstjnt io~ •

Ht'. CP.BSIN (Fx'~ce) );lOil'l.tsd out: in. connexion with the second

Lebanese amendment, that parasra~h (~) of the original draft should alao

have been included, if. paragraph (~) WaS to be retained. Sincs, however,'

a new and far broad.er text had repla.ced the ori.ginal pez-agraph (a),

panagi-aph (d) had been l'endered valueless. Similarlyiparagraph (c)

would also become superfluous if the Commission decided to adopt the

Egyptian amendment.

The CBAIRM~~ put to the vote the seoond Lebanese amendment,

to the effect that paragraph (d) should be rs'bained as a separate paragra.ph.

~~EL~cLbepi3-Pese,,~dmegi.ya8 !~.Jeq:t.ed byJ" vote!,.to 5, with

.3.. §l.bs*~~~.

The CRAIRIY1AN put to the vote the amendment submitted by the

Egyptian delegation, as modified by the Lebanese amendment.

The F~:ptian EJD'lElndmcnt2 as_mQdi~.1ed,~ adopted by 1.4 votes t.o pons,

With 1 abstention.-"
The CHAn~MAN put to the vote article 2 as a whole and as aID9nded.

~c+e 2 was ~doEted by 12 votes to none: with ~ abst8~~~

The CHAIRMAN, speaking as the United States representative.r

Wished to point out, on behalf of her Government, that if 'the Covenant

on Human Rights were signed aJ:ld ratified, the obligations which it contained

would be respected in the United States of Am91:'ica by means of legislative

or other measures ct~rently in force or which might be instituted in cu~$r

to carry out the pr-ovfatons of the Covenarrb , especially in oonnexdon with

~rticle8 5 to 22. Those articles of the Coven~~t would not be se1f­

operative as far as United States domestic law was concerned.
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The OHAIRMAN drew the ComrrdsaionYs attention to the fact that

the Draf'ti~g Co:wmittee had decided not to consider the ourrent text of

af~icle 3 (~neva text) before the articles on tee ilTrplernantation of the

Covenant· had 'been draftedQ The CO!ll3!l.iMion We!:! f'aced wH~ t:h.c seme prohLem

e~d for that roason she proposed tha~ it should also postpo~e co~sideration

of ar~icle 3.

~.'be ..9B~an.ll3. Tl:t9]2f::!:1 ,Yray':"p-d.;)p.i'='.cL1Y..1-!~~~ne,3 with

8 absten.tions.~_.__,-

APPO~'l'MENlr OF MEMrlE:RS OF TEE COMMIT':rEE TO EXAMINE TEE PROVISIONAL

Q.UESTIOWIAIRE C01'WRRN1NG TRUST TERBITOOITI:S

'lIne CHA.IRl-1A'N annouaced that the representatives of the Un!ted

Kingdom, India, the U.nion of Soviet Sooialist Republios, the Ph11ippinee}

. Denmark and Be.Lgdum were appofrrtod as members of the committee to

examine the provisional queataonnatre concerning 'l.....us t r.L'er:r.itories.
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