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DRAFT INTERNATIONAL COVENANT ON HUMAN RIGHTS (E/800, F/CN.L/31L,
E/CN,4/312) (discussion continued)

Article 20

| The CHATRVAN stated that the French, Philippine and United States
delegationet had submitted & Joint text for article 20 (T/CIN,k/311).
I;Iowever, the words "and to" in the first sentence of that rroposal
should be replaced by the ‘words "in the enjoyment of" =o that the text
- would read: "Everyone is ‘enfli'bled to equal protection of the law in the

enjoyment of all the rights and freedoms, etc.".

Mr, Charles MALIK (Lebanon) pointed out that the first part of the
second paragraph of the proposal was a repetltion of the first
rarapgraph; only the second part of the second paragraph contained

a new 1dea, that of protection "against any incltement %o such

- dlscrimination”.

/ The text
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The text should therefore be redrafted so as to avold any

unnecessary repetition.

Mr. CASSIN (Fraence) said that, however justified the
Lebanese representative's remarks might be, the French delegation
would hesitate to amend the text, as it was based on articles 2 and 7
of the Declaration of Humen Righté. " . |
 Moreover, the first paragraph of the Joint proposal represented
a -compromise between the original proposals of France and the-
United States, while the second paragraph reproduced the second part
of article 7 of the Declaration of Human Rights, as the oriéinal

Philippine proposal had done.

Mr, iNGIES (Philippineé) pointed out that the first paragraph’
of the Joint proposal was based on the first gsentence of article 7
‘of the Declaration and thaet the second paragraph was based on the
secona gentence of that article. Consequently, it was hardly possible
to oppose the text of the Jjoint proposal without seeming to question
the terms of article 7 of the Declaration of Human Rights.

Mr. Charles MALIK (Le'banon) recalled that he had not opposed
the substanée of the Joint proposal; he had merely emphasized that

the first part of the second paregraph was redundant.

The CHATRMAN pointed out that the first sentence of article 7
of the Declaration of Human Rights, which stated: "All are equal
before the law and are entitled without discrimination to equal
protection of the law", went far beyond the idea contained in the
first paragra;:h of the Jjoint proposal, which spoke only of the
"protection of the law in the enJjoyment of all the rights end free-
doms defined in this Covenant."

He consequently thought that the solution might be to repeat,
.in article 20, the first sentence of article 7 of the Declaration;
the provisions of the Jjoint proposal would then be included in

article 20.

Mr. SIMSARIAN (United States of America) proposed that, in
order to avoid any repetition, the words "agesinst eny dlscrimination
in violation of this Covensnt and" in the second paragraph of the

Joint propesal might be deleted.

/Mr. SOERENSEN
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Mr. SOEBENSEN’(Denmark) supported the United States repre-

: “gentative's proposal becanse he had not been convinced by the

i, Ehilippine repregentative's explanations. If some articles of the

Declaration contained unnecessary repetitions, i1t was obvious that

such redundancy should be avoided in drafting the covenant.

The CHAIRMAN thought that it was possible to ‘reach a
compromise soiution between the views of the different delegations
by drafting article 20 in the following manner: the first sentence
of article 7 of the Declaration should be used; followed by the

1 1

words "without discrimination of any kind, such as race...” and
without mentioning "the rights and freedoms defined in this Covenant".
Flnally, a paragraph should be added concerning protectlon

ageingt any discrimination in violation of this Covenant".

Mr. Charles MALIK (Lebanon) thought that the two suggestions
submitted by the Chairman were quite acceptable, and, if one of
those suggestions became a formal proposal, he was ready to support
it.

Mr. HOOD (Australia) noted that the Chairmen's suggestion
had made it poseible to distinguish very clearly the three ideas
under consgideration: Ffirst, the protection of law in the enjoyment
of the rights and freedome defined in the covenant; secondly,
protection against any incitement to discrimination and, lastly,
as the Chairman had pointed out, the general question of the protection
of the law, according to the provisioné of the firat sentence of
article 7 of the Declaration.

For that feason, Mr. Hood supported the Chairman's proposal,

On the other hand, since the covenant was an enforceable'instrument,
%hoee Provigions should be stated categorically; he therefore proposed,
in the case under consideration, the use of the affirmative form:
"everyone shall have the right to" or of the negative form: '"no one

shall be deprived of the right..

Mre. MEHTA (India) thought that a distinction existed between the
of the Declaration;
ideas eXxpredsed in article 2 and those expressed in article 7/ in fac%

/according to
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according to article 2, everyone was entitled to'all the rights and
freedoms get forth in the Declaration, whereas article T stipulated th&t?:
all were equal before the law. o

For that reason, Mrs. Mehta proposed that article 20 should first
include a sentence restating the terms of the first sentence of article 7 *
of the Declaration, and then a sentence bearing on the right to equal |
protection before the law in the enjoyment of the rights and freedoms ‘
set forth in the covenant. TFinally, there should be a paragraph regarding

protection against any incitement to discrimination.

Mr. CASSIN (France) recalled that the discussion had originally
been based on a text proposed by the Drafting Committes, That text had
simply mentioned protection of the law in the enjoyment of the rights and/'
freedoms set forth in the covenant, without any discrimination, and
protection against any 1nc:tement to such discrimination, '

In the course of the meeting, the idea of absolute equallty of rlghts,
~according to the first sentence of article 7 of the Declaration, had been ‘
Jntroduced into the discussion and had been the subject of a proposal to
include in the text of article 20 provislons regarding absolute equality

before the law as a genera] principle, ,
Mr, Cassin recalled that the States which had accepted that the 1dea
‘of absolute equality before the law should be stated in the Declaration E
of Humasn Rights, would perhaps have some difficulty in accepting that ‘A
that same idea should be repeated in the covenant on Humen Rights, which g
was an enforceable legal instrument, blndlng the signatory parties. In:ﬁ
fact, certain countries might be faced with insurmountable difficulties if
from one day to the next, they had to change radlcally the legal prov1smo‘
}f not the customs and traditions prevailing on their territory, in order
to respect the provisions of the Covenant. In that connexion, he pdinté
out how difficult it would be for the French Government, which had, hoWévér
. always been & pioneer in the defence of humen rights and fundamenté1, |
freedoms for all, to apply laws relating to the family in a completely
uniform and equal manner in the case of Moglem and other families. °
However, the French Government intended to respect scrupulously the

provisions o3 the covenant., TFor that reason, it could not accept

that that instrument should contain proVisions relating to rights and

/freedoms,



B/CN.4/SR 122
Page 6

freedoms, which were not expressly provided for in the covenant, That
did not mean that the principles set forth in the Declaration of Humen
Rights were not recognized, but it did mean that the rights and freedoms
Which were not dealt with in that covenant could later be the subject of
other enforceable international instruments.

That was vhy, in spite of the repetition pointed out by the
.repfesentative of Lebancn in the Joint draft, Mr, Cassin felt that there
was grounds for retaining the text in its original form, The first
,paragreph of that text dealt with the relationship of the individual to
the legislator, whereas the second paragraph dealt with relations between

individuals under the protection of the legislator.

The CHATRMAN pointed out that the Commission was therefore
seized of two texts: one being the joint draft of the Philippines, France
and the United States (B/CW.%/311), and the other the Tndian draft
(B/CN.4/312),

Mr. Charles MALIK (Lebanon) supported the proposal of the
representative of Australia regarding the categorical form which the
proposals of the covenant and, in particular, those of the article under.
discussion should assume, »

On the other hand, Mr, Malik did not understand the fears of the
French representative with regard to the inclusion in article 20 of the
first sentence of article 7 of the Declaration of Human Rights.

In that commexion he recalled that, wheh article 7 of the Declaration
was being drafted, some memwbers had gone so far as to stafe that the
sentence "all are equal before the law and are entitled without any :
| discrimination to equal protection of the law”, was sufficient in itself
‘fo exclude and condemn any idea of discrimination, Consequently, it
should be possible to incorporate that same sentence in an article, the
purpose of which was to prevent any discrimination in the application

of the law, b
Mr, PAVLOV (Union of Soviet Socialist Republics) felt some

surprlse at the fears expressed by the representative of France, since

his country, which grouped together more than sixty different populations,

/without counting
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without counting some hundred less importent groups, was gquite prepared
to accept the inclusicn in the draft covenant of the general prihciple of
equality before the law,

The USSR delegation was of the opinion that fhat fundamental ;
principle should definitely appear in the draft covenant. In fact, if f

equallty before the law were only'to be provided for in connexion with
the rights and freedoms guarenteed by the covenant, and if certain of
 those rights and freedoms proclaimed by the Uhiversai Declaration of
Humen Rights were not restated in the draft covenant, those rights and
freedoms would lose all effective value, and the meaning of the Universal
Declaration would as a result be considerably modified. ;
Practically speaking, the adoption of the restrictive provisions
proposed jointly by the Philippines, the United States and France )
(/cn. L/311) would justify racial or other discrimination in all the flelc‘\

not specifically mentioned in the draft covenant, The examples of racia] ’
political and other types of discriminatiom in all fields of human ectivif@
were too numerous for such an omlssion to be tolerated., It was sufficiei
to recall, as an example, the case of the .Indians in Canada and of the
negroes in the United States of America, who were more or less completely
deprived of their electoral rights, o

It was therefore necessary to take up again the provisions of articles_,
2 and 7 of the Universal Declaration and to affirm solemnly that all men ”

were equal before the law and were entitled to equal protection by the 1@wﬁ*?

without any discrimination for instance as to race, colour, sex, language,

religion, political or other opinion, | | | |

Mr. SOERENSEN (Denmark) thought the principle of equality before
the law could be understood in several ways. It 1t was taken to mean
that the lew, whatever its nature, should be applied uniformly, it seemed
that that principle was self-evident, and that it was useless to state it
expresslj. )

On the contrary, if such an expression meant that the law of a country
wes to be applied without distinction to all those who came under the
Jurisdiction of the said coqntry, the gquestion had to be approached with the
greatest prudence, In fact, the introduction of such a provision '
could ralse numerous dlﬁflcultles,ﬁpr;governments. The .

representative of Prance had stressed some of those difficulties. He

| /recognized‘
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cognized another: if the princii)le of absolute equality before the law
Ere to be applied to taxes, for instance, all the inhabitants of a given
ountry might be obliged to pay the same part of their income, however |
rge, in taxes. In such"a case, it seemed that absolute equality resulted
in real injustice, Other examples of that type could certainly be found,

It would therefore be extremely imprudent for the Commission to decide

{,o extend the principle of equallty before the law to fields with which it
was not femiliar, and in which the effective application of that principle
;might have the most serious consequences., For that reason, while recogniz-
" ying the fact thet discrimination was an evil which should be energetically
\ggosed the delegation of Demmark thought that the Commission should limit

L

nlf to affirming the equality of all before the law only in connexion

;}).1 the rights and freedoms guaranteed by the draft covenant.

_ Mr. Charles MALIK (Lebanon), replying to the remarks made by the
Ef'esentative of Denmark, pointed out that in his opinion, the expression
l are equal before the law' did no‘t refer to the substance of the law
~elf, but to the conditions in which the law was to be applied. It
nified that the law should be applied without any arbitrary distinction

2garding any individual or group of individuals.
Under those conditions, Mr, Malik did not very well understand the

H
H
i
Ik

2 agrs expressed by the French representative, in particuler with regard to

> family system. The application of the principle of equality before the
¥ to that particular element would mean, not that the same family legis-

mf'uion should be applied to the monogamous as well as to the polygamous

émlly, but simply that, for instance, two Moroccan Moslem families would

;. Je governed by the same legislative provisions.

. Mr. SOERENSEN (Denmeark) pointed out that, if the interpretation
i@yen by the Lebanese represen‘tatlve was correct, he would not object to
he declaration of & principle so understood, but he did not think that
here were groﬁnds for including it in a legal instrument of the type

hich the Commission was in the process of draving up.

Mr. CASSIN (France) stressed that his country recognized,
vlthout any reserve, the principle of the equality of all before the
law, but he thought, on the other hand, that the appropria.te place for
shat principle was not in the draft international covenant on human

wights, which was a legal instrument, all the provisions of which the

" /signatory States
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signatory States would have to apply scrupulously. The Commission could’f:@

not decide & priori, that that principle was to apply in practice and

absolutely, to all fields without exception, when it did not know what
repercussions such & measure would have in certain of those fields, in
_perticular in the field of labour legislationm, which it had not yet had
the opportunity to study.

The Commission should not venture into the unknown and allow A
itself to be carried away by pfinciples, Rather 1t should be satisfied,(
for the time being, with affirming the equality of all before the law
only in connexion with the rights and freedoms guaranteed by the draft
covenant. Later, when the Commission drew up other covenants concerning
other rights and freedoms, it could extend that principle of equality

before the law in the enjoyment of those new rights and freedoms.

Mr. PAVLOV (Union of Soviet Socialist Republics) thought, on
the contrary, that it was quite useful to restate in the draft covenant
the fundamental principle of the equality of all before the law, since
that equality was not respected in some countries where some sections
of the population were the victims of discriminatory measures. In -
addition to the examples of racial discrimination which he had already'
quoted, Mr, Pavlov pointed out that in some countries of Latin Americe -
certain groups had been deprived of thelr electcral rights because of
their political opinions. '

. On the other hend, with reference to the Indian proposal (E/oN. M/312),
Mr' Pavlov stated that the expression "rights and freedoms defined in this
Covenant", was not satisfactory, in v1ew of the fact that the draft
covenant was not yet completed, that its final contents were not yet known,
and that the delegations could not take a decision without knowing what B
they were underteking. The USSR delegation could only vote in favour of  ffff

such a provision if the draft covenant restated in full all the rights .

and freedoms defined in the Declaration. For those reasons, the USSR

delegation proposed either to leave a blank prov151onally, or to replace thef

word "Covenant" by the word "Declaration".

Mr. SIMSARIAN (United States of America) shared the fears .

expressed by the French representative. In his opinion, it was already_

easy to foresee that the strict application of the principle of equality

/before the law
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“before the law might, in certain cases, raise difficultlies and prove very
!Lawkward. Thus, in the field of labour legislation, would that principle
have to be respected to the extent of abolishing all special measures
for the protection of women and children? To give another instance,
would that principle oblige States to grant the same protection to
forelgners ag to their nationals?
Many other examples could be quoted to show how dangerous 1t might be
40 include in the covenant such a provision which, when implemented, might
impose upon the signatory States obligations of unforeseeable and ill-
?”defined proportions. There was no doubt that the statement of principle
-in the Universal Declaration was fully justified; it would, however, be
out of place in a legal instrument which should contain nothing that was
fnotperfectly clear and precise, inasmuch as the signatory States would be ,
;bound to observe scrupulously all its provisions.
In conclu510n, he said that his delegation would support the second
“and third paragraphs of the Indian amendment, but would, for the reasons
Qhe had just stated, be unable to vote for the first paragraph.

‘ My, INGLES (Philippines) fully supported the proposal that
-ertlcle 20 of the covenant should proclelm the general principle of the
equality of all before the law rather than state that everyone was
‘entltled to equal protection by the law only in the enjoyment of the
righte an& freedoms defined in the covenant, the original Philippine
‘amendment had affirmed the equellty of all before the law and the
Ehilippine delegation had consented to omit thet statement from the
‘joint'amendmeht only in the hope of placing before the Commission a
compromlse text liable to muster a maJorlty. '

The Constitution of the Philippines, like that of the United States
of America, proclaimed the principle of equality before the law
which in the Philippines had the same legal value as in the Anglo-Saxon
law. That principle permitted certain classifications of citizens, but
b rohibited eny arbitrary differentiation.
‘ With reference to the examples mentioned by the French and Danish
repreeentatives Mr. Ingles remarked that there was no intention of
eubjecting all citizens without distinction to the same law, The members
of any group of citizens to which a law applied, however, should be equal |
before that law.

/Mr. Cherles MALIK
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Mr. Charles MALTK (Lebenon) sgreed that the Commission should.
not adopt a text which either was unclear or could be interpreted '
in different weys for dif‘ferent individuals. He esgreed with the
Philippine representative regerding the mweening of the expression
"gquallty before the law" end falled to see the reason for the fears
of the representatives of France and the United States especlally
as that principle appeered in the Constitutions of both those countries.
The French end United States representatives wmight at the very least
accept the second part of the proposed sentence: "Everyone is‘ ‘
entitled to equal protection of the law without discrimination'.

Mr. MORA (Uruguay) thought that the representative of France, .
Denmerk end the United States should have no objection to the first
parsgraph of the Indien proposal, because the second paregraph of
that proposal egssured to everyone the equeal protection of the law
only in the enjoyment of the righte defined in the covenent. In his
opinion, the second peregraph limited the principle stated in the

{irst. That text therefore represented a compromise which ought to

be generally acceptable.

Speaking at the CHATRMAN'S Invitetion, Mrs, KENYON (Commissibn
on the Status of Women) requested the Commisslon, before proceeding
to a vote, to make clear the meeaning of the words "or other Btatus

vwhich asppeered at the end of the list of the kinds of disarimination S

to be forbidden. As some representatives had referred to different

femily systems, Mrs, Kenyon drew the Commigsion's attention to the fact ,

that in some parts of the world the status of married women wes very

close to servitude, Since the alm of the covenent waes to protect the

rights of sll individuals without exceptiom, the Commission on the Status,
of Women suggested that article 20 of the covenent should expreasl‘y B
forbid any discriminatlon sgeinst women on the grounds of marital statua.x :

Txhé CHATRMAN explained that that ldea was covered by the words
"or other statﬁs " it had not been stated in so meny words in ordg;" '

to avoid re-opening a very old dsbate gt that Juncture.

Mr, SAGUES (Chile) thought that the whole discusslon had

erisen from s misunderstending, If equellty before the lew was

a baeuc human right, why did the Commisegion not treat that right
/like all
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’e all the others defined in the covenant, that is ~c snr, oy Arawing
& 1list of possible exceptlons? The French reprenFLEF*jff FAC me-
ioned certain éases; the Commission might find meny others.
~ The Commission would heve done well to confine itself to the
compromlse proposal which it had consildered at filrst and which assured
équal pfotection of the law to everyone: (g) in the enjoyment of thse
fights and freedoms defined 1n the covenant; (2) agalinst incltement to

iiscrimination. The first paragraph of the Indian text introduced the

vi&ea of equality before the law; auch equality, as a general right,
‘lléd for much more thorough study. He would be unable to vote for
the first paragraph; he would, however, support the other twb paragraphs
réf the Indien text which embodied the 1deas of the joint proposal of the
Philippines, France and the United States of America.,

| In reply to the USSR representative, he remarked that the covenant
d1d not deal with political rights. He pointed out thet Chile had
éxcluded from the national communlty certain groups of citizens who had
éhown thet they obeyed a foreign Power and who could consequently be
regarded as forelgners. He asked whether the right to nationality had
been respected in Iithuenia and in other territories incorporated in the
Soviet Union.

Mrs. MEHTA (Tndis) thought that the interpretation of the first
paragraph of her proposal offered no difficulties; whatever the law
might be, 1t applied cqually to all. She did not fully understand the

point of view of the representatives of France and of the Unilted States.

?Since the sentence in question seemed & little ambiguous to some members,
. however, Mrs. Mehte suggested that 1ts meaning should be clarified in ome
" way or another in the article so that the basic principle could be
retalned in article 20.
Mr. SIMSARTAN (United States of America) noted that, for the
‘majority of the members of the Commission, the principle of equality in
law allowed of & number of reasonable exceptions. He would probably
support the suggestion of the representative of India 1f that suggestion
were worded specifically.

The CHAIRMAN stressed that the proposed text read "the law" and

not ”the laws,"” and that it was evident that all those affected by the
law wexe equal before thet law. '

[Mr, CASSIN
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Mr. CASSIN (France) noted with matisfaction that the members of
the Commission did not contemplate a law which would be strictly the
game for everyone everywhere., He nevertheless maintained that an
initial international legal convention on human rights was not the
proper place for a declaration of the equality of all before the law,

a principle which had long been recognized by France.

Mr. PAVIOV (Union of Soviet Socialist Republics) recalled that ’
. when the Declaration was being drafted, the Commission had agreed that the
word "discrimination" did not apply to the distinctions established by law
between citizens, but to any arbitrary distinction between mem’brers of a
group subject to the same law. For example, no discrimination was
practised when a wealthy citizen paid higher taxes than a poor cltizen,
but there was discrimination when, in the case of two citizens receiving
equal incomes, one paid higher taxes because of his 'colour or his race. '
In reply to the representative of Chile, Mr'. Pavlov stressed the
- fact that, although the covenant did not at the moment deal with
political rights, the Declaration nevertheless did prohibit any
“discrimination on the basis of political beliefs and that, furthermore,
the USSR delegation had submitted a proposal to include political rights
in the covenant. Mr. Pavlov explained that Lithuania was one of the
gixteen republics of the USSR and that its citizens enjoyed exactly .
the same rights as the citizens of the fifteen other republics.
The Constitution of the USSR forbade all discrimination; in the USSR,

discrimination and incitement to discrimination were punished by law.

The meeting rose at 1,10 p.m.






