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DRAFT INTERNATION.L COVENANT ON HUMAN RIGHTS: /RTICLE 1% (E/CN.4/253)

The CHAIRMAN announced that the Commlﬂqlon would considexr
Article 1k, the originzl text of which, together with the omendments
yroposed to that text by the United States of Amériéa, the United Kingdom, -
India, France ond Egypt, wes to be found in document E/CN,4/253.

Mr., LCUTFI (Egypt) said thet he did not think there was any need
to justify the principle of trying war criminals, to which some reference
had already been made in the Universal Declaration on Human Righta: his
delegotion therefore proposed the deletion of paragraph 2. If paragraph
2 were retuined, 1t might give rise to difficulties in the ratification
of the covenant, in purticular by Stotes which did not adhere to the

London Convention, .

Mr. CASSIN (France) soid that the French amendment had been

proposed becuuse it was felt desirable to bring erticle 14 of the
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ovenant into line with the Declurction, That article proclaimed the

G
' _prin01plc of non-retrosetivity, both for the offence and for the

“punishmenu. His country hud mo difficulty in sccepting the principle
in both cases, but hoe knew thet some other countries did not approve
G ‘Lof the principle with regord to punichmsnt. He felt thut the
originol text had been drofted in o somewhot obscure monver and thot
the text agreed upom Auring the discussion on the Declarction was more
adequate, porticulorly in thot i‘t mede the principle of non- -
retrooctivity opply internctionally ne well =s notionally. If o
“text similor to thoet of the Declorction wos cdopted, he would accept
the Bgyption omendment; otherwise he could not cgree to the deletion
of perogroph 2,

He pointed cut thut the rule of non-retroactivity in criminnl
- sentences wag not moerely humonitoricn, but was besed on considerations

of security. Thet rule hod net yet bteen esteblished in internctional

law, but its necccseity hod now boen recognized, FProvisions already

existed ecgoinst internctieoncl troftfic in women, and cgeinst slovery
ond other internctionnlly rcecognized crimes; ond he hoped that an
internotionnl pennl low, cmbodying the principle of non-retrocetivity,
would shortly be estoblished,

The covenont wne the instrument in which provisions of inte-rnationalw
law concerning humon rights should be cmbodied, and he therefore hoped.
that the Commission would incorporcte crticle 11, porcgraph 2, of the

Declaration in the covenont.

Miss BOWIE (United Kingdom) said thot her delegotiorn's

amendment proposed the deletion of the second port of porograph i i:f'.,

therefore » the French omendment were cccepbed, she would be forced to propos
the delection of its sccond senbence. |
An incrersing recognition of the valuc of the humon personelity
hod tended towerds o lessening of criminel sentences, but at times that
Stme recognition ccted in the opposite woy and brought about on increasé
‘in the sentence, In the United Kingdom, for example, ¢ recent fAct '
hod increasged the sentonce for certain sexunl offences. She therefore
felt thot on increose in the sentence wos not o violotion of human
rights

/The CHAIRMAN




The CHAIRMAN, speaking as the representative of the

: said that
United States of America,ﬂherdelegation's emendment attempted to redraft
the Drafting Committee's text in the interests of eccuracy. If the
article were stated other than as a prohibition against the enacting .
of retroactive penal laws, it would impair the_useful function of courts
~of interpreting established statutes. According to the original text
of article 1k, an accused person would be able to appeal against a
decision of & court which was contrary to a previous decision based on
the court's interpretation of a certain statute., The United States
amendment would ensure that it was the promulgation of a retroactive
penal statute that was to be guarded against, and not variations in
the court's interpretation of the law, :

She thought that the prohibition should also extend to a
retroactive increase in the penalty, and she could not therefore
agree to the deletion proposed by the United Kingdom.
‘ Like the amendments proposed by the delegations of India and
Bgypt, the United Stetes text omitted the original paragraph 2,
The French emendment .suggested a merger of the two paragraphs,
uslng the words of the Declaration., In that amendment the significant’
words were "under natiomal or international law". She would not
objJect to the idea introduced by the French amendment provided that
1ts statement began, as in the United States amendm;nt, "o State
ghall enact..."

Mrs, MEHTA (India) said thaet her delegation had proposed
the deletion of paragraph 2 for the same reasons as the Egyptian
representative. It was for the victors in a war to deal with the
question of war criminals, should the need‘arise, and it was not,
therefore, necessary to refer to it in the covenant, She stressed
 the fact that she hed no sympathy with war orimimels, but she felt that
the paragraph was too vague to be useful, The wording proposed by
the French delegation had already been accepted in the Declaration

and sghe preferred it to any other, She supported the French amendment.,
Mr. GARCIA BAUER (Guatemels) seid that article 1L, which

dealt with various provisions of penal law, was very important because

it embedied the principle of security.

/Considering
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Consldering the varlous amerdmerts propused, he said that
| the United States amendment was interded to prevent the enacting of
vetroactive laws by States, It led to tho same result as the
original paragreph 1 but was wordsd with reference to the duty of
the State rather than to the right of the individual man, Sincé
the Commigsion was d.e@ling with humen rights, he preferred the
original text.

The first paragraph of the Unlted Kinglom emendment attempted to
leave open the possibility of increasing the penalty for an offence.
The principle enuncilated 1n the sscond part of paragraph 1 of the
Drefting Comittee's text was, however, traditional and fundamental
in penel lew and he Uvught it should be retained.,

He agreed with the Indian and Egyptian smendments for the
deletion of paragreéph 2, on the grounds that that paragraph was’ too
vague to be included in the covenant, which should be & precise
'instrument. In any case measures would be taken for the prevention
of war crimes in the light of the experience geined and the precedent
established by the Nilrnberg trials.

- The French amendment &lso implied the deletion of paragreph 2,
It added the word "penal" before "offence’, which was merely a guestiorn
of lenguage. It also proposed the addition of the words "under.
national or international law", It was necessary in that connexion
to clarify the concept of international law., Intermational léw,
if accepted by a State, became national law,  Moreover, 1% might be
accepted by a large boly of States, such as the United Nations, or
by & small group of two or three States, He felt that the intention
in referring to international law should be more clearly expressed.

Mr. INGIES (Philippines) supported paregreph 1, but could
not support paragraph 2 because 1t established an excepbion to
paragraph 1. "General principles of law" only comprised guestlons
of municipal jurisprudence , and not of international law, Foi'
example, polygemy wes not criminal in a universal sense, because 1t
was recognized by certain States. He thought there should be no
exception to the retroactivity of pemel laws, so that in the case
cited, the State which wished to penalize polygamy could only
pundsh those who committed polygemy in the future.

/If paragraph 2
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j:f paragragh 2 were to cover walr Cl imes, 1t would widen the scupe
of the present covenent, and for the reasons already stated by the
representative of Bgypt, he wonld support {ts deletion., TFor the
game reasons, he could not support the French amendment .

With regerd to the wording of paragreph 1, he gupported the
United States draft of that paragraph,  Since penalties could
only be provided by law, and States alone could promulgate laws,
the United States amendment was & more exact expression of the
principle which was to be embodied in the oovénant. He pointed
out that the Cormlssion was not drafting an international penal code,
but rether & covenant on human rights, the object of which should be

to protect the individual against the State.

" Mr. MORA (Uruguey)rcmerked thet the United States emendment
and the French emendment to paragraph 1 had much in common, and that
1t might be possible to find & common formula. The French a.nien_d.ment
had the merit of being a reproduction of paragraph 2 of article 11
of the Universal Declaration of Human Pights but the United States
amendment was more stringent, amd therefore fulfilled the basic
aims of the covenant, the object of which was to egtablish clearly
defined obligations, deriving from the principlea embodied in the
Declaration. ‘ , ¢

He proposed that in the second line of the United States
- amendment, the words under national or intermational law" should
be added after the words "penal offence”, He agreed to the deletlon
of paragraph 2, He ghared the opinion of the representatives of
Frence and Egypt that the principles established at NMirnberg should

be embodied in a new international covenant.

Mr. MALIX (Lebanon) also agreed to the deletion of paragraph 2.
He favoured the Fremch text of paragraph 1, but would support the

United States text if it were altered in accordance with the Umguayan.
suggestion, '

Mr, SAGUES (Chile) stated, with regard to parsgraph 1, that he
could not object to the principle of non-retroactivity in penal law, nor
to the principle of not increasing the penalty, but he felt that the
paragraph overlooked the case in which, after offence had been committed ,
the law dictated a lighter penalty for that offence. In that case,
the lighter penalty should be applied to the accused, and an effort

should be made to incorporate that principle in the text.

/He felt
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He felt that paragraph 2, if it were retained, should refer

any

war- criminal” should be substituted for "any person”, and that the word

clearly to war criminals. He therefore suggested that the words

"international"” should be inserted before "law". In that form, he

would have no objectlon to the maintemance of paragraph 2.

Miss BOWIE (United Kingdom) stated, with regerd to the
United States amendment, that all the articles accepted so far were
bagic statements of the rights of the individual, and not of the duty
of the State. ©She therefore preferred the original text of the
Drafting Committee, She pointed out that the penal law of the United

Kingdom tended to emphasize re-education rather than punishment,

Mr., PAVIOV (Union of Soviet Socialist Republics)‘remarked that
paragraph 1 of the Drafting Committee's text was humane in purpcse, and
that humanity and Justice Vould suffer if the principle of non-
retroactivity was not recognized. That principle Was'recogniZed in the
penal codes of most cdunfries,‘and the covenant would make impossible
such laws as those with regard to damgerous thoughts, whibh were
enacted in Japan. ‘

Paragraph 2 jugtified the exception of war criminals. The main
defence of the German war criminagls had been that theilr crimes were
‘not crimes under German law. In that comnexion it was most important
that there should be nothing which might be of service to fascism. He
could not therefore agree to the deletion of paragraph 2, If it were
retained, however, the word "democratic" should be substituted for |
"civilized", for as it stood it contained a distinction between
‘civilized and non-civilized peoples, which could not be Justified.

The Commission should bear in mind the principles contained in
Paragraph 2 of article 11 of the Universal Declaration of Human Rights,
which forty-two nations had supported at the General Assembly, He
-suggested that, if some countries could not accept paragraph 2 of
article 14, paragraph 2 of article 11 should be substituted for it. In
reply to the representative of Guatemala, he pointed out that the
Mirnberg Judgment had beccme a part of international law,

Finally, with regard to the United States amendment, he pointed‘out‘
that it did not, in hig opinion, contain anything which was not 1n the -
original text of the Drafting Committee, and there was therefore no

reagon to accept it.

JMe. CASSIN
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Mr. CASSTN (France) regretted that he was unable to accept

the Unlted States amendment, even in its latest form, as 1t afforded

protection from retroactlve punisiment of crime only on the level of

law and wes consequen‘cly too narrow; a aimilar protection was necesgsary
agamst action of judges and adminigtrators,

With respect to the guggestion of the Chilean representatlve he

‘ i‘emarked that while France too had a law under which any changes of
penalty favourable to the criminal applied retroactively, that law did

© not operate too satisfactorily end he did not think, therefore, that

that principle should be recognized in the draft covemant,

He wag equally unable to accept the United Kingdom amendment,
although he recognized that it might be fully congonant with the system.
prevailing in the United Kingdom. Thet country might, perhaps, make a
regervation on that particular point.’ Fra.noe which during the war had

seen men executed for crimes which, when Comm1tted had been considered’

‘rela‘cively minor, could not accept rotroactive increases of penalty.

fe called attention to the fact that the reference in the French
amendment to internatiomal law applied to the future as well as to the
past, With regpect to the future, 1t constituted an additional guarantee
of mecurity to the individual, whom it protected from posgible arbitrary
action even by an intermational organization, With respect to the past,
there was no intention to disavow the principles prociaimed at Nirnberg
or the legality of the action teken by the NMirmberg Tridbunal., The

omigsion of paragraph 2 of the original text should mot therefore be

interpreted es casting the least ghadow of doubt on that legallty.

The 'CEAIRMAN, gpeaking as the Unlted States representative,
gtated that article 1k dealt’ ejcclusively with penal laws, which were
passed by States. The phrasing of the Tnited States amendment, which

pol«:e of Btates, was therefore in no way 1noonsis‘cent While it differed
utyllgtloally from the text of other articles, style could, on‘ that
particular occasion, be gacrificed to accuracy. She pointed out that
the term "penal offence", which replaced the term "offence” used in the
original text, was more accurate. The latter would also cover breaches

of civil obligations, with which article 1t wag not concerned.

/She “clrlen
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' Shé then put to thé‘ voﬁé the Uriited S'l?éfes smerduent, s smended
by the Uruguayan répresentative , as be'iﬁg furthest rexcved from the
original text. l -

The United States amendment was rejected by T Votes to b, with

one abstention,

The CHATRMAN stated that the two senteIzCed af tie French
amendment would be put to the vote separé,tely , dm ordsr to take
into accbunt the United Kiné;dom amend.tﬁent +to delete the sscond
gentence, | | o 7
At the request of the Guatamalan representz bive, the rirst
sentence would be put to the vote in parts, so <that the phrase "under

national or internatiormal law" might be voted wpon seperately.

Mr. INGLES (Philippines) wished to explailn wiy he would
vote against that phrase. -He did not think theat interratioral law
formed the subject of the covenant; it was covexed Ty other
conventions and the principles which had emerged ircm the lllrnberg
trials were already being dealt with by the Interrnatioml law
Commission and would shortly becoms parf of internaticvral law. The
draft covenant of human rights was intended to drolement only & part
of- the principles contained in the Universal Declarailon of Humen
Rights, and should not duplicate the subject m&-tter contained in other
conventions,

The part of the first sentence of the French amendment, reading

"o one shall be held guilty of any penal offence on account of any

act or omigsion which did not‘consltitufe & penal oisence,” was adopted
. unanimously, -

. The phrase, "under pational or internatiorsal law." was adopted by
10 votes to 3, with 1 abstention. |

The remainder of the first sentence, read img, "mt the time when it

wag committed," was adopted by 12 votes to nonea, with 2 sbatentions.
.. [The first sentence of the French amendment wa g adopted as a whole
by 12 votes to none, with 2 abstenktions.

'The second sentence of the French amendment wag adopted by 13

votes to one, with no abstentions.

/Miss BOVWIE
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Miss BCWIE (United Kingdom) explained thet her delegation
had'opposed the second sentence of the French amendment on purely ‘
huranitarian grounds and because 1t wished the United Kingdom to be
ffee to apply progfessive huﬁanitarian meagures in the penal field,

She had abstained from voting on the phrase "under national or
International law” because she would have preferred to retain

paragraph 2 of the original text.

After a brief discussion in which Mr, CASSIN (Frence) explained
that hie amendment had been intended as & total subgtitution for bo{h
raragraphs of the original text of article 1L, the USSR and Chilean |
representatives withdrew their amendments to paragraph 2 of‘the
original text, .

~ The Prench amendment to article 1l was adoptéd as & whole by
1l votes to none, with 3 abstentions,

The meeting rose at 1 p.m,






