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Chapter I

ORGANIZATION OF THE SESSION

1. The International Law Commission, established
in pursuance of General Assembly resolution 174 (II)
of 21 November 1947, and in accordance with the
statute of the Commission annexed thereto, as subse-
quently amended, held its tenth session at the European
Office of the United Nations, Geneva, from 28 April
to 4 July 1958, The work of the Commission during the
session is described in the present report. Chapter II
of the report contains the model rules on arbitral pro-
cedure, which are submitted to the General Assembly
for its consideration. Chapter III contains the final
draft on diplomatic intercourse and immunities which
is also submitted to the General Assembly. Chapter IV
gives an account of the progress so far made in the
Commission’s work on the subjects of State responsi-
bility, the law of treaties and consular intercourse and
immunities. Chapter V deals with certain administrative
and other matters.

I. Membership and attendance

2. The Commission consists of the following mem-
bers:

Name Nationality
Mr. Roberto Ago Ttaly
Mr. Rjcardo J. Alfaro Panama
Mr. Gilberto Amado Brazil
Mr. Milan Bartos Yugoslavia
Mr. Douglas L. Edmonds United States of
America

United Kingdom of
Great Britain and
Northern Ireland

Sir Gerald Fitzmaurice

Mr. J. P. A. Francois Netherlands

Mr. F. V. Garcia Amador Cuba

Mr, Shuhsi Hsu China

Mr., Thanat Khoman Thailand

Faris Bey El-Khouri United Arab Republic
Mr. Ahmed Matine-Daftary  Iran

Mr. Luis Padilla Nervo Mexico

Mr. Radhabinod Pal India

Mr. A. E. F. Sandstrom Sweden

Mr. Georges Scelle France

Mr. Grigory I. Tunkin Union of Soviet

Socialist Republics

Mr. Alfred Verdross Austria
Mr. Kisaburo Yokota Japan
Mr. Jaroslav Zourek Czechoslovakia

3. On 30 April 1958 the Commission elected Mr.
Ricardo J. Alfaro of Panama to fill the casual vacancy
caused by the resignation of Mr. Jean Spiropoulos con-
sequent upon the latter’s election to the International

Court of Justice. Mr. Alfaro assisted in the work of the
Commission from 28 May onwards.

4, At the 454th meeting on 2 June 1958, the Com-
mission received a letter from Mr. Abdullah El-Erian,
United Arab Republic, in which he stated that, having
regard to the provision in article 2, paragraph 2, of the
Commission’s statute that no two members of the Com-
mission shall be nationals of the same State, he wished
to tender his resignation. The Commission accepted the
resignation and, as from 2 June 1958, Mr. El-Erian
took no further part in the work of the Commission, At
a private meeting on 6 June 1958 the Commission de-
cided to postpone until the beginning of the next session
the election to fill the casual vacancy caused by the resig-
nation of Mr. El-Erian,

5. Mr. Thanat Khoman was not able to be present
during the session,

II. Officers

6. At its 431st meeting on 28 Aptil 1958, the Com-
mission elected the following officers:

Cheairmman: Mr, Radhabinod Pal;

First Vice-Chairman. Mr, Gilberto Amado;

Second Vice-Chatrman: Mr. Grigory I. Tunkin;

Rapporteur: Sir Gerald Fitzmaurice.

7. Mr. Yuen-li Liang, Director of the Codification
Division of the Office of Legal Affairs, represented the
Secretary-General and acted as Secretary of the Com-
mission.

III. Agenda

8. The Commission adopted an agenda for the tenth
session consisting of the following items:

1. Filling of casual vacancy in the Commission (article 11

of the statute),

2. Arl;itral procedure: General Assembly resolution 989
(X).
Diplomatic intercourse and immunities.
Law of treaties,
State responsibility.
Consular intercourse and immunities.
Date and place of the eleventh session.
Planning of future work of the Commission.
Limitation of documentation: General Assembly resolu-
tion 1203 (X1II).
10, Other business.

9. In the course of the session the Commission held
forty-eight meetings. It considered all the items on the
agenda with the exception of the law of treaties (item 4)
and State responsibility (item 5). As regards the latter
two items, and consular intercourse and immunities
(item 6) which was considered only briefly, see chap-
ter IV,
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Chapter IT

ARBITRAL PROCEDURE

I. General observations

A. HistoricaL

10. In presenting its final report on arbitral proce-
dure, the International Law Commission recalls the fol-
lowing passages from the opening paragraphs of the
report on this subject which it drew up at its fifth session
in 1953:*

“Q. At its first session in 1949, the International
Law Commission selected arbitral procedure as one
of the topics of codification of international law and
appointed Mr. Georges Scelle as special rapporteur.
The successive stages of the preparation and discus-
sion of that topic are set forth in paragraphs 11-14 of
the report of the Commission on its fourth session.?

“10. At its fourth session in 1952, the Commis-
sion adopted a ‘draft on arbitral procedure’ with ac-
companying comments.® In accordance with article
21, paragraph 2, of its statute, the Commission de-
cided to transmit the draft, through the Secretary-
General, to Governments with the request that they
should submit their comments, The Commission also
decided to draw up, during its fifth session in 1953,
a final draft for submission to the General Assembly
in accordance with article 22 of its statute.

“11. . ..

“12. During its fifth session in 1953, the Com-
mission, at its 185th to 194th meetings, considered the
draft in the light of the comments of Governments
and of the study of the provisional draft by its mem-
bers in the intervening period between the fourth and
fifth sessions, As the result, the Commission adopted
a number of substantial changes which are commented
upon in the present report. No reference is made to
verbal changes and alterations in drafting.”

11, In submitting its 1953 draft on arbitral procedure,
which was at that time intended as a final draft, the Com-
mission, in paragtaph 55 of its report for that year,* ex-
pressed. the view that this final draft, as adopted, called
for action on the part of the General Assembly of the
kind contemplated in article 23, paragraph 1 (c), of the
statute of the Commission, namely, that the draft should
be recommended to Member States with a view to the
conclusion of a convention; the Commission recom-
mended accordingly. The reasons why the Commission
considered the conclusion of a general convention on the
subject to be important and highly desirable were set out
in full in paragraph 56 of that report.

12, The draft was not, however, finally considered
by the Assembly until the tenth session in 1955, when

10ficial Records of the General A Ei i
Supplement No. 9, (A/2456), ::Lh;pter ?fmbly, iohth Session,

“21f4 bid., Seventh Session, Supplement No, 9, (A/2163), paras.

3 1bid., para. 24,
41bid,, Eighth Session, Supplement No, 9, (A/2456),

it was subjected to considerable criticism, particularly in
view of the Commission’s recommendation for the con-
clusion of a convention on the subject. These criticisms
were summarized as follows by the special rapporteur,
Mr. Georges Scelle, in the report he prepared for the
Commission at its ninth session in 1957:

“The Commission’s draft would distort traditional
arbitration practice, making it into a quasi-compulsory
jurisdictional procedure, instead of preserving its classi-
cal diplomatic character, in which it admittedly pro-
duces a legally binding, but final, solution, while leaving
Governments considerable freedom as regards the con-
duct and and even the outcome of the procedure, both
wholly dependent on the form of the compromis. The
{General Assembly took the view that the International
Law Commission had exceeded its terms of reference
by giving preponderance to its desire to promote the
development of international law instead of concentrat-
ing on its primary task, [s.e.] the codification of
custom.”’d

Accordingly, the Assembly eventually adopted resolu-
tion 989 (X) of 14 December 1955 which reads as
follows:

““The General Assembly,

“Having considered the draft® on arbitral procedure
prepared by the International Law Commission at its
fifth session and the comments? thereon submitted by
Governments,

“Recalling General Assembly resolution 797 (VIIT)
of 7 December 1953, in which it was stated that this
draft includes certain important elements with respect
to the progressive development of international law on
arbitral procedure,

“Noting thet a number of suggestions for improve-
ments on the draft have been put forward in the com-
ments submitted by Governments and in the observa-
tions made in the Sixth Committee at the eighth and
current sessions of the General Assembly,

“Believing that a set of rules on arbitral procedure
will inspire States in the drawing up of provisions for
inclusion in international treaties and special arbitra-
tion agreements,

“l. Expresses its appreciation to the International
Law Commission and the Secretary-General for their
work in the field of arbitral procedure;

“2. Invites the International Law Commission to
consider the comments of Governments and the dis-
cussions in the Sixth Committee in so far as they may
contribute further to the value of the draft on arbitral

5See Yearbook of the International Law Commission, 1957,
vol, I; (A/CN4/SER.A/1957/Add.1), document A/CN.4/109,
para, 7.

8 Official Records of the General Assembly, Eighth Session,
Supplement No, 9, (A/2456), para, 57.

7 Ibid., Tenth Session, Annexes, agenda item 52, documents
A /2899 and Add.l and 2, £



procedure, and to report to the General Assembly at
its thirteenth session;

“3. Decides to place the question of arbitral pro-
cedure on the provisional agenda of the thirteenth ses-
sion, including the problem of the desirability of con-
vening an international conference of plenipotentiaries
to conclude a convention on arbitral procedure.”

13. The International Law Commission was not able
to take the matter up at its eighth session in 1956, be-
cause of the necessity of completing at that session its
final draft on the law of the sea; but it devoted some
time to the subject at its ninth session in 1957, with a
view to completing the work during its present (tenth)
session, for presentation to the General Assembly at its
forthcoming thirteenth session, as requested in resolution
089 (X) quoted above. As stated in paragraph 19 (chap-
ter TII) of its 1957 report,® the Commission, at the
ninth session, considered the matter principally from the
point of view of what, in the light of the Assembly’s reso-
lution, ought to be “the ultimate object to be attained in
reviewing the draft on arbitral procedure and, in particu-
lar, whether this object should be a convention or simply
a set of rules which might inspire States in the drawing
up of provisions for inclusion in international treaties
and special arbitration agreements”. As stated in the
same paragraph, the Commission, at its 419th meeting
decided in favour of the second alternative. Tt may be
noted, without unduly stressing the point, that the As-
sembly resolution, while leaving fully open the possihility
of convening an eventual international conference to con-
clude a convention on the subject, appeared rather to in-
cline to the alternative solution.

14, In coming to this conclusion, a majority of the
mernbers of the Commission® were motivated by the feel-
ing that the draft as it stood constituted a homogeneous
and self-consistent whole, based on the view that the
process of arbitration flowed logically from the agreement
of the parties to submit to arbitration and that, the agree-
ment to arbitrate having once been entered into, certain
necessary consequences followed which affected the whole
of the ensuing arbitral procedure, and which the parties
must, in order to honour their agreement, be prepared
to accept. It was however clear from the reactions of
Governments that this concept of arbitration, while not
necessarily going beyond what two States might be pre-
pared to accept for the purposes of submitting a particular
dispute to arbitration ad hoc, or even beyond what two
individual States might be willing to embody in a bilateral
treaty of arbitration intended to govern generally the
settlement of disputes arising between them inter se, did
definitely go beyond what the majority of Governments
would be prepared to accept in advance as a general mul-
tilateral treaty of arbitration to be signed and ratified by
them, in such a way as to apply automatically to the set-
tlement of all future disputes between them. To re-cast
the draft in such a way that it might attract the signature
and ratification of a majority of Governments it would
be necessary to embark on a complete revision, involving
in all probability an alteration in the whole concept on
which it was based. In these circumstances the Commis-
sion took the view that it would be preferable to leave
the existing general form and structure of the draft as it
stood, but to present it to the General Assembly mnot as
the basis of a general multilateral convention on arbitral

8 Ibid., Twelfth Session, Supplement No. 9 (A/3623).
9 Sce, passim, the summary record of the 419th meeting of

the Commission in vol. I of the Yearbook of the International
Law Commission, 1957 (A/CN.4/SER.A/1957), pp. 181-185.

procedure, but as a set of model draft articles which
States could draw upon, to such extent as they might see
fit in concluding bilateral or plurilateral arbitral agree-
ments infer se, or in submitting particular disputes to
arbitration ad hoc.

15. The special rapporteur, Mr. Georges Scelle, ac-
cordingly drew up a further report’® in the light of this
conclusion, for consideration by the Commission at its
present session. On the basis of this report the Commis-
sion discussed the matter at its 433rd to 44Rth, 450th and
471st to 473rd meetings and adopted the articles set out
in part IT below These articles are followed by a general
commentary, but no article-by-article commentary is fur-
nished, for the following reasons. For the purposes of its
original draft of thirty-two articles prepared at its fourth
session in 1952 for comment by Governments, the Com-
mission had furnished an article-by-article commentary
prepared by the special rapporteur, Mr. Georges Scelle.
Although, as stated in paragraph 12 of its report for
1953,1% a number of substantial changes were, in the
light of the comments of Governments, introduced into
the final draft submitted to the Assembly in that report,
these changes were not considered to be of such a charac-
ter as to require a further or new article-hy-article com-
mentary, and the matter was dealt with by means of a
general commentary contained in paragraphs 15-52 of
the report prepared by the general rapporteur for that
year, Mr. H. Lauterpacht (now Sir Hersch Lauterpacht,
Judge of the International Court of Justice). The present
text, now presented, while also containing a number of
changes of substance and, as explained in paragraph 13
above, entailing a change of objective so to speak, equally
involves no fundamental alterations of structure or con-
cept, for the reasons set out in paragraph 14. The increase
in the original number of articles from thirty to thirty-
eight is due almost wholly to the fact that the Commis-
sion decided, on the recommendation of the special rap-
porteur, and in the light of certain comments made in the
General Assembly in 1955, to include a number of pro-
visions relating to the routine conduct of arbitral pro-
ceedings, such as are normally inserted in the compromis
d’arbitrage.t® These provisions are for the most part of a
type which do not involve important points of principle
and call for no special comment. Having regard to these
considerations, to the detailed commentary contained in
the 1952 report, to the further detailed commentary
on the 1952 articles contained in the documents referred
to in footnote 13 below, to the very full general commen-
tary contained in the 1953 report, and also to the exist-
ence of further commentaries contained in the special
rapporteur’s reports for 195714 and 1958,*% the Commis-
sion feels that any further general or detailed restatement
of the principles governing the text would be otiose, and
that the comparatively brief commentary on certain of
the articles which is contained in part III below will
suffice to explain any points of special importance or any
changes to which particular attention should be drawn.

10 A/CN.4/113 of 6 March 1958,

11 O fficial Records of the General Assewmbly, Seventh Session,
Supplement No. 9 (A/2163), chapter 1L

12 Ibid., Eighth Session, Supplement No. 9 (A/2456).

13 This decision was taken despite the fact that the valuable
printed Comamentary on the Draft Convention on Arbitral Pro-
cedure (A/CN.4/92) to the original mimeographed version of
which the Commission referred in paragraph 13 of its 1953
report, contained an annex of about 130 pages devoted to this
type of provision,

14 A/CN.4/109, para. 7. See Yearbook of the Imternational
Law Commisston, 1957, vol. 11 (A/CN.4/SER.A/1957/Add.1),

15 A/CN . 4/113 of 6 March 1958.



B. ScoPE AND PURPOSE OF THE DRAFTI®

16. The commentary to the 1953 text states fully the
fundamental principles governing the law of arbitration
on which the text is based.’” There is no need to re-state
all these principles. Special reference will however be made
presently to two of them (namel}_r the character and con-
sequences of the obligation to arbitrate, and the autonomy
of the parties), on account of their great overriding im-
portance,

17. The structural and other affinities between the
present text and that of 1953 are clearly apparent from
the comparative table of articles which, for convenietice
of reference, is given in a footnote below.’® But these
affinities must not be allowed to obscure the fact that the
text is not now presented as a prospective convention the
adoption of which by the General Assembly would in-
volve for Member States the question of deciding whether
to sign and ratify it or not. This question, considered as
such, no longer arises. If, as the Commission, in accord-
ance with article 23, paragraph 1 (&), of its statute, now
recommends, the Assembly adopts the present report by
resolution, the draft articles would become binding on
any Member State only in the following circumstances,
which indicate the three or four purposes they are now
specifically intended to serve:

(i) If they were embodied in a convention between
two or more States for signature and ratification nter se,
intended to govern the settlement of all, or of any speci-
fied category of future disputes arising between them;

(ii) If they were similarly embodied in a particular
arbitral agreement for the settlement ad koc of an already
existing dispute;

(iii) If—which is a variant of (ii)—parties to a
dispute which they propose to refer to arbitration, wished
to embody the articles, in whole or in part, in their ar-
bitral agreement or in the compromis d’arbitrage, or to

16 The present draft is of course intended to apply to arbitra-
tions between States, The Comuission discussed the question
how far it might also be applicable to other types of arbitra-
tion, such as arbitrations between international organizations,
or between States and international organizations, or between
States and foreign private corporations or other juridical
entities, The Comtnission decided not to proceed with these
aspects of the matter, Neverthcless, now that the draft is no
longer presented in the form of a potential gencral treaty of
arbitration, it may be useful to draw attention to the fact that,
if the parties so desired, its provisions would, with the neces-
sary adaptations, also be capable of utilization for the purposes
of arbitrations between States and international organizations
or between international organizations.

In the case of arbitrations between States and foreign private
corporations or other juridical entities, different legal con-
siderations arise. However, some of the articles of the draft,
if adapted, might be capable of use for this purpose also.

17 Official Records of the General Assembly, Eighth Session,
Supplement No, 9 (A/2456), chapter II, paras. 18-29 and 48-52,

18 The present numbers of the articles are followed by num-
bers in brackets which indicate the article in the 1953 draft
(A/2456, para, 57) on which the present article is broadly
based, Where the present article had no equivalent in 1953,
this fact is indicated by the word “new” in brackets after the
number of the article.

Preamble (1 and 14), article 1 (2), article 2 (9), article 3
(3 and 4), article 4 (5), article 5 (6), article 6 (8), article 7
(new), article 8 (10), article 9 (11), article 10 (12, para.l),
article 11 (12, para2), article 12 (13), article 13 (new),
article 14 (new), article 15 (new), article 16 (new), article 17
(new), article 18 (15), article 19 (16), article 20 (17), article 21
(18), article 22 (21), article 23 (22), article 24 (23), article 25
(20), article 26 (19), article 27 (19, 7 and part new), article
28 (24, 25), article 29 (24, para2), article 30 (26), article 31
(27), article 32 (new), article 33 (28), article 34 (new), article

35 (30), article 36 (31), article 37 (32), article 38 (29 and
part ncw),

include clauses based upon them, or for which the articles
would serve as a model;

(iv) If, in the same circumstances as (iii), the parties
did not wish, or found it difficult, to draw up a detailed
arbitral agreement or compromis, and preferred simply to
declare that the settlement of the dispute and the process
of arbitration would be governed by the present articles
with or without such exceptions, variations or additions
as the parties might indicate.

18. It is thus clear that the draft articles are not in-
tended as, and do not constitute a general treaty of arhi-
tration. They are intended as a guide, not as a strait-
jacket; in this way the fundamental principle of the
autonomy of the parties to a dispute, to which further
reference will be made presently, is fully preserved,
Nevertheless, this principle itself is not unfettered. It is
absolute only in the sense that nothing can compel two
States to engage in arbitration except their own agree-
ment to do so, given either generally and in advance, or
ad hoc in relation to the particular dispute. But this
consent, once given, binds the parties and obliges them to
carry out the undertaking to arbitrate. From this, certain
consequences follow, which are legal conseguences. These
cannot be escaped by the parties, whether they make use
of the present articles to govern their arbitration or not—
for these consequences are inherent in, and spring from,
the simple undertaking to arbitrate, once this has been
given in binding form.

19, The present text therefore, like that of 1953, is
based on the fundamental concept that an agreement to
arbitrate involves in substance an international obligation
equivalent to a treaty obligation.® Having once entered
into it (which they were free not to do) the parties are
legally bound to carry it out and, in consequence, to take
all the steps necessary to enable the arbitration to take
place and the dispute to be finally liquidated ; and, simi-
larly, to refrain from any action, positive or negative,
which would impede or frustrate that consummation,
This may be styled the principle of non-frustration. Ex-
perience having shown that there are a number of ways
in which a party to a dispute, despite its undertaking to
arbitrate, can in fact frustrate the process of arbitration—
e.g., by failing to appoint its arbitrator, or otherwise to
co-operate in setting up the arbitral tribunal; by with-
drawing its arbitrator during the course of the proceed-
ings and failing to appoint another; by failing to appear
and present or defend its case before the tribunal, etc—
the present text, like that of 1953, provides automatic
procedures for filling in any gaps thus created by the
action or inaction of the parties, and thereby for prevent-
ing the frustration of the agreement and enabling the
arbitration to take place and result in a final settlement
binding on the parties,?

20. Within these limits which, it should be empha-
sized, do not spring from these articles as such, but from
the inherent legal position on which they are based, and
by which they themselves are governed, the parties, by
virtue of the principle of their autonomy,?! remain free to
conduct their arbitration as they please, Subject to the
overriding principle of non-frustration, they can adopt
what procedural or other rules they like. In so far as
they adopt or proceed on the basis of the present articles,
they can (subject always to the same limitation) introduce

19 The forms taken by arbitral agreements may of course be
of very diverse characters.

20 See Official Records of the General Assembly, Eighth
Session, Supplement No. 9 (A/2456), paras. 18-25.

21 bid., paras, 48-52,



what exceptions, variations or additions seem good to
them. In this respect, it is desirable to make it quite
clear that, within the limits stated, the application of the
present articles, in so far as adopted by the parties to a
dispute, will always be subject to any special provisions
in the arbitral agreement or compromis d'arbitrage. Con-
sequently, although for reasons of convenience or em-
phasis certain of the articles contain phrases such as “Un-
less otherwise provided in the compromis . . .”, this
should not be taken to mean thzt the application of ather
articles is not equally subordiated to the will of the
parties and to variation or even exclusion under the
terms of the compromis.,

21. Naturally, where in the preceding paragraph ref-
erence is made to the limitations implied by the principle
of non-frustration, it is not intended to suggest that
States can in practice be prevented from drawing up
their arbitral agreement or compromis in such a way that
it will be possible for one or other of them to frustrate
the purpose of the arbitration. But (at any rate with the
exception of those cases where the agreement or comt-
promis expressly permits it) the party taking the frus-
trating action will be acting in a manner which, even if
not actually contrary to the arbitral agreement as such,
will be contrary to the basic principles of general inter-
national law governing the process of arbitration. The
present articles are designed (and this is now one of their
chief objects) to ensure that, if the parties draw up their
arbitral agreement or compromis in such a way that its
object can he frustrated, they will at least do so with
open eyes. If two States, aware of what they are doing,
choose to draft their agreement or compromis in this way,
they are entitled-—or at any rate they have the faculty—
to do so. But if they wish to close the door to the possi-
bility of frustration, the present articles indicate by what
means this can be done.

II. Text of the draft

22. The final text on arhitral procedure in the form
of a set of model draft articles, as adopted by the Com-
mission at its 473rd meeting, reads as follows:

MODEL RULES ON ARBITRAL PROCEDURE

Preamble

The undertaking to arbitrate is based on the following fun-
damental rules:

1. Any undertaking to have recourse to arbitration in order
to scttle a dispute beween States constitutes a legal obligation
which must be carried out in good faith,

2. Such an undertaking results from agreement between the
parties and may relate to ecxisting disputes or to disputes arising
subsequently.

3. The undertakng must be embodied in a written instrument,
whatever the form of the iustrument may be.

4, The procedures suggested to States parties to a dispute
by these model rules shall not be compulsory unless the States
concerned have agreed, either in the compromis or in some other
undertaking, to have recourse thereto.

5. The parties shall be equal in all proceedings before the
arbitral tribunal.

THE EXISTENCE OF A DISPUTE AND THE SCOPE OF THE UNDER-
TAKING TO ARBITRATE

Article 1
1. If, before the constitution of the arbitral tribunal, the
parties to an undertaking to arbitrate disagree as to the ex-
istence of a dispute, or as to whether the existing dispute is
wholly or partly within the scope of the obligation to go to
arbitration, such preliminary question shall, at the request of

any of the parties and failing agresment between them upon
the adoption of another procedure, be brought before the
International Court of Justice for decision by means of its
summary procedure,

2. ']:‘he Court shall have the power to indicate, if it considers
that circumstances so require, any provisional measures which
ought to be taken to preserve the respective rights of either
party,

3. If the arbitral tribunal has already heen constituted, any
dispute concerning arbitrability shall be referred to it.

THE compromis
Article 2

1. Unless there are earlier agreements which suffice for the
purpose, for example in the undertaking to arbitrate itself, the
parties having recourse to arbitration shall conclude a com-
promis which shall specify, as a minimum:

'(a) The undertaking to arbitrate according to which the
dispute is to be submitted to the arbitrators;

.(b) The subject-matter of the dispute and, if possible, the
points on which the parties are or are not agreed;

() The method of constituting the tribunal and the number
of arbitrators.

2. In addition, the compromis shall include any other provi-
sions deemed desirable by the parties, in particular:

(i) The rules of law and the principles to be applied by the
tribunal, and the right, if any, conferred on it to decide ¢4
aequo ¢t bono as though it had legislative functions in the
matter ;

(ii} The power, if any, of the tribunal to make recom-
mendations to the parties;

(iii) Such power as may be conferred on the tribunal to
make its own rules of procedure;

(iv) The procedure to be followed by the tribunal; provided
that, once constituted, the tribunal shall be free to override
any provisions of the compromis which may prevent it from
rendering its award;

(v) The number of members required for the constitution of
a guorum for the conduct of the hearings;

(vi) The majority required for the award;

(vii) The time limit within which the award shall be
rendered;

(vili) The right of the members of the tribunal to attach
dissenting or individual opinions to the award, or any prohibi-
tion of such opinions;

(ix) The languages to be employed in the course of the
proceedings;

{x) The manner in which the costs and disbursements shall
be apportioned ;

(xi) The services which the International Court of Justice
may be asked to render,

This enumeration is not intended to be exhaustive,

CONSTITUTION OF THE TRIBUNAL

Article 3

1. Immediately after the request made by one of the States
parties to the dispute for the submission of the dispute to
arbitration, or after the decision on the arbitrability of the
dispute, the parties to an undertaking to arbitrate shall take
the nccessary steps, either by means of the compromis or by
special agreement, in order to arrive at the constitution of the
arhitral tribunal.

2. If the tribunal is not constituted within three months
from the date of the request made for the submission of the
dispute to arbitration, or from the date of the decision on
arbitrability, the President of the International Court of
Justice shall, at the request of either party, appoint the arbi-
trators not yet designated. If the President is prevented from
acting or is a national of one of the parties, the appointments
shall be made by the Vice-President, If the Vice-President is
prevented from acting or is a national of one of the parties,



the appointments shall be made by the oldest member of the
Court who is not a national of either party.

3. The appointments referred to in paragraph 2 shall, after
consultation with the parties, be made in accordance with the
provisions of the compromis or of any other instrument con-
sequent upon the lmderta.king_to arbitrate, .In the absence of
such provisions, the compesition of the tribunal shall, fsfter
consultation with the parties, be determined by the President
of the International Court of Justice or by the judge acting
in his place, It shall be understood that in this event the
number of the arbitrators must be uneven and should pre-
ferably be five.

4. Where provision is made for the choice of a president
of the tribunal by the other arbitrators, the tribunal shall be
deemed to he constituted when the president is selected. If the
president has not heen chosen within two months of the ap-
pointment of the arbitrators, he shall be designated in accord-
ance with the procedure prescribed in paragraph 2.

5. Subject to the special circumstances of the case, the
arbitrators shall be chosen from among persons of recognized
competence in international law.

Article 4

1. Once the tribunal has been constituted, its composition
shall remain unchanged until the award has been rendered.

2. A party may, however, replace an arbitrator appointed
by it, provided that the tribunal has not yet begun its proceed-
ings. Once the proceedings have begun, an arbitrator appointed
by a party may not be replaced except by mutual agreement
between the parties.

3. Arbitrators appointed by mutual agreement between the
parties, or by agreement between arbitrators already appoiuted,
may not be changed after the proceedings have begun, save
in exceptional circumstances, Arbitrators appointed in the
manner provided for in article 3, paragraph 2, may not be
changed even by agreement between the parties.

4, The proceedings are deemed to have begun when the
president of the tribunal or the sole arbitrator has made the
first procedural order. :

Ariicle 5

If, whether before or after the proceedings have begun, a
vacancy should occur on account of the death, ineapacity or
resignation of an arbitrator, it shall be filled in accordance
with the procedure prescribed for the original appointment,

Article 6

1. A party may propose the disqualification of one of the
arbitrators on account of a fact arising subsequently to the
constitution of the tribunal. It may only propose the disqualifi-
cation of one of the arbitrators on account of a fact arising
prior to the constitution of the tribunal if it can show that
the appointment was made without knowledge of that fact
or as a result of fraud. In either case, the decision shall be
taken by the other members of the tribunal,

2. In the case of a sole arbitrator or of the president of
the tribunal, the question of disqualificaton shall, in the absence
of agreement between the parties, be decided by the Interna-
tional Court of Justice on the application of one of them,

3. Any resulting vacancy or vacancies shall be filled in

accor'dance with the procedure prescribed for the original
appointments,

Article 7

Where a vacancy has been filled after the proceedings have
begun, the proceedings shall continue from the point they had
rea(_:hcd at the time the vacancy occurred, The newly appointed
arbitrator may, however, require that the oral proceedings
shall be recommenced from the beginning, if these have already

been started.
POWERS OF THE TRIBUNAL AND THE PROCESS OF ARBITRATION
Article 8

1. When the {Jndertaking to arbitrate or any supplementary
agreement contains provisions which seem sufficient for the

purpose of a compromis, and the tribunal has been constituted,
either party may submit the dispute to the tribunal by applica-
tion. If the other party refuses to answer the application on
the ground that the provisions above referred to are insuffi-
cient, the tribunal shall decide whether there is already suf-
ficient agreement between the parties on the essential elements
of a compromis as set forth in article 2, In the case of an
affirmative decision, the tribunal shall prescribe the necessary
measures for the institution or continuation of the proceedings,
In the contrary case, the tribunal shall order the parties to
complete or conclude the compromis within such time limits
as it deems reasonable.

2. If the parties fail to agree or to complete the compromis
within the time limit fixed in accordance with the preceeding
paragraph, the tribunal, within three months after the parties
report failure to agree—or after the decision, if any, on the
arbitrability of the dispute—shall proceed to hear and decide
the case on the application of either party.

Article 9

The arbitral tribunal, which is the judge of its own com-
petence, has the power to interpret the compromis and the other
instruments on which that competence is based.

Article 10

1. In the absence of any agreement between the parties
concerning the law to be applied, the tribunal shall apply:

(a) International conventions, whether general or particular,
establishing rules expressly recognized by the contesting States;

(b) International custom, as evidence of a general practice
accepted as law;

(¢) The general principles of law recognized by civilized
nations;

(@) Judicial decisions and the teachings of the most highly
qualified publicists of the various nations, as subsidiary means
for the determination of rules of law,

2. If the agreement between the parties so provides, the
tribunal may also decide ex aequo et bono.

Article 11

The tribunal may not bring in a finding of non Kguet on the
ground of the silence or obscurity of the law to be applied.

Article 12

1. In the absence of any agreement between the parties con-
cerning the procedure of the tribunal, or if the rules laid down
by them are insufficient, the tribunal shall be competent to
formulate or complete the rules of procedure.

2. All decisions shall be taken by a majority vote of the
members of the tribunal,

Article 13

If the _languages to be employed are not specified in the
compromis, this question shall be decided by the tribunal,

Article 14

1. The parties shall appoint agents before the tribunal to
act as intermediaries between them and the tribunal,

2. They. may retain counsel and advocates for the prosecution
of their rights and interests before the tribunal.

3. The parties shall be entitled through their agents, counsel
or advocates to submit in writing and orally to the tribumal
any arguments they may deem expedient for the prosecution
of their case. They shall have the right to raise objections and
incidental points. The decisions of the tribunal on such matters
shall he final.

4. The members of the tribunal shall have the right to put
questions to agents, counsel or advocates, and to ask them for
explanations, Neither the questions put nor the remarks made
during the hearing are to be regarded as an expression of
opinion by the tribunal or by its members.

Article 15

L. The arbitral procedure shall in general comprise two
distinct phases : pleadings and hearing.



2. The pleadings shall consist in the communication by the
respective agents to the members of the tribunal and to the
opposite party of memorials, counter-memorials and, if neces-
sary, of replies and rejoinders. Each party must attach all
papers and documents cited by it in the case.

3. The time limits fixed by the compromis may be extended
by mutual agreement between the parties, or by the tribunal
when it deems such extension necessary to enable it to reach
a just decision,

4. The hearing shall consist in the oral development of
the parties’ arguments before the tribunal.

5. A certified true copy of every document produced by
either party shall be communicated to the other party.

Article 16

1. The hearing shall be conducted by the president. It shall
be public only if the tribunal so decides with the consent of
the parties.

2. Records of the hearing shall be kept and signed by the
president, registrar or secretary; only those so signed shall be
authentic,

Article 17

1. After the tribunal has closed the written pleadings, it
shall have the right to reject any papers and documents not
yet produced which either party may wish to submit to it
without the consent of the other party. The tribunal shall,
however, remain free to take into consideration any such papers
and documents which the agents, advocates or counsel of one
or other of the parties may bring to its notice, provided that
they have been made known to the other party. The latter
shall have the right to require a further extension of the
written pleadings so as to he able to give a reply in writing.

2. The tribunal may also require the parties to produce all
necessary documents and to provide all necessary explanations.
It shall take note of any refusal to do so.

Article 18

1. The tribunal shall decide as to the admissibility of the
evidence that may be adduced, and shall be the judge of its
probative value. It shall have the power, at any stage of the
proceedings, to call upon experts and to require the appearance
of witnesses. It may also, if necessary, decide to visit the scene
connected with the case before it.

2. The parties shall co-operate with the tribunal in dealing
with the evidence and in the other measures contemplated by
paragraph 1. The tribunal shall take note of the failure of any
party to comply with the obligations of this paragraph,

Article 19

In the absence of any agreement to the contrary implied
by the undertaking to arbitrate or contained in the compromis,
the tribunal shall decide on any ancillary claims which it
considers to be inseparable from the subject-matter of the
dispute and necessary for its final settlement.

Article 20

The tribunal, or in case of urgency its president subject to
confirmation by the tribunal, shall have the power to indicate,
if it considers that circumstances so require, any provisional
measures which ought to be taken to preserve the respective
rights of either party,.

Article 21

1. When, subject to the control of the tribunal, the agents,
advocates and counsel have completed their presentation of the
case, the proceedings shall be formally declared closed.

2. The tribunal shall, liowever, have the power, so long
as the award has not been rendered, to re-open the proceed-
ings after their closure, on the ground that new evidence is
forthcoming of such a nature as to constitute a decisive factor,
or if it considers, after careful consideration, that there is a
need for clarification on certain points.

Article 22
1. Except where the claimant admits the soundness of the
def_endant’s case, discontinuance of the proceedings by the
claimant party shall not be accepted by the tribunal without the
consent of the defendant,
2.' If the case is discontinued by agreement between the
parties, the tribunal shall take note of the fact.

Article 23
If t!ue parties reach a settlement, it shall be taken note of by
fhe tribunal. At the request of either party, the tribunal may,
if it thinks fit, embody the settlement in an award.

Article 24
The award shall normally be rendered within the period
ﬁ:sed by the compromis, but the tribunal may decide to extend
this period if it would otherwise be unable to render the award.

Article 25

1. Whenever one of the parties has not appeared before the
tribunal, or has failed to present its case, the other party
may call upon the tribunal to decide in favour of its case.

2. The arbitral tribunal may grant the defaulting party a
period of grace before rendering the award,

3. On the expiry of this period of grace, the tribunal shall
render an award after it has satisfied itself that it has juris-
diction. It tmay only decide in favour of the submissions of the
party appearing, if satisfied that they are well-founded in fact
and in law.

DELIBERATIONS OF THE TRIBUNAL

Avrticle 26
The deliberations of the tribunal shall remain secret.

Article 27

1. All the arbitrators shall participate in the decisions,

2. Except in cases where the compromis provides for a
quorum, or in cases where the absence of an arbitrator occurs
without the permission of the president of the tribunal, the
arbitrator who is absent shall be replaced by an arbitrator
nominated by the President of the International Court of
Justice. In the case of such replacement the provisions of
article 7 shall apply.

THE AWARD

Article 28

1. The award shall be rendered by a majority vote of the
members of the tribunal. It shall be drawn up in writing and
shall bear the date on which it was rendered. It shall contain
the names of the arbitrators and shall be signed by the presi-
dent and by the members of the tribunal who have voted for
it. The arbitrators may not abstain from voting.

2. Unless otherwise provided in the compromis, any member
of the tribunal may attach his separate or dissenting opinion
to the award.

3. The award shall be deemed to have been rendered when
it has been read in open court, the agents of the parties being
present or having been duly summoned to appear,

4. The award shall immediately be communicated to the
parties,

Article 29
The award shall, in respect of every point on which it rules,
state the reasons on which it is based.
Article 30

Once rendered, the award shall be binding upon the parties.
It shall be carried out in good faith immediately, unless the
tribunal has allowed a time limit for the carrying out of the
award or of any part of it.

Article 31
During a period of one month after the award has been
rendered and communicated to the parties, the tribunal may,



either of its own accord or at the request of either party,
rectify any clerical, typographical or arithmetical error in the
award, or any obvious error of 2 similar nature,

Article 32

The arbitral award shall constitute a definitive settlement.

of the dispute,

INTERFRETATION OF THE AWARD

Article 33

1. Any dispute between the parties as to tf{e meaning and
scope of the award shall, at the request of either party and
within three months of the rendering of the award, be referred
to the tribunal which rendered the award.

2, If, for any reason, it is found impossible to submit_ tl}e
dispule to the tribunal which rendered the award, and if within
the above-mentioned time limit the parties have not agreed
upon another solution, the dispute may be referred to the
International Court of Justice at the request of either party.

3. In the event of a request for interpretation, it shall be
for the tribunal or for the International Court of Justice, as
the case may be, to decide whether and to what extent execution
of the award shall be stayed pending a decision on the request.

Article 34

Failing a request for interpretation, or after a decision on
such a request has been made, all pleadings and documents
in the case shall be deposited by the president of the tribunal
with the Tnternational Bureau of the Permanent Court of
Arbitration or with another depositary selected by agreement
between the parties,

VALIDITY AND ANNULMENT OF THE AWARD

Article 35

The validity of an award may be challenged by either party
on one or more of the following grounds:

(a) That the tribunal has exceeded its powers;

(b) That there was corruption on the part of a member of
the tribunal;

(¢) That there has been a failure to state the reasons for
the award or a seriots departure from a fundamental rule of
procedure ;

(d) That the undertaking to arbitrate or the compromus is
a nullity,

Article 36

1. If, within three months of the date on which the validity
of the award is contested, the parties have not agreed on
another tribumal, the International Court of Justice shall be
competent to declare the total or partial nullity of the award
on the application of either party.

2. In the cases covered hy article 35, sub-paragraphs (a)
and (¢), validity must be contested within six months of the
rendering of the award, and in the cases covered by sub-
paragraphs (&) and (d) within six months of the discovery of
the corruption or of the facts giving rise to the claim of nullity,
and in any case within ten years of the rendering of the award.

3. The Court may, at the request of the interested party,
and if circumstances so require, grant a stay of execution
pending the final decision on the application for annuiment,

Article 37

If the award is declared invalid by the International Court
of Justice, the dispute shall be submitted to a new tribunal
constituted by agreement between the parties, or, failing such
agreement, in the manner provided by article 3.

REVISION OF THE AWARD

Article 38

1. An a.pplication for the revision of the award may be
mace by either party on the ground of the discovery of some
fact of such a nature as to constitute a decisive factor, pro-

vided that when the award was rendered that fact was un-
known to the tribunal and to the party requesting revision,
and that such ignorance was not due to the negligence of the
party requesting revision.

2. The application for revision must be made within six
months of the discovery of the new fact, and in any case
within ten years of the rendering of the award,

3. In the proceedings for revision, the tribunal shall, in the
first instance, make a finding as to the existence of the alleged
new fact and rule on the admissibility of the application.

4, If the tribunal finds the application admissible, it shall
then decide on the merits of the dispute,

5. The application for revision shall, whenever possible, be
made to the tribunal which rendered the award.

6. If, for any reason, it is not possible to make the applica-
tion to the tribunal which rendered the award, it may, unless
the parties otherwise agree, be made by either of them to the
International Court of Justice.

7. The tribunal or the Court may, at the request of the
interested party, and if circumstances so require, grant a stay
of execution pending the final decision on the application for
revision.

IIl. Comments on particular articles

Notes:

(i) The following comments are not intended as an
article-by-article commentary. Only those articles are
commented upon which are either new or involve sub-
stantial changes not otherwise self-explanatory. Many
of the changes made, as compared with the 1953 text,
are only changes of a technical or drafting character or
in the nature of re-arrangement,

(ii) No attempt is made to indicate the reason why in
a number of cases no changes have been made in order
to meet criticisms made in the General Assembly or
elsewhere by Governments. In the first place, the rea-
sons for and against the proposed changes are fully set
out in the 195722 and 1958% reports of the special
rapporteur, Mr. Georges Scelle. In the second place,
the fact that the articles are now presented as a madel
draft rather than as a potential general convention of
arbitration which would be binding upon States has
the effect of placing these criticisms against a different
background thus causing them to lose a good deal of
their point.

23. Preamble. Subject to language changes, the
first three paragraphs of this preamble correspond to arti-
cle 1 of the 1953 text. Paragraph 4 is new, but merely
states the position already set out earlier in the present
commentary, according to which the articles have no
binding effect unless specifically embodied by the parties
in a compromis or other agreement. Paragraph 5 cor-
responds to article 14 of the 1953 text,

24. In view of the fact that all the provisions of the
preamble relate to the substantive law of arbitration
rather than to arbitral procedure as such, the Commission
felt that in the present context of the draft it would be
preferable to state them in preambular form and not keep
them as substantive articles. In effect they govern any
arbitration, but they govern it as principles of general
international law rather than as deriving from the agree-
ment of the parties.

25. Article 1. This article, like a number of others

in the text, e.g. articles 3, 6, 27, 33, 36, 37 etc., involves
the exercise of functions by the President of the Inter-

22 See Yearbook of the International Law Commission, 1957.
vol. II (A/CN.4/SER.A/1957/Add.1), document A/CN.4/109
28 A/CN.4/113 of 6 March 1958.



national Court of Justice, or by the Court itself. Criti-
cisms of similar provisions in the 1953 text were made
on the ground that this set up the International Court of
Justice as a sort of super-tribunal not subordinate to the
agreement of the parties. Despite doubts expressed by
certain of its members, the Commission did not consider
these criticisms to be well-founded, particularly in the
present context of the draft, according to which the ar-
ticles in question will be binding upon the parties only in
so far as they accept those articles and make them patt
of the arbitral agreement, On the other hand, the articles
are necessary if the process of arbitration is not to be
liable to possible frustration as described in paragraphs
18, 19, 20 and 21 above. The practice of conferring func-
tions upon the President of the International Courtt, or
even upon the Court itself, is a fairly common one and
has never given rise to any difficulty. Further comments
on this matter are contained in paragraphs 45 and 46
of the commentary to the 1953 text,

26. Article 2. There is now included, amongst the
matters which a compromis must deal with, the specifica-
tion of the undertaking to arbitrate in virtue of which
the dispute is to be submitted to arbitration. The list of
matters which ought if possible to be regulated by the
compromis remains substantially unchanged.

27. Article 4. This article, as compared with the
1953 text, has been amplified so as to include possible
cases not previously covered,

28. Article 5. This article covers the previous arti-
cles 6 and 7 of the 1953 text. The changes effected are
based in particular on the feeling that it is not in practice
possible to prevent an arbitrator from withdrawing or
resigning if he wishes to do so, and that in such event it
is not necessary to do more than provide for the filling
of the vacancy by the same means as were employed for
the original appointment.

29. Article 7. This article is new. It is obviously
undesirable that the proceedings should have to start
again from the begitning merely because a vacancy has
occurred and has been filled. There is, moreover, no diffi-
culty over the written proceedings, which the new arbi-
trator is able to read. On the other hand, if the oral pro-
ceedings have begun, the new arbitrator ought to have
the right to require that these be started again.

30. Article 8. The first paragraph of this article
does not differ substantially from the corresponding arti-
cle 10 of the 1953 text, but embodies technical improve-
ments and simplifications in what was a somewhat com-
plicated provision. As regards paragraphs 2 and 3 of the
previous article 10, various objections were felt to the
idea of the tribunal itself drawing up the compromis; nor
was this felt to be necessary. Whether or not there is a
compromis in the technical sense of that term, there is
always an undertaking to arbitrate, whether this has been
completed by the drawing up of a compromis or not.
Even if the parties are unable to draw up or complete the
compromis, it is always possible for the tribunal to pro-
ceed with the case, so long as one of the parties requests
it to do so. Either the nature of the dispute will have
been defined in the original agreement to arbitrate or,
alternatively, it will be defined in the application made
to the tribunal to proceed with the case and in the sub-
sequent written pleadings the deposit of which the tribunal
will order.

31. Article 9. Despite the considerations set out in
paragraph 42 of the commentary to the 1953 text, in
favour of retaining the term “‘widest”, which appeared in
the corresponding article 11 of that text, the Commission

decided that the use of this term was unnecessary and
might give rise to difficulties.

32. Article 10, The substance of this article, as
compared with the corresponding article 12 of the 1953
text, remains the same; but as the phrase “shall be
guided by Article 38, paragraph 1, of the Statute of the
International Court of Justice” was considered to be
unsatisfactory, and no other general phrase referring to
that provision seemed free from drafting difficulties, it
was decided to set out the actual terms of Article 38,
paragraph 1. Paragraph 2 of old article 12 (the question
of non liqguet) now appears, somewhat amended, as
article 11,

33. Articles 13 to 17. These articles, as explained
in paragraph 15 above, have been newly introduced, in
order to meet certain wishes expressed in the course of
the General Assembly’s discussions. They are articles re-
lating to the routine procedure of arbitration and call for
no special comment, except with reference to article 17,
which is based on the consideration that it is undesirable,
once the written proceedings have been closed, for further
documentary material to be presented or adduced in evi-
dence by the parties, Nevertheless, it is equally not de-
sirable to exclude all possibilty of presenting such new
material, The essential consideration is that, if new ma-
terial presented by one of the parties is admitted, the
other should have an opportunity of dealing with it in
writing and should be able to require a prolongation of
the written proceedings for that purpose. In this way the
possibility of new written material being presented on
the eve of the oral hearing, so that the other party has
inadequate time to consider or reply to it in writing be-
fore the oral hearing takes place, can be eliminated.

34. Article 19. This article has been a good deal
simplified in comparison with the corresponding article
16 of the 1953 text. In particular, the general reference
to ancillary claims, in place of the phraseology used in
the previous article 16, should get over a number of dif-
ficulties of definition which that phraseology might have
entailed. The basic object is that the grounds of dispute
between the parties arising out of the same subject-mat-
ter should be completely disposed of.

35. Article 21. Paragraph 2 of this article, which
otherwise corresponds to article 18 of the 1953 text, is
new. It seemed to the Commission desirable to give the
tribunal this faculty in order to insure that no element
material to its decision should be excluded.

36. Article 22. The corresponding article 21 of the
1953 text provided that in no case could discontinuance
of the proceedings by the claimant party be accepted by
the tribunal without the consent of the defendant party.
It seemed to the Commission that this principle ought
only to apply in those cases where the claimant party
proposed to discontinue the proceedings without any re-
cognition of the validity of the defendant’s case, since in
that event the defendant State may still have an interest
in endeavouring to secure from the tribunal a positive
pronouncement in its favour. Where, however, such
recognition is given, it would obviously be unnecessary
to require the consent of the defendant party before the
proceedings could be discontinued.

37. Articde 25. The drafting of the corresponding
article 20 of the 1953 text was defective inasmuch as it
seemed to imply that it would always be the defendant
party which would fail to appear and defend the claim,
and the claimant party whose case would accordingly be
adjudged valid. It is, however, equally possible that the
claimant party may fail to pursue its case, but that the



defendant party will not be content with anything short
of an actual decision in favour of its own arguments in
case the claimant should attempt to re-open the matter at
a later date. The article has, therefore, been amended to
take account of both possibilities, The second paragraph
is new, but self-explanatory,

38. Articles 26 and 27. These articles include the
matters previously dealt with by the single article 19 of
the 1953 text. The second paragraph of article 27 is
new. The Commission felt it undesirable to adhere to
the somewhat rigid system of the previous article 19,
which could be interpreted as involving the unremitting
attendance on all occasions of all the members of the
tribunal. It is, on the other hand, necessary to ensure
that an arbitrator shall not, through his deliberate ab-
sence, be able to frustrate the rendering of the award.

39, Article 28. Paragraphs 1, 3 and 4 of this ar-
ticle correspond to the same paragraphs of article 24 of
the 1953 text, and paragraph 2 corresponds to article 25
of that text. The first sentence of paragraph 1 is, how-
ever, new. Despite the general provision on the subject
of majority decisions contained in article 12, it was felt
desirable to repeat this requirement specifically in respect
of the rendering of the award. Paragraph 2 of the pre-
vious article 24 concerning the statermnent of the reasons
for the award now appears as article 29 of the present
text,

40, Avrticle 32. This article is new. It no doubt goes
without saying that the award constitutes a final settle-
ment of the dispute, but it seemed desirable to the Com-
mission to emphasize this fact in view of the provisions
concerning the possible interpretation, revision or annul-
ment of the award. These possibilities do not alter the fact

10

that, subject to any necessity for interpreting, or to any
eventual reyis&on or annulment of the award, it consti-
tutes, in principle, a definitive and final settlement,

41, The provisions concerning interpretation in ar-
ticle 33, which previously figured in article 28 of the
1953 text, remain substantially unchanged apart from
re-wording and re-arrangement.

42. Article 34. This article is new. Its object is to
ensure that the documents and written records of arbitral
proceedings, which may be of great value for the study
of international law and in other ways, should not be-
come lost or forgotten, It goes without saying that the
Secretary-General of the Permanent Court of Arbitra-
tion, or other depositary, would not permit any inspec-
tion of the records by a third party without obtaining the
consent of the parties to the dispute.

43. Article 35. Sub-paragraph (d) is new as com-
pared with the corresponding article 30 of the 1953 text.
Despite the cogent considerations contained in paragraph
39 of the commentary to that text, the Commission de-
cided to add the nullity of the undertaking to arbitrate
or of the compromis as a ground of the nullity of the
eventual award. It is difficult, in principle, to deny that
the nullity of the original undertaking or compromis, if
established, must automatically entail the nullity of the
award. Such cases should, however, prove exceedingly
rare. The principle at issue is the same as that which
governs the essential validity of treaties, and it is notice-
able that there are very few precedents involving the
nullity of a treaty or other international agreement, when
drawn up in proper form, and apparently regularly con-
cluded between duly authorized plenipotentiaries or gov-
ernmental organs empowered to act on behalf of the State,



Chapter III

DIPLOMATIC INTERCOURSE* AND IMMUNITIES

Introduction

I

44, In the course of its first session, in 1949, the
International Law Commission selected “diplomatic in-
tercourse and immunities” as one of the topics the codi-
fication of which it considered desirable and feasible. It
did not, however, include this subject among those to
which priority was accorded.2®

45. At its fifth session in 1953, the Commission was
apprised of General Assembly resolution 685 (VII) of 5
December 1952, by which the Assembly requested the
Commission to undertale, as soon as it considered it pos-
sible, the codification of ‘‘diplomatic intercourse and im-
munities” and to treat it as a priority topic.?

46. At its sixth session in 1954, the Commission de-
cided to initiate work on the subject, and appointed Mr.
A, E. F. Sandstrém special rapporteur.2?

47. Owing to lack of time, the Commission was un-
able to take up the subject until its ninth session in
1957. At that session, the Commission considered the
topic on the basis of the report prepared by the special
rapporteur (A/CN.4/91). It adogced a provisional set of
draft articles with a commentary.*8

48. In accordance with articles 16 and 21 of its
statute, the Commission decided to transmit this draft,
through the Secretary-General, to Governments for their
observations, By 16 May 1958, the Governments of the
following countries had communicated their observations:
Argentina, Australia, Belgium, Cambodia, Chile, China,
Czechoslovakia, Denmark, Finland, Italy, Japan, Jordan,
Luxembourg, Netherlands, Pakistan, Sweden, Switzer-
land, Union of Soviet Socialist Republics, United King-
dom of Great Britain and Northern Ireland, United
States of America and Yugoslavia (A/CN.4/114 and
Add.1-6). The text of these observations is reproduced
in an annex to the present report. The Commission also
had before it a summary (A/CN.4/1.72), prepared by
the Secretariat, of opinions expressed in the Sixth Com-
glrittee of the General Assembly relative to the 1957

aft.

49, During the present session, at its 448th, 449th,
451st to 468th and 474th to 478th meetings, the Com-
mission examined the text of the provisional draft in
the light of the observations of Governments and of the
conclusions drawn from them by the special rapporteur

24 The term “intercourse” (in the English text) has tradi-
tionally been employed by the Commission in relation to this
subject. The term used in the French text is “Relations (diplo-
matiques etc.)”. There is no reason why in English the title
“Diplomatic relations and immunities” should not also be
employed,

25 See Official Records of the General Assembly, Fourth
Session, Supplement No. 10 (A/925), paras. 16 and 20.

171(?)8 Ibid., Eighth Session, Supplement No. 9 (A/2456), para.

27 Ibid., Ninth Session, Supplement No, 9 (A/2693), para. 73.
28 Higz‘., Twelfth Session, Supplement No. 9 (A/3623),
para. 16,
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(A/CN.4/116 and Add.l and 2). In consequence of
that examination, the Commission made a number of
changes in the provisional draft.

50. At its 468th meeting, the Commission decided
(under article 23, paragraph 1 (c) of its statute) to
recommend to the General Assembly that the draft ar-
ticles on diplomatic intercourse and immunities should be
recommended to Member States with a view ta the con-
clusion of a convention.

51, The draft deals only with permanent diplomatic
missions, Diplomatic relations between States also as-
sume other forms that might be placed under the head-
ing of “ed hoc diplomacy”, covering itinerant envoys,
diplomatic conferences and special missions sent to a
State for limited purposes. The Commission considered
that these forms of diplomacy should also be studied, in
order to bring out the rules of law governing them, and
requested the special rapporteur to make a study of the
question and to submit his report at a future session.

52. Apart from diplomatic relations between States,
there are also relations between States and international
organizations. There is likewise the question of the privi-
leges and immunities of the organizations themselves.
However, these matters are, as regards most of the or-
ganizations, governed by special conventions,

II. Text of the draft articles and commentary

53. The text of the draft articles together with a
commentary, as adopted by the Commission at its present
session, is reproduced below.

DRAFT ARTICLES ON DIPLOMATIC
INTERCOURSE AND IMMUNITIES

DrriNITIONS

Article 1

For the purpose of the present draft articles, the
following expressions shall have the meanings
hereunder assigned to them:

(a) The “head of the mission” is the person
charged by the sending State with the duty of act-
ing in that capacity;

(b) The “members of the mission” are the head
of the mission and the members of the staff of the
missions

(¢c) The “members of the staff of the mission”
are the members of the diplomatic staff, of the
administrative and technical staff and of the ser-
vice staff of the mission;

(d) The “diplomatic staff" consists of the mem-
bers of the staff of the mission having diplomatic
rank;

(¢) A “diplomatic agent” is the head of the
mission or a member of the diplomatic staff of the
mission;



(f) The “administrative and technical staff”
consists of the members of the staff of the mission
employed in the administrative and technical ser-
vice of the mission;

(g) The “service staff’” consists of the members
of the staff of the mission in the domestic service
of the mission;

(k) A “private servant” is a person in the do-
mestic service of the head or of a member of the
mission,

SrctioN I, DIPLOMATIC INTERCOURSE IN GENERAL
Establishment of diplomatic relations and missions

Article 2

The establishment of diplomatic relations be-
tween States, and of permanent diplomatic mis-
sions, takes place by mutual consent.

Commentary

(1) There is frequent reference in doctrine to a
“right of legation” said to be enjoyed by every sovereign
State. The interdependence of nations and the importance
of developing friendly relations between them, which is
one of the purposes of the United Nations, necessitate
the establishment of diplomatic relations between them.
However, since no right of legation can be exercised
without agreement between the parties, the Commission
did not consider that it should mention it in the text of
the draft.

(2) Article 2, which corresponds to article 1 of the
1957 draft, remains unchanged. It merely states that the
establishment of diplomatic relations between two States,
and in particular of permanent diplomatic missions, takes
place by mutual agreement.

(3) The most efficient way of maintaining diplo-
matic relations between two States is for each to estab-
lish a permanent diplomatic mission (i.e., an embassy or
a legation) in the territory of the other; but there is
nothing to prevent two States from agreeing on other
methods of conducting their diplomatic relations, for ex-
ample, through their missions in a third State.

(4) Al independent States may establish diplomatic
relations. In the case of a State which is a member of a
federation, the question whether it is qualified to do so
depends on the federal constitution.

Functions of a diplomatic mission
Article 3

_ The functions of a diplomatic mission consist
inter alia in:

_(a) Representing the sending State in the re-
ceiving State;

(b) Protecting in the receiving State the inter-
ests of the sending State and of itg nationals;

(c) Negotiating with the Government of the
receiving State;

(d) Ascertaining by all lawful means conditions
and developments in the receiving State, and re-
porting thereon to the Government of the sending
State;

(e) Promoting friendly relations between the
ser}ding State and the receiving State, and devel-
oping their economic, cultural and scientific rela-
tions.
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Commentary

(1) A detailed enumeration of all the functions of a
diplomatic mission would be very le_ngthy. Tl}e Com-
mission has merely mentioned the main categories under
very broad headings.

(2) First of all, under sub—paragrap_h.(a), comes the
task which characterizes the whole activity of the mis-
sion. The mission represents the sending State in the
receiving State. The mission, and in particular the head
of the mission, is the spokesman for its Government in
communications with the receiving Government, or in
any discussions with that Government to which relations
between the two States may give rise.

(3) Sub-paragraphs (b), (c) and (d) state the
classic functions of the mission, viz. protecting in the
receiving State the interests of the sending State and of
its nationals; negotiating with the Government of the
receiving State and ascertaining conditions and develop-
ments in the receiving State and reporting thereon to
the Government of the sending State.

(4) The functions mentioned in sub-paragraph (b)
must be carried on in conformity with the rules of inter-
national law. The validity of the rule laid down in ar-
ticle 40, paragraph 1, which prohibits interference in the
internal affairs of the receiving State, and of the rule
concerning the exhaustion of remedies in the local courts
(in cases in which this rule is applicable) is not affected
in any way.

(5) The phrase “conditions and developments” in
sub-paragraph (d) covers the political, cultural, social
and economic activities of the country, and in general all
aspects of life which may be of interest to the sending
State. Only lawful means may be used by the mission in
ascertaining these conditions and developments.

(6) The enumeration of functions as given in the
draft prepared at the ninth session (1957 ) has been sup-
plemented by a reference to certain functions which, in
consequence of the establishment of the United Nations
and of modern developments, have acquired steadily in-
creasing importance, viz. (e) promoting friendly rela-
tions between the sending State and the receiving State
and developing economic, cultural and scientific relations
between the two States.

(7) With regard to trade missions, it should be noted
that the question of commercial representation as such—
Le, apart from the commercial attachés of a diplomatic
mission—is not dealt with in the draft because it is
usually governed by bilateral agreement,

Appointment of the head of the mission agrément

Article 4

The sending State must make certain that the
agrement of the receiving State has been given
for the person it proposes to accredit as head of

the mission to that State,
Appointment to more than one State
Article §

_ Unless objection is offered by any of the receiv-
ing States concerned, a head of mission to one

State may be accredited as head of mission to one
or more other States.

Appointment of the staff of the mission
Article 6

the provisions of articles 7, 8 and 10,
State may freely appoint the members

Subject to
the sending



of the staff of the mission, In the case of military,
naval or air attachés, the receiving State may re-
quire their names to be submitted beforehand, for
its approval.

Appointment of nationals of the receiving State

Article 7

Members of the diplomatic staff of the mission
may be appointed from amongst the nationals of
the receiving State only with the express consent
of that State,

Persons declared persona non grata

Article 8

1. The receiving State may at any time notify
the sending State that the head of the mission, or
any member of the staff of the mission is persona
non grata or not acceptable. In such case, the
sending State shall, as the case may be, recall the
person concerned or terminate his functions with
the mission.

2. If the sending State refuses or fails within
a reasonable period to carry out its obligations
under paragraph 1, the receiving State may refuse
to reeognize the person concerned as a member of
the mission.

Commentary

(1) Article 5 is new, but the text of articles 4, 6, 7
and 8 as adopted at the ninth session was left unchanged,
with the exception of some purely drafting alterations.

(2) Articles 4 to 8 deal with the appointment of the
persons who compose the mission. The mission comprises
a head, and assistants subordinate to him, who are nor-
mally divided into several categories: diplomatic staff,
who are engaged in diplomatic activities, administrative
and technical staff, and service staff. While it is the
sending State which appoints the persons who compose
the mission, the choice of these persons and, in particular,
of the head of the mission, may considerably affect rela-
tions between the States, and it is clearly in the interests
of both States that the mission should not contain mem-
bers whom the receiving State finds unacceptable.

(3) The procedure for achieving this result differs
according as the person concerned is the head of mission
or another member of the mission. As regards the for-
mer, the sending State ascertains in advance whether a
person whom it proposes to accredit as head of its mis-
sion to another State is persona grata with that State. If
the agrément is not given, then the person in question
cannot be accredited. The fact that a head of mission has
been approved does not, however, prevent a receiving
State which has meanwhile found reasons for objecting to
him from subsequently notifying the sending State that
he is no longer persona grate, in which case he must be
recalled and, if the sending State fails to recall him, the
receiving State may declare his functions terminated.

(4) As regards other members of the mission, they
are in principle freely chosen by the sending State, that
is to say, their names are not submitted in advance; but
if at any time—if need be, before the person concerned
arrives in the country to take up his duties—the receiving
State finds that it has objections to him, that State may,
as in the case of a head of mission who has been ap-
proved, inform the sending State that he is personz non
grata, with the same effect as in the case of the head of
the mission,
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(5) This procedure is sanctioned hy articles 4, 6 and
8. So far as details are concerned, it should be noted first
that the use of the term “not acceptable” as an alternative
for the term persona non grate in article 8, paragraph 1,
is intended to cover non-diplomatic staff, with respect to
whom the term persona non grate is not usually em-
ployed. At the end of the same paragraph, the words “or
terminate his functions with the mission” are intended
principally to cover cases where the person concerned
is a national of the receiving State.

(6) The fact that the draft does not say whether or
not the receiving State is obliged to give reasons for its
decision to declare persoma non grata a person proposed
or appointed, should be interpreted as meaning that this
question is left to the discretion of the receiving State.

(7) When a person who has already taken up his
duties is declared persona now grate, the normal conse-
quence is (as indicated above) that the sending State
recalls him or declares his functions terminated (see ar-
ticle 41, sub-paragraph (b)). But, if the sending State
fails to do this within a reasonable time, the receiving
State is authorized to take action of its own accord. It
may declare that the functions of the person concerned
are terminated, that he is no longer recognized as a mem-
ber of the mission, and that he has ceased to enjoy
diplomatic privileges.

(8) As is clear from the reservation stated in article
6, the free choice of the staff of the mission is a principle
to which there are exceptions. One of these exceptions is
mentioned in paragraph (4) of this commentary. An-
other, for which article 6 expressly provides, is that in
the case of military, naval and air attachés, the receiving
State may, in accordance with what is already a fairly
common practice, require their names to be submitted
beforehand for its approval,

(9) A further exception is that arising out of article
7 of the draft, concerning cases where the sending State
wishes to choose as diplomatic agent a national of the
receiving State or a person who is a national of both the
sending and receiving States. The Commission takes the
view that such an appointment is subject to the express
consent of the receiving State, even though some States
do not insist on this condition. The Commission did not,
on the other hand, think it necessary to provide that the
consent of the receiving State is a condition necessary
for the appointment as a diplomatic agent of a national
of a third State, or for the appointment of a national of
the receiving State to the administrative, technical or
service staff of a foreign mission. In these cases, the con-
siderations underlying article 7 do not apply; and in the
case of administrative and technical staff and service staff,
the Commission was influenced by the further factor that
it is undeniably necessary to recruit for these categories
of the staff persons with a good knowledge of the local
language and of local conditions. Serious difficulties might
be created for the sending State if the receiving State re-
fused to authorize local recruitment of staff in these cate-
gories, whereas the difficulties created would probably
be inconsiderable so far as diplomatic staff was con-
cerned. The only objection which might be raised to
these considerations is that, in some States, nationals have
to seek the consent of their own Government before
entering the service of a foreign Government. Such a
requirement, however, is merely an obligation governing
the relationship between a national and his own Govern-
ment, and does not affect relations between States, and
is not therefore a rule of international law. While the
practice of appointing nationals of the receiving State as



members of the diplomatic staff has now become fairly
tare, and there are grounds for believing that it will dis-
appear altogether with the development of States which
have recently obtained their independence, the majority
of the members of the Commission thought that the case
should be mentioned. Certain members of the Commis-
sion, however, stated that they were in principle opposed
entirely to the appointment of nationals of the receiving
State as members of the diplomatic staff, and to the grant
of diplomatic privileges and immunities to such persons.

(10) The free choice of staff mentioned in article
6 does not imply exemption from visa formalities, where
these are required by the receiving State,

(11) Article 5, which is new, is concerned with the
fairly irequent case in which a sending State wishes to
accredit a head of mission to one or more other States.
This is permissible, provided that rione of the receiving
States concerned objects.

Notification of arrival and departure

Article 9

The arrival and departure of the members of the
staff of the mission, and also of members of their
families, and of their private servants, shall be
notified to the Ministry for Foreign Affairs of the
receiving State, A similar notification shall be
given whenever members of the mission and pri-
vate servants are locally engaged or discharged.

Commeniary

It is desirable for the receiving State to know the
names of the persons who may claim privileges and im-
munities. Accordingly, it is inter alia provided in article
9, which is new, that the names of persons recently ap-
pointed to a mission and of those who are finally leaving
their posts must be notified.

Size of staff

Article 10

1. In the absence of specific agreement as to
the size of the mission, the receiving State may
refuse to accept a size exceeding what is reason-
able and normal, having regard to circumstances
and conditions in the receiving State, and to the
needs of the particular mission.

2. The receiving State may equally, within
similar bounds and on a non-discriminatory basis,
refuse to accept officials of a particular category.

Commentary

(1) The English text of paragraph 1, as drafted at
the ninth session (article 10 corresponds to article 7 of
the 1957 draft), has been amended Dby the substitution
of the word “normal” for the word “customary”, for the
sake of concordance with the French text. The last
sentence of paragraph 2 of the 1957 text has been moved
to article 6, with certain drafting changes based on para-
graph (3) in fine of the 1957 commentary, which it was
felt more accurately expressed the Commission’s inten-
tions,

(2) There are questions connected with the mis-
sion’s composition which may cause difficulty besides that
of the choice of the persons comprising the mission. In
the Commission’s view, these matters require regulation,
and article 10 is intended to deal with them,
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(3) [Paragraph 1 of the article refers to cases where
the staff of the mission is inordinately increased; expe-
rience in recent years having shown that such cases may
present a problem. Such an increase may cause the re-
ceiving State real difficulties. Should the receiving State
consider the staff of a mission unduly large, it should
first endeavour to reach an agreement with the sending
State. Failing such agreement, the receiving State should,
in the view of the majority of the Commission, be given
the right within certain limits to refuse to accept a size
exceeding what is reasonable and normal. In such cases
there are two sets of conflicting interests, and the solu-
tion must be a compromise between them. Account must
be taken both of the mission’s needs, and of prevailing
conditions in the receiving State. Any claim for the limi-
tation of the staff must remain within the bounds stated
by the article.

(4) Paragraph 2 gives the receiving State the right
to refuse to accept officials of a particular category. But its
right to do so is circumscribed in the same manner as its
right to claimn a limitation of the size of the staff, and
must, furthermore, be exercised without discrimination
between one State and another.

(5) The provisions of this article have been criticized
on the grounds that the criteria by reference to which a
dispute is to be settled are too vague and would not solve
the problems arising. Furthermore, it has been argued
that the provisions of paragraph 2 go beyond the prin-
ciples of international law as now recognized, and that,
once the establishment of a mission has been agreed, the
sending State has the right to equip the mission with all
the categories of staff needed for the discharpe of the
mission’s functions, because only the two States concerned
are in a position to decide what circumstances and condi-
tions had a bearing on the size and composition of their
respective missions, The Commission does not deny that
the parties concerned are best qualified to settle disputes
of the kind to which this article relates. That is why the
Commission has referred to the desirability of such dis-
putes being settled, if possible, by agreement between the
parties. At the same time, criteria must be laid down
which are to guide the parties, or which, in the absence
of agreement between the parties, are to be observed in
the arbitral or judicial decision to which it would be ne-
cessary to have recourse. As so often happens when con-
flicting interests are the subject of a compromise, these
criteria are necessarily vague. The reason why these
provisions do not form part of existing international law
is that the problem is new. It can hardly be said that the
mission’s needs are in any way jeopardized, seeing that
it is precisely one of the safeguards offered by these pro-
visions that the mission’s needs constitute one of the deci-
sive considerations, and since, in addition, special account
is to be taken of “what is reasonable and normal.”

Offices away from the seat of the mission

Article 11

The sending State may not, without the consent
of the receiving State, establish offices in towns
other than those in which the mission itself is
established.

Commentary

The provisions of this article have been included to
forestall the awkward situation which would result for
the receiving Government if mission premises were estab-
lished in towns other than that which is the seat of the
Government.



Commencement of the functions of the head
of the mission

Article 12

The head of the mission is considered as having
taken up his functions in the receiving State
either when he has notified his arrival and a true
copy of his credentials has been presented to the
Ministry for Foreign Affairs of the receiving
State, or when he has presented his letters of
credence, according to the practice prevailing in
the receiving State, which shall be applied in a
uniform manner.

Commentary

(1) The text of the corresponding provision (article
8) prepared at the Commission’s ninth session gave as
the principal alternative the first part of the present article
(ie., the passage preceding the phrase: “or when he has
presented his letters of credence”). The latter phrase was
at that time given as a “variant”. The article was accom-
panied by the following commentary: “So far as concerns
the time at which the head of the mission may take up
his functions, the only time of interest from the stand-
point of international law is the moment at which he can
do so in relation to the receiving State—which must be
the time when his status is established. On practical
grounds, the Commission proposes that it be deemed suffi-
cient that he has arrived and that a true copy of his cre-
dentials has been remitted to the Ministry for Foreign
Affairs of the receiving State, there being no need to
await the presentation of the letters of credence to the
head of State. The Commission, however, decided also to
mention the alternative stated in the text of the article.”

(2) Of the Governments which submitted observa-
tions on the draft, six were in favour of the principal
alternative and nine in favour of the variant. Hence the
Commission, although considering the establishment of a
uniform regulation desirable, decided to leave the choice
of the system to be applied to the discretion of the re-
ceiving State subject, however, to the condition that a
separate decision {s not taken ad hoc as each case oceurs,
but that a uniform system is applied to all missions. This
stipulation now forms part of the article. In addition, some
slight drafting changes have been made to the text. The
significance of the matter lies in the fact that the prece-
dence and seniority of heads of mission depends upon the
date on which their functions are deemed to have been
taken up (see article 15 below).

Classes of heads of mission

Article 13

1. Heads of mission are divided into three
classes, namely:

(a) That of ambassadors or nuncios accredited
to Heads of State;

(b) That of envoys, ministers and internuncios
accredited to Heads of State;

(¢) That of chargés d’affaires accredited to
Ministers for Foreign Affairs.

2. Except as concerns precedence and etiquette,
there shall be no differentiation between heads of
mission by reason of their class.

Article 14

The class to which the heads of their missions
are to be assigned shall be agreed between States.
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Precedence

Article 15

1. Heads of mission shall take precedence in
their respective classes in the order of date either
of the official notification of their arrival or of the
presentation of their letters of credence, accord-
ing to the practice prevailing in the receiving
State, which must be applied without discrimina-
tion.

2. Alterations in the credentials of a head of
mission not involving any change of class shall
not affect his precedence.

3. The present article is without prejudice to
any existing practice in the receiving State re-
garding the precedence of the representative of
the Pope.

Mode of reception

Article 16

The procedure to be observed in each State for
the reception of heads of mission shall be uniform
in respect of each class.

‘Commentary

(1) These articles correspond to articles 10 to 14
of the previous session’s draft, which have been amended
in the following respects:

(a) In article 10 (@) of the old text, the word “le-
gates” has been deleted, as legates are never heads of
mission ;

(6) In article 10 -(b) the words “other persons”
have heen replaced hy “internuncios”, since these repre-
sentatives of the Pope can be the only persons referred to;

(c) Article 10 of the old text, amended as described
above, has become paragraph 1, and the former article 14
is now paragraph 2 of the new article 13;

(d) In article 15, paragraphs 1 and 3,
tain changes of terminology. Paragraph
amended to clarify the rule stated therein.

(2) 1In the report covering the work of the ninth
session, articles 10 to 13 (new articles 13 to 16) were
accompanied Dy the following passages (inter alia) by
way of commentary :

“(1) Articles 1013 are intended to incorporate
in the draft the gist of the Vienna Regulation concern-
ing the rank of diplomats.* Article 10 lists the dif-

there are cer-
2 has been

29 The text of the Regulation of Vienna on the classification
of diplomatic agents is as follows: . )
“Tn order to avoid the difficulties which have often arisen
and which might occur again by reason of claims to pre-
cedence between various diplomatic agents, the Plenipoten-
fiaries of the Powers which have signed the Treaty of Paris
have agreed to the following articles and feel it their duty
to invite the representatives of other crowned heads to adopt
lations. .
thEASzrill?e r.(Za.guDiplomatic officials shall be divided into three
classes: that of ambassadors, legates or DunNcios; that of
envoys, whether styled ministers or otherwise, accredited to
sovereigns; that of chargés daffuires accredited to Ministers
ign Affairs. .
Of"ggfﬁzgel 2. Only ambasszklldors, legates or nuncios shall
‘he representative character. ) o
poﬁi?ﬁ?ic}?c& CI%iplomatic officials on extraordinary muissions
shall not by this fact be entitled to any superiority of rank.
“ gpticle 4. Diplomatic officials shall rank in each class
according to the date on which their arrival was officially
no‘t‘l’lﬁfmi' present regulation shall not in any way modify the
position of the Papal representafives.



ferent classes of heads of mission, the glasses con-
ferring rank according to the order in which they are
mentioned.

“(2) In view of the recent growing tendency—
intensified since the Second World War—on the part
of States to appoint ambassadors rather than ministers
to represent them, the Commission considered the pos-
sibility of abolishing the title of minister or of abolish-
ing the difference in rank between these two classes.

«

“(10) Some of the provisions of the Vienna Regu-
lation have not been included in the draft: articles 2
and 6 because the questions dealt with therein are no
longer of current interest, article 3 because the draft
has exclusive reference to permanent missions, and
article 7 because it deals with a matter which falls
rather within the province of the law of treaties.”

This commentary should now be supplemented by the
following :

(3) 'The rule in article 14 that “The class to which
the heads of their missions are to be assigned shall be
agreed between States” does not imply that the heads of
mission by which States are represented in each other's
territory must necessarily belong to the same class. There
are instances in which that has not been the case.

(4) As a consequence of article 12, the precedence of
heads of missions is determined under article 15, para-
graph 1, as being in the order of date either of the official
notification of their arrival or of the presentation of their
letters of credence, according to the practice of the re-
ceiving State.

(5) The Commission’s object in incorporating the
text of article 14 of the 1957 draft as paragraph 2 of the
new article 13 was to stress the equality in law of heads
of mission. Differences in class between heads of mission
are not material except for purposes of precedence and
etiquette. “Etiquette” refers only to ceremonial (article
16) and matters of conduct (protocol).

(6) The new text of article 15, paragraph 2, empha-
sizes in unambiguous terms that the rule set forth in that
provision does not apply to a change of class. If the head
of mission is promoted to a higher class, he ranks in the
new class according to the decisive date applicable for
that class.

(7) The Commission did not feel called upon to deal
in the draft with the rank of the members of the mis-
sion’s diplomatic staff. This staff comprises the following
classes

Ministers or Ministers-Counsellors ;
Counsellors ;
First Secretaries;

“Article 5. A uniform method shall be established in each
State for the reception of diplomatic officials of each class,

“drticle 6. Ties of relationship or family alliances between
Courts shall not confer any rank on their diplomatic officials.
The same shall be the case with political alliances,

“Article 7. In acts or treaties hetween several Powers
which admit the alternat, the order in which the ministers
shall sign shall be decided by lot.

“The present Regulation was inserted in the Protocol con-
cluded by the Plenipotentiaries of the eight Powers which
have signed the Treaty of Paris at thejr meeting on 19
March 1815”

(Th_e Regu}ation was signed by the following countries:
Austria, Spain, France, Great Britain, Portugal, Prussia,
Russia and Sweden. Translation taken from the report of a
sub-committee of the League of Nations Committee of Experts
for the Progressive Codification of International Law, C.203.
M.77. 1927.V, p2)
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Second Secretaries;
Third Secretaries;
Attachés,

(8) There are also specialized officials such as mi'li-
tary, naval, air, commercial, cultural or ot.her attachés,
who may be placed in one of the above-mentioned.

Chargé d’affaires ad interim

Article 17

If the post of head of the mission is vacant, or
if the head of the mission is unable to perform
his functions, the affairs of the mission shall be
conducted by a chargé d’affaires ad interim, whose
name shall be notified to the Ministry for Foreign
Affairs of the receiving State.

Commentary

(1) This article, which apart from certain drafting
changes reproduces the text of article 9, paragraph 1, of
the draft prepared at the Commission’s ninth session
(1957}, provides for situations where the post of head
of the mission falls vacant, or the head of the mission is
unable to perform his functions. The chargé d’affaires ad
interim here referred to is not to be confused with the
chargé d’affaives mentioned in article 13, sub-paragraph
(¢), who 1s called chargé d’affaires en pied and is ap-
pointed on a more or less permanent footing.

(2) The question when a head of a mission is to be
regarded as unable to perform his functions must be an-
swered according to the practice of the receiving State.
Usage differs from country to country; in some, the
head of the mission is not regarded as requiring to be
replaced so long as he is in the country; in others his
actual ability to perform his functions is taken into con-
sideration. It is not possible to lay down a hard-and-fast
rule.

(3) The text of this article as drafted at the ninth
session contained a paragraph 2 which stipulated that,
in the absence of notification, the member of the mission
placed immediately after the head of the mission on the
mission’s diplomatic list would be presumed to be in
charge. This provision was criticized, and the Commis-
sion considered that the (undoubtedly rather rare) case
of “absence of notification” did not justify a special pro-
vision, It can be left to the States concerned to find
methods of communication if needed.

Use of flag and emblem

Article 18

The mission and its head shall have the right to
use the flag and emblem of the sending State on
the premises of the mission, and on the residence
and the means of transport of the head of the
mission,

Commentary

This article is new. The rule laid down in the article
was considered desirable in view of the existence in cer-
tain countries of restrictions concerning the use of flags
and emblems of foreign States.

Section II. DirLomMATIC PRIVILEGES AND IM MUNITIES

General comments

(1) Among the theories that have exercised an in-
fluence on the development of diplomatic privileges and



immunities, the Commission will mention the “exter-
ritoriality” theory, according to which the premises of
the mission represent a sort of extension of the territory
of the sending State; and the “representative character”
theory, which bases such privileges and immunities on the
idea that the diplomatic mission personifies the sending
State.

(2) There is now a third theory which appears to be
gaining ground in modern times, namely, the “functional
necessity’” theory, which justifies privileges and immuni-
ties as being necessary to enable the mission to perform
its functions.

(3) The Commission was guided by this third
theory in solving problems on which practice gave no
clear pointers, while also bearing in mind the representa-
tive character of the head of the mission and of the mis-
sion itself.

(4) [Privileges and immunities may be divided into
the following three groups, although the division is not
completely exclusive:

(a) Those relating to the premises of the mission and
to its archives;

(b) Those relating to the work of the mission;
(¢) Personal privileges and immunities.

SUB~SECTION A. MISSION PREMISES AND ARCHIVES

Accommodation

Article 19

The receiving State must either permit the send-
ing State to acquire on its territory the premises
necessary for its mission, or ensure adequate ac-
commodation in some other way.

Commentary

(1) The laws and regulations of a given country may
make it impossible for a mission to acquire the premises
necessary to it. For that reason the Commission has in-
serted in the draft an article which makes it obligatory
for the receiving State to ensure the provision of accom-
modation for the mission if the latter is not permitted to
acquire it.

(2) This obligation, because it would impose too
heavy a burden on the receiving State, does not apply to
the residences of the members of the staff of the mission.

Inviolability of the mission premises

Article 20

1. The premises of the mission shall be inviol-
able. The agents of the receiving State may not
enter them, save with the consent of the head of
the mission.

2. The receiving State is under a special duty
to take all appropriate steps to protect the prem-
ises of the mission against any intrusion or dam-
age and to prevent any disturbance of the peace
of the mission or impairment of its dignity.

3. The premises of the mission and their fur-
nishings shall be immune from any search, requisi-
tion, attachment or execution.

Commentary

(1) This article (which reproduces unchanged the
text of article 16 of the 1957 draft), deals firstly with
the inviolability of the premises of the mission.
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(2) The expression “premises of the mission” in-
cludes the buildings or parts of buildings used for the
purposes of the mission, whether they are owned by the
sending State or by a third party acting for its account,
or are leased or rented. The premises comprise, if they
consist of a building, the surrounding land and other
appurtenances, including the garden and car park.

(3) From the point of view of the receiving State,
this inviolability has two aspects. In the first place, the
receiving State is obliged to prevent its agents from en-
tering the premises for any official purpose whatsoever
(paragraph 1). Secondly, it is under a special duty to
take all appropriate steps to protect the premises from
any invasion or damage, and to prevent any disturbance
of the peace of the mission or impairment of its dignity
(paragraph 2). The receiving State must, in order to
fulfil this obligation, take special measures—over and
above those it takes to discharge its general duty of en-
suring order.

(4) The inviolability of the mission premises is not
the consequence of the inviolability of the head of the
mission, but is an attribute of the sending State by reason
of the fact that the premises are used as the headquarters
of the mission.

{5) A special application of this principle is the rule
that no writ may be served within the premises of the
mission, and that no summons to appear before a court
may be served in the premises by a process server, Even
if process servers do not enter the premises but carry
out their duty at the door, such an act would constitute
an infringement of the respect due to the mission, The
service of such documents should be effected in some
other way. In some countries, the persons concerned tmay
apply to the Ministry for Foreign Affairs of the receiving
State. There is nothing to prevent service through the
post if it can be effected in that way.

{6) 'The inviolability concerned confers on the prem-
ises, their furnishings and fixtures, immunity from any
search, requisition, attachment or execution. The opinion
had been expressed that the rule laid down in paragraph
3 of this article was unnecessary, because the acts re-
ferred to could not be performed without a contravention
of the provisions of paragraph 1. Nevertheless, the rule
has a value of its own in that it provides that the premises
must not be entered even in pursuance of a judicial order.
If the premises are leased or rented, measures of execu-
tion may of course be taken against the private owner,
provided that it is not necessary to enter the premises of
the mission,

(7) While the inviolahility of the premises may en-
able the sending State to prevent the receiving State
from wusing the land on which the premises of the mis-
sion are situated, in order to carry out public works
(widening of a road, for example), it should on the other
hand be remembered that real property is subject to the
laws of the country in which it is situated. In these cir-
cumstances, therefore, the sending State should co-operate
in every way in the implementation of the plan which
the receiving State is contemplating; and the receiving
State, for its part, is obliged to provide adequate com-
pensation or, if necessary, to place other appropriate premi-
ses at the disposal of the sending State, The Commission
did not consider it advisable to insert in the article itself a
provision on these lines, which had formed paragraph
(4) of the commentary on article 16 of the draft adopted
by the Commission at its ninth session. To do so would
convey the erroneous impression that the commentary was
concerned with an exception to the principle of inviol-



ability, The text of the commentary refers solely to the
moral duty of the sending State to co-operate.

Exemption of mission premises from tax

Article 21

The sending State and the head of the mission
shall be exempt from all national, regional or
municipal dues or taxes in respect of the prem-
ises of the mission, whether owned or leas_ed,
other than such as represent payment for specific
services rendered.

Commentary

(1) The text of this article reproduces that of article
17 of the 1957 draft, with slight changes which do not
alter the substance. The article now menti.ons “national,
regional or municipal dues or taxes”, which is a more
comprehensive description and, according to the Com-
mission’s interpretation, covers all dues and taxes levied
by any local authority. The phrase at the end of the ar-
ticle “for services actually rendered” has been replaced by
the corresponding phrase used in article 32 “for specific
services rendered”. the Commission thought that a refer-
ence to specific services rendered was preferable to the
phrase “for services actually rendered”.

(2) The provision does not apply to the case where
the owner of leased premises specifies in the lease that
such taxes are to be defrayed by the mission. This liability
becomes part of the consideration given for the use of
the premises and usually involves, in effect, not the pay-
ment of taxes as such, but an increase in the rental
payable.

Inviolability of the archives

Article 22

The archives and documents of the mission shall
be inviolable.

Commentary

(1) This article reproduces unchanged the text of
the corresponding provision in article 18 of the 1957
draft. As the Commission pointed out in the commentary
to its 1957 draft: “The inviolability applies to archives
and documents, regardless of the premises in which they
may be. As in the case of the premises of the mission, the
receiving State is obliged to respect the inviolability itself
and to prevent its infringement by other parties.”

(2) It was suggested that the words “and docu-
ments” in the text of the article should be deleted, and
that the statement in the commentary that the inviolability
applies to archives and documents, regardless of the
premises in which they may be, was too sweeping. The
commission cannot share this view, The mission’s dacu-
ments, even though separated from the archives, and
whether belonging to the archives or not, must, like the
archives themselves, be inviolable, irrespective of their
physical whereabouts (e.g., while carried on the person
of a member of a mission). It was for that reason that
this extension was provided for in the General Conven-
tion on the Privileges and Immunities of the United Na-
tions (article II, section 4).

(3) Although the inviolability of the mission’s ar-
chives and documents is at least partly covered by the
inviolability of the mission’s premises and property, a spe-
cial provision is desirable because of the importance of
this violahility to the functions of the mission. This in-
violability is connected with the protection accorded by
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article 25 to the correspondence and communications of
the mission.

SUB-SECTION B. TFACILITATION OF THE WORK OF THE
MISSION, FREEDOM OF MOVEMENT
AND COMMUNICATION

Facilities
Article 23

The receiving State shall accord full facilities
for the performance of the mission’s functions.

Commentary

(1) This article, which corresponds to article 19 of
the 1957 draft, remains unchanged.

(2): A diplomatic mission may often need the assist-
ance of the Government and authorities of the receiving
State, in the first place during the installation of the mis-
sion, and to an even greater extent in the performance
of its functions, for instance in obtaining information, an
activity referred to in article 3 (4). The receiving State
(which has an interest in the mission being able to per-
form its functions satisfactorily) is obliged to furnish all
the assistance required, and is under a general duty to
make every effort to provide the mission with all facilities
for the purpose. It is assumed that requests for assistance
will be kept within reasonable limits.

Free movement
Article 24

Subject to its laws and regulations concerning
zones entry into which is prohibited or regulated
for reasons of national security, the receiving
State shall ensure to all members of the mission
freedom of movement and travel in its territory.

Conmentary

One of the necessary facilities for the performance of
the mission’s functions is that its members should enjoy
freedom of movement and travel. Without such freedom,
the mission would not be able to perform adequately its
function of obtaining information under article 3 (d).
This freedom of movement is subject to the laws and
regulations of the receiving State concerning zones entry
into which is prohibited or regulated for reasons of na-
tional security. The establishment of prohibited zones must
not, on the other hand, be so extensive as to render free-
dom of movement and travel illusory

Freedom of communication

Article 25

1. The receiving State shall permit and pro-
tect free communication on the part of the mission
for all official purposes. In communicating with
the Government and the other missions and con-
suIates. o_f the sending State, wherever situated,
’Fhe mission may employ all appropriate means,
including diplomatic couriers and messages in
code or cipher.

2. The official correspondence of the mission
shall be inviolable.

3. The diplomatic bag shall not be opened or
detained.

4. The diplomatic bag, which must bear visible
external marks of its character, may only contain

diplomatic documents or articles intended for of-
ficial use.



5. The diplomatic courier shall be protected by
the receiving State. He shall enjoy personal in-
violability and shall not be liable to any form of
arrest or detention.

Commentary

(1) Apart from paragraph 2, which is new, the ar-
ficle substantially reproduces the text of article 21 of the
1957 draft. Paragraph 2 being new, the succeeding para-
graphs have been re-numbered accordingly. In th; former
paragraph 3 (now paragraph 4) the phrase “which must
bear visible external marks of its character” has been
added after the words “The diplomatic bag”.

(2) This article deals with another generally recog-
nized freedom, which is essential for the performance of
the mission's functions, namely freedom of communica-
tion. Under paragraph 1, this freedom is to be accorded
for all official purposes, whether for communications with
the Government of the sending State, with the officials
and authorities of that Government or the nationals of
the sending State, with missions and consulates of other
Governments or with international organizations. Para-
graph 1 of this article sets out the general principle, and
states specifically that, in communicating with its Govern-
ment and the other missions and consulates of that Gov-
ernment, wherever situated, the mission may employ all
appropriate means, including diglomatic couriers and mes-
sages in code or cipher. If a mission wishes to make use
of its own wireless transmitter it must, in accordance with
the international conventions on telecommunications, ap-
ly to the receiving State for special permission. Pro-
vided that the regulations applicable to all users of such
communications are observed, such permission must not
be refused.

(3) Formerly, the freedom to employ all appro-
priate means of communications was limited in principle
to the diplomatic mission’s exchanges, on the one hand
with the Government of the sending State and, on the
other, with the consulates under its authority within the
receiving State. Nowadays, with the extension of air com-
munications, the practice has changed. Communications
with embassies and consulates in other countries no longer
always pass through the Ministry for Foreign Affairs in
the sending State; often use is made of certain inter-
mediate posts from which despatches are carried to the
various capitals to which they are addressed. The Com-
mission has therefore not changed the rule laid down in
paragraph 1,

(4) Paragraph 3 (former paragraph 2) states that the
diplomatic bag is inviolable. Paragraph 4 (former para-
graph 3) indicates what the diplomatic bag may contain.
The Commission considered it desirable that the statement
of the inviolability of the diplomatic bag should be pre-
ceded by the more general statement that the official cor-
respondence of the mission, whether carried in the bag
or not, is inviolable. In accordance with paragraph 4, the
diplomatic bag may be defined as a bag (sack, pouch,
envelope or any type of package whatsoever) containing
documents and (or) articles intended for official use.
According to the amended text of this paragraph, the
bag must bear visible external marks of its character.

(5) The Commission has noted that the diplomatic
bag has on occasion been opened with the permission of
the Ministry for Foreign Affairs of the receiving State,
and in the presence of a representative of the mission
concerned. While recognizing that States have been led
to take such measures in exceptional cases where there
were serious grounds for suspecting that the diplomatic
bag was being used in a manner contrary to paragraph
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4 of the article, and with detriment to the interests of the
receiving State, the Commission wishes nevertheless to
emphasize the overriding importance which it attaches
to the observance of the principle of the inviolability of
the diplomatic bag.

(6) Paragraph 5 deals with the inviolability and the
protection enjoyed by the diplomatic courier in the re-
ceiving State. The diplomatic courier is furnished with
a document testifying to his status: normally, a courier’s
passport. When the diplomatic bag is entrusted to the
captain of a commercial aircraft, he is not regarded as a
diplomatic coutier. This case must be distinguished from
the not uncommon case in which a diplomatic courier
pilots an aircraft specially intended to be used for the
carriage of diplomatic bags. There is no reason for treat-
ing such a courier differently from one who carries the
bag in a car driven by himself.

(7) The protection of the diplomatic bag and courier
in a third State is dealt with in article 39.

Article 26
The fees and charges levied by the mission in
the course of its official duties shall be exempt
from all dues and taxes. ‘

Commentary
This article states a rule which is universally accepted.

SUB-SECTION C. PERSONAL PRIVILEGES AND IMMUNITIES

This sub-section deals with members of the mission
who are foreign nationals (articles 27 to 36), with na-
tionals of the receiving State (article 37), and with cer-
tain general matters (articles 38 and 39).

Personal inviolability

Article 27
The person of a diplomatic agent shall be in-
violable. He shall not be liable to any form of
arrest or detention. The receiving State shall treat
him with due respect and shall take all reasonable
steps to prevent any attack on his person, freedom
or dignity.

Commentary

(1) This article confirms the principle of the personal
inviolability of the diplomatic agent. From the receiving
State’s point of view, this inviolability implies, as in the
case of the mission’s premises, the obligation to respect,
and to ensure respect for, the person of the diplomatic
agent. The receiving State must take all reasonable steps
to that end, possibly including the provision of a special
guard where circumstances so required. Being inviolable,
the diplomatic agent is exempted from measures that
would amount to direct coercion. This principle does not
exclude in respect of the diplomatic agent either measures
of self-defence or, in exceptional circumstances, measures
to prevent him from committing crimes or offences.

(2) The paragraph 2 which formed part of the cor-
responding article 22 in the 1957 draft has been deleted
in consequence of the introduction of article 1 (defini-

tions).
Inviolability of residence and property

Article 28

1. The private residence of a diplomatic agent
shall enjoy the same inviolability and protection
as the premises of the mission.



2. His papers, correspondence and,_ except as
provided in paragraph 3 of article 29, his property,
shall likewise enjoy inviolability.

Commentary

(1) This article concerns the inviolability accorded
to the diplomatic agent’s residence and property. Be-
cause this inviolability arises from that attaching to the
person of the diplomatic agent, the expression “the pri-
vate residence of a diplomatic agent” necessarily includes
even a temporary residence of the diplomatic agent.

(2) Paragraph 2 of the corresponding article 23 of
the 1957 draft has been amended so as to make the ex-
ception to immunity from jurisdiction provided for in
article 29, paragraph 3, applicable to the inviolability of
property.

(3) So far as movable property is concerned (as was
explained in the commentary on article 23 in the 1957
draft), the inviolability primarily refers to goods in the
diplomatic agent’s private residence; but it also covers
other property such as his motor car, his bank account,
and goods which are intended for his personal use or es-
sential to his livelihood. In mentioning his bank account,
the Commission had in mind immunity from the meas-
ures referred to in article 20, paragraph 3.

Immunity from jurisdiction

Article 29

1. A diplomatic agent shall enjoy immunity
from the criminal jurisdiction of the receiving
State, He shall also enjoy immunity from its civil
and administrative jurisdiction, save in the case
of:

(a) A real action relating to private immovable
property situated in the territory of the receiving
State, unless he holds it on behalf of his Govern-
ment for the purposes of the mission;

(b) An action relating to a succession in which
the diplomatic agent is involved as executor, ad-
ministrator, heir or legatee;

(¢) An action relating to a professional or com-
mercial activity exercised by the diplomatic agent
in the receiving State, and outside his official
functions.

2. A diplomatic agent is not obliged to give
evidence as a witness.

3. No measures of execution may be taken in
respect of a diplomatic agent except in the cases
coming under sub-paragraphs (a), (b) and (c) of
paragraph 1, and provided that the measures con-
cerned can be taken without infringing the inviol-
ability of his person or of his residence.

4. The immunity of a diplomatic agent from the
jurisdiction of the receiving State does not exempt
him from the jurisdiction of the sending State.

Commentary

(1) Certain drafting changes have been made in
paragraphs 1 (a) and 3 of this article as it stood in the
1957 draft (article 24). In paragraph 4, the end of the
first sentence (“to which he shall remain subject etc.”)
and the second sentence have been deleted.

(2) 'The jurisdictions mentioned comprise any spe-
cial courts in the categories concerned, e.g. commercial
courts, courts set up to apply social legislation, and all
administrative authorities exercising judicial functions.
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(3) A diplomatic agent enjoys immunity from the
receiving State’s criminal jurisdiction and, with the ex-
ceptions mentioned in paragraph 1 of the article, also im-
munity from its civil and administrative jurisdiction. At
the same time, he has the duty to respect the laws and
regulations of the receiving State as laid down in article
40 of the present draft.

(4) The immunity from criminal jurisdiction is com-
plete, whereas the immunity from civil and administrative
jurisdiction is subject to the exceptions stated in the text.

(5) The first exception concerns immovable prop-
erty Delonging to the diplomatic agent personally. AH
States claim exclusive jurisdiction over immovable prop-
erty on their territory. This exception is subject to the
conditions that the diplomatic agent holds the property
in his private capacity and not on his Government’s be-
half for the purposes of the mission.

(6) The second exception is based on the considera-
tion that, because it is of general importance that succes-
sion proceedings should not be hampered, the diplomatic
agent cannot plead diplomatic immunity for the purpose
of refusing to appear in a suit or action relating to a
stccession.

(7) The third exception arises in the case of pro-
ceedings relating to a professional or commercial activity
exercised by the diplomatic agent outside his official func-
tions. It was urged that activities of these kinds are
normally wholly inconsistent with the position of a diplo-
matic agent, and that one possible consequence of his
engaging in them might be that he would be declared
persona non grata. Nevertheless, such cases may occur
and should be provided for, and if they do occur the per-
sons with whom the diplomatic agent has had commercial
or professional relations cannot be deprived of their
ordinary remedies.

(8) There may be said to be a fourth exception, in
the case referred to in article 30, paragraph 3 (counter-
claim directly connected with the diplomatic agent’s prin-
cipal claim).

(9) Paragraph 2 of the article derives from the diplo-
matic agent’s inviolability. There is no obligation on a
diplomatic agent to testify, i.e., to give evidence as a wit-
ness. This does not mean that a diplomatic agent ought
necessarily to refuse to co-operate with the authorities
of the receiving State, for example in the investigation of
a crime of which he has been an eye-witness. On the con-
trary, it may be proper for him to give the authorities
the information he possesses. Where his immunity is
waived, he may give either written or oral testimony. In
certain countries there are special rules concerning the
manner in which a diplomatic agent’s testimony is to be
taken in those cases in which he consents to give evidence.

(10) In consequence of certain observations, the
Comnussion considered whether paragraph 2 of the arti-
cle should not contain an exception to cover the cases
referred to in paragraph 1. The Comimission concluded
that these cases should not be mentioned. It is debatable
whether the question of the obligation to give evidence is
relevant in cases where the diplomatic agent is himself
a party to the suit. At all events—and this was the deci-
sive point in the Commission’s opinion-—in such cases
the diplomatic agent is called upon to testify in his own
interest and, if he fails to do so, he nust accept the
consequences.

(1) The effect of immunity from jurisdiction, and
of the privileges mentioned in articles 27 and 28, is that
the diplomatic agent is also immune from measures of



ion, subject to the exceptions mentioned in para-
graph 3 of the present article.

(12) Paragraph 4 states the obvious truth that the
smmunity from jurisdiction enjoyed by the diplomatic
agent in the receiving State does not_exempt him from
the jurisdiction of_ his own country. Bqt it may happen
that “this jurisdiction does not apply, either because the
case does not come within the general competence of
the country’s courts, or because its laws do not designate
a local forum in which the action can be brought. In th_e
rovisional draft the Commission had meant to fill this
gap by stipulating that in such a case the competent court
would be that of the seat of the Government of the send-
ing State. This proposal was, however, o_pposed on the
ground that the locus of the Jurlgd{ctlon is governed by
municipal law. Although of the opinion that Governments
should see to it that there is in their States a competent
forum for hearing cases against members of their diplo-
matic missions abroad, the Commission did not wish to
press the matter, and the provision in question was de-
leted. In some countries the problem is solved, at least in
part, by a rule to the effect that diplomatic agents while
on mission abroad have a specified domicile in their own

country.

execut

Waiver of immunity

Article 30

1. The immunity of its diplomatic agents from
jurisdiction may be waived by the sending State.

2. In criminal proceedings, waiver must always
be express.

3. In civil or administrative proceedings,
waiver may be express or implied. A waiver is
presumed to have occurred if a diplomatic agent
appears as defendant without claiming any im-
munity. The initiation of proceedings by a diplo-
matic agent shall preclude him from invoking
immunity of jurisdiction in respect of counter-
claims directly connected with the principal
claim.

4, Waiver of immunity of jurisdiction in re-
spect of civil or administrative proceedings shall
not be held to imply waiver of immunity in respect
of the execution of the judgment for which a sep-
arate waiver must be made.

Commentary

(1) This article corresponds to article 25 of the 1957
draft. Paragraph 1 which, except for a minor drafting
amendment, remains unchanged, implies that the im-
munity of its diplomatic agents from jurisdiction may be
waived Dby the sending State alone. The waiver of im-
munity must be on the part of the sending State because
the object of the immunity is that the diplomatic agent
should be able to discharge his duties in full freedom and
with the dignity befitting them. This is the principle
underlying the provision contained in paragraph I.

(2) In the text adopted at the ninth session in 1957,
paragraph 2 read as follows: “In criminal proceedings,
waiver must always be effected expressly by the Govern-
ment of the sending State”. The Commission decided to
c[elete: the phrase “hy the Government of the sending
State”, because it was open to the misinterpretation that
the communication of the waiver should actually emanate
frO}H the Government of the sending State. As was
pointed out, however, the head of the mission is the rep-
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resentative of his Government, and when he communi-
cates a waiver of immunity the courts of the receiving
State must accept it as a declaration of the Government
of the sending State, In the new text, the question of
the authority of the head of the mission to make the
declaration is not dealt with, for this is an internal ques-
tion of concern only to the sending State and to the
head of the mission.

(3) In view of the amended text of paragraph 2,
there is no longer any doubt but that paragraphs 2 and 3
deal only with the question of the form which the waiver
should take in order to be effective (see commentary of
the report of the ninth session, paragraph (2)). A dis-
tinction is drawn between criminal and civil proceedings.
In the former case, the waiver must be express. In civi,
as in administrative proceedings, it may be express or
implied, and paragraph 3 explains the circumstances in
which it is presumed to be implied. Thus, if in such pro-
ceedings a valid waiver may be inferred from the diplo-
matic agent’s behaviour, his expressly declared waiver
must naturally also be regarded as valid. He is presumed
to have the necessary authorization,

(4) Paragraphs 3 and 4 have been amended to in-
clude also administrative procedure.

(5) It goes without saying that proceedings, in what-
ever court or courts, are regarded as an indivisible whole,
and that immunity cannot be invoked on appeal if an ex-
press or implied waiver was given in the court of first
Instance.

(6) Under paragraph 3, the initiation of proceedings
by a diplomatic agent precludes him from invoking im-
munity in respect of counter-claims directly connected
with the principal claim. In such a case the diplomatic
agent is deemed to have accepted the jurisdiction of the
receiving State as fully as may be required in order to
settle the dispute in regard to all aspects closely linked
to the basic claim.

Exemption from social security legislation
Article 31

The members of the mission and the members of
their families who form part of their households,
shall, if they are not nationals of the receiving
State, be exempt from the social security legisla-
tion in force in that State except in respect of
servants and employees if themselves subject to
the social security legislation of the receiving
State. This shall not exclude voluntary participa-
tion in social security schemes in so far as this is
permitted by the legislation of the receiving
State.

Commentary

National social security legislation grants substantial
benefits, often in the form of insurance, to persons living
in the country, in consideration, however, of the payment
of annual premiums by the beneficiary or his employer
(old age pensions, industrial accident and sickness isur-
ance, unemployment insurance, etc.). Whereas members
of a mission and members of their families who are na-
tionals of the receiving State would naturally be subject
to such legislation, this is not necessarily the case when
they have foreign nationality. Under the present article,
which is new, such persons are exempt from the receiving
State’s social security legislation so far as they them-
selves are concerned, but not as regards the payment of
any contributions due in respect of servants or employees.



Exemption from taxation

Article 32

A diplomatic agent shall be exempt from all
dues and taxes, personal or real, national, regional
or municipal, save:

(a) Indirect taxes incorporated in the price of
goods or services;

(b) Dues and taxes on private immovable prop-
erty, situated in the territory of the receiving
State, unless he holds it on behalf of his Govern-
ment for the purposes of the mission;

(c) Estate, succession or inheritance duties lev-
ied by the receiving State, subject, however, to
the provisions of article 38 concerning estates left
by members of the family of the diplomatic agent;

(d) Dues and taxes on income having its source
in the receiving State;

(e) Charges levied for specific services ren-
dered:

(f) Subject to the provisions of article 21, reg-
istration, court or record fees, mortgage dues and
stamp duty.

Cammentary

(1) In all countries diplomatic agents enjoy exemp-
tion from certain dues and taxes; and although the de-
gree of exemption varies {rom country to country, it may
be regarded as a rule of international law that such ex-
emptions exists, subject to certain exceptions.

(2) The introduction to the article has been slightly
changed, in keeping with the terminology used in article
21. The dues and taxes covered in that article are only
those levied on the premises as such.

(3) As an explanation of the term “indirect taxes”
used in sub-paragraph (o), the words “incorporated in
the price of goods or service’” have been added.

(4) Sub-paragraph (b) has been modified to bring
it into line with the redratt of article 29, paragraph 1 (a).

(5) Article 31, paragraph 3, of the 1957 draft (arti-
cle 38, paragraph 3, of the present draft) has been
amended in the sense that, in the event of the death of a
member of the mission not a national of the receiving
State, or of a member of his family, estate, succession or
inheritance duties may be levied only on the immovable
property situated in the receiving State. The proviso in
sub-paragraph (¢) of this article is intended to take
that amended provision into account.

(6) Sub-paragraph (d) applies to the income of the
diplomatic agent which has its source in the receiving
State. Income from immovable property held by the
diplomatic agent on behalf of his Government does not
belong to him, and consequently he is not liable to dues
and taxes on such income.

(7) 1In the French text of sub-paragraph (¢) the
word #mpdt has been added before the word “taxes.”
The exception provided for in this sub-paragraph calls
for no explanation,

(8) Sub-paragraph (f) is new. The rule stated
therein seems to be in conformity with practice.

Exemption from personal services and
contributions

Article 33

The diplomatic agent shall be exempt from all
personal services or contributions.
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Commentary

This article is new. It deals with the case where cer
tain categories of persons are obliged, as part of thei
general civic duties or in cases of emergency, to rende
personal services or to make personal contributions,

Exemption from customs duties and inspectior

Article 34

1. The receiving State shall, in accordance with
the regulations established by its legislation, grani
exemption from customs duties on:

(a) Articles for the use of a diplomatic mission;

(b) Articles for the personal use of a diplomatic
agent or members of his family belonging to his
household, including articles intended for his es-
tablishment.

2. The personal baggage of a diplomatic agent
shall be exempt from inspection, unless there are
very serious grounds for presuming that it con-
tains articles not covered by the exemptions men-
tioned in paragraph 1, or articles the import or
export of which is prohibited by the law of the
receiving State. Such inspection shall be con-
ducted only in the presence of the diplomatic
agent or in the presence of his authorized repre-
sentative,

‘ Commentary

(1) Articles for the use of the mission are in prac;
tice exempted from customs duties, and this is generally
regarded as a rule of international law,

(2) In general, customs duties are likewise not levied
on articles intended for the personal use of the diplomatic
agent or of members of his family belonging to his house-
hold (including articles intended for his establishment).
This exemption has been regarded as based on interna-
tional comity. Since, however, the practice is so generally
current, the Commission considers that it should be ac-
cepted as a rule of international law,

(3) Because these exemptions are open to abuses,
States have very frequently made regulations, fer alig,
restricting the quantity of goods imported or the period
during which the imported articles for the establishment
of the agent must take place, or specifying a period within
which goods imported duty-free must not be resold. Such
regulations cannot be regarded as inconsistent with the
rule that the receiving State must grant the exemption in
question. To take account of this practice, the Commis-
sion amended the wording of the first sentence in para-
graph 1, by referring to the regulations “established”” by
the legislation of the receiving State. 4d hoc action in each
case is therefore not permissible,

(4) Goods imported by a diplomatic agent for the
purpose of any business carried on by him cannot, of
course, qualify for exemption,

- (5) The expression “customs duties,” as used in
this article, means all duties and taxes chargeable by
reason of import or export,

(6) While the Commission did not wish to pre-
scribe exemption from inspection as an absolute right, it
endeavoured to invest the exceptions proposed to the rule
with all necessary safeguards.

(7) In framing the exception, the Commission re-
ferred not only to articles in the case of which exemption
from customs duties exceptionally does not apply, but
also to articles the import or export of which is pro-



hibited by the laws of the receiving State, although with-
out wishing to suggest any interference with the cus-
tomary treatment accorded with respect to articles
intended for a diplomatic agent’s personal use,

(8) The diplomatic agent’s personal baggage is that
containing his personal effects. Very commonly, although
not invariably, his personal baggage travels with him;
but when he travels by air, part of his personal baggage
may be sent separately by boat or rail.

Acquisition of nationality

Article 35

Members of the mission, not being nationals of
the receiving State, and members of their families
forming part of their household, shall not, solely
by the operation of the law of the receiving State,
acquire the nationality of that State.

Commentary

This article is based on the generally received view that
a person enjoying diplomatic privileges and immunities
should not acquire the nationality of the receiving State
solely by the operation of the law of that State, and with-
out his consent. In the first place the article is intended to
cover the case of a child born on the territory of the re-
ceiving State of parents who are miembers of a foreign
diplomatic mission and who also are not nationals of the
receiving State, The child should not automatically ac-
quire the nationality of the receiving State solely by virtue
of the fact that the law of that State would normally con-
fer tocal nationality in the circumstances, Such a child
may, however, opt for that nationality later if the legisla-
tion of the receiving State provides for such an option.
The article covers, secondly, the acquisition of the re-
ceiving State’s nationality by a woman member of the
mission in consequence of her marriage to a local national.
Similar considerations apply in this case also and the
article accordingly operates to prevent the automatic ac-
quisition of local nationality in such a case. On the other
hand, when the daughter of a member of the mission who
is not a national of the receiving State marries a national

of that State, the rule contained in this article would not

prevent her from acquiring the nationality of that State,
because, by marrying, she would cease to be part of the
household of the member of the mission,

Persons entitled to privileges and immunities

Article 36

1. Apart from diplomatic agents, the members
of the family of a diplomatic agent forming part
of his household, and likewise the administrative
and technical staff of a mission, together with the
members of their families forming part of their
respective households, shall, if they are not na-
tionals of the receiving State, enjoy the privileges
and immunities specified in articles 27 to 34.

2, Members of the service staff of the mission
who are not nationals of the receiving State shall
enjoy immunity in respect of acts performed in the
course of their duties, and exemption from dues
and taxes on the emoluments they receive by rea-
son of their employment.

3. Private servants of the head or members of
the mission shall, if they are not nationals of the
receiving State, be exempt from dues and taxes
on the emoluments they receive by reason of
their employment. In other respects, they may
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enjoy privileges and immunities only to the extent
admitted by the receiving State. However, the
receiving State must exercise its jurisdiction over
such persons in such a manner as not to interfere
unduly with the conduct of the business of the
mission.

Commmentary

(1) This article corresponds to article 28 of the 1957
draft, Paragraph 1 is unchanged. There is no change of
substance in the former paragraphs Z to 4, but the text
has been rearranged in consequence of the Commission’s
decision to deal with all questions relating to the privileges
and immunities due to nationals of the receiving State
in article 37. In this rearrangement the former paragraphs
3 and 4 have been amalgamated.

(2) Tt is the general practice to accord to members
of the diplomatic staff of a mission the same privileges
and immunities as are enjoyed by heads of mission, and
it is not disputed that this is a rule of international law.
But beyond this there is no uniformity in the practice
of States in deciding which members of the staff of a
mission shall enjoy privileges and immunities. Sotne
States include members of the administrative and techni-
cal staff among the beneficiaries, and some even include
members of the service staff. There are also differences in
the privileges and immunities granted to the different
groups. In these circumstances it cannot be claimed that
there is a rule of international law on the subject, apart
from that already mentioned.

(3) The solutions adopted for this problem will differ
according to whether the privileges and immunities re-
quired for the exercise of the functions are considered in
relation to the work of the individual official or, alter-
natively, in relation to the work of the mission as an
organic whole,

(4) In view of the differences in State practice, the
Commission had to choose between two courses: either
to work on the principle of a bare minimum, and stipulate
that any additional rights to be accorded should be de-
cided by hilateral agreement; or to try to establish a
general and uniform rule based on what would appear to
be necessary and reasonable.

(5) A majority of the Commission favoured the lat-
ter course, believing that the rule proposed would repre-
sent a progressive step.

(6} The Commission differentiated between mem-
bers of the administrative and technical staff on the one
hand, and members of the service staff on the other.

(7) As regards persons belonging to the administra-
tive and technical staff, it took the view that there were
good grounds for granting them the same privileges and
immunities as members of the diplomatic staff. The Com-
mission considered several other proposals; for example,
it was proposed that these categories should qualify for
immunity from jurisdiction solely in respect of acts per-
formed 1n the course of their duties, and that in all other
respects the privileges and immunities to be accorded to
them should be determined by the receiving State. By a
majority, however, the Commission in 1957 decided that
they should be put on the same footing as the diplomatic
staff. In the light of observations received from several
Governments, the Commission reviewed the question at
the present session and, by almost the same majority,
confirmed its earlier decisiomn.

(8) The reasons relied on may be summarized as
follows. It is the function of the mission as an organic
whole which should be taken into consideration, not the



actual work done by each person. Many of the persons
belonging to the services in question perform confidential
tasks which, for the purposes of the mission’s function,
may be even more important than the tasks entrusted
to some members of the diplomatic staff. An ambassador’s
secretary or an archivist may be as much the repository of
secret or confidential knowledge as members of the diplo-
matic staff. Such persons equally need protection of the
same order against possible pressure by the receiving
State.

(9) TFor these reasons, and because it would be
difficult to distinguish as between the various members
or categories of the administrative and technical staff,
the Commission recommends that the administrative and
technical staff should be accorded mnot only immunity
from jurisdiction in respect of official acts performed in
the course of their duties but, in principle, all the privi-
leges and immunities granted to the diplomatic staff.

(10) With regard to service staff, the Commission
took the view that it would be sufficient for them to
enjoy immunity only in respect of acts performed in the
course of their duties, and exemption from dues and
taxes on the emoluments they receive hy reason of their
employment (paragraph 2). States will, of course, remain
free to accord additional privileges and immunities to
persons in this category.

(11) In the case of diplomatic agents and the ad-
ministrative and technical staff, who enjoy full privileges
and immunities, the Commission has followed current
practice by proposing that the members of their families
should also enjoy such privileges and immunities, pro-
vided that they form part of their respective households
and are not nationals of the receiving State. The Com-
mission did not feel it desirable to go farther and lay down
a criterion for determining who should be regarded as a
member of the family, nor did it desire to fix an age limit
for children. The spouse and children under age, at
least, are universally recognized as members of the fam-
ily, but in some cases other relatives may also be re-
garded as qualifying as “members of the family” if they
are part of the household. In making it a condition that
a member of the family wishing to claim privileges and
immunities must form part of the household, the Com-
mission intended to make it clear that close ties or spe-
cial circumstances are necessary qualifications. Such spe-
cial circumstances might exist where a relative kept
house for an ambassador, although she was not closely
related to him; or where a distant relative had lived
with the family for many years, so as, in effect, to be-
come a part of it.

(12) With regard to private servants of the head
or members of the mission, a majority of the Commission
took the view that they should not enjoy privileges and
immunities as of right, except for exemption from dues
and taxes on the emoluments they receive by reason of
their employment. In the majority view, the mission’s in-
terest would be adequately safeguarded if the receiving
State were under a duty to exercise its jurisdiction over
their persons in such manner as to avoid undue inter-
ference with the conduct of the mission’s business.

(13) In connexion with this article, the Commis-
sion considered what value as evidence could be attached
to the lists of persons enjoying privileges and immunities
which are normally submitted to the Ministry for For-
eign Affairs. It took the view that such a list might
constitute presumptive evidence that a person mentioned
therein was entitled to privileges and immunities, but did
not constitute final proof, just as absence from the list
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did not constitute conclusive proof that the person con-
cerned was not so entitled.

Diplomatic agents who are nationals of the
receiving State

Article 37

1. A diplomatic agent who is a national of the
receiving State shall enjoy inviolability and also
immunity from jurisdiction in respect of official
acts performed in the exercise of his functions.
He shall enjoy such other privileges and immuni-
ties as may be granted to him by the receiving
State.

2. Other members of the staff of the mission
and private servants who are nationals of the
receiving State shall enjoy privileges and im-
munities only to the extent admitted by the
receiving State. However, the receiving State must
exercise its jurisdiction over such persons in
such a manner as not to interfere unduly with the
conduct of the business of the mission.

Commentary

(1) Paragraph 1 of the article corresponds to article
30 of the 1957 draft. It deals with the position of a dip-
lomatic agent who is a national of the receiving State, but
in a different form. Paragraph 2, which is new, deals
with the position of the other members of the mission and
with that of private servants, and reproduces the rules
concerning such persons which were formerly embodied
in article 28, paragraphs 3 and 4, of the 1957 draft or
referred to in the commentary to former article 30 as an
implied consequence of the rule there stated.

(2) With regard to the privileges and immunities
of a diplomatic agent who is a national of the receiving
State, practice is not uniform, and the opinion of writers
is also divided. Some writers hold the view that a diplo-
matic agent who is a national of the receiving State
should enjoy full privileges and immunities subject to any
reservations which the receiving State may have made at
the time of the agrément. Others are of the opinion that
the diplomatic agent should enjoy only such privileges
and immunities as have been expressly granted him by
the receiving State.

(3) This latter opinion was supported by a minority
of the Commission. The majority favoured an interme-
diate solution, It considered it essential for a diplomatic
agent who is a national of the receiving State to enjoy
at least a minimum of immunity to enable him to perform
his duties satisfactorily. That minimum, it was felt, was
inviolability, and also immunity from jurisdiction in re-
spect of official acts performed in the exercise of his
functions, although certain members of the Commission
urged that he ought to be granted more extensive privi-
leges considered mnecessary for the satisfactory perform-
ance of his duties.

(4) The privileges and immunities to be enjoyed be-
yond the stated minimum by a diplomatic agent who is
a national of the receiving State will depend on the deci-
sion of the receiving State.

(5) Attention is drawn to the fact that the phrase
“diplomatic agent” includes, not only the head of the
nission, but also members of the diplomatic staff.

(6) Under paragraph 2, “other” members of the
mission (i.e., other than diplomatic agents) and private
servants who are nationals of the receiving State only
enjoy such privileges and immunities as are granted to



them by that State. However, as stated in the same para-
graph, the jurisdiction which the receiving State may
exercise over their persons must be exercised in such a
manner as not to interfere unduly with the conduct of
the business of the mission.

(7) The fact that the draft makes no mention of the
position of the members of the families of any of the
persons specified in the article implies that they enjoy
only such privileges and immunities as are granted to
them by the receiving State,

Duration of privileges and immunities

Article 38

1. Every person entitled to diplomatic privi-
leges and immunities shall enjoy them from the
moment he enters the territory of the receiving
State on proceeding to take up his post or, if
already in its territory, from the moment when his
appointment is notified to the Ministry for For-
eign Affairs.

2. When the functions of a person enjoying
privileges and immunities have come to an end,
such privileges and immunities shall normally
cease at the moment when he leaves the country,
or on expiry of a reasonable period in which to do
so, but shall subsist until that time, even in case
of armed conflict. However, with respect to acts
performed by such a person in the exercise of his
functions as a member of the mission, immunity
shall continue to subsist.

3. In the event of the death of a member of the
mission not a national of the receiving State, or
of a member of his family, the receiving State
shall permit the withdrawal of the movable prop-
erty of the deceased, with the exception of any
property acquired in the country, and the export
of which was prohibited at the time of his death.
Estate, succession and inheritance duties shall be
levied only on immovable property situated in the
receiving State.

Commentary

(1) The first two paragraphs of this article deal with
the times of commencement and termination of entitle-
ment, in the case of persons entitled to privileges and
immunities in their own right. In the case of persons
who derive their entitlement from such persons, other
dates may apply, viz. the dates of commencement and
termination of the relationship which constitutes the
grounds of the entitlement.

(2) As regards paragraph 2, the question had been
raised whether exemption from import duties should not
cease immediately on the termination of functions. The
Commission did not take that view. It was in any event
clear that, as regards export duties, these should continue
until the person concerned had had time to make arrange-
ments for his departure. Similarly, in the case of import
duties also, there are cases calling for exemption, eg.
where goods have been ordered prior to any knowledge
of appointment to another post.

(3) A provision was added to paragraph 3 to the
effect that, in the event of the death of a member of the
mission not a national of the receiving State, or of a
member of his family, the receiving State may not levy
estate, succession and inheritance duties, except on im-
movable property situated in that country.
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Duties of third States

Article 39

1. If a diplomatic agent passes through or is in
the territory of a third State while proceeding to
take up or to return to his post, or when returning
to his own country, the third State shall accord
him inviolability and such other immunities as
may be required to ensure his transit or return.
The same shall apply in case of any members of
his family enjoying diplomatic privileges or im-
munities who are accompanying the diplomatic
agent, or travelling separately to join him or to
return to their country.

2. In circumstances similar to those specified
in paragraph 1, third States shall not hinder the
passage of members of the administrative, techni-
cal or service staff of a mission, and of members
of their families, through their territories.

3. Third States shall accord to official corre-
spondence and other official communications in
transit, including messages in code or cipher, the
same freedom and protection as is accorded by the
receiving State. They shall accord to diplomatic
couriers in transit the same inviolability and pro-
tection as the receiving State is bound to accord.

Commentary

(1) In the course of diplomatic relations it may be
necessary for a diplomatic agent or a diplomatic courier
to pass through the territory of a third State. Several
questions were raised on this subject during discussion
in the Commission.

(2) The first question is whether the third State is
under a duty to grant free passage. The view was ex-
pressed that it was in the interest of all States helonging
to the community of nations that diplomatic relations be-
tween the various States should proceed in a normal
manner, and that in general, therefore, the third State
should grant free passage to the member of a mission
and to the diplomatic courier. It was pointed out, on the
other hand, that a State was entitled to regulate access
of foreigners to its territory. The Commission did not
think it necessary to go further into this matter.

(3) Another question concerns the position of the
member of the mission who is in the territory of a third
State either in transit or for other reasons, and who
wishes to talke up or return to his post or to go back to
his cotntry. Has he the right to avail himself of the
privileges and immunities to which he is entitled in the
receiving State, and to what extent may he avail himself
of them? Opinions differ and practice provides no clear
guide. The Commission felt it should adopt an inter-
mediate position.

(4) The Commission proposes (paragraph 1) that
the diplomatic agent should be accorded inviolability and
such other privileges and immunities as may be required
to ensure his transit or return. The same privileges and
immunities should be extended to the members of the
diplomatic agent’s family, and the Commission accord-
ingly amended the text proposed at the ninth session,
which did not contain any provision to that effect.

(5) With regard to the members of the administra-
tive, technical and service staff and their families, :clle
Commission recommends that, in circumstances similar
to those specified in paragraph 1 of the article, there
should be an obligation on third States not to hinder the



passage of such persons. Paragraph 2, which is new, lays
down this rule.

(6) The second sentence of paragraph 3 reproduces
the Janguage of the corresponding provision (article 32,
paragraph 2) in the 1957 draft, viz. a third State through
whose territory a diplomatic courier passes in transit
shall accord him the same inviolability and protection as
the receiving State, The Commission considers, how-
ever, that the third State should accord to official diplo-
matic correspondence and to other communications in
transit the same freedom and protection as is accorded
by the receiving State. Accordingly, a provision to that
effect (which precedes the provision relating to the pro-
tection of the courier) has been inserted in paragraph 3
of the article.

SectioN III. CoNDUCFE OF THE MISSION AND OF ITS
MEMBERS TOWARDS THE RECEIVING STATE

Article 40

1. Without prejudice to their diplomatic privi-
leges and immunities, it is the duty of all persons
enjoying such privileges and immunities to respect
the laws and regulations of the receiving State.
They also have a duty not to interfere in the
internal affairs of that State.

2. Unless otherwise agreed, all official business
with the receiving State entrusted to a diplomatic
mission by its Government, shall be conducted
with or through the Ministry for Foreign Affairs
of the receiving State.

3. The premises of a diplomatic mission must
not be used in any manner incompatible with the
functions of the mission as laid down in the
present draft articles, or by other rules of general
international law, or by any special agreements in
force between the sending and the receiving
State.

Commentary

(1) TParagraph 1, which remains unchanged, states
in its first sentence the rule already mentioned, that in
general it is the duty of the diplomatic agent, and of all
persons enjoying diplomatic privileges and immunities, to
respect the laws and regulations of the receiving State.
Immunity from jurisdiction implies merely that the agent
may not be brought before the courts if he fails to fulfil
his obligations. The duty naturally does not apply where
the agent’s privileges and immunities exempt him from
it. Failure by a diplomatic agent to fulfil his obligations
does not absolve the receiving State from its duty to
respect the agent’s immunity.

(2) The second sentence of paragraph 1 states the
rule that persons enjoying diplomatic privileges and im-
munities must not interfere in the internal affairs of the
receiving State ; for example, they must not take part in
political campaigns, The making of representations for
the purpose of protecting the interests of the diplomatic
agent’s country or of its nationals in accordance with
international law does not comstitute interference in the
internal affairs of the receiving State within the meaning
of this provision,

(3) Paragraph 2 states that the Ministry for Foreign
Affairs of the receiving State is the normal channel
through which the diplomatic mission should conduct
all official business entrusted to it by its Government:
nevertheless, by agreement (whether express or im-
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plied) between the two States, the mission may deal di-
rectly with other authorities of the receiving State, as
specialist attachés, in particular, frequently do,

(4) Paragraph 3 stipulates that the premises of the
mission shall be used only for the legitimate purposes for
which they are intended. Failure to fulfil the duty laid
down in this article does not render article 20 (inviol-
ability of the mission premises) inoperative but, on the
other hand, that inviolability does not authorize a use of
the premises which is incompatible with the functions of
the mission. The question of asylum is not dealt with
in the draft but, in order to avoid misunderstanding, it
should be pointed out that among the agreements referred
to in paragraph 3 there are certain treaties governing the
right to grant asylum in mission premises which are valid
as between the parties to them,

SectioN IV. END OF THE FUNCTION OF A
DIPLOMATIC AGENT

Modes of termination

Article 41

The function of a diplomatic agent comes to an
end, inter alia:

(a) If it was for a limited period, then on the
expiry of that period, provided there has been no
extension of it;

(b) On notification by the Government of the
sending State to the Government of the receiving
State that the diplomatic agent’s function has
come to an end (recall);

(¢) On notification by the receiving State, given
in accordance with article 8, that it considers the
diplomatic agent's function to be terminated.

Commentary

This article lists various examples of the ways in
which a diplomatic agent’s function may come to an end.
The causes which may lead to termination under points
(b) and (c) are extremely varied.

Facilitation of departure

Article 42

The receiving State must, even in case of armed
conflict, grant facilities in order to enable persons
enjoying privileges and immunities to leave at
the earliest possible moment, and must, in par-
ticular, in case of need, place at their disposal the
necessary means of transport for themselves and
their property.

Commentary

The Commission thought necessary to make it clear
that, naturally, only in case of need is the receiving State
under a duty to place means of transport at the disposal
of persons leaving the country.

Protection of premises, archives and interests

Article 43

If diplomatic relations are broken off between
two States, or if a mission is permanently or tem-
porarily recalled:

(a) The receiving State must, even in case of
armed conflict, respect and protect the premises
of the mission, together with its property and
archives;



(b) The sending State may entrust the custody
of the premises of the mission, together with its
property and archives, to the mission of a third
State acceptable to the receiving State;

(c) The sending State may entrust the protec-
tion of its interests to the mission of a third State
acceptable to the receiving State.

Commentary
With the exception of certain drafting changes (e.g.
in sub-paragraph (c)), the article reproduces unchanged
the terms of the corresponding article in the 1957 draft.

SecrioNn V. NON-DISCRIMINATION

Article 44

1. In the application of the present rules, the
receiving State shall not discriminate as between
States.

2. However, discrimination shall not be re-
garded as taking place:

(a) Where the receiving State applies one of
the present rules restrictively because of a restric-
tive application of that rule to its mission in the
sending State;

(b) Where the action of the receiving State con-
sists in the grant, on the basis of reciprocity, of
greater privileges and immunities than are re-
quired by the present rules.

Commentary

(1) Tt is stipulated in the draft that certain of its
rules are to be applied without discrimination as between
States (article 10, paragraph 2Z; article 15, paragraph 1),
or uniformly (article 16). It should not be inferred that
these are the only cases in which the rule of non-dis-
crimination is applicable, On the contrary, this is a gen-
eral rule which follows from the equality of States.
Acrticle 44, which is new, lays down the rule expressly.

(2) 1In the article laying down the rule, the Com-
mission was, however, at pains to refer to two cases in
which, although an inequality of treatment is implied, no
discrimination occurs, inasmuch as the treatment in ques-
tion is justified by the rule of reciprocity which is very
generally applicable in the matter of diplomatic relations.

(3) The first of these cases is that in which the re-
ceiving State applies restrictively one of the rules of the
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draft because the rule is so applied to its own mission in
the sending State. It is assumed that the restrictive ap-
plication in the sending State concerned is in keeping
with the strict terms of the rule in question, and within
the limits allowed by the rule; otherwise, there is an
infringement of the rule and the action of the receiving
State becomes an act of reprisal,

(4) The second case is that in which the receiving
State grants, subject to reciprocity, privileges and im-
munities more extensive than those prescribed by the
rules of the draft. It is only natural that the receiving
State should be free, as regards the grant of benefits
greater than those which it is obliged to grant, to make
such grant conditional on receiving reciprocal treatment,

Secrion VI. SETTLEMENT OF DISPUTES

Article 45

Any dispute between States concerning the in-
terpretation and application of this Convention
that cannot be settled through diplomatic channels
shall be referred to conciliation or arbitration or,
failing that, shall, at the request of either of the
parties, be submitted to the International Court of
Justice.

Commentary
The Commission discussed whether a clause should be

inserted in the draft concerning the settlement of disputes

arising out of its interpretation or application, and also
where the clause should be placed and what form it
should take, Opinion was divided. Some members con-
sidered that where, as in the present case, the Commis-
sion’s task had consisted of codifying substantive rules
of international law, it was unnecessary to deal with the
question of their implementation, Others suggested that
the clause should be included in a special protocol. A
majority, however, thought that, if the present draft were
submitted in the form of a convention, a provision govern-
ing the settlement of disputes would be necessary and
that, for this purpose, it should stipulate that, in cases
where other peaceful means of settlement proved ineffec-
tive, the dispute would be referred to the International
Court of Justice. The article as drafted at the ninth ses-
sion (article 37) has been clarified by the addition of
words stating that this can be done at the request of
either of the parties.



Chapter IV

PROGRESS OF WORK ON OTHER SUBJECTS UNDER STUDY BY THE COMMISSION

I. State responsibility

54, The special rapporteur, Mr. F. V. Garcia Ama-
dor, in accordance with the request of the Commission
made during its ninth session that he should continue
with his work on the subject, submitted his third report
at the present session (A/CN.4/111). It was not pos-
sible, for want of time, to discuss the report. However,
in chapter V below an account is given of the planning
of the future work of the Comumission which includes,
mter alig, plans for taking up this subject at the eleventh
session. The special rapporteur will continue his worlk.

II. Law of treaties

55. Sir Gerald Fitzmaurice, the special rapporteur,
having continued his work on this subject at the request
of the Commission, presented at the present session his
third report, dealing with the essential validity of treaties
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(A/CN.4/115). As in the case of State responsibility,
lack of time did not permit the Commission to take up
the subject, but the Commission’s plans for future work
are explained in chapter V, and include, inter alia, plans
for taking up this subject at the eleventh session. The
special rapporteur will continue his work,

III. Consular intercourse and immunities

56. Towards the end of the session, the Commission
began discussion of the report on this subject (A/CN.4/
108), submitted by the special rapporteur, Mr. Jaroslav
Zourek, at the previous session. After an exposé by the
special rapporteur, and a general exchange of views on
the subject as a whole, and also on the first article, the
Commission deferred further consideration of the report
until the next session. The special rapporteur will con-
tinue his work.



Chapter V

OTHER DECISIONS AND CONCLUSIONS OF THE COMMISSION

I. Planning of future work of the Commission

57. On account of certain hopes expressed in the
General Assembly during its twelfth session in 1957, to
the effect that on the completion of the draft on diplo-
matic intercourse and immunities it might be possible
for the work on the related subject of consular inter-
course and immunities to be accelerated, the Commission
decided to tale this subject up next, on the basis of the
report of the special rapporteur, Mr. Zourek, contained
in document A/CN.4/108, Accordingly, the Commis-
sion, in addition to devoting two meetings to a general
discussion of the subject (see chapter IV, part III,
above) decided to place it first on the agenda for its
eleventh session in 1959 with a view to completing at
that session, and if possible in the course of the first five
weeks, a provisicnal draft for the comments of Govern-
ments (see also paragraphs 61, 64 and 65 below). Other
subjects which the Commission decided to place on its
agenda for next year were the law of treaties and State
responsibility, but no final decision was taken as to the
order in which these subjects would be discussed, or as
to the amount of time to be devoted to them respectively.

58. In paragraphs 26-29 of its report covering its
ninth session in 19573% an account was given of a dis-
cussion regarding the methods of work of the Commission
which it had held at that session, arising out of certain
views expressed in the Sixth Committee of the Assembly
at the latter’s eleventh session in 1956. Although the
conclusion then reached was that there were no immediate
steps which the Commission could usefully take to ac-
celerate its work, it was stated that the Commission pro-
posed to keep the matter under review and to give it
renewed consideration at its next session, in the light
of experience of the working of the Commission with a
membership of twenty-one. !

59. Accordingly, and also because the matter had
been the subject of further observations in the Sixth
Committee of the Assembly at its twelfth session in 1957,
the Commission discussed it again during its present ses-
sion on the basis of a paper3® prepared by Mr. Zourek
who, as last year’s Chairman of the Comimission, had
attended the relevant meetings of the Sixth Committee.
After examining the various methods by which the Com-
mission’s work might be accelerated, Mr. Zourel thought
it possible to rely on only one of them as constituting a
method that could be followed without prejudicing the
quality of the Commission’s work. This consisted ina
re-organization of methods of work in such a way that

Supplewnent No. 9 (A/3623).

31 At the eleventh session of the General Assembly in 1956,
the membership of the Commission was increased from fifteen
to twenty-one, The ninth session of the Commission 1n 1957
was the first to be held with this increased membership; the
present session the second.

32 A/CN4/L.76 of 21 May 1958. As implied in paragraph
17 of this paper, however, the great majority of delegations in
the Assembly did not seel to criticize the Commission’s methods.
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less would be done in the plenary meetings and more in
committees or sub-commissions, of which greater use
would be made; and the paper concluded by setting out
a number of concrete proposals to that end.®3

60. In addition to these proposals Mr. Zourek in an
oral statement, suggested that Governments should be
given more time to comment on first drafts produced by
the Commission, also for the members to digest these
comments and for the special rapporteur to make his
recommendations concerning them. At present, the ef-
fective period which Governments had in order to make
comments, from the time when the Comunission's report
reached them to the date by which replies were supposed
to be sent in, was only some four or five months; this
period was precisely that during which the annual ses-
sion of the General Assembly took place, when a mum-
ber of the officials concerned would be absent in New
York. The result was that often only a small number of
Governments offered any comments, and many of the
comments arrived late—some too late to be pre-digested
in writing either by the special rapporieur concerned or
by the Secretariat before the Commission’s session began.
Mr. Zourek accordingly proposed that the Commission’s
present practice of completing a draft at one session for
submission to Governments, with a view to preparing a
final draft at the immediately following session in the
light of the comments of Governments, and for submis-
sion to the General Assembly in the same year, should

33 “With a view to speeding up the work of the International
Law Commission, while keeping it on a high scientific level,
the following changes in the Commission’s organization and
methods of work might be considered in the light of past
experience :

“(@) In the absence of a contrary decision by the Commis-
sion, any draft prepared by the special rapporteurs would be
the subject of a general discussion in plenary meeting.

“(h) When the general discussion was concluded, the Com-
mission would review the articles of the draft and the amend-
ments submitted by members, so that they could have an
opportunity of presenting their views. Votes would not be
taken at that stage of the work unless the circumstances
made it necessary to take a vote ont a question of principle in
order to simplify and facilitate the work.

“(¢) After this preliminary discussion, the draft would be
referred to a sub-commission so constituted as to include
representatives of all the world's principal legal systems,
The sub-commission, of which the special rapporteur would
automatically be a member, should not consist of more than
ten tnembers. ) . .

“(d) The sub-commission would fully discuss the special
rapporteur’s proposals and the amendments thereto, and
would prepare draft articles for the full Commission. In
view of the importance of this work for the Commission
itself, for the Governments of States Members of the United
Nations and for academic circles, the meetings of the sub-
commissions would be conducted in the same way as plenary
meetings, i.e., with simultaneous interpretation and summary
records. o

“(¢) The drafts prepared by the sub-commissions wqu]d
be submitied to the full Commission for possible discussion
and adoption, ) .

“(f) The Commission would always be entitled to reserve
a particularly important or urgent draft for discussion in
plenary meeting only.”



be modified, and that the Commission should only pre-
pare its final draft at the second session following that in
which the first draft had been prepared.

61, With regard to this last proposal, the Commis-
sion, while conscious that it would prolong the period
before the end of which a final draft on any given subject
could be presented to the AssemblyB felt little doubt
that its work tended to suffer because of defects in the
process of obtaining and dealing with the comments of
Governments, and accordingly decided in principle to
adopt this proposal. On this basis it decided that if, at
its next session in 1959, it could complete a first draft
on consular intercourse and immunities to be sent to
Governments for comment, it would not take that subject
up again in order to prepare a final draft in the light of
those comments until its thirteenth session in 1961, and
would proceed with other subjects at its twelfth session
in 1960.

62. As regards the other concrete proposals (see
footnote 33) contained in Mr. Zourek’s paper, the Com-
mission, while considering that they ought certainly to be
kept in mind and acted upon as occasion might require
or render desirable, felt that this should be done on an
ad hoc Dasis and that no definite decision was called for
in advance to the effect that the Commission would al-
ways (or even usually) adopt this method of work.
Such a method might on occasion be useful in the initial
stages of drawing up a draft on a difficult or complex
subject. On the other hand, the experience of the present
session, during which the Commission had finalized no
less than two complete drafts for presentation to the
General Assembly, had shown that, during the later
stages at any rate, the work could proceed quite suffi-
ciently quickly in the full Commission, and that no real
advantage would be gained by setting up sub-commis-
sions, There was moreover always the danger that, ex-
cept in cases obviously suitable for reference to a sub-
commission, the discussions in the smaller body would
merely be re-opened in plenary meeting and the ground
be gone over again with no real saving of time.

63. It was also pointed out that in any case the sug-
gestien made in the second sentence of sub-paragraph (d)
of Mr, Zourek’s proposals—apart from budgetary and
other implications of a practical character—was open to
objection because it would tend to deprive any committee
ot sub-commission of precisely that mnformality and con-
versational atmosphere which enabled difficult or con-
troversial points to be disposed of quickly. It would tend
to re-introduce much of the deliberate character of the
plenary meetings of the Commission, and this would not
be off-set by the smaller number of members involved.

64. However, subject to this, the Commission felt
that the topic of consular intercourse and immunities (be-
cause of its similarity to that of diplomatic intercourse
and immunities which had now been debated at two ses-
sions, and with which all members were thoroughly fanil-
iar) might well lend itself to the method of work proposed
by Mr. Zourek. Accordingly, in view of its desire to com-
plete a first draft if possible by the fifth week of its next
session, the Commission decided that it would organize
its work on that subject at its next session on the basis
of Mr. Zourek’s proposals, with the exception of that
contained in the second sentence of sub-paragraph (d).
It was also decided to ask all the members who might

A However, while retarding the presentation of any indi-
vidual draft, it need not, after a certain initial delay, hold up
the orderly flow of drafts to the Assembly year by year, in so
far as it is otherwise possible to achieve that.

30

wish to propose amendments to the existing draft pre-
sented by the special rapporteur® to come to the next
session prepared to put in their principal amendments in
writing within a week, or at most ten days, of the open~
ing of the session (this would not of course preclude the
stthmission of further or consequential amendments at
later stages).

65. It was also decided that, in future, the Commiss
sion’s Drafting Committee should be formally constituted
as what it had long been in fact, namely, a committee to
which could be referred not merely pure drafting points,
but also points of substance which the full Commission
had been unable to resolve, or which seemed likely to
give rise to unduly protracted discussion. It was to such
a committee that the method of work to be adopted next
year in respect of consular intercourse and immunities
would relate. This decision would not entail any alteration
in the present arrangements for the Drafting Committee,
If, however, the Commission at any time decided to make
greater use of sub-commissions on points of substance,
this might necessitate recourse to simultaneous interpre-
tation and possibly summary records, thereby involving
an administrative and budgetary problem calling for study
by the Secretariat and an eventual decision by the As-
sembly.

66. For other ideas which were considered, but which
were regarded as unsatisfactory, it will be sufficient to
refer to paragraphs 22 and 23 of Mr. Zourek’s paper
above-mentioned and the remarles there made.®® As a
variant of the one contained in paragraph 22 (b), it was
suggested in the course of the discussion that the length
of the sessions should be increased from ten to twelve
weeks, although what had been envisaged as necessary to
compensate for the increase in membership had been a pro-
longation of the session proportionate to that increase—
i.e., of four weeks.37 But it was felt that even an increase
of two weeks would give rise to some or all of the diffi-
culties mentioned by Mr. Zourek, However, a related
suggestion which was discussed and will be kept in mind
was the possibility that the special rapporteurs for the
various subjects to be taken at a given session should hold
a meeting with some members of the Commission a week
or ten days before the opening of the session, in order to
have a preliminary discussion and thereby to shorten the
discussion in the Commission itself,

67. The Commission also draws attention to the fact
that, while during the main patt of the session it holds
one plenary meeting a day, experience has shown that
towards the end of the session, when the draft report to
the General Assembly is being finalized, two meetings are
often needed. Provision should therefore be made in the
budget for the servicing of approximately ten extra meet-
ings during, but principally towards the end of, the ses-
sion,

36 A/CN.4/108,

88 See footnote 32 ahove. As regards the idea of the Com-
mission’s working in two main sections, paragraph 23 of this
paper stated “The suggestion that the International Law Com-
mission should be split up into two or more sub-commissions
working on different subjects along parallel lines does not pro-
vide an adequate solution. If that suggestion were accepted, the
Commission would cease {o exist as a single organ and would
be replaced by two or more sub-commissions working inde-
pendently. Unity of views would not be assured and the sub-
commissions might reach conflicting results. Moreover, such a
reform would be contrary to the Commission’s present Statute.”

37 The Commission did not howeyer accept the view that the
40 per cent increase in the membership of the Commission
effected by the Assembly’s decision in 1956, had resulted in a
40 per cent increase in the time taken up by its proceedings.



I. Review of the Commission’s work during
its first ten sessions

68, At the conclusion of this, its tenth session, the
Commission thought it might be useful to review briefly
he work accomplished during that period, since this
ruight have a bearing on the matters discussed in para-
craphs 57 to 67 above. The chief points that seemed to
snerge were as follows:

(a) In view of the great difficulty and complexity of
iy work of codification or progressive development,3®
‘e fact that good work could only be done by proceeding
with deliberation, and also the necessity of producing in
1105t cases a detailed commentary as well as a set of well-
Tought-out and well-drafted articles and a general report
>n the subject concerned, the Commission considered that
he finalization on the everage of one completed piece of
work for presentation to the Assembly in each year con-
stituted about as much as it would be possible or desirable
0 aim at consistently with maintaining the requisite stan-
dard of work. In fact the Commission had done better
than this, having in its ten sessions produced no less than
fifteen3® or sixteen®® final and completed pieces of work.
The fact that some of these (e.g. the reports on defining
aggression, on reservations to multilateral conventions,
and on ways and means of making international law more
generally known) did not consist of or include a set of
articles, was due to the fact that they concerned matters
specially referred to the Commission by the Assembly
for opinion, report or proposals, rather than for codifica-
tion as such.

(b) A considerable amount of the time of the Com-
mission had in fact been taken up with these and other
special tasks referred to it by the Assembly, with the re-
sult that its own programme of codification, as drawn up

38Tt was pointed out that mauy national codifications had
taken up periods of ten years or even much longer. Yet in the
domestic field a homogeneous corpus of law was being dealt
with by persons who were all of the same nationality and all
had the same legal background. Bodies so constituted could
conveniently split up into sections, each dealing more or less
independently with different parts of the subject. This was not
posstble for the Commission, which was quite differently con-
stituted and had a very different kind of subject-matter to
deal with,

8 These were:

1. Draft Declaration on Rights and Duties of States,

2. Ways and means for making the evidence of customary
international law more readily available.

3. Formulation of the Niirnberg Principles.

4. Question of international criminal jurisdiction.

5. Draft Code of Offences against the Peace and Security
of Mankind,

6. Question of defining aggression.

7. Reservations to multilateral conventions.

8. Draft on arbitral procedure,

9. Draft Convention on the Elimination of Future State-
lessness.

10. Draft Convention on the Reduction of Future Stateless-
ness.

11-14. Articles concerning the law of the sea comprising:

Régime of territorial waters;
Régime of the high seas;
Fisheries: Conservation of the living resources of the
high seas;
The continental shelf,
15. Draft on diplomatic intercourse and immunities.

The above list takes into account the fact that the Conference
on the Law of the Sea adopted four distinct Conventions as
comprising the law of the sea. Each is an independent subject.

10 Sixteen, if account is taken of the fact that the draft on
arbitral procedure presented to the Assembly in 1953 was, so
far as the Commission was concerned, a final and completed
text. In effect the Commission has presented two final texts
on this subject.

at its first session in 194941 had been delayed. During its
last five sessions, however, i.e., since and including 1954,
the Commission had finally completed nine*® pieces of
codification or progressive development, of which eight48
were covered by its own original selection of topics to
be dealt with, and four** figured amongst the five topics*®
originally selected for priority treatment. Of these nine
completed pieces of work, four had already been taken
up at an international conference® and two more would
be similarly taken up in 1959.47 Of the remaining three,
one had in effect not so far been proceeded with by the
Assembly,*® while two were going to the Assembly in
final form at its forthcoming session. The Commission’s
task was over when it presented final drafts. Any further
action was for the Assembly. Such further action had
sometimes been taken and sometimes not,

(¢) The question arose whether, even if the Com-
mission were to produce drafts more quickly, Govern-
ments, and the Assembly itself, would be able to keep
pace with them. As it was (see paragraphs 60 and 61
above), Governments had difficulty in furnishing com-
ments, and often it was only a small minority that did so.
As regards the Assembly, it would no doubt always be pos-
sible to hold a general discussion each year in the Sixth
Committee on any texts prepared by the Commission. But
in many cases this did not suffice, and further action was
required, such as holding an international conference which
could be attended by the necessary experts on the subjects
involved, who would not normally be present in the Sixth
Committee. The already crowded condition of the inter-
national programme, however, would make it difficult to
hold many conferences of a codificatory character. It was
doubtful whether, on the average, such conferences could
be held oftener than once a year, or more probably once

41 The report of the Commission on its first session contains,
in chapter 1L, paragraph 16, the following list of topics selected
by the Commission for codification :

1. Recognition of States and Governments;

2, Succession of States and Governments;

3. Jurisdictional immunities of States and their property;

4. Jurisdiction with regard to crimes committed outside na-
tional territory;

5. Régime of the high seas;

6. Régime of territorial waters;

7. Nationality, including statelessness;

8. Treatment of aliens;

9. Right of asylum;

10. Law of treaties;

11. Diplomatic intercourse and immunities;

12. Consular intercourse and immunities;

13. State responsibility;

. Arbitral procedure.

See Official Records of the General Assembly, Fourth Ses-

sion, Supplement No. 10 (A/925) chapter II, para. 16.

42 Draft Code of Offences against the Peace and Security of
Mankind (one);

Law of the sea: Régime of territorial waters, Régime of the
high seas, Fisheries: Conservation of the living resources of
the high seas, The continental shelf (four);

Elimination of future statelessness; Reduction of future
statelessness (two); Arbitral procedure (one);

Diplomatic intercourse and immunities (one).

43 Le, all but the Draft Code of Offences against the Peace
and Seeurity of Mankind.

44 The régime of the high seas; fisheries; the continental
shelf; and arbitral procedure,

45 Ag in footnote 44, plus the law of treaties.

40 e, those covering the law of the sea,

47 Draft Convention on the Elimination of Future Stateless-
ness and Draft Convention on the Reduction of Future State-
lessness.

481 e, the Draft Code of Offences against the Peace and
Security of Mankind,



in two years. For administrative and technical. reasons,
they could not usually be held concurrently with either
the meetings of the Assembly or of the Commission itself.
This meant that, in practice, the only time of the year
at which such conferences could be held, unless they were
very short, was between January and April. In these
circumstances, the Commission came to the conclusion
that it should adhere to its policy of taking enough time
to ensure that any final draft it produced would be good,
and such as could in substance be adopted by an interna-
tional conference—a policy that had been fully vindicated
by the results of the recent Conference on the Law of
the Sea. Added to this, there was the important considera-
tion that the whole of international law and international
relations was now going through a period of adjustment.
In such a situation speed was not necessarily the most
important consideration. Time spent in endeavouring to
reconcile different points of view and different types of
outlooks and ideas was not time wasted. In the course of
the years what would matter was the quality of the work,
not whether a greater or lesser period had been spent in
producing it.

69. The foregoing observations in no way imply that
the Commission is not fully aware of the necessity of
proceeding as fast as is reasonably possible with its work
—and it intends to do so. But it has thought it useful to
try and place the matter in its wider perspective,

III.

70. In 1956 the Commission adopted a resolution re-
questing the Secretary-General to authorize the Secretary
of the Commission to attend the fourth meeting of the
Inter-American Council of Jurists, scheduled to be held
at Santiago, Chile, in 1958, "At the next session in 1957,
the Secretary informed the Commission of the postpone-
ment until 1959 of the meeting of the Inter-American
Council.

71. During the present session the Commniission had
before it a joint proposal (A/CN4/L.77) by Mr. R. J.
Alfaro, Mr, G, Amado, and Mr. F. V. Garcia Amador,
which would renew the request to the Secretary-General
in view of the convening of the fourth meeting of the
Inter-American Council of Jurists early in 1959,

“The International Law C ommission,

. “Recalling article 26 of its statute and the resolu-
tions adopted at its sixth, seventh and eighth sessions
regarding co-operation with inter-American bodies and,
In particular, that at its eighth session it requested the
Secretary-General of the United Nations to authorize
the Secretary of the Commission to attend, in the
capacity of an observer, the fourth meeting of the Inter-
American Council of Jurists to be held in Santiago,
Chile, in 1958,

“Noting that this meeting

carly in 1959,

Co-operation with other bodies

has been postponed until
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“Considering that, since the subject of State re-
sponsibility will be discussed at the eleventh session of
the Commission and is also the principal item on the
agenda for the fourth meeting of the Inter-American
Council of Jurists, there exists again a real opportunity
for co-operation between the International Law Com-
mission and the Inter-American Council of Jurists,

“Decides :

“1. To request the Secretary-General to authorize
the Secretary of the International Law Commission to
attend, in the capacity of an observer for the Commis-
sion, the fourth meeting of the Inter—Amerlgan Couqcﬂ
of Jurists to be held early-in 1959 at Santiago, Chile,
and submit a report to the Commission at its next ses-
sion regarding such matters discussed by the Council
as are also on the agenda of the Commission;

“2. To communicate this decision to the Inter-
American Council of Jurists and to express the hope
that the Council may be able, for a similar purpose, to
request its Secretary to attend the next session of the
Commission.”

73.  The Commission also had before it a communica-
tion received from the Asian-African Legal Counsultative
Committee informing it of the holding of a second ses-
sion at Colombo, Ceylon, from 14 to 26 July 1958, dur-
ing which session the Committee proposed to consider
certain items also of interest to the Commission. In view
of the closeness of the date of this second session, the
Commission was unable to consider the question of send-
ing an observer. It authorized the Secretary to inform
the Asian-African Legal Consultative Commiittee of this
fact and, at the same time, to express its interest in the
work of the Committee and its hope that the Committee
would transmit to it such records and other documents
as related to matters falling within the scope of the work
of the Commission,

IV. Control and limitation of documentation

74. Resolution 1203 (XII) of the General Assembly
concerning this question had been placed on the agenda
of the Commission for the present session and was duly
brought to the attention of the Commission. The Com-
mission took note of the resolution.

V. Date and place of the next session
75.

75, The Commission decided to hold its eleventh ses-
sion in

Geneva from 20 April to 26 June 1959,

VI. Representation at the thirteenth session
of the General Assembly

76. The Commissior} decided that it should De repre-
sented at the next (thirteenth) session of the General

Assembly, for purposes of consultation, by its Chairman
Mr. Radhabinod Pal, g e
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1. ARGENTINA

Transmitted by a note verbale of 30 January 1958 from the
Permanent Mission of Argenting to the Uniled Nations

[Original: Spanish]

The competent organs of the Argentine Government consider
that the draft clauses are on the whole acceptable, They have
certain comments to make, however, concerning articles 6,
paragraph 1, 8 21 and 28, paragraph 1.

The wording of article 6, paragraph 1, becomes ambiguous
if it is considered that the phrase “according to circumstances”
should be deleted, since once the representative of a State has
been declared persona non grate there are no circumstances
that can alter the situation and the representative must lcave
the country in which he has been exercising his functions.

As regards article 8, the competent organs of the Argentine
Government are of opinion that the date of commencement of
the functions of the head of the mission depends on the date
on which he presents his letters of credence.

As regards article 21, the relevant part of the commentary
should be added as paragraph 5: “If a mission wishes to make
use of a wireless transmitter belonging to it, it must, in
accordance with the international conventions on telecom-
munications, apply to thec receiving State for special per-
mission, If the regulations applicable to all users of such com-
municalions are observed, such permission should not be
refused”.

Finally, as regards article 28, paragraph 1, which provides
that “apart from diplomatic agents” and the members of their
familics accompanying them, “the administrative and technical
staff of a mission” and the members of their families accom-
panying them shall enjoy the privileges and immunities men-
tioned in articles 22 to 27, it is understood that, as the Com-
mission observes, there is no uniformity in the granting of
diplomatic privileges and immunities to the technical and ad-
ministrative staff of diplomatic missions. In order to take into
account the existing disparity in the treatment accorded to
this class of officials and to try to prevent possible objcctions
with regard to privileges, it is proposed that such equal con-
sideration should be granted in accordance with the regulations
established under local legislation, subject to reciprocity.

;Originally distributed in documents A/CN.4/114 and Add.

2. AUSTRALIA

Transmitted by a note verbale of 11 February 1958 from the
Permanent Representative of Ausiralia to the Uniled Naiions
[Original: English]

The Government of Australia has pertised with interest the
draft articles prepared by the International Law Commission
at its ninth session on the subject of diplomatic intercourse and
immunities, and takes the opportunity to express its apprecia-
tion of the work of the Commission and its special rapporteur,
Mr. A, E. F. Sandstrém, upon the work which has been done
on the suhject and the provisional draft, which appears to
cover in a comprehensive manner all aspects of the subject.

While it must naturally reserve any final position with regard
to the draft, and would desire to malee it clear that the presence
or absence of any comment must not be taken as necessarily
involving acceptance of any part of the draft, either in prin-
ciple or in detail, the Government of Australia submits the
following observations for counsideration by the special rap-
porteur when preparing his further proposals to the Com-
mission,

Article 2

The words “the Government” should be omitted in sub-
articles (1), (3) and (4), since diplomatic missions generally
represent Heads of States, and it is considered inzccurate to
describe such functions by reference to Governments.

Article 5

Some further consideration may be required to take account
of the special position of members of the Commonwealth of
Nations in their mutual diplomatic relations.
Article 7

The Australian Government reserves its position with regard
to the whole of this article.
Article 8

The Australian Government would prefer the alternative
version, namely, that a head of mission takes up his functions
when he has presented his letters of credence.
Article 9

1. The Australian Government would omit the words ‘'‘Gov-
ernment of the" for reasons already stated in connexion with
article 2.

2. The Australian Government would omit (his sub-article.



Article 12

1. The Australian Government would omit the words
“aither of the official notification of their arrival or” in this
sub-article, being of the view that precedence dates from pre-
sentation of letters of credence and not from date of official
notification of arrival.

2. The Australian Government does not quite understand
what this sub-article is intended to cover.

Article 16
Some definition of the expression ‘“premises” seems to be
necessary.

Article 20

2. As stated, this sub-article would appear to require a
receiving State to treat all members of all diplomatic missions
equally, Some provision for reciprocity appears to be necessary,
e.g., if the receiving State places a general restriction upon
members of all missions in its territory, the sub-article as
drafted would preclude the respective sending States from im-
posing similar restrictions on the missions of the receiving
State in its territory. Such restrictions would not operate in
respect of members of other missions whose States had not
placed restrictions upon missions in their territory.

Article 24
1. (¢) The expression “commercial activity” appears to re-
quire some definition.

Ariicle 25

2. The Australian Government would prefer substitution of
“Head” for “Government”.

4, As a point of drafting detail, the words “the judgement”
in this sub-article should read “any judgements”.
Ariicle 28

2. The expression “‘service staff” should be defined.

4, In the view of the Australian Government, the exemp-
tion provided for should apply only where the emoluments are
paid by the Government of the sending State,

3. Belcium

Transmitted by letters dated 29 January and 4 and 12 February
1958 from the Permanent Representative of Belgium to the
United Nations

[Original: French]

A
29 January 1958

The provisions of the draft are on the whole in accordance
with Belgian usage.

The wording of several articles is nevertheless subject to
certain objections.

1. Article 8 provides that “The head of the mission is en-
titled to take up his functions in relation to the receiving State
when he has notified his arrival and presented a true copy
of his credentials to the Ministry for Foreign Affairs of the
receiving State.”

In Belgium, the head of the mission does not take up his func-
tions until he has presented his credentials to the Head of the
State, The latter, however, instructs the Minister for Foreign
Affairs to reccive credentials in the event of his own prolonged
absence or illness,

The Belgian Government adopts the alternative proposed by
the International Law Commission: “The head of the mission
is entitled to talce up his functions in relation to the receiving
State when he has presented his letters of credence.”

2. Article 12, paragroph 1, provides that “Heads of mission
shall take precedence in their respective classes in the order
of date either of the official notification of their arrival or of
the presentation of their letters of credence, according to the
rules of the protocol in the receiving State, which must be
applied without discrimination.”

In Belgium the order of precedence of heads of mission is
determined solely by the date of the presentation of the letters
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of credence; the date of the official notification of arrival
has no relevance,

3. Articles 16 and 23 have a common purpose but relate to
different premises; they could be amalgamated or the same
terminology could be used: eg. “buildings or parts of
buildings”.

4, Articles 17 and 26 grant exemption from all “national or
local” dues or taxes. It would be desirable as regards Belgium
to make allowance for taxes levied by the provinces and to
amend this phrase to read “national, regional or local”.

In order to avoid using the French word loca#x in two
different senses in article 17 it would perhaps be preferable to
use here also the expression “buildings or parts of buildings
used by the mission” (immenbles ou parties d’immeunbles utilisés
par la mission),

5. The commentary on article 21, paragraph 1, implies that
the receiving State is under an obligation to permit diplomatic
missions to make use of radiocommunication installations be-
longing to them provided that the regulations applicable to all
users of such communications are observed.

The Belgian Government can accept this provision as a gen-
eral rule. In view, however, of the saturation of the wave-
lengths suitable for medium and long-distance communication,
the Belgian authoritics would not be in a position to grant
diplomatic missions such permission under present conditions,

6. Article 21, paragraph 3: The customs treatment applicable
to articles intended for official use is prescribed by draft
article 27, paragraph 1 (a). It does not seem desirable to extend
the inviolability of the diplomatic bag to such articles. The
phrase “articles intended for official use” should be replaced
by “official documents”.

With reference to paragraph (2) of the commentary it should
be noted that the diplomatic bag may not always take the form
of a bag (sack or envelope), especially in a large consignment
of documents or archives which may be transported in cases,
or even by motor-lorry.

7. Article 21, paragraph 4: Diplomatic courier is not defined
in the draft. According to generally established practice and,
as indicated in paragraph (4) of the commentary, the ex-
pression “courier” should be understood to mean any person
who carries a diplomatic bag and is furnished for the purpose
with a document (courier’s passport) testifying to his status.

8 The exception prescribed in article 24, paragraph 3,
might perhaps with advantage be included in paragraph 2,

The reference in paragraph 1 to civil and administrative
jurisdiction is doubtless intended to cover all types of proceed-
ings before civil and administrative courts. The immunity pro-
vided by paragraph 2 is of so sweeping a nature, however,
that it might be taken to apply even in the cases for which
exception is made in paragraph 1.

9. The Belgian Government proposes that article 27 should
read as follows:

“l. The receiving State shall, in accordance with such
regulations as it shall prescribe, grant exemption from cus-
toms duties and from all prohibitions and restrictions in
respect of the import or subsequent re-export of:

_“(a) Articles for the official use of a diplomatic mis-
sion;

“(b) Articles for the personal use of diplomatic agents,
the administrative and technical staff of a mission and mem-
bers of their families belonging to their respective house-
holds, including articles necessary to their establishment,

“2. The personal baggage of diplomatic agents shall be
exempt from inspection, unless there are serious grounds
for presuming that it contains articles not covered by the
exemptions mentioned in this article. Such inspection shall
be conducted only in the presence of those concerned or
in the presence of their authorized representatives.

‘ “3, For t.hc purposes of paragraph 1, the expression
‘customs duties’ shall mean all dues and taxes payable on
1mports or re-exports,



“4, The provisions of this article shall not apply:

“{a) To articles, traffic in which is specifically prohi-
bited by the laws of the receiving State for reasons of pub-
lic morality, safety, health or order;

“¢b) To persons who are nationals of the receiving State
or who engage in any professional or gainful occupation in
the said State.”

This proposal is made for the following reasons:

(@) The existing text is insufficiently explicit regarding the
exemption which the draft is apparently intended to embody.
It will be seen that, unless the expression “customs duties” is
defined, such taxes or dues as may be assessed on a basis
wholly unconnected with the customs principle (e.g., excise
duties, consumption taxes, transfer taxes and the like) will
remain applicable. Furthermore, restrictions of certain kinds
(e.g., economic quotas) will not be removed.

(b) 1Itis general practice for the receiving State to lay down
regulations for the grant of customs exemption. Such regula-
tions cover, for instance, the form of applications for ex-
emption, the services assigned to deal with them, the import
routes, etc, and, where applicable, the health formalities to be
complied with, the conduct of plant pathology inspections and
the like.

(¢) Paragraph 1 (o) should specify “for the official use of
a diplomatic mission” so as to conform with the many similar
texts on the subject.

(d) Exemption is out of the question for members of the
diplomatic corps who are nationals of the receiving State or
who engage in a profession or gainful occupation therein,

(¢) Since there can be no question of granting privileges in
respect of articles, traffic in which is specifically prohibited by
the laws of the receiving State for reasons of public morality,
safety, health or order, a proviso to that effect should be
included in article 27.

10, In view of the proposed new wording of article 27, the
ct wss-reference in article 28, paragraph 1, should be confined
to articles 22 to 26. The reservation proposed for article 27
could be repeated here by inserting after the words “nationals
of the receiving State” the words: “and do not engage in any
professional or gainful occupation therein”.

Article 28, which enumerates the persons entitled to diplo-
matic privileges and immunities, also contains the following
provisions concerning the families of diplomatic agents:
“Apart from diplomatic agents, the members of the family
of a diplomatic agent forming part of his household, and like-
wise the administrative and technical staff of a mission,
together with the members of their families forming part of
their respective households, shall, if they are not nationals of
the receiving State, enjoy the privileges and immunities men-
tioned in articles 22 to 27",

In Belgium these privileges and immunities are granted only
to the wives and children of diplomatic agents and of ad-
ministrative and technical staff, and to no other members of
their families.

Lastly, article 28, paragraph 1, withholds privileges and
immunities from members of the family who are nationals
of the receiving State, There would appear to be some danger
in this restriction. It would have, for example, the effect of
making the wife of the head of a mission or of a diplomatic
agent liable to criminal prosecution if she happencd to be a
national of the receiving State. This being so, it seems ad-
visable to stipulate that, at any rate, the wife of the head of
a mission shall enjoy diplomatic immunity even if she is a
national of the receiving State.

11.  Article 29 provides as follows concerning the acquisition
of nationality :

“As regards the acquisition of the nationality of the re-
ceiving State, no person enjoying diplomatic privileges and
immunities in that State, other than the child of one of its
nationals, shall be subject to the laws of the receiving
State.”

This provision prompts several comments :
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(1) The International Law Commission's commentary ap~
pears to restrict the scope of the article, for it states that:
“This article is based on the idea that a person enjoying
diplomatic privileges and immunities shall not, by virtue of
the laws of the receiving State, acquire the nationality of that
State aegoinst his will”’—unless he be the child of a national
of the receiving State.

The Belgian Government considers it desirable that this
should be specified in the actual text of article 29.

Read out of context, article 29 might be construed as
prohibiting voluntary acquisition of the nationality of the
receiving State by the persons in question, which is not the
intention of the authors of the draft, The difficulty could be
overcome by adding the words: “unless he requests that they
should be applied to him”.

(2) The application of this article may give rise to diffi-
culties in determining the nationality of a child whose father
is a diplomat accredited abroad and whose mother is a national
of the receiving State.

It would seem preferable to delete this exception.

The article might read as follows: “Persons enjoying diplo-
matic privilleg'es and immunities in the receiving State shall
not be subject to the laws in force therein concerning the
acquisition of nationality unless they request that the said
laws should be applied to them.”

12. Article 31, paragraph 2: The exemptions prescribed by
article 27 cease to be applicable to imports so soon as the func-
tions of the persons entitled to the exemptions as mentioned
in paragraph 1 (b) of that article and, if the reference to
article 27 is retained in article 28 paragraph 1, the functions
also of the persons entitled to the privileges and immunities
as mentioned in article 28, paragraph 1, come to an end.

Consequently, the provision should either embody a reserva-
tion to that effect or be amended,

13. Article 32, paragraph 1: There can be no question of
establishing any privileges or immunities in customs matters
for a diplomatic agent in a third State.

However, in view of the ohservations made in paragraph
(3) of the commentary, the draft should provide for such
agents to be treated with courtesy.

This could be done by wording the paragraph as follows:

“1, If a diplomatic agent passes through or is in the
territory of a third State while proceeding to take up or to
return to his post, or when returning to his own country, the
third State shall accord him every facility consistent with
its national laws.”

14. According to paragraph 15 of the report, the draft was
prepared on the provisional assumption that it would form
the basis of a convention,

There is no objection to the use of the draft for this purpose.

Since, however, some of its clauses are worded in general
terms, it would seetn necessary, whatever the nature of the final
document, expressly to limit its application to the States signa-
tories of that document.

B
4 February 1958

1. The wording of the first paragraph of article 26 should
be amended to make it clear that the text refers only to taxes
levied in the receiving State,

Furthermore, the term “indirect taxes” used in article 26 is
understood in Belgium to mean taxes other than those imposed
periodically on specific taxpayers in respect of a continuing
situation. The concepts of direct or indirect taxation are,
however, difficult to define with absolute precision and it
should therefore be made clear that the exemption provided
in article 26 cannot apply to such taxes as registration, court
or record fees and mortgage dues and stamp duty. Nor can it
apply to taxes assimilated to stamp duty (taxes on transac-
tions) although, in Belgium, these are not generally collected
from diplomatic agents.

2. In order to ensure that there is no abuse of the privilege
of inviolability of the mission premises (article 16), the mission



documents (article 18), the private residence of the diplomatic
agent (article 23, paragraph 1) or the fiiplomatic agent’s papers
(article 23, paragraph 2), the following paragraph 4 should
be added to article 33:

“q, If documents or objects relating to a commercial or
industrial activity are lodged in premises housing a diplomatic
mission or in the private residence of a diplomatic agent,
the head of the mission shall take all appropriate steps to
ensure that the inviolability as provided in articles 16, 18
and 23 does not, in any way, impede the application of t}}e
laws in force in the receiving State in respect of the said
commercial or industrial activity.”

c
12 February 1958

Article 17: Exemption of maission premises from tax

fa) It must be pointed out first of all that, under article 11,
paragraph 1, of the co-ordinated Income Tax Acts, the tax
on immovahle property (as likewise the related national emer-
gency tax) is payable by the owner, occupier, Ieasc-holde'r,
superficiary or usufructuary of the taxable property. This
provision in no way limits the freedom of agreement between
lessor and lessee; however, should the sending State asstme
responsibility for property taxes under a lease it would not
be entitled to invoke the provision of article 17 in support of
an application for exemption from such taxes, which in the
circumstances would amount in practice to an increase in rent.

(b) In accordance with the consistent practice of the courts,
it is made a condition of exemption from the immovable prop-
erty tax and the related national emergency tax in Belgium
that the immovable property in question should belong to the
foreign State. In extreme cases this condition may be deemed
to be met where a building is purchased by the head of a
diplomatic mission recognized as acting on behalf of the send-
ing State, which thus becomes the owner of the building. The
principle is that exemption may be granted only to a foreign
State. It is not possible, therefore, to agree to an exemption
which would extend to immovable property purchased by the
head of a foreign diplomatic mission in his private capacity.
In this respect article 26, sub-paragraph (b), appears to make
satisfactory provision for cases in which immovable property
intended for a mission's use is purchased in the name of the
head of the mission but on behalf of the sending State.

Article 26: Exemption from taxation

(a¢) The Belgian Department of Direct Taxation considers
that diplomatic immunities should not, as a general rule, apply
to diplomatic agents who are nationals of the receiving State.
This rule is accepted by most States and is due to a desire to
avoid granting undue fiscal privileges.

Although such instances must be very rare, article 30 pro-
vides for the case where the diplomatic agent is a national
of the receiving State. It is therefore recommended that the
nationality restriction laid down in article 28 should be applied
to the diplomatic agents themsclyes.

(b) The text could be made more clear if it were specified
in the opening words that the exemptions in question shall be
accorded in the receiving State, as pointed out in the first note
setting out the additional observations by the Belgian Goy-
ernment. i

In view of the foregoing it is suggested that the opening
words of article 26 might be amended to read as follows:

“Provided that he is not a national of the receiving State,

a diplomatic agent shall be excmpt, in the said State, from

all dues and taxes, personal or real, national or local,

save,..”

Article 28: Persons entitled to privileges and immamitics

The persons referred to in article 28 are exempt subject
only to the condition that they are nat nationals of the receciving
State, Persons exempt in the receiving State, however, are not
necessarily liable to taxation in the sending State. This will be
the case if the sending State’s fiscal laws are inapplicable to
such persons ecither in virtue of their nationality (some States
tax only the emoluments paid to their nationals who are mem-
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bers of their diplomatic missions abroad) or in virtue of the
nature of their functions (some States do not tax persons in
the private employ of tlieir diplomatic agents abroad other
than heads of missions).

It will also be the case if the right to levy tax may not be
exercised in the sending State owing to the existence of agree-
ments for the avoidance of double taxation, many of which
confer on the State in which the activity is carried on (in this
case, the receiving State) the sole right to tax the emoluments
of paid employees (including public officials who are not na-
tionals of the State which pays stich emoluments).

This situation may arise with reference to diplomatic agents
as well as to the persons referred to in article 28, and may
arise with reference to other sources of income, e.g. copyright
or patent royalties, taxation of which is normally made the
sole right of the State in which the recipient has his fiscal
domicile—in this instance, the receiving State.

It is therefore suggested that a paragraph reading as follows
should be added to article 28:

“5. In the case of the persons referred to in article 26
and in the present article (paragraphs 1 to 4), however,
who are not nationals of the sending State, the exemptions
provided by the said articles shall be granted only in respect
of income actually taxed in the sending State”

4,

Transmitted by a letter dated 21 February 1958 from the
Mainister for Foreign Affairs of Cambodia

[Original: French)

CAMBODIA

.+ . The Royal Cambodian Government wishes to make the
following reservations to the draft articles concerning diplo-
matic intercourse and immunities:

1. Article 30

Cambodian nationals may not be appointed members of the
diplomatic staff of a foreign diplomatic mission,

2. Article 28

Cambodian nationals employed by an accredited diplomatic
mission, as members of the administrative, technical or service
staff of such a mission shall not enjoy diplomatic privileges
and immunities in any part of Cambodian territory.

The jurisdiction exercised by Cambodia over such Cam-
bodian nationals shall not unduly interfere with the conduct of
the business of the aceredited diplomatic missions,

5. CHiLE

Transmiited by o letter dated 10 March 1958 from the Perma-
nent Representative of Chile to the United Nations

[Original: Spanish]

On the whole, this Government considers that the draft has
been prepared according to sound juridical criteria and that it
has been carefully developed from the technical point of view.
It embodies fundamentally the same principles as those stated
in the Convention on Diplomatic Officers signed by the Ameri-
can countries at the Sixth International Conference of Ameri-
can States held in Havana in 1928, The purpose of the main
differences between the present draft and the Convention is
to adapt those principles to the new conditions brought about
hy changes in certain aspects of diplomatic relations,

The reforms, allerations or amplifications contemplated in
the draft have taken due account of the practice adopted by
States in situations for which allowance had not been made in
the traditional rules. Many of these rules, which had lent
themselves to differing interpretations, have been clarified and
defined; new regulations have also heen established to supple-
ment existing ones or repair omissions when necessary.

Nevertheless, in view of the fundamental importance of this
draft, which is designed to replace the Vienna Regulation of
1815, for the governing of international diplomatic intercourse
and immunities, the Chilean Government considers that certain
points should he studied in greater detail.



In the view of my Government, the following articles should
receive further study for the reasons given below:

Article 2
“The functions of a diplomatic mission consist, inter
alig, in:
4 .
“(b) Protecting the interests of the sending State and of
its nationals in the receiving State;

« ”
“oew

Although the article does not attempt to be exhaustive, as
explained in the International Law Commission’s commentary,
it reproduces the practice followed by States for a very long
time,

Paragraph (b) of this article states that one of the functions
of a diplomatic mission is to protect the interests of the na-
tionals of the sending State. In this respect, the Government of
Chile considers that diplomatic protection should be exercised
only after the ordinary remedies in the courts of the receiving
State have been exhausted. There can be no doubt that diplo-
matic missions should protect the interests of the sending State
but, in so far as its nationals are concerned, protection should
consist rather in obtaining for them a guarantee of access to
the ordinary eourts of the country. Denial of justice alone can
justify diplomatic protection. The Government of Chile there-
fore considers the unqualified statement of this protection in
the aforesaid paragraph somewhat inadequate,

Article 3
“The sending State must make certain that the agrément
of the receiving State has been given for the person it pro-
poses to accredit as head of the mission to that State.”

The present drafting of article 3 might lead to the mistaken
assumption that the agrément of the receiving State is neces-
sary for all heads of mission, when it is only required for am-
bassadors and ministers, since in practice it is not necessary for
chargés d'affaires.

The wording of the article might be changed by replacing
the words “head of the mission” by the words “ambassador or
minister’”. The following sentence might also be added: “This
provision shall not apply to chargés d'affaires”

Article 5

“Members of the diplomatic staff of the mission may be
appointed from among the nationals of the receiving State only
with the express consent of that State.”

As it stands, this article appears to admit of the possibility
that a national of a third State might be appointed without the
consent of the receiving State, which would be contrary to the
principle that a document of this kind is intended to establish,
It would perhaps be better to state that members of the diplo-
matic staff must he nationals of the sending State and may be
nationals of the receiving State only in exceptional cases.
Article 8

“Tlie head of the mission is entitled to take up his func-
tions in relation to the receiving State when he has notified
his arrival and presented a true copy of his credentials to the

Ministry of Foreign Affairs of the receiving State.

“( Alternative: When he has presented his letters of cre-
dence).”

The Government of Chile is in agreement with the practical
considerations given in the Commission’'s commentary on
article 8, It deems it sufficient that the head of the mission has
arrived and that a true copy of his credentials has been remitted
to the Ministry of Foreign Affairs of the receiving State, there
being no need to await (he presentation of the letters of credence
to the IHead of State.

Experience has shown that a recently appointed head of
mission may find himself obliged to act immediately without
awaiting the presentation of his letters of credence to the
Head of State. Since the times of notification of arrival and
presentation of the true copy of the credentials do not always
coincide, account need only be taken of such presentation.

For these reasons, the Government of Chile considers that
article 8 is a great improvement, but that the points mentioned
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above need clarification and the proposed alternative should
consequently be rejected.

Article 9

“l1. If the post of head of the mission is vacant, or if the
head of the mission is unable to perform his functions, the
affairs of the mission shall be handled by a chargé d'affaires
ad interitm, whose name shall be notified to the Government
of the receiving State,

“2, In the absence of notification, the member of the
mission placed immediately under the head of the mission on
the mission's diplomatic list shall be presumed to be in
charge.”

The Government of Chile has certain observations to make
concerning the drafting of paragraph 1 of this article, It con-
siders that the scope of this provision is somewhat restricted
and that it would be advisable to specify in greater detail the
type of situation that might arise from the head of the mission
being unable to perform his functions, althotgh still in the
country, as in the case of leave away from the capital or sick-
ness. Clearly it is not possible to appoint a chargé d’affaires ad
interime if the head of mission merely leaves the capital, but
such an appointment would be in order if he left the country.

On the other hand, it is not specified who should notify the
name of the chargé d’affaires ad interim nor what procedure
should be followed in case of the death of the head of the
mission. In that case the chargé d'effoires ad interimn might
himself notify the fact that he has assumed the charge of the
mission,

For the reasons given above, it would be preferable to delete
the qualifying phrase ad interim,

Article 10
“Heads of missions are divided into three classes, namely:
“(a) That of ambassadors, legates or nuncios accredited
to heads of State;
“(d) That of envoys, ministers and other persons ac-
credited to heads of State;
“(c) That of chargés d'affaires accredited to Ministers of

Foreign Affairs.”

In sub-paragraph (c), article 10 refers to chargés d’affaires
or officers in that category accredited to Ministers of Foreign
Affairs. In practice this category, however, seems to have dis-
appeared since at present there are only embassies and lega-
tions, and existence of a chargé d'affaires presupposes the sub-
sequent appointment of an ambassador. This does not imply
that he is not the head of a mission and therefore the classifica-
tion in the draft is acceptable.

Article 15
“The receiving State shall either permit the sending State
to acquire on its territory the premises necessary for its mis-
sion or ensure adequate accommodation in some other way.”

The text of this article is designed to cover countries whose
internal legislation does not allow foreign diplomatic missions
to acquire premises for the conduct of their business. The text
provides that in such cases the State shall be obliged to “en-
sure” adequate accommodation for the mission.

In the opinion of the Government of Chile, there seems no
justification for obliging a receiving State, merely because
foreign missions may not acquire praperty in the country, to
“ensure adequate accommodation in some other way”. In fact,
missions may obtain accommodation under lease, without having
to wait for the State to take the action provided for in the
article.

The text might, perhaps, be improved if the alternative sug-
gestions were drafted in the same terms as the first; that is if,
instead of reading “or ensure adequate accominodation in some
other way”, it were to read “‘or permit adequate accommodation
in some other way”.

Article 17
“The sending State and the head of the mission shall be
exempt from all national or local dues or taxes in respect of
the premises of the mission, whether owned or leased, other
than such as represent payment for services actually ren-

dered.”



The exemption of diplomatic missions from taxes, where tl}e
premises occupied by them are leased only, does not apply in
Chile since under our system of taxation the tax on leased
property is paid not by the tenant but by the owner,

From a logical standpoint the inclusion of this exemption
would be feasible and useful provided that its application was
limited to countries in which a tenant is subject to a direct tax.

Article 21
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“4, The diplomatic courier shall be protccted by the re-
ceiving State, He shall enjoy personal inviolability and. shall
not be liable to arrest or detention, whether administrative or
judicial,”

The Government of Chile has no observations to make con-
cerning the drafting of this paragraph, but is of the opinion
that it might be advisable to consider extending the personal
inviolability of the diplomatic courier to the captain or a mem-
ber of the crew of a commercial aircraft carrying the diplo-
matic bag; that immunity would exist only for the duration of
the journey and until the bag is delivered.

A provision of this kind would extend protection to the per-
son responsible for carrying the official documents of States
which do not employ diplomatic couriers,

Article 22

“l, The person of a diplomatic agent shall be inviolable.
He shall not be liable to arrest or detention, whether ad-
ministrative or judicial. The receciving State shall treat him
with due respect and take all reasonable steps to prevent any
attack on his person, freedom or dignity.

“2. For the purposes of the present draft articles, the
term ‘diplomatic agent' shall denote the head of the mission
and the members of the diplomatic staff of the mission.”
The Government of Chile has no observations to make in

respect of paragraph | of this article, However, it considers
that the terminology used in paragraph 2 might constitute a
somewhat undesirable departure from the Regulation of Vienna
in extending the term “diplomatic agent” to include the entire
diplomatic staff of the mission. Tt would be better to devise a
more precise formula that would retain the term “diplomatic
agent” for heads of mission and use another term to describe
the rest of the staff,

Here, consideration might be given to the wording used in
the Havana Convention, mentioned carlier, which, under article
14 (a), extends inviolability “to all classes of diplomatic
officers”,

Article 24

“A diplomatic agent shall enjoy immunity from the crim-
inal jurisdiction of the receiving State. He shall also enjoy
immunity from its civil and administrative jurisdiction save
in the case of:

&

“(c) An action relating to a professional or commercial
activity exercised by the diplomatic agent in the receiving
State and outside his official functions.”

The situation contemplated in sub-paragraph (¢) of this
article appears very unusual and is in any case inadmissible by
virtue of the very mature of diplomatic functions.

Article 25

“l. The immunity of diplomatic agents from jurisdiction
may be waived by the sending State.

“2, In criminal proceedings, walver must always be ef-
fected expressly by the Government of the sending State.

.“3. In civil proceedings, waiver may be express or im-
p}led. An implied waiver is presumed to have occurred if a
diplomatic agent appears as defendant without claiming any
immunity, The initiation of proceedings by a diplomatic
agent shall preclude him from invoking immunity of juris-
diction in respect of counter-claims directly connected with
the principal claim.

"4. Waiver of immunity of jurisdiction in respect of civil
proceedings shall not be held (o imply waiver of immunity

regarding measures of execution of the judgement, which

must be separately made.”

The Government of Chile considers it unnecessary to make 5
separate waiver of immunity regarding measures of execution
of the judgement, as provided in paragraph 4, Where immunity
has been waived for reasons that must have been carefully
weighed by those entitled to it, the waiver should be complete,
in order to ensure respect for the enforcement of judgements,
Refusal to waive immunity in the final instance, when judge-
ment is about to be enforced, would render the earlier waiver
meaningless.

Article 26:
“A diplomatic agent shall be exempt from all dues and
taxes, personal or real, national or local, save:

i

“(d) Dues and taxes on income which has its source in
the receiving State;
“(e) Charges levied for specific services rendered.”

The first paragraph of the proposed article 26 states that a
diplomatic agent shall be exempt from “taxes, personal or real,
national or local”. Sub-paragraph () of the same article states
that diplomatic agents must pay “charges levied for specific
services rendered”,

Under Chilean administrative law, dues or charges (tasas)
are a type of tax prescribed as remuneration for special ser-
vices rendered for purposes of public utility. Consequently, the
term “personal dues” used in the first paragraph of article 26
of the draft, has no ineaning under our system of taxation;
it would thus be impossible to indicate which are the personal
dues from which diplomatic agents are exempt, and in what
way they differ from the charges referred to in sub-paragraph
(¢), from which those officials are not exempt,

Furthermore, the Government of Chile considers that sub-
paragraph (e) of article 26 should be deleted for the reasons
given in connexion with article 24.

The exceptions should include taxes designed to remunerate
specific services and also contributions under social welfare
legislation in respect of domestic staff recruited locally.

Article 27
“1. Customs duties shall not be levied on:
“(a) Articles for the use of a diplomatic missien;

“(b) Articles for the personal use of a diplomatic agent
or members of his family belonging to his household, in-
cluding articles intended for his establishment,

“2. The personal baggage of a diplomatic agent shall be
exempt from inspection, unless there are very serious grounds
for presuming that it contains articles not covered by the
exemptions mentioned in paragraph 1, or articles the import
or export of which is prohibited by the law of the receiving
State. Such inspection shall be conducted only in the presence
of the diplomatic agent or in the presence of his authorized
representative.”

With regard to the provisions of article 27, Chilean legisla-
tion lays down certain restrictions in matters relating to cus-
toms. Consideration might be given to a formula whereby any
State may establish a quota system for the exemptions enjoyed
by diplomatic officials, in which case other countries might act
on a basis of reciprocity.

Article 28

“l. Apart from diplomatic agents, the members of the
family of a diplomatic agent forming part of his household,
a.nd likewise the administrative and technical staff of a mis-
sion, together with the members of their families forming
part of their respective household, shall, if they are not
}mtlona'ls of the receiving State, enjoy the privileges and
ummunities mentioned in articles 22 to 27"

, In this article as drafted there is a possibility that the words
‘adn_umstrative and technical staff of a mission” are somewhat
ambiguous and that diplomatic immunities are extended too far.
The Commission might study a formula that would render
those terms more precise. ‘



Article 35
“The receiving State must, even in case of armed conflict,
grant facilities in order to enable persons enjoying privileges
and immunities to leave at the earliest possible moment and,
particularly, must place at their disposal the necessary means
of transport for themselves and their property.”

Lastly, the Government of Chile considers that the present
drafting of this article might give reason to believe that the
receiving State is under an obligation in all cases to arrange
for the departure of diplomatic agents; in practice at present
this is done only exceptionally,

In bringing the foregoing observations to your attention,
I should be glad if you would kindly forward them to the
International Law Commission and, at the same time, convey
the congratulations of the Chilean Government for its com-
mendable achievement in drafting the articles under con-
sideration,

6. CHiNa

Transmitted by a lelter date 29 April 1958 from. the Ministry
for Foretgn Affairs of China

[Original: English]

Article 5

It is stated in commentary (6) under article 6 that the
appointment as a member of the diplomatic staff of a person
who is the national of both the sending and the receiving States
also requires the express consent of the receiving State. The
Government of China does not share this view. It seems to be
legally unsound and arbitrary that the appointment of a person
having the nationality of both States he put on the same foot-
ing as that of a person who is a national of the receiving State
only, and politically unwise because such a practice would lead
to controversy on the conflict of their respective laws of
nationality and thus disturb the harmony between the two
States, The Chinese Government is of the opinion that in case
of a person having dual nationality no consent of the receiving
State should be required for his appointment, although his ac-
ceptance of the diplomatic post of the sending State could
jeopardize his status of nationality with respect to the receiving
State. It is therefore suggested that a second paragraph be
added to article 5, which reads:

“The preceding paragraph may not apply in cases where
the person concerned is a national of both the sending State
and the receiving State. The receiving State shall not declare
him as personc non grata by reason of his dual nationality.”

Article &

Concerning the time of commencement of the functions of
the head of the mission, the alternative presented in the Com-
mission’s draft is preferred, However, in case of a delayed
official reception by the Head of the State, the head of the
mission should be permitted to request the Minister for Foreign
Affairs of the receiving State to arrange for an earlier com-
mencement of his diplomatic activities if he so wishes,

Article 9

The second paragraph of the article seems to serve no useful
purpose. If the post of the head of the mission i3 vacant or if
he is unable to perform his functions, there is no question that
the sending State would designate a chargé d'affaires ad interim
inasmuch as it intends 1o maintain an effective and orderly
representation. Failure on the part of the sending State to do
so may just be presumed that no one is in charge of the mission,
The question of who is to notify the receiving State of the
name of the chargé d'affaires ad interim may be left entirely to
the sending State.

Article 22

As mentioned in the commentary under the article, the prin-
ciple of personal inviolability does not exclude either self-
defence or, in exceptional circumstances, measures to prevent
the diplomatic agent from committing crimes or offences, It
may be desirable to have these exceptions to the principle of
personal inviolability incorporated into the body of the article.
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Article 24

The Government of China would suggest the deletion of
paragraph 4 of the article. The jurisdiction of the sending
State over its diplomatic agents shall be such as is prescribed
by the law of that State, and may not necessarily be a subject
to be covered in the articles concerning diplomatic immunity,
which, in the opinion of the Chinese Government, is to deal
solely with the immunities enjoyed by the diplomatic agents in
the recelving State and, in certain circumstances, in a third
State. Any rigid rule concerning this subject is not only con-
sidered undesirable but might also prove to be incompatible
with the very purpose of the long-established practice of diplo-
matic immaunity.

Article 28

The Government of China doubts the advisability and the
necessity of adopting rules that would grant the administrative
and technical staff of a mission, and members of their families,
the same privileges and immunities as the members of the
diplomatic staff of a mission, As a general rule, it should be
sufficient that they shall enjoy immunity in respect of the acts
performed in their official capacity and be exempted from dues
and taxes on the emoluments they receive by reason of their
employment, if they are not nationals of the receiving State.
States who find it fit to grant them full diplomatic privileges
and immunities may of course do so at their own will or by
bilateral agreements,

It is also suggested that a definition of the term “members
of family” may be useful to avoid abuse and controversy.

7. CZzZECHOSLOVAKIA

Transmitted by a letter dated 10 March 1958 from the Perma-
nent Representative of Czechoslovakia to the Umited Nations

[Original: English]

(1) The Czechoslovak Government considers it desirable that
section T of the draft should.express the principle that all States
enjoy law of legation.

(2) With a view to completeness, the Czechoslovak Govern-
ment would recommend that the provisions on functions of a
diplomatic mission (article 2 of the draft) be supplemented by
a provision on activities serving the promotion of friendly rela-
tions among States and the development of their economic,
cultural and scientific relations, and by a provision on consular
activities in those cases where official consular relations are
non-existent between States.

(3) The Czechoslovak Government holds that section I of
the draft should also stipulate in the respective articles, besides
the classes of heads of mission, also the rank and precedence
of the other diplomatic staff of the mission and the right of
individual diplomatic members of a mission to exercise diplo-
matic activities in accordance with the instructions of their
Governments.

(4) This part of the draft should equally provide for the
right of a mission and of the head of such a mission to use the
flag and emblem of his country on the official premises of the
mission, on the residence of the head of a mission and on the
means of transportation used by him.

(5)With respect to section II of the draft, the Czechoslovak
Government would note that the range of persons enjoying
diplomatic privileges, as provided under draft article 28, is
broader than that generally recognized by the regulations of
international law, and the Czechoslovak Government therefore
believes that the question of the accordance of immunities to
non-diplomatic personnel of a mission and to the service staff
and private servants should be left to the agreement of the
States concerned.

(6) The Czechoslovak Government considers that it would
be useful if section II of the draft contained a provision to the
effect that the inviolability of the premises of the mission, of
the residence of the head of mission and of the other premises
occupied by the personnel of the mission does not cover the
right to asylum, if there is no special agreement to that effect.



8 DiNMARK

Transmitted by a letter recetved on 5 March 1958 from .the
Deputy Permanent Representative of Denmark to the United

Nations )
[Original: English]

[Note: The letter states that the Ministry for TForeign
Affairs is in agreement with the articles other than those com-
mented on below.]

Article 8

The Danish Government consider that for practical reasons
the receiving Statc should enable the head of mission to take
up his functions in relation to the receiving State as soon as
possible after his arrival. The remittance to the Ministry for
Foreign AfRairs of a true copy of his credentials should there-
fore be sufficient,

Article 9

The attention is drawn to the fact that in cases where no
diplomatic member of a mission is present in the receiving State
a non-diplomatic member of the staff might be officially in
charge of the affairs of the mission in the capacity of chargé
daffaires. Tt might be considered whether the existence of such
arrangements should be mentioned in the convention, for in-
stance in a third paragraph added to this article.

Article 15

The Danish Government suggest to insert the words “on a
non-discriminatory basis” after the words “the receiving State
shall”.

Article 35
Tt is suggested to add the following paragraph to the article:

“The receiving State shall permit the withdrawal of the
movable property of such persons with the exception of any
such property acquired in the country and the export of
which is prohibited at the time of departure”.

9. FiNLAND

Transmitted by a note verbale dated 18 April 1958 from _the
Permanent Representative of Finlond to the United Nations

[Original: English]

The draft articles prepared by the International Law Com-
mission seem on the whole to be acceptable and to correspond
to international practice.

In article 2 concerning the functions of a diplomatic mission
the word “all” could be deleted from paragraph (d), since the
diplomatic mission will of course make its own choice of the
lawful means by which it will ascertain conditions and develop-
ments in the receiving State.

Article 3 of the draft provides that an agrément be obtained
for all heads of mission from the receiving State prior to their
nomination. This has, however, been applied in practice only in
regard to ambassadors and ministers. It would appear that as
far as chargé daffaires are concerned a freer procedure should
be maintained.

In article 8 hoth alternatives mentioned have their advantages,
In Fiuland the commencement of official functions of the head
of a mission is considered to occur when he has presented his
letters of credence, which is a clearly defined and indisputable
moment,

It ought to be considered—as has already been done by the
Commission—whether the classes of heads of mission men-
tioned in article 10, paragraphs (a) and (b), as accredited to
heads of States should be combined, as to constitute in future
a uniform class of representatives of the same rank, i.e,
ambassadors (and nuncios). After the Second World War
there has been an increasing tendency towards the accrediting
of ambassadars in place of envoys and ministers,

In article 16, paragraphs 1 and 3, of the draft similar ques-
tions are dealt with lo some extent. Paragraph 3 appears some-
what superfluous, since it has been stipulated in paragraph 1
that the premises occupied by the mission shall be inviolable
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and that agents of the receiving State shall not enter these
premises without the consent of the head of the mission. It is
difficult to understand how any search as prohibited in para-
graph 3, or any mcasures of attachment or enforcement could
be performed., The latter paragraph should in fact be inter-
preted as a modification of the preceding paragraph in certain
individual cases, but the intention may have been to refer here
to certain known events. In any event, it would be desirable to
re-formulate article 16 in such a way that its paragraphs 1 and
3 were more closely connected,

In aerticle 21, paragraphs 2 and 3 should perhaps be amalga-
mated, preferably in such a manner as to determine the per-
missible contents of the diplomatic bag and to add the remark
that it (as such) is protected, Paragraph 4 of article 21 stipu-
lates that the diplomatic courier shall enjoy personal in-
violability, and that he may not be subjected to arrest or deten-
tion, It should of course be considered of the utmost importance
that diplomatic mail and other official parcels may, by using a
diplomatic courier, be forwarded to destination with prompt-
ness and reliability. But if such a courier makes himself guilty
of a felony during his journey or becomes dangerous to those
in his vicinity, it seems natural that in the former instance he
might be detained for a short period for interrogation and, in
the second, that persons necessary to guard him should be
appointed for as long as he is within the boundaries of the
State in question, without in any way interfering with the dip-
lomatic bag in such instances, This could be mentioned at least
as a suggestion in the commentary to the article under discus-
sion, even if it bears on exceptional cases which are not asg
a rule discussed in drafts of codification.

Article 24, paragraph 4: Whether the diplomatic agent is,
and to what extent, under the jurisdiction of the sending State,
whose national he is as a rulc, is above all an internal problem
of this State, which is decided in accordance with the rules of
international law pertaining to the individual as applied by the
State in question. The criminal law of numerous States does
not provide for crimes committed abroad—or does so only to
a limited extent in exceptional cases, nor are the courts always
competent to hear even civil disputes which are the consequence
of juridical acts performed abroad. It seems difficult to force
States to modify their laws, even where diplomatic agents are
concerned, and it emerges from the commentary to the draft
under discussion, as well as from the International Law Com-
mission's records of discussion, that this is by no means the
intention. The significance of the paragraph will therefore re-
main limited in any cvent, It would not seem desirable that the
last clause goes so far as to mention what courts shall be
competent to deal with the matters in question, if they are not
designated under the laws of that State.

Article 28, paragraph 1, shows that members of the family
of a diplomatic agent cannot demand for themselves any diplo-
matic privileges and immunities if they arc nationals of the
receiving State. To deprive them of all privileges on this hasis
does, however, seem unreasonable, especially when the wife of
the diplomatic agent is in question. It would not seem recom-
niendable that the administrative and technical staff of a mission
lose all privileges and immunities on the same basis, while the
domestic staff of the mission, in accordance with paragraph 2
of the article, are allowed certain minimum rights irrespective
of their nationality. Paragraphs 3 and 4 of the same article,
concerning the legal status of persona! servants of diplomatic
agents, and particularly their exemption from taxes, should be
amalgamated, in the same way as in paragraph 2 of the
article, where problems associated with the legal position of the
whole domestic staff of the mission are treated,

According to article 29 of the draft, nationality laws of the
receiving State should not be applied to persons enjoying diplo-
matic privileges and immunities, except for the children of
nationals of the receiving State. This exception, at least in
such categorical form, seems doubtful, The general rule is that
children of diplomatic agents who are born in countries adher-
ing to the jus soli principle, do not acquire the nationality of
the State in question. 1f the spouse of a diplomatic agent—
usually a woman—is a national of the receiving country, and
the diplomatic agent himself belongs to a country in which



Jus sanguinis rules are applied, an application of the fus soli
rule would result in obvious unfairness.

In paragraph 5 of the commentary on article 30 it is stated
that the article concerning immunity from jurisdiction of a
diplomatic agent who is a national of the receiving State
indirectly implies that members of the domestic staff of a mis-
sion, who are nationals of the receiving State, should also be
allowed no privileges or immunities other than those granted
to them by the receiving State. This stipulation is, however,
at variance with article 28, paragraph 2, of the draft, which
states that such persons should in any event be granted such
immunity as is necessary in respect of acts performed in the
course of their duties. Nationals of the receiving State lose
exemption from taxes only in respect of emoluments received
from the mission.

It emerges from the commentary to article 31 that the time
confirmed by paragraph 1 of this article from which diplomatic
privileges and immunities are considered to have commenced
is not always applicable to persons who derive their entitle-
ment from persons entitled to privileges and immunities in
their own right. Because of this the said paragraph is in need
of more precise formulation. Paragraph 3 of article 31 pro-
hibits the withdrawal from the receiving State of movable
properly in the event of the death of a diplomatic agent or of
a member of his family, if such property has been acquired in
the receiving State and if its export was prohibited at the
time of death, Such a strict provision appears unreasonable,
particularly if no export prohibition had existed at the time
when the property was acquired.

Article 36, parograph (c). Since it is the general inter-
national custom to apply for the agreement of the receiving
State hefore a third State can undertake these functions and
proceced to fulfil them, it would be preferable to use in the
text thc clear and accurate formula accepté par (and not
acceptable pour), as has been suggested by the International
Law Commission. A corresponding modification should per-
haps be made also in paragraph (b) of article 36.

10. IraLy

Transmitted by a letter dated 18 April 1958 from the
Permanent Delegation of Ilaly to the United Nations

{Original: French]

The Ttalian Government states that it is, in general, in agree-
ment with the draft articles concerning diplomatic intercourse
and immunities, prepared by the International Law Commission
during its ninth session from 23 April to 28 June 1957, and
has the honour to submit the following observations and
proposals :

Article 4
This article should, it is proposed, be amended to read:

“Subject to the provisions of articles 5, 6 and 7, the send-
ing State may freely appoint the other members of the staff
of the mission; before sending them to the territory of the
receiving State, however, it shall notify the latter of the ap-
pointment, The receiving State may take cognizance of the
appointment either expressly or tacitly.”

Article 6
It is proposed that the last part of paragraph 2 be amended
to read:
“ .. the receiving State may refuse to recognize the per-
son concerncd as a member of the mission and may make an
cxpulsion order against him.”
Article 8

The alternative given in the draft is considered prefcrable:
“when he has presented his letters of credence”.
Article 10

The term “internuncios” should be added undet b).

Article 12

It is proposed that in paragraph 1 the following phrase
should be omitted: “cither of the official notification of their
arrival or”,

It is considered desirable that an article 124 should be in-
serted in these terms:

“The heads of mission accredited to the same State form
the diplomatic corps.

“The diplomatic corps performs the functions which it is
recognized to possess by international usage, and it is repre-
sented for all purposes by its doyen,

) “The doyen is the senior head of mission or, in countries
in which precedence is granted to the Holy See, the Apostolic
Nuncio.”

Article 15
It is proposed that this article should be amended to read:

“The receiving State shall permit the sending State to
acquire ou its territory the premises necessary for its mis-
sion, In any case, if the sending State should not wish or
should be unable to exercise this right, the receiving State
shall ensure adequate accommodation for the mission in some
other way.”

Article 17
This article should, it is proposed, be amended to read:

“No national or local dues or taxes shall be levied in re-
spect of the premises of the mission other than such as
represent payment for services actnally rendered.”

Article 18
It is proposed that this article should be amended to read:
“The archives and documents of the missicn shall be in-
violable, wherescever they may be.”
Article 21

Paragraph 2 should contain a definition of the diplomatic
bag, especially since the definition contained in the commentary
is not satisfactory, for it does not make any reference to seals
or to the external identification marks which the bag should
always bear.

It should also be provided that the sending State is under a
duty to communicate to the receiving State an advance descrip-
tion of its diplomatic bags, and to address the bags invariably
to the head of mission in person.

Article 24
It is proposed that paragraph 2 be amended to read:

“A diplomatic agent is not obliged to give evidence con-
cerning questions which are in any manner whatsoever con-
nected with his duties, In other cases, he may not be sum-
moned to appear before the judicial authority. If it should
be necessary for the local judicial authority to take a deposi-
tion from the diplomatic agent, the said authority shall pro-
ceed to his residence in order to receive his statement orally,
or the said authority shall delegate a competent official for
this purpose, or else shall request the agent to make the
statement in writing.”

Article 25
It is proposed that paragraph 1 be amplified by the addition
of the following:

“The head of mission may waive the immunity of members
of his staff from jurisdiction on his own autherity.”

Article 26
Sub-paragraph (a) should, it is proposed, be amended to
read:
“Dues and taxes levied in payment of services actually
rendered.”
Article 27
The following should be added at the end of paragraph 1:
“The receiving State may nevertheless place reasonable
restrictions on the number of articles imported for the uses
specified in (a) and (b).”
Article 28
The extension of diplomatic privileges and immunities to
cover members of the administrative and technical staff of the
mission or to members of a diplomatic agent's family conflicts
with international usage and is entirely unacceptable to the
Ttalian Government, The privileges and immunities in question



should he restricted to the officials whose names appear in the
diplomatic lists,

Article 30
This article should, it is proposed, be amended to read:

“A diplomatic agent who is a national of the receiving
State shall enjoy immunity from jurisdiction and any other
privilege or immunity which is strictly related to the exer-
cise of his functions. He shall also enjoy such other privi-
leges and immunities as may be granted to him by the receiv-
ing State.”

Article 31
Paragraph 1 should, it is proposed, be amended to read:

“A diplomatic agent shall enjoy the privileges and im-
munities to which he is entitled from the moment he enters
the territory of the receiving State on proceeding to take up
his post, provided that the formality of agrément referred to
in article 3 or that of notification referred to in article 4
[Ttalian Government’s text] has been satisfied. If he is
already in the territory of the receiving State, he shall enjoy
the said privileges and immunities on the satisfaction of the
aforesaid formalities.”

Ariicle 33
It is proposed that paragraph 1 be amended to read:
“Without prejudice to their diplomatic privileges or im-
munities it is the duty of all diplomatic agents to respect the
laws and regulations of the receiving State. They also have
a duty not to interfere in the internal affairs of that State.
“The members of the administrative or technical staff of
the mission shall be bound by the same duties.”
Article 36
It is proposed that sub-paragraph (¢) should be amended to
read:
" “The sending State may entrust the protection of the
interests of its country to the mission of a third State
acceptable to the receiving State.”

11,

Transmstted by a note verbale dated 6 February 1958 from the
Permanent Representative of Japan to the United Naotions

[Original: English]

JArAN

I. General

The Government of Japan are deeply appreciative of the
contribution made by the International Law Commission in
drawing up the draft articles concerning diplematic intercourse
and immunities. The Japanese Government, considering that the
present subject constitutes an important field of the inter-
national law to be codified, are ready to co-operate in every pos-
sible way to promeote its codification now being carried on by
the United Nations. It is sincerely hoped that the International
Law Commission will at its tenth session examine especially
the points mentioned below, and will continue to exert still
further efforts with the view to concluding a multilateral
treaty on the subject.

1I. Article by article comments

Section I. Diplomatic intercourse in general

1. Adrticles 1-6

The classification of the members of a diplomatic mission
into several distinct categories is an extremely important point
of the whole system proposed by the present draft articles, in
so far as different privileges and immunities are accorded
according to this classification (see article 28).

Hence it would be desirable to have the “members of the
diplomatic staff”, the “members of the administrative and
technical staff”, and the “members of the service staff” and
“private servants” more precisely defined in the articles them-
selves,

(In establishing these definitions, it would be necessary to
take into consideration both the status of a member under the
laws of his own country and the functions actually performed
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by him in a mission, For example, under the present draft
articles, it is natural to assume that, as distinguished from
diplomatic agents, those who perform low-grade duties, such
as janitors and chauffeurs, belong the “service staff”. However,
under the Japanese laws all such persons are given the uniform
status of regular public service or full-time government official,
Therefore the status under national laws alone cannot always
provide adequately the basis for classification of the members
of the diplomatic, administrative and technical staffs and the
members of the service staff.)

2. Article 7

It is hoped that a statement will be inserted in the com-
mentary to this article that it would be desirable to make the
size of the missions exchanged correspond in principle to
each other,

3. drticle 8
The alternative that “when he has presented his letters of
credence” is more desirable,

Section I1. Diplomatic privileges and immunities

4. Articles 15 and 16

It is desirable that the meaning and scope of “mission premi-
ses” be clarified.

(The term ‘“premises” could be interpreted as either (a)
only the official residence of an ambassador or a minister, and
the chancellery; or (b) all accommodations (including housing
facilities for the members of a mission) owned or leased for
diplematic purposes by a sending State; or (¢) all accommoda-
tions used for diplomatic purposes (including private dwellings
of diplomatic agents).)

5. Article 16

The provision in the first paragraph may be too absolute
Tt seems desirable to include, at least, a provision in the article
itself to the effect that the head of a mission is under an
obligation to co-operate with the authorities of a receiving
State in case of fire or an epidemic or in other extreme emer-
gency cases,

6. Article 17

Whatever the meaning of “mission premises” may be (see
comtent 4 above), article 17 might be interpreted to mean
that the mission premises are exempt from indirect taxes from
which the diplomatic agents are not exempt by virtue of
article 26, (For example, it would hardly be proper to interpret
this article so as to exempt diplomatic agents from taxes on
electricity and gas used in their chancellery while they are not
exempt from such taxes on gas and electricity used in their
private dwellings.)

Under the Convention on Privileges and Immunities of the
United Nations, the United Nations, its assets, income and
other property enjoy exemption only from all direct taxes.

7. Artcle 21

(a) The right of consulates to communicate by means of
diplomatic bag or diplomatic courier is not yet established in
international law,

(b) In view of the present situation of the frequency assign-
ment, it is difficult to approve the use of wireless transmitter
by a diplomatic mission every case,

(c) In paragraph 4 of the commentary, there is a statement
concerning the captain of a commercial aircraft to whom the
diplomatic bag is entrusted. Such persons should not be treated
as diplomatic couriers in every case.

8. Article 23

(a) In relation to article 15, it is necessary to clarify the
meaning and scope of “private residence” as distinguished from
mission premises. For example, it is not clear whether the
term “private residence” includes housing facilities for the
members of the mission furnished by a sending State.

(b) The provision of the first paragraph of this article is
considered to be too absolute as in the case of article 16,
paragraph 1, if not even more so. This is especially so in the
case of private residences of the members of the “administra-
tive and technical staff”” of a mission.



(¢) The provision of paragraph 2 should not be applied to
immovable property held by a diplomatic agent in his private
capacity.

0. Article 24

(2) It is desirable that this article be interpreted to provide
that immovable property held by a diplomatic agent in his
private capacity under article 24, paragraph 1, sub-paragraph
(@), does not include his own dwelling held in his private
capacity. (This subject is connected with article 23.)

(b) It is desirable that the term “execution” used in this
article be interpreted to include both administrative (against a
delinquent taxpayer, for example), as well as judicial exectt-
tions. These measures, of course, can only be taken without
infringing the principle of inviolability of diplomatic agent’s
person and his residence.

10. Article 26
(a) Clarification
sirable,
(b) Clarification

11, Article 27

(@) Clarification
sirable,

(b) Clarification
desirable.

(¢) It is desirable to modify this article so that an inspec-
tion might also be conducted even though without “very
serious” grounds.

(d) It is desirable to modify this article so that it may be
possible to restrict or prohibit the use of the articles imported
without customs duties for purposes other than those for which
they were imported, such as resale of these articles to persons
not entitled to diplomatic immunities.

12. Article 28

As regards the “members of the service staff”, it is desir-
able to malke the necessary modification so as to grant them,
regardless of their nationality, only the same privileges and
immunities accorded to ‘“‘private servants” under the present
draft articles. (Especially in case of the “members of the ser-
vice staff” who are nationals of a receiving State, the receiving
State might find it most difficult to grant, as provided in the
present draft articles, immunities in respect of acts performed
in the course of their duties.)

of the meaning of “indirect taxes” is de-

of the mcaning of “source” is desirable.

of the meaning of “customs duties” is de-

of the meaning of “personal baggage” is

13, Supplementary remark

It is hoped that provisions will also be made in the course
of the Commission’s next session concerning the delivery of
diplomatic passports and the granting of diplomatic visas. Such
passports and visas provide practically the sole basis for grant-
ing privileges and immunities at the custom upon entering or
leaving a country. This point concerns not only the normai
diplomatic personnel treated in the present draft articles, but
also the officials of a Foreign Office on an official mission and
the official delegates to international conferences.

12. JorpaN
Transmitted by o letter dated 24 September 1957 from the
Permanent Representative of Jordan to the United Nations
[Original: English]

I am directed by my Government to inform you that my
Government considers the provisions of the draft articles as
covering the requirements.

13.

Transmitted by o note verbale of 7 February 1958 from the
President of the Government and Minister for Foreign Af-
fairs of Luxembourg

LUXEMBOURG

[Original: Fremnch]

On the whole, the Luxembourg Government can fully ap-
prove the draft articles prepared by the International Law
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Commission. It considers that the Commission’s work is a
distinguished contribution to the wunification and development
of international law in a sphere which is of great practical
importance to Governments,

The following remarks apply only to a few points of details
and to certain choices which had been left open in the Com-
mission's text, The Luxembourg Government would also. like
to raise a preliminary question of more general scope as well
as a further question dealing with social legislation.

Preliminary question

In drawing up the articles of the draft, the International
Law Commission dispensed with auy kind of general principle
in order that it might devote itself to reaching a positive
solution to the main questions of a concrete nature which arise
in connexion with diplomatic relations. This method is entirely
commendable since to lay down principles which are unduly
general could lead to considerable difficulties. Nevertheless,
it would seem essential to indicate clearly (e.g. in the preamble
to the convention which would give definitive form to the
subject matter) that the articles do not represent a complete
and exhaustive regulation of all the questions which may arise
in actual practice. This would prevent the exclusion of recourse
to general principles of law, to intermational custom and to the
legal and administrative practices of States in cases where the
rules finally adopted in the convention did not offer a positive
solution,

For instance, the draft articles include no general rule con-
cerning the domicile of the diplomatic agent. Is this domicile
fixed at his place of actual residence or does it continue to be
legally fixed in his country of origin? The question is im-
portant because domicile constitutes the criterion of permanent
abode for the application of a large number of rules of law,
with respect not only to jurisdictions (article 26 of the draft)
or to the acquisition of nationality (article 20), but also to the
application of civil law and, especially, to judgement of the
validity of civil documents which the diplomatic agent may
have to draw up at his place of residence, This example shows
that, although the draft settles a large number of practical
matters, it is still not completely exhaustive and room must be
left for supplementary solutions,

Article 2

Sub-paragraph (a) of this article states that the functions
of a diplomatic mission consist in “representing the Govern-
ment of the sending State in the receiving State”. This formula
raises an important question of principle. The function of a
diplomatic mission consists not only in representing the Gov-
ernment of the sending State, i.e., the executive branch, but
also the State as a whole. It is precisely this notion which is
expressed in the traditional formula that diplomatic agents
represent the Heads of States, it being understood that the
person of the Head of State, which is generally above the
divisions between the organs of power, represents the unity of
the State as a whole,

It would therefore be more correct to say that the functions
of a diplomatic mission consist in “representing the sending
State in the receiving State”.

Article 8

As regards the commencement of the functions of the head
of the mission, the International Law Commission mentions an
alternative course. The Government of Luxembourg prefers
the solution proposed by the Commission itself, considering it
to be the most practical one. It considers that the head of the
mission should be able to take up his functions when he has
presented a copy of his credentials to the Ministry for
Foreign Affairs.

Article 12

The Government of Luxembourg has no preference as be-
tween the two methods mentioned in paragraph 1 of this article
for determining precedence of heads of missions. Either alterna-
tive would appear to be acceptable, yet it believes that the
solution proposed in article 8 (commencement of the mission)
should be made to coincide with the criterion selected in
article 12 (precedence of heads of mission).



Article 16

The Luxembourg Government considers that the matter
discussed in paragraph 4 of the commentary (carrying out
public works) should be settled by a special clause in ‘the
actimal text of article 16. Since the provisions of this article
are very specific, it would not seem possible, in the event of
litigation, to win acceptance for the considerations set forth
in the commentary over the explicit text of the convention,

Article 17

The application of this article might give rise to disagree-
ments, since the delimitation between “such (taxes) as repre-
sent payment for services actually rendered” and general taxes
does not appear to be the same in all countries. Certain benefits
(e.g. police protection, lighting or cleaning of public thorough-
fares) are apparently considered in some countries as services
which give rise to remuneration, whereas in other countries
these measures are public services covered by the general tax.
In such cases, therefore, it would seem that the criterion for
maldng a distinction must be the specific nature of the services
and not that of services “actually rendered”, since any public
service is actually rendered. This is in fact the criterion which
the Commission has selected elsewhere, ie., in article 26 (e},
which is concerned with “charges levied for specific services
rendered”, The same formula should be adopted in article 17.

Article 24

Paragraph 1 of this article makes a distinction between
immunity from criminal, civil and administrative jurisdiction.
This enumeration not only appears to be superfluous, but also
carries with it the danger of a restrictive interpretation. In
some countries there are still other types of jurisdiction besides
the three forms listed above, including commercial courts,
labour jurisdictions and social security jurisdictions, which are
peither civil nor administrative, It would therefore be more
advantageous to lay down the general rule of immunity from
jurisdiction at the outset, without further specification, and to
let it be followed by the three exceptions listed under (&), (b)
and (c), It should be specified in (b}, which deals with actions
relating to successions, that the succession must be one which
is opened in the receiving country, in order to prevent the
possibility of the diplomatic agent being sued in that country,
by reason of his residence, in connexion with a succession
opened in his country of origin or in another country.

Paragraph 4 states that the immunity from jurisdiction
enjoyed by the diplomatic agent in the receiving State does not
exempt him from the jurisdiction of his own country. In order
that this provision may be applied, it is necessary, however,
that a court of the country of origin should be competent
under its laws. Therefore, if under the legislation of that
country the court of the country of residence was competent,
the partics concerned would not be able to bring any jurisdic-
tion into operation, since in the receiving country they would
be faced by the diplomatic immunity of the defendant and
in the sending country there would be no jurisdiction competent
to settle the dispute. In order to fill this gap, which is detri-
mental to the interests of third parties, it would seem desirable
to include a provision assigning competence in such a case
te the courts of the sending State, notwithstanding any pro-
vision to the contrary in the laws of that State.

On the other hand, it would seem advisable to point out
in this article that the Government of the receiving State
always has the right, in the interest of persons under its
jurisdiction, to approach the tission or Government concerned
when immunity from jurisdiction is applied. Such right of
political action might appear to be automatic in this case;
nevertheless, it would seemn advisable to make express reserva-
tions covering this possibility, in order to prevent a mission
or a Governmment from being able to invoke immunity from
jurisdiction as grounds for refusing even to engage in dis-
cussions with the receiving Government concerning the pos-
sibilities of an amicable arrangement.

In view of these considerations, the Luxembourg Govern-
ment proposes that the last part of this article should be
reworded as follows:

“4, If, under the provisions of the internal law of the
sending State, the diplomatic agent is subject to the juris-

diction of the receiving State and the sending State does not
waive the immunity from jurisdiction of the agent, the latter
shall be subject to the jurisdiction of the sending State,
notwithstanding any provision to the contrary in the law of
that State. In such case, the competent court shall be that of
the seat of the Government of the sending State.

“5, Immunity from jurisdiction shall be without prejudice
to the right of the Government of the receiving State to
approach the mission or Government having jurisdiction
over the agent concerned for the purpose of protecting its
interests or those of its nationals.”

Article 25

Application of this article could give rise to practical diffi-
culties, since it is not very clear in each case who has the right
to waive immunity and who may validly notify the waiver
to the jurisdictions. The difficulty originates in the fact that
the diplomatic agent is the sole qualified representative of
the sending State in the receiving State and it is therefore
difficult to see who, except the diplomatic agent himself, could
notify a waiver on behalf of the sending State. The text pro-
posed by the Commission carries with it the danger that
immunity may be invoked in proceedings initiated or consented
to by a diplomatic agent on the pretext that the waiver was
his personal action and not the action of the sending State.
Such an attitude would be contrary to good faith.

Accordingly, the Luxembourg Government proposes that
article 25 should be drafted as follows:

First, the general principle should be laid down that im-
munity may be waived by the sending State, This principle
should be accompanied by a statement that the diplomatic
agent is presumed to be qualified to notify such waiver. Sec-
ondly, it should be required that the waiver be expressed
in the case of penal proceedings, whereas it may be implicit
in all other proceedings.

If the Commission felt that this presumption might lead
to further difficulties, it would be well to consider a variant
under which certain limitations would be placed on the retract-
ing by the Government concerned of a waiver made by its agent.

Tt should also be pointed out that the distinction drawn be-
tween criminal jurisdiction (paragraph 2) and civil jurisdiction
(paragraph 3) is not exhaustive, since there are still other
types of jurisdiction, as mentioned above in connexion with
article 24. A general residual category must therefore be
opposed to the category covered by paragraph 2 (penal juris-
diction).

In accordance with these comments, the Luxembourg Gov-
ernment is pleased to submit the following to the Commission:

“1, The immunity of diplomatic agents from jurisdiction
may he waived by the sending State. Diplomatic agents shall
be presumed to be competent, in proceedings in which they
are concerned, to notify the waiver on behalf of the sending
State.

“(Variant: The immunity of diplomatic agents from juris-
diction may be waived by the sending State. Diplomatic
agents shall be competent, in proceedings in which they are
concerned, to notify the waiver on behalf of the sending
State. The Government of the sending State shall not revoke
the waiver unless it can show that the diplomatic agent was
not free when he made the waiver or that the waiver is
prejudicial to the interests of the sending State).

“2. In penal proceedings, the waiver must always be
effected expressly. In all other cases, the waiver may be
express or implied, An implied waiver is presumed to have
occurred,” etc. (the rest of the text unchanged, except that
paragraph 4 becomes paragraph 3).

Article 26

This article, which deals with exemption from taxation, calls
for 2 number of comments.

(2) Indirect taxes. The Government of Luxembourg con-
siders that the exemption from indirect taxes, including excise
duties, should be granted as a matter of principle, but subject
to a limitation: it does not appear feasible to grant a reim-
bursement in respect of duties incorporated in the price of



goods if such goods are circulating freely at the time of
purchase.

(1) Tazxes on immovable property. The Luxembourg Gov-
ernment approves the solution proposed by the Commission,
except that the words “and not on behalf of his Government
for the purposes of the mission” seem to be superfluous,

(c) Estate, succession or inheritance duties. The effect of
this provision would be to make the tax system of the receiving
State applicable to estates, successions or inheritances left by
the diplomatic agent or by the members of his family who
live with him. This seems absolutely inadmissible. The Lux-
embourg Government believes that, as a matter of principle,
tax inununity should be recognized in respect of estates, suc-
cessions and inheritances, but that the immunity should be
limited by an exception applying to immovable property situated
in the reeceiving country and to movable assets, except the
furniture and personal effects of the diplomatic agent and his
family, situated in the same country.

(d) This paragraph should mention, in addition to income
which has its source in the receiving State, property which is
situated in that State, in order to cover the case of a tax on
capital of funds invested by the diplomatic agent in the
receiving country,

(e) This provision can be approved.

In consequence of these comments, the Government of
Luxenmhourg proposes that the text of article 26 should be
amended as follows:

“1. A diplomatic agent shall be exempt from all dues
and taxes, personal or real, national or local, save:

“(a) Dues and taxes on private immovable property,
situated in the territory of the receiving State, held by the
diplomatic agent in his private capacity;

“(b) Dues and taxes on income which has its source in
the receiving State and on property other than the furniture
and personal effects of the diplomatic agent and his family
which is situated in the said State;

“(c) Charges levied for specific services rendered.

“2, The exemption provided in the first paragraph does
not include reimbursement of indirect taxes incorporated in
the price of goods which are circulating freely at the time
of purchase.

“3., Exemption shall be granted in respect of estate, suc-
cession or inheritance duties, except in the case of im-
movable property situated in the territory of the receiving
State and movable property, other than the furniture and
personal effects of the diplomatic agent and his family, which
are situated in that State, This regulation shall be applicable
to estates, successions or inheritances left or inherited by the
diplomatic agent by the members of his family who live
with him.”

Article 28

The provisions of this article appear to be fully acceptable.
Paragraph 2, however, will give rise to much difficulty in
practice. The question is the extent to which violations of
trafic regulations by chauffeurs of diptomatic missions can
be considered as acts performed in the course of duty. The
Luxembourg Government considers that such acts are not
performed in the course of duty and, whatever the opinion of
the Commission may be on this matter, it would like a clear
decision in the commentary,

Article 30

The Government of Luxembourg believes that the effect of
the second sentence might be to give rise to unjustified claims
against Governments which did not desire to grant to their own
nationals who have been appointed diplomatic agents by third
States any privileges other than immunity from jurisdiction
for acts performed in the exercise of their functions. The
Luxembourg Government therefore believes that this sentence
should simply be deleted. Deletion would in no way affect
the possibility of granting further privileges by unilateral
decision of a State which desired to grant them.
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Article 33

Paragraph 4 of the commentary might give rise to erroneous
interpretations. The example cited in these explanations might
give the impression that the granting of the right of asylum
would be a legitimate use of the mission premise only if there
was a specific convention regulating such grant. The Govern-
ment of Luxembourg believes that clarification of the com-
mentary is imperative.

Further question: application of social legislation

The Government of Luxembourg believes that the convention
should provide an answer to a question which is giving rise
to an increasing number of difficulties as various countries
progressively develop their social legislation and, especially,
their social security legislation. In order to situate the question
properly, a distinction should be made between the effect of
such legislation on the diplomatic staff of missions and its
effect on diplomatic missions or the agents of such missions
in their relations with subordinate staff in respect of the
obligations which may devolve upon them in their capacity as
employers.

1. In the case of the diplomatic agents themselves and of
administrative and technical staff, there would appear to be
no doubt as to exemption from social legislation, without
prejudice to such agents being covered by the security systems
of their countries of origin,

2. On the other hand, it seems advisable that social legis-
lation should continue to apply to service staff members and
private servants who are nationals of the receiving country
or who had their residence there before taking up employ-
ment; for practical purposes, this means locally recruited staff.
If this solution were accepted, the employer would have to
assume the obligations incumbent upon employers (declaration
and payment of contributions), It would matter little whether
the capacity of employer was assumed by the mission as such
or by a diplomatic agent personally, In other words, this
arrangement would consist of requiring diplomatic missions
to observe the social welfare conditions in force at the place
of their mission whenever they were recruiting staff at that
place,

The provision in question could be worded as follows:

Additional article

“l. The persons mentioned in article 28, paragraph 1,
shall be exempt from the social security legislation in force
in the receiving State.

“2. Members of the service staff of the mission and
private servants of the head or of members of the mission
are subject to the social security legislation in force in the
receiving State if they are nationals of that State or if they
had their residence in the territory of the receiving State
before taking up employment, In this case, the employer is
bound to comply with the obligations inherent in his capa-
city as such.”

14, NETHERLANDS

Transmitted by a letier dated 26 March 1958 from the
Permanent Representative of the Netherlands 1o the
United Notions

[Original: English]

Introduction

The Netherlands Government has studied with interest the
draft articles formulated by the International Law Commission
under the title of “Draft articles concerning diplomatic inter-
course and immunities’”, It agrees with the Commission that
the subject of diplomatic intercourse and immunities constitutes
a suitable topic for codification. It is of the opinion that the
Commission’s draft articles form an excellent basis for such
codification,

The Netherlands Government subscribes to the view that
all the aspects of this comprehensive subject should not be
regulated in one single convention but that in particular the
rules governing “ad hoc diplomacy” and consular relations
should be laid down in separate conventions, The same applies



to the relations between States and international organizations
and to those between the organizations themselves. Unlike the
Commission, the Netherlands Government is, however, of the
opinion that already now the need is felt for a regulation of
the latter type of relations, partly also as a result of the
development of the jus legationis of international organizations
such as the European Coal and Steel Community, and it would
appreciate it if the Commission would request its rapporteur
to include this subject in his studies,

1. General observations

1. Application of the articles in time of war

The Netherlands Government is of the opinjon that, in prin-
ciple, the draft articles are only intended for the regulation
of diplomatic intercourse in time of peace and that certain
provisions, such as those of paragraph 2 of article 31 and of
article 35, govern the transition from peacetime to wartime
conditions. The Netherlands Government will enter more deeply
into this matter in its comments on article 36. It is of the
opinion that the relations between belligerents are governed by
the law of war but that the draft articles continue to apply
to the relations between belligerent and neutral States and
between neutral States themselves, The Netherlands Govern-
ment thinks that it is advisable that a paragraph dealing with
this problem should be inserted in the commentaries to the
articles.
2. Reciprocity

The Netherlands Government is of the opinion that, although
it will not be possible to adhere to the principle of reciprocity
in its strictest sense when rules are laid down governing
diplomatic relations, this principle is nevertheless the keynote
of any regulations of this kind, The Netherlands Government
therefore wonders whether it would not be appropriate to insert
a general provision embodying the principle of reciprocity with-
out, however, making the observance of a strict reciprocity a
condition for diplomatic intercourse. Such a provision should
in particular serve as a basis for a satisfactory application
of article 7.

3. Reprisals

The Netherlands Government takes the view that the articles
of the Commission’s draft do not interfere with the possibility
of taking reprisals in virtue of the relevant rules of general
international law.

4, Emergency low

The Netherlands Government is of the opinion that the
privileges and immunities that have been granted to the diplo-
matic missions and their staffs do not preclude the taking of
special measures by the receiving State in emergencies. In
such cases the receiving State will be ahle successfully to
invoke force majewre against the sending State. Such cases
may occur in particular in connexion with the application of
articles 16 and 22, so that it is advisable to insert an observa-
tion to this effect in the commentaries to these articles.

5. Relationship between the cowvention and the comumeniaries
thereto

In spite of the great authority that may be attached to the
commentaries which the Commission has submitted with its
draft articles, these commentarics have no force of law. The
Netherlands Government is therefore of the opinion that the
principles mentioned in the commentaries which should be
accorded force of law should be embodied in the articles
themselves, and would therefore suggest that the Commission
review its text in this respect.

6. Definttions
The Netherlands Government is of the opinion that it is to

be recommended to have the draft articles preceded by an
article containing definitions, running as follows:

“Articles containing definitions

“For the purpose of the present draft articles, the follow-
ing expressions shall have the meanings herewith assigned
to them:

“(a) The ‘head of the mission’ is a person authorized by
the sending State to act in that capacity;

“(b) The ‘members of the mission’ include the head of the
migsion and the members of the staff of the mission;

“(c) The ‘members of the staff of the mission’ include the
members of the diplomatic staff, of the administrative and
technical staff and of the service staff of the mission;

“(d) The ‘diplomatic staff’ consists of the members of the
staff of the mission authorized by the sending State to en-
gage in diplomatic activities proper;

“(¢) A ‘diplomatic agent’ is the head of the mission or a
member of the diplomatic staff of the mission;

“(f) The ‘administrative and technical staff’ consists of
the members of the staff of the mission employed in the
administrative and technical service of the mission;

“(g) The ‘service staff’ consists of the members of the
staff of the mission in the domestic service of the mission;

“(h) A ‘private servant' is a person in the domestic ser-
vice of the head or of a member of the mission.”

If this article should be adopted, the word “other” before
“members” in article 4 could be deleted, in article 5 the term
“diplomatic agent” could be used and paragraph 2 of article 22
could be cancelled,

7. Terminology

The Commission has not always been consistent in the
terminology used. For instance, the terms ‘“member of the
mission” and “member of the staff of the mission” are some-
times interchanged, In the title and in article 32 the term
“immunities” is used whereas elsewhere the expression “privi-
leges and immunities” is used. In the articles the expressions
“immunity from jurisdiction” and “exemption from taxation”
are used, whereas in the commentary to article 24 reference is
made to “exemption from jurisdiction”., In the opinion of the
Netherlands Government it would add considerably to the
clarity of the draft if a uniform terminology were used both
in the articles and in the commentaries,

II. Comments on individual articles

Article 2

In the commentary to this article attention should be paid to
the position of a foreign trade representation. In the Nether-
lands Government’s view the question whether or not a trade
representation belongs to the diplomatic mission must be an-
swered in the light of the internal organization of the mission
concerned; the receiving State should rely on the information
given by the sending State in this respect, unless it is clear
that the information supplied is completely fictitious and that
the person concerned can in actual fact in no way be regarded
as having a diplomatic function,

Article 4

The Netherlands Government is of the opinion that it should
be made obligatory on the sending State to notify the receiving
State of the arrival and departure of any member of the mis-
sion and of personnel, even in the case of local personnel, Such
an obligation would be consistent with the practice exisling in
various countries, Therefore the Netherlands Government is of
the opinion that the following should be added to article 4:

“The arrival and departure of the members of the mission,
together with the members of their households, shall be
notified to the Ministry for Foreign Affairs of the receiving
State. Similarly, a notification shall be required for members
of the mission and private servants engaged and discharged
in the receiving State.”

Article 7

The words “reasonable and customary” in paragraph 1 refer
to two criteria that may come into conflict with each other.
The criterion is not what is customary but what is reasonable,
on the one hand in the light of the needs of the sending State,
and on the other in the light of the conditions prevailing in
the receiving State. Thercfore the words “and customary”
should be deleted.

In paragraph 2 the words “and on a non-discriminatory basis”
should be deleted. In the Netherlands Government’s view the
principle of non-discrimination is a general principle on which
the application of alf the draft articles should be based. By



making it obligatory to observe the principle of non-discrimina-
tion in respect of certain individual cases, the impression might
be created that this principle should apply only or in particular
to these cases, which would be contrary to the general nature
of this principle,

The Netherlands Government is further of the opinion that
article 7 should be supplemented by adding the provision that
the sending State may not—prior to the consent of the receiv-
ing State—establish offices in places other than the place where
the mission is established, Such a provision would be in con-
formity with the practice followed in various countries,

Article 8

In view of the fact that practice differs from State to State
and that both systems have their merits and demerits, the
Netherlands Government would suggest that it should be for
the receiving State to decide which of the two methods em-
bodied in article 8 should be adopted.

Article 12

Tt is to be recommended to substitute the words “the rules
prevailing” for the expression “the rules of the protocol” in
paragraph 1, because these rules need not necessarily be con-
fined to rules of protocol proper.

Article 14

There is a widely held view according to which an ambassa-
dor enjoys the special privilege of being allowed to apply
directly to the head of the receiving State. The Netherlands
Government would like to know whether this privilege is in-
cluded in what is understood by “etiquette”, It would appreciate
it if an answer to this question could be given in the com-
mentary to article 14,

Article 20
In the Netherlands Government’s view the principle of free-
dom of movement should be given a more prominent place in
the wording of this article, whilst the power to curtail this
freedom should be kept within very narrow limits. Further-
more, the final sentence of the commentary to article 20 should
be incorporated in the article itself. Therefore the Netherlands
Government proposes that article 20 be worded as follows:
“The receiving State shall ensure to all members of the
mission freedom of movement and travel in its territory.
“Nevertheless, the receiving State may, for reasons of
national security, issue laws and regulations, prohibiting or
regulating the entry into specifically indicated places, pro-
vided that this indication be not so extensive as to render
freedom of movement and travel illusory.”

Article 21

The Netherlands Government suggests that the word ‘“‘mes-
sages” in paragraph 1 be replaced by the more usual term
“despatches” and that the principle that the diplomatic bag may
not be opened be emphasized by combining paragraphs 2 and 3
into one paragraph reading as follows:

“The diplomatic bag, which may contain only diplomatic
documents or articles intended for official use, may not be
opened or detained.” .

In this connexion the Netherlands Government is of the opinion
that it is desirable to define what is meant by ‘“diplomatic
documents” in the commentary to article 21, It takes the view
that “diplomatic documents” should include all documents sent
under official seal or stamp. Even when the mission attaches
official seals or stamps to private documents it does not exceed
its authority, because under certain circumstances it may be
the mission’s duty to undertake the transmission of such
documents in order to protect its nationals abroad.

The Netherlands Government is of the opinion that the sec-
ond sentence of paragraph 4 allows of too extensive an appli-
cation, because in its present wording it also accords inviolabil-
ity during the entire journey and, under the provisions of
article 32 also in third countries, to persons performing the
function of a diplomatic courier in an additional function.
In the Netherlands Government's view this inviolability should
only be accorded to persons travelling exclusively as couriers
and for a particular journey only, Therefore the second sentence
should read as follows:
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“In case he travels exclusively as a diplomatic courier he
shall enjoy personmal inviolability and shall not be liable to
arrest or detention, whether administrative or judicial”

Comments on sub-sections A and B

The Netherlands Government draws attention to the fact
that these sub-sections do not contain exhaustive regulations
concerning all the subjects that should be included in them.
There is, for instance, no express provision governing the
exemption. from taxation of the mission’s activities. Neither
can it be inferred from the draft articles that in case the
receiving State should maintain different rates of exchange the
foreign mission shonld be accorded the most favourable rate
of exchange. These observations may induce the Commission
to supplement its draft articles in this respect,

Article 23

In connexion with the relationship between paragraph 2 and
paragraph 3 of article 24, paragraph 2 should read as follows:

“H.is papers and correspondence and, subject to the pro-
visions of paragraph 3 of article 24, his property likewise,
shall enjoy inviolability.”

Article 24

In the opinion of the Netherlands Government sub-paragraph
(a) of paragraph 1 is tautological, whilst it is believed that
a “real action” in English law is not quite synonymous with
an action réelle in continental law. This sub-paragraph should
read as follows:

“(a) An action in rem relating to immovable property situ-
ated in the territory of the receiving State, unless held by
the diplomatic agent on behalf of his Government for the
purpose of the mission.’’

To make it quite clear that paragraph 2 does not exclude the
diplomatic agent's obligation to give evidence in a law suit to
which he himself is a party and in which he cannot claim
immunity, paragraph 2 should read as follows:

“A diplomatic agent is not obliged to give evidence except
in the cases coming under sub-paragraphs (g), (b) and (¢)
of paragraph 1.”

The purpose of paragraph 4, iz, to guarantee that there
will always be a court of the sending State competent to exer-
cise jurisdiction over the diplomatic agent, is not realized if
the exercise of this jurisdiction is made dependent on the law
of the sending State, To realize this purpose the words “to
which he shall remain subject in accordance with the law of
that State”, at the end of the first sentence, should be deleted.

Article 26

With regard to sub-paragraphs (&) and (d) the question
arises whether dues and taxes on income derived from private
immovable property are covered by sub-paragraph (&) or by
sub-paragraph (d). In the latter case all such income would
he taxable, whereas in the former case dues and taxes can only
be levied on income derived from property held by the diplo-
matic agent in his private capacity. On this point the text of
the draft should be clarified.

With regard to sub-paragraph (c), the Netherlands Govern-
ment wishes to point ot that, according to the laws of many
countries, including the Netherlands, a diplomatic agent shall
be deemed to remain domiciled in the sending State for the
purpose of levying estate, succession, or inheritance duties,
Therefore, provision should be made that the death of a
diplomatic agent shall not give rise to the levying of estate,
succession or inheritance duties by the receiving State, except
with regard to property situated in that State,

Article 27

The Netherlands Government wonders whether the Com-
mission, in drafting sub-paragraph (b) of paragraph 1, only
examined the traditional practice of States or also discussed the
advisability, under present economic conditions, of exempting
from customs duties all imported articles, even those destined
for purely private use. It might be useful if the Commission
reconsidered its draft from this point of view and inserted a
relevant ohservation in the commentary to this article,



The Netherlands Government objects to the provision con-
tained in paragraph 2. The exemption from inspectioy of a
diplomatic agent’s personal baggage is practically magle 11h§sc_)ry
by what is further laid down in this paragraph, In its opinion
this provision should be analogous to the one co_ntamed in
paragraph 2 of article 21, dealing with the diplomatic bag, and
should be worded as follows:

“The personal baggage of a diplomatic agent, which_may
contain only articles covered by the exemptions mentioned
in paragraph 1, shall be exempt from inspection.”

Avrticle 28

Paragraph 1 only regulates the position of persons who are
not nationals of the receiving State, whereas paragraph 2
regulates the position of all members of the service staff irre-
spective of their nationality. As a result, there is a discrepancy
in treatment between, on the one hand, the members of the
administrative and technical staff and, on the other hand, the
members of the service staff of the nationality of the receiving
State, which discrepancy cannot be justified and which, as
appears from paragraph 5 of the commentary to article 30,
it was not the intention to make,

The Netherlands Government is of the opinion that article
28 should only lay down rules governing the position of per-
sons who are not nationals of the receiving State, It is there-
fore suggested that this article be worded as follows:

“l. Apart from diplomatic agents, the members of the
family of a diplomatic agent forming part of his household,
and likewise the administrative and technical staff of a
mission, together with the members of their families forming
part of their respective households, shall, if they are not
nationals of the receiving State, enjoy the privileges and
immunities mentioned in articles 22 to 27.

“2. Members of the service staff of the mission shall, if
they are not nationals of the receiving State, enjoy immunity
in respect of acts performed in the course of their duties,
and be exempt from dues and taxes on the emoluments they
receive by reason of their employment,

“3. Private servants of the head or members of the mis-
sion shall, if they are not nationals of the receiving State,
be exempt from dues and taxes on the emoluments they
receive by reason of their employment. Apart from that they
shall enjoy privileges and immunities only to the extent
admitted by the receiving State. However, any jurisdiction
assumed by the receiving State shall be exercised in such a
manner as will avoid undue interference with the conduct of
the business of the mission.”

Article 29

The purpose of the provision, wiz, to prevent persons from
being made subject to the nationality laws of the receiving
State against their will, is brought out more clearly in the
commentary than in the text of the article itself, Therefore,
the Netherlands Government suggests that this commentary be
substituted for the text of the article.

Article 30

This article should regulate the position of persons possessing
the nationality of the receiving State,

Tf the wife or members of the family of a diplomatic agent
possess the nationality of the receiving State, they may—in the
opinion of the Netherlands Government—be granted diplomatic
privileges and immunities only if they possess the nationality
of the sending State as well, so that the latter can exercise
jurisdiction over them. Without this restriction these persons
might not be subject to any jurisdiction at all,

In connexion with what has been set forth above, the

Netherlands Government suggests that article 30 be worded
as follows:

“l. A diplomatic agent who is a national of the receiving
State shall enjoy immunity from jurisdiction in respect of
official acts performed in the exercise of his function. He
shall also enjoy such other privileges and immunities as may
be granted to him by the receiving State,

“2. A member of the administrative and technical staff, a
member of the service staff or a private servant of the head

or members of the mission who is a national of the receiving
State shall enjoy privileges and immunities only to the extent
admitted by the receiving State. However, any jurisdiction
assumed by the receiving State shall be exercised in sycp a
manner as will avoid undue interference with the condyet of
the business of the mission.

“3. A member of the family of one of the persong mep-
tioned in paragraph 1 of article 28, forming part of his
household, shall enjoy the privileges and immunities mep.
tioned in articles 22 to 27, even if he is a national of the
receiving State, provided he is a national of the sending
State as well.”

Article 32

This article should be supplemented by a provision concery.
ing the protection of the mission’s communications across the
territory of third States, which might read as follows:

“They shall accord despatches and other communications
in transit, including messages in code or cipher, the sams
freedom and protection as the receiving State

Article 36

The principle that provisions of the draft articles shall apply
only in time of peace and regulate at most the transition from
time of peace to time of war is not adhered to in this article,
The article might be interpreted as being applicable throughoyt
the duration of an armed conflict. If the above-mentioned
principle is to be enforced consistently the reference to armed
conflict in article 36 will have to be deleted and a new article
36A will have to be inserted, laying down transitional measureg
applicable in case diplomatic relations should be broken of,
On the analogy of paragraph 2 of article 31, protection would
have to continue for a reasonable period. In the commentary
to the article it should be clearly stated that the receiving State
will continue to be obliged to grant protection, though ng
longer under the peacetime law codified by the Commission,
but under the law of war, which will then apply.

In view of the above, the Netherlands Government suggests
that the following article and commentary be inserted in the
draft articles:

“Article 364

“In case of the outbreak of an armed conflict the receiving
State shall respect and protect the premises of the mission,
together with its property and archives during a reasonable
period as mentioned in paragraph 2 of article 31
“Commentary

“l. As the rules proposed by the Commission are only
intended to apply in time of peace, the provisions of article
36 are not applicable if diplomatic relations are broken off
as the result of the outbreak of an armed conflict. In such
a case, as in the cases provided for in paragraph 2 of article
31 and in article 35, it appears necessary to establish transi-
tional rules in order to regulate the transition from the law
of peace to the law of war. Article 36A constitutes such a
rule.

“2. After the expiry of the period mentioned in paragraph
2 of article 31, the receiving State shall accord the premises,
property and archives of the mission such respect and pro-
tection as is required by the relevant rules of the law of war

15. PAKISTAN

Transmitted by a letter dated 16 May 1958 from the Alternale
Representative of Pakistan to the United Nations

[Original: English]
Article §

Pakistan follows two different practices: (i) in respect of
ambassadors, ministers, etc. and (ii) in respect of high com-
missioners. The former category of representatives is entitled
to take up his functions when he has presented his letters of
credence. The latter, who normally carried a letter of introdue-
tion to the Prime Minister, is entitled to take up his functions
from the date of his arrival in Pakistian.. Any departure from
the practice would be a matter of common concern to 2ll the
Commonwealth countries and the Government of Pakistan must



therefore for the present reserve its position in regard to this
article.

Article 9

The Government of Pakistan considers that notification of
the name of the chargé d'affaires ad interim who is to handle
the affairs of the mission in the absence or incapacity of the
head of the mission is necessary, and that paragraph 2 of this
article should, therefore, be omitted.

Article 10

The Government of Pakistan recognizes a fourth class of
heads of missions, namely, that of high commissioners, who
normally carry letters of introduction to the Prime Minister.
The Government of Pakistan considers that the article should
be amended to include high commissioners.

Article 12

High commissioners take precedence in the class of ambassa-
dors in the order of date of their arrival in Pakistan, whercas
ambassadors take precedence in the order of date of the pre-
sentation of their letters of credence. Any change in this prac-
tice, as in the case of article 8, would be a matter of common
concern to all Commonwealth countries and accordingly the
Government of Pakistan must reserve its position on this article
for the present,

Article 21

It is the understanding of the Government of Pakistan that
the “appropriate means”, mentioned in paragraph 1 of this
article do not include messages by wireless transmitter.

Article 28

The non-diplomatic administrative and technical staff of a
mission, mentioned in paragraph 1 of this article are, in
Pakistan, exempt from levy of customs duties (article 27)
only on their first arrival to take up appointment in Pakistan
in respect of their pesonal effects on signing a declaration, The
Government of Pakistan considers that the privileges and
immunities extended to such staff by paragraph 1 of article 28
should be restricted to this extent.

16. SWEDEN

Transmitted by a letter dated 11 January 1958 from the Min-
ister for Foreign Affairs of Sweden

[Original: English]

On most points, the Swedish Government can accept the
draft articles proposed by the Internmational Law Commission,
They seem on the whole to correspond to internationally ac-
cepted practice.

On one principal point, however, the Swedish Government
has observed with regret that the majority of the members of
the International Law Commission have not followed the
initial draft in the matter, prepared by the special rapporteur,
Mr. A. E. F. Sandstrém. This point concerns the classification
of heads of mission (articles 10-13). The special rapporteur
had suggested that classes of heads of missien be limited to
two, that of ambassadors, accredited to IHeads of States and
that of chargés d’affaires, accredited to Ministers for Foreign
Affairs (article 7 of the original draft). The majority of
the Commission, however, decided to retain the classification
laid down in the Vienna Regulation of 1815 concerning the
rank of diplomats, with the change that the now obsolete rank
of resident minister should be abolished. The main classes, those
of ambassadors and envoys (ministers) have been retained.
The Swedish Government wishes to stress that it prefers the
original draft, There seem to be no valid reasons for maintain-
ing today two separate categories of heads of mission, ac-
credited to heads of State. Already when this question was
raised within the League of Nations in 1927 the Swedish Gov-
ernment made the following statement: “It does not seem fair
that two States, whether large or small, should be able, by
means of a bhilateral agreement reciprocally conferring upon
their representatives the rank of ambassador, to place the
representatives of other Governments in a position of inferiority
which, however formal it may be, nevertheless constitutes a
real disadvantage.” In its commentary to articles 10-13 the
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Commission suggests (paragraph 4) that since the rate at which
the tendency to give heads of mission the title of ambassador
is now growing, this suggests that in time the problem will
solve itself. The Swedish Government can agree with this
statement, but considers it consequently most urgent that this
development be taken into account when new rules concerning
diplomatic intercourse between States are being created. The
Swedish Government therefore suggests that paragraph (&)
of article 10 be deleted.

The Swedish Government wishes to make the following
additional observations.

Article 8

The practice in Sweden has been to consider that the func-
tions of a head of mission commences when he has presented
his letters of credence to the Head of State. The Swedish
Government is willing to accept, however, the suggestion of the
Commission that his functions may begin when he has pre-
sented a true copy of his credentials to the Ministry for For-
eign Affairs. It would be preferable, however, that the wording
of article 8 “and presented a true copy of his credentials to the
Ministry for Foreign Affairs” be changed to “and a true copy
of his credentials has been accepted by the Ministry for For-
eign Affairs”.

Ariicle 12, paragraph 1

In‘Sweden, heads of mission take precedence in their re-
spective classes in the order of the presentation of their letters
of credence,

Article 15

The expression “or ensure adequate accommodation in some
other way” should, in the view of the Swedish Government,
preferably be replaced by “or facilitate as far as possible ade-
quate accommmodation in some other way”.

Article 16

This article deals with the inviolability of the mission premi-
ses, In its commentary, the Commission has stated (paragraph
4) that “while the inviolability of the premises may enable the
sending State to prevent the receiving State from using the
land on which the premises of the mission are situated for
carrying out public works (widening of a road, for example),
it should on the other hand be remembered that real prop-
erty is subject to the laws of the country in which it is situated.
In these circumstances, therefore, the sending State should
co-operate in every way in the implementation of the plan
which the receiving State has in mind; and the receiving
State, for its part, is obliged to provide adequate compensa-
tion or, if necessary, to place other appropriate premises at
the disposal of the sending State” The matter thus dealt with
in the commentary is of such great importance that the Swedish
Government would prefer that it be inserted in the text proper.
If possible, the obligations of the two parties, the receiving
State and the sending State, should, however, be laid down in a
still more precise manner than in the statement of the com-
mentary quoted above,

Article 24

This article, dealing with the immunity of diplomatic agents
from the jurisdiction of the receiving State, might be amended
on one point. Present international practice is not quite clear
on the possibility of bringing an action to court in the reeeiv-
ing State against a diplomatic agent who has left his diplo-
matic post concerning matters or acts which go back to that
person’s sojourn in the receiving State. A stipulation on this
point would, in the view of the Swedish Government, be of
practical value.

Article 25, paragraph 2

The Comumission states that a waiver of immunity in criminal
proceedings must always be effected expressly by the Govern-
ment of the sending State. This stipulation seems to go beyond
present international practice according to which it is gen-
erally deemed enough that the head of mission waives the
immunity of the other persons belonging to the mission, It
would seem that it is a matter between the head of mission and
his Government whether the latter's express consent shall be
necessary in such cases or not,



Article 28, paragraph 1

The stipulation that “the members of the family of a diplo-
matic agent forming part of his household, and likewise the
administrative and technical staff of a mission, together with
the members of their families forming part of their respective
household, shall, if they are not nationals of the receiving
State, enjoy the privileges and immunities mentioned in articles
22 to 27" goes further in some respects than certain Swedish
legal provisions in the matter presently in force. The Swedish
Government does not wish to suggest at this stage, however,
any changes in this text,

17, SWITZERLAND

Transmitted by a letter dated 7 February 1958 from the Per-
manent Observer of Switzerland to the United Nations

[Origingl: French]
I

General remarks

Switzerland has been greatly interested in the work of the
United Nations International Law Commission on the codifica-
tion of the rules of international law governing diplomatic
intercourse and immunities. Inasmuch as it exchanges diplo-
matic missions with the majority of States, and in view of the
many temporary delegations it sends and receives, the inter-
national conferences held in its territory and the international
organizations which maintain their headquarters there, Switz-
erland attaches special importance to this work.

Switzerland welcomes the progress that has been made in
this branch of the law but believes that the most urgent task
is to arrive at a satisfactory wording of the rules existing
already, thus laying the groundwork for future development.

Consequently, in the comments which follow we shall con-
centrate on describing the legal situation as it now exists in
Switzerland, while also venturing to suggest, on the basis of
practical experience, certain additions to the draft articles.

The draft articles concerning diplomatic intercourse and
immunities deal only with permanent missions, leaving aside
special and temporary missions and delegations, diplomatic
conferences, and—a very important subject—international or-
ganizations and the permanent and temporary delegations to
these organizations, as also the status of their officials. There
is wisdom in proceeding step by step; nevertheless, when the
rules laid down in the draft are again considered, account
should be taken of the effects which this convention is bound
to have on other branches of law which are yet to be codified.
This is of some importance to Switzerland, since the rules
governing privileges and immunities are applied to the inter-
national organizations situated in its territory, mutatis mutandis.

II

Structure of the draft
The draft is divided into five sections, as follows:
I. Diplomatic intercourse in general;

11, Diplomatic privileges and immunities ;

III. Conduct of the mission and of its members towards the
receiving State;

IV. End of the function of a diplomatic agent:

V. Settlement of disputes.

As regards the structure of section I, it would seem prefer-
able to place articles 10 to 14, which deal with the classes of
heads of mission and contain rules of outstanding importance,
immediately after article 2, which defines the functions of a
diplomatic mission, and before articles 3 to 8 which are con-
cerned with the appointment and commencement of functions
of diplomatic agents.

With reference to section III, which consists of a single
article—article 33—on the conduct of the diplomatic mission
and of its members, it would seem that paragraphs 1 and 3,
which deal with abuses of privileges and immunities, ought to
be placed at the head of section II, in a new article containing
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a complete definition of privileges and immunities based on
the general principle of “functional necessity”,

Article 33, paragraph 2, which defines the role of the
Ministry for Foreign Affairs in relation to diplomatic missions,
might well become the second paragraph of article 2, which
defines the function of the missions,

Also, it would appear more logical to eliminate section IV,
and redistribute articles 34 to 36 as follows:

Article 34, dealing with the end of the function of a diplo-
matic agent, should be placed in section I, following articles
3 to 8 and preceding article 9, which provides for the tem-
porary replacement of a head of mission by a chargé d’affaires
ad interim.

Article 35, on the facilitation of departure of persons enjoy-
ing privileges and immunities, should either follow or be em-
bodied in article 31 defining the duration of privileges and
immunities,

The same applies to article 36, since it contains provisions
on the partial continuation of privileges and immunities in
case of an interruption of diplomatic relations.

11T
Section I: Diplomatic intercourse in general

It would seem advisable to insert an introductory provision
at the beginning of the convention stating that the proposed
articles are in part “a codification of existing international law”
which does not exclude the application of customary law in
cases not settled by the convention.

Article 1

This article corresponds to the present practice of States and
calls for no special comment.

Article 2

The list of functions of a diplomatic mission appears to be
in conformity with practice; fortunately, it is not exhaustive,
and will therefore not stand in the way of future development,

A second paragraph might be added to this article. It would
repeat the wording of article 33, paragraph 2, which establishes
the predominant role played by the Ministry for Foreign
Affairs in the relations of a diplomatic mission with the Gov-
ernment of the receiving State.

Articles 3 to 6

The rules governing the appointment of the members of a
mission are in conformity with customary law and, in par-
ticular, the practice of Switzerland,

Articles 3 and 4 do not call for special comment,

As regards article 5, it appears prudent to make a rule which
leaves it to the discretion of the receiving State to accept, by
giving its express consent, its own nationals as members of
the diplomatic staff of the sending State. In Swiss practice,
the nationals of the receiving State are accepted as diplomatic
agents only in exceptional cases and are accorded only the
minimum privileges and immunities essential to enable them
to exercise their functions, This practice is in accordance with
article 30 of the draft.

It may be concluded, ex conirario, from the text of article §
that a State is free to appoint nationals of the receiving State
to the non-diplomatic staff of the mission without previously
obtaining an authorization from that State. This, for linguistic
and other reasons, is necessary for the proper functioning of
the mission.

Article 6 is based on the general principle that the appoint-
ment of all the members of a diplomatic mission, including
the head of the mission, the diplomatic and the non-diplomatic
staff, is subject to the consent of the receiving State, in the
form of express previous agrément for the head of the mission
and t(){f tacit agreement where other staff members are con-
cerned.

According to paragraph (4) of the commentary, the fact
that the draft does not say whether or not the receiving State
is obliged to give reasons for its decision to declare persona
non grata a person proposed or appointed should be interpreted
as meaning that this question is left to the discretion of the



receiving State. To oblige the receiving State to give reasons
for declaring an agent persona non grais would be an infringe-
ment of its sovereignty, for a State should be free at all times
to accept a diplomatic representative or not. Nevertheless, it
might he desirable to include in article 6 an explicit provision
to the effect that the receiving State is not obliged to give
reasons for its decision not to accept a diplomat. If a receiving
State were obliged to state its reasons, this might cause greater
friction between it and the sending State than a decision for
which no reasons were giver.

Article 7

Paragraph 1 of this article, on the limitation of the mission’s
staff, is both felicitous and well-advised and confirms the prac-
tice of recent years. The arguments cited in that connexion in
paragraph (2) of the commentary are pertinent.

We also endorse the principle laid down in paragraph 2 of
the article, which completes the preceding provision. Never-
theless, the second sentence, concerning military, naval and air
attachés, should be replaced by the following text, taken from
the last sentence of paragraph (3) of the commentary:

“In the case of military, naval and air attachés, the receiv-
ing State may require their names to be submitted before-
hand for its approval.’”’

It would appear preferable to consult the receiving State
beforehand on the appointment of these attachés. Such a pro-
cedure would protect the sending State from the rebuff it
would suffer if the receiving State were to refuse to accept
persons already appointed,

Article 8§

The draft provides for two possible ways of establishing the
time at which the functions of a new head of mission com-
mence. It would seem proper to retain only the alternative
solution given in article 8, according to which the functions
of the head of the mission begin only when he has presented
his letters of credence. That system is more in conformity with
the juridical intent of the formality, It is proper for the head
of the mission to take up his functions by establishing contact
with the highest authority of the receiving State. There is
therefore no ground for changing the present rule of interna-
tional law.

Ariicle 9

It would be desirable to add, at the end of paragraph 1 of this
article, a provision indicating the person or authority who
should notify the name of the chargé d’affoires ad interim to
the Government of the receiving State. In Swiss practice the
notification must be made by the accredited head of the mis-
sion before his departure or absence, otherwise it is made by
the Ministry for Foreign Affairs of the sending State. This
leaves no room for doubt that the appointment of the chargé
d’affaires ad interim is in conformity with the intentions of the
sending Government.

Articles 10 to 14

The logical place for articles 10 to 14 on the classes of heads
of mission is after article 2, which deals with the functions of
missions, and before articles 3 to 7 on the appointment of the
various diplomatic agents.

Article 10

This article of the draft maintains the distinction between
ambassadors and ministers and eliminates only the class of
ministers resident.

It appears regrettable that in the course of this codification
no account was taken of the general tendency to abolish the
distinction between the first two classes of diplomatic agents
accredited to Heads of State, for this tendency in eliminating
a difference in rank which is no longer justified by identical
functions is in accordance with the general principle of the
equality of States. A rule to that effect would have accelerated
this trend and thus helped to eliminate some of the difficulties
encountered in every period of transition from onc system to
another ; these difficulties are mentioned in paragraph (3) of
the commentary.

Furthermore, the use of the expression “other persons’” in
the definition of the second class may both cause confusion and
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delay the disappearance of this class. If it should become nec-
essary to establish other categories of agents of the second class
for special or temporary missions, no definitive rule for such
a case should be laid down in this convention, which deals only
with regular and permanent diplomatic missions,

Article 11
No comment.

Article 12

According to the principle of “functiomal necessity”, which
underlies the provisions on privileges and immunities, preced-
ence should be determined by the date of the commencement
of functions, in other words, the date of the presentation of
letters of credence, that being the traditional system-—~which,
incidentally, is applied in Switzerland.

Paragraphs 2 and 3 do not call for comment.

Article 13

This article is in accordance with the practice and principle
of non-discrimination. ‘

Article 14
Same comment.

v
Section II: Diplomatic privileges and tmmunities

As noted in paragraph (2) of the introductory comment, the
draft is based on the sound principle that the privileges and
immunities of diplomatic missions and agents should be inter-
preted in the light of “functional necessity” or, to use a more
precise phrase, “the purpose of the mission”. There would be
some advantage in stating this principle in a general article
to he placed at the head of section II. Such a provision would
furnish a juridical basis for the limitations made necessary by
the inordinate size to which diplomatic missions have grown
today-—in particular, the limitation of mission staff provided
for in article 7—and would generally facilitate the interpreta-
tion of the convention and amicable or arbitral procedures for
the settlement of possible disputes.

This general article might also include paragraphs 1 and 3
of article 33 on the conduct of the mission and its members,
since these two provisions deal with abuses of the privileges
and immunities of persons on the one hand and abuses of the
inviolability of premises on the other; or, if so desired, the
first provision might be included in article 22 on personal in-
violability and the second in article 16 on the inviolability of

‘the mission premises.

Furthermore, the general article on privileges and immuni-
ties should contain a clause prescribing that the mission must
be established and members of its staff must reside in the
capital, or its environs as agreed for this purpose by the re-
ceiving State.

Article 15

The present wording of this article, which obliges the re-
ceiving State to “ensure adequate accommodation” for the mis-
sion, fails to take into account the practical difficulties which
that State might encounter in case of a housing shortage. The
text should therefore be amended in accordance with the inter-
pretation in the commentary:

“The receiving State shall either permit the sending State
to acquire on its territory the premises necessary for its
mission, or facilitate the accommodation of the Mission ag
far as possible in some other way.”

Article 16

The provisions on the inviolability of the mission premises,
as interpreted in the commentary, are in accordance with inter-
national customary law and with Swiss practice. Paragraplh
(4) of the commentary contains remarks on the inability of the
receiving State to dispose of the mission premises without the
consent of the sending State and on the circumstances in which
the latter should give its consent, There might be some ad-
vantage in including a rule to that effect in the text of the
convention. It is true that such a rule would merely constitute
the application to a particular case of the general principle of
“functional necessity”, a principle which, as has been men-



tioned already, should be laid down at the beginning of section
I1,

Similarly, paragraph (3) of article 33, which prohibits im-
proper use of the premises of a diplomatic mission, might be
included in article 16.

It is of course understood that inviolability of mission prem-
ises does not preclude the taking of appropriate steps to ex-
tinguish a fire likely to endanger the neighbourhood or to pre-
vent the commission of a crime or an offence on the premises,
This accords with the principle that personal inviolability does
not exclude either self-defence or measures to prevent the dip-
lomatic agent from committing crimes or offences, as is stated
in the commentary to article 22,

Ariicle 17

Exemption granted by the receiving State to the diplomatic
agent from all dues or taxes in respect of the premises of.thc
mission, other than such as represent payment for services
actually rendered, is in accordance with Swiss practice, which
is based on reciprocity.

Aritele 18
Neither the provision on the inviolability of the archives nor
the commentary call for remark,

Article 19
Neither the article nor the commentary call for remark.

Article 20

This provision on freedom of movetnent and the interpreta-
tion contained in the commentary are in agreement with Swiss
practice. Indeed, the principle of freedom of movement, subject
to limitation only for reasons of national security, is the logical
consequence of the general principle of “functional necessity”.

Article 21

The draft accords to a diplomatic mission freedom of com-
munication “for all official purposes”. This definition must be
interpreted in the light of “functional necessity”. It follows that
the obligation of the receiving State to accord to the diplomatic
mission freedom to employ all appropriate means of communi-
cation is limited in principle to the mission’s exchanges, on the
one hand, with the Government of the sending State and, on
the other, with the consulates under its authority within the
receiving State. It is not really essential for the diplomatic
mission to be able to use all means of direct communication
with the other diplomatic missions or consulates of the sending
State situated in third countries. To grant such facilities is not
a general international custom, and therefore this is done
only in specific cases, by virtue of a special agreement or by
tacit agreement.

In accordance with this view, Swiss practice allows diplo-
matic couriers only for communication between the diplomatic
mission and the Govermmnent of the sending State and also,
as an exception, for communication between the mission and
another diplomatic delegation of the sending State, but not
between the mission and the consulates of the sending State
situated in a third State.

We have the following comment to make on the special
provisions concerning diplomatic bags and couriers:

The inviolability of the diplomatic bag, as laid down in para-
graph 2 of the article, is in conformity with both international
custom and Swiss practice. The diplomatic bag is indeed es-
sential for the performance of the mission's functions. The
arguments to that effect in paragraph (3) of the commentary
accord with the views on which Swiss usage is based, Accord-
ing to paragraph 3 of the article itself, the diplomatic bag
may contain only “diplomatic documents or articles intended
for official use”. This last term may lead to miswiderstanding.
There would be no way of making a distinction between ar-
ticles of a special nature which might be sent by diplomatic
bag and “articles for the use of a diplomatic mission” which,
under article 27 of the draft, enjoy full exemption from cus-
toms duties, The notion “articles intended for official use” would
make it impossible to distinguish between licit and illicit con-
signments; it would thus encourage abuses which would bring
discredit on the very institution of the diplomatic bag, and
that would be contrary to the purpose of the preceding provi-
sion, which is to facilitate and accelerate communications and

the exchange of important diplomatic documents between the
mission and the sending State.

For this reason, in Swiss practice, the diplomatic bag may
contain only official correspondence and documents and no
other articles whatsoever, It would therefore be necessary, at
the very least, to give a restrictive definition of the articles of
a special nature which may be transported in the diplomatic
bag, taking into account “functional necessity”, by some such
phrase as: “articles of a confidential nature essential for the
performance of the mission’s functions”.

Under article 21, paragraph 4, the diplomatic courier would
enjoy unrestricted personal inviolability. This provision does
not appear satisfactory. Unlike the members of the diplomatic
mission, the diplomatic courier does not remain permanently
in the receiving State; his stay is limited to the periods of
travel during which he exercises his functions. It is therefore
enough to grant him personal inviolability in the actual exet-
cise of his functions. For this reason, the text of article 21,
paragraph 4, should be drafted as follows:

“In the exercise of his functions the diplomatic courier
shall be protected by the receiving State. He shall enjoy
personal inviolability and shall not be liable to arrest or de-
tention, whether administrative or judicial. He shall enjoy
no other privilege or immunity,”

There should also be a special provision confirming the cus-
tom, which is becoming more and more general, of entrusting
the diplomatic bag to the captains of the aircraft of regular
airlines.

Article 22

Since the personal inviolability of the diplomatic agent de-
rives from the general principle of ‘functional necessity”,
that principle also serves to delimit it. As noted in the com-
mentary, the principle does not exclude either self-defence or,
in exceptional circumstances, measures to prevent the diplo-
matic agent from committing crimes or offences.

Article 23

The principle of the inviolability of residence and property
of diplomatic agents is in agreement with international custom
and Swiss practice.

Article 24

The provisions of this article on immunity from jurisdiction
and the commentary call for no remark, except the provision
regarding the competent court in the sending State,

According to the modern theory of “functional necessity”,
which has replaced the “exterritoriality” theory, the diplomatic
agent is domiciled in the receiving State. Consequently if,
under the law of the sending State, the competent tribunal is
that of the domicile of the debtor, the agent cannot be brought
hefore the courts of that State. It would be preferable to allow
each State to settle this question as it sees fit. The second sen-
tence of paragraph 4 should therefore be deleted.

Article 25

The rules on the waiver of immunity are in conformity with
existing law, as are the remarks in the commentary.

Article 26

This pr_ov_ision on the exemption of a diplomatic agent from
taxation is in general agreement with Swiss practice.

Avrticle 27

This text enunciates the principle that articles for the use
of a diplomatic mission and for the personal use of diplomatic
agents sha.ll.be exempted from customs duties. Nevertheless,
as is recognized in paragraph (3) of the commentary itself,
the receiving State should be ahle to impose certain restrictions,
in order to avoid possible abuses. It would therefore be advis-
able to include a general reservation in the actual text of the
convention.

In Swiss practice, diplomatic agents enjoy exemption from
customs duties with the following limitations :

Diplomatic agents who are not heads of mission are entitled
to import their furniture duty-free only if it is to he used
for their initial installation and on condition that it is imported
in the course of the year following the transfer of the person
concerned to Switzerland and that it is not sold for a period of



five years from the date of admission. The importation of auto-
mobiles is subject to the following regulations:

Heads of mission and other diplomatic agents have the right
to import a car duty-free every three years and may not sell
it before the end of that period. The spouse and minor children
of a diplomatic agent are the only members of his family who
enjoy exemption from customs duties. On the basis of recip-
rocity, heads of mission and their families are entirely ex-
empted from customs control, whereas as a matter of principle
other diplomatic agents are subject to the control; in practice,
llowever, the customs authorities are lenjent.

It would be advisable to mention in the text of the conven-
tion itself that the prohibitions and restrictions on import and
export should not interfere with the customary treatment ac-
corded with respect to articles intended for a diplomatic agent's
personal use, as stated in paragraph (5) of the commentary.
It is, however, understood that such a provision would refer
only to economic and financial measures, and that prohibitions
and restrictions in the interest of public welfare, such as health
protection, would still apply.

Article 28

This provision, which defines the privileges and immunities
of persons other than diplomatic agents, introduces several
innovations which require careful study.

(a) The members of the family of a diplomatic agent
forming part of his household would be accorded the same
treatment as the agent himself. In Switzerland, the family
circle enjoying privileges and immunities is limited to the
spouse and minor children and, in the case of heads of mis-
sion, to parents and parents-in-law. The advantage of this
system is that it avoids abuse and controversy, while not pre-
cluding the receiving State from making exceptions in special
cases.

(&) Administrative and technical staff would be placed in
every way on the same footing as diplomatic staff, In Switzer-
land, staff in this category enjoy immunity only for acts per-
formed as part of their official functions and are accorded only
limited customs privileges. It would therefore be preferable
to maintain the present juridical situation, in which the re-
ceiving State may accord certain facilities at its discretion.
Furthermore, the proposed innovation might contribute to the
inordinate growth of diplomatic missions—which the draft
seeks to arrest—and lead to abuse. Lastly, such a system would
make it more difficult to appoint nationals of the receiving
State as members of the administrative and technical staff,
and yet there is a real need for this, in particular for linguistic
reasons.

(c) Paragraphs 3 and 4 concerning the private servants of
members of diplomatic staff appear satisfactory.

Ariicle 29
No comment.

Article 30

This provision on the privileges and immunities _accorded to
diplomatic agents who are nationals of the receiving .St_ate is
satisfactory. The commentary thereon is a useful addition to
present doctrine.

Article 31
No comment,

Article 32

The proposed solution is interesting but incomplete. For ex-
ample, there is no attempt to deal with the situation which
would arise if there were a breach of diplomatic relations he-
tween the receiving or the sending State and the countrigs
through which the diplomatic agent must pass; specific provi-
sions on the subject would be desirable.

v

Conduct of the mission and of its members io-
wards the recetving State

Section III:

Article 33

As mentioned under chapter II, relating to the structure of
the draft, the various paragraphs of this article should be
inserted in sections I and II and section IIT would thus be
eliminated,
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) Paragraph 1 of this article lays down a needed rule—that
it is the duty of diplomatic agents to respect the laws and
regulations of the receiving State and not to interfere in its
internal affairs,

Paragraph 2 contains a useful definition of the role of the
Ministry for Foreign Affairs in the relations of the diplomatic
mission with the receiving State. It would be more logical to
embody this rule in article 2 which defines the functions of
diplomatic missions.

As regards abuse of the premises of a diplomatic mission,
dealt with in paragraph 3, it appears difficult to include ab-
solute rules in the text of the convention. Switzerland, for its
part, does not recognize the right to grant asylum in mission
premises.

VI

Section IV: End of the function of the diplomatic agent

Articles 34 to 36

These articles call for no special remark beyond the com-
ments made under the chapter “Structure of the draft”, where
it was proposed to eliminate section IV and to transfer the
articles from that section to sections I and II.

VII

Section V:  Settlement of disputes
Article 37

If it is intended that any dispute concerning the interpreta-
tion or application of the convention should be submitted to
the International Court of Justice, it would be advisable to
give the Court compulsory jurisdiction so that each State
should have the right to bring the dispute before the Court
unilaterally by a simple application.

18, Union or Sovier SocrAList REPUBLICS

Transmitied by a note verbale dated 11 March 1958 from ihe
Permanent Representative of the Union of Soviet Socialisi
Republics to the United Nations

[Origingl: Russion]

1. Article 5 of the draft provides that members of_ the
diplomatic staff of embassies and missions may be ap[_)omtcd
from among the nationals of the receiving State only with the
express consent of that State.

An additional clause should be added to provide that the
receiving State may stipulate that members of the administra-
tive, technical and service staff of diplomatic missions also may
be selected from among the nationals of the receiving State
only with the consent of that State.

2. Ariicle 25 sets out the arrangements for the waivcr‘qf
the immunity of diplomatic agents from the crimiual. and civil
jurisdiction of the receiving State. It w.ould be_ advxsqble also
to provide for arrangements for the waiver of immunity f:l-om
administrative jurisdiction and to stipulate that such waiver
must be expressly stated. .

3. Article 26 refers to the taxation privileges of diplomatic
agents.

Provision should also be made for diplomatic agents to be
exempt from all personal obligations il:l the form of services
or payments. This type of exemption i3 gc'nerally recognized
in international law and international practice.

4. Article 28 extends privileges and immunitics'to. the ad-
ministrative and technical staff of ([iplomati.c missions, to-
gether with the members of their families forming part of their
respective households, if all these persons are not nationals
of the receiving State. .

Bearing in mind current practice, it would be advisable to
provide in article 28 that, by agreement between the States
concerned, privileges and immunities maylb_e ex'tcnded on @
basis of reciprocity to members of the administrative, techgucal
and service staff of a diplomatic mission, inc}udmg the private
servants of the head or members of the mission.



5. Article 37 should be redrafted as follows: .
“Any dispute between States concerning the interpretation
or application of this convention that cannot be 's'etgled
through diplomatic channels, shall be referred to conciliation,
submitted to the International Court of Justice in accordance
with the Statute of the Court, or referred to arbitration in
accordance with existing agreements.”

19, Uwnitep KivepoM oF GREAT BRITAIN AND
NORTHERN IRELAND

Transmitted by a letter dated 10 March 1958 fram the Secre-
tary of State for Foreign Affairs in the United Kingdom

[Original: English]

Her Majesty’s Government wish to take this opportunjty
of placing on record their high appreciation of the .pamstakmg
study which the Gommission has devoted to its subJect,_an'd of
expressing their broad agreement with the rules and pr1nc1ples
embodied in the draft articles, subject, however, to the detailed
comments contained in the accompanying memorandum, and
to the reservation that certain of the draft articles are still
under consideration: comments on these will follow as soon as
possible.

Subject to any such supplementary comments, it may be
assumed, with regard to those articles on which no comment
is made or where no contrary opinion is expressed, that the
practice of Her Majesty’s Government in the United Kingdom
is in line with the proposals of the Commission or that no
serions objection is seen to these .proposals, to which IHer
Majesty’s Government would be prepared to conform,

Memorandum

Article 2: The functions of a diplomatic mission

It is for consideration whether the functions specifically
enumerated in this article should include a reference to cul-
tural activities, that is to say, the function of projecting the
culture and way of life of the sending State in the receiving
State, which seems in modern times to be one of the acknow-
ledged functions of a diplomatic mission, It is noted, however,
that the article as drafted purports to enumerate certain
functions inter elic and it may therefore be that a specific
reference to cultural functions is unnecessary.

Article 5: Appointment of nationals of a receiving State

It is not the normal practice of Her Majesty’s Government
to grant such express consent as is contemplated in this article,

Article 7: Limitation of staff

Her Majesty’s Government do not require their previous
agrément to be sought to the appointment of military, naval
or air attachés to foreign diplomatic missions in London.

Article 8: Commencemeni of the functions of the head of the

smession

It is the practice of Her Majesty’'s Government to regard
a head of mission as having taken up his functions from the
date on which he notifies his arrival and presents to the For-
eign Office a copy of his letters of credence, and they would
prefer the final version of this article to be drafted in accord-
ance with the first of the two alternatives contained in the
draft.

Article 9 Chargé d'affaires ad interim

Her Majesty’s Government in the United Kingdom regard
the head of a foreign diplomatic mission as remaining in charge
of his mission while he is within the confines of the United
Kingdom, even though incapacitated by sickness: they do
not regard the appointment of a chargé d'affaires ad interim
as appropriate in such circumstances. On the other hand, Her
Majesty’s Government would not see any particular objection
to the system proposed by the Commission.

Normally Her Majesty’s Government require the appoint-
ment of a chargé d’affaires ad interim to be notified to them
by the accredited head of mission prior to his own departurc
from the country. Should such notification be impracticable,
Her Majesty’s Government require the appointment of the
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chargé d'offaires to be notified to them by the Minister o
Foreign Affairs of the sending State. An exception to this
general rule might arise in the ca_se.of an emergency caused
by the death of the head of the mission when, in the absence
of any contrary notification from the Government of th,
sending State, Her Majesty’s Government would regard the
charge of the mission as devolving upon the senior member
of the diplomatic staff,

Article 11: Classes of heads of mission
A redraft of this article is suggested in the following termg:

“States shall mutually agree the'level of their diplomatic
representation at each other’s capitals.”

Article 12: Precedence

In the practice of Her Majesty’s Government the determin-
ing date of the order of precedence of the diplomatic repre-
sentative is the date of the delivery of the copy of his creden.
tials to the Foreign Office. Her Majesty’s Government accept
the terms of this article in this sense.

Article 17: Ewxemption of mission premises from iaxes

The practice of Her Majesty’s Government does not recog-
nize the exemption of the premises of a foreign diplomatic
mission from local dues or taxes. Her Majesty’s Government
have no power to require the municipal authorities in the
United Kingdom to refrain from levying on the occupiers of
diplomatic premises the local rates which they are empowered
by statute to levy, although arrangements exist for partial
relief from rates on a basis of reciprocity, the principle ap-
plicable being that of payment by the diplomatic mission con-
cerned of that proportion of the rates leviable which is at-
tributable to municipal services from which the mission is
deemed to derive direct benefit,

Article 21: Freedom of communication

Her Majesty’s Government make no objection to the use
of wireless receiving and transmitting apparatus by foreign
diplomatic missions for the purpose of communicating with
their respective Governments, The missions concerned are not
required to seek any special permission or to obtain a licence
to operate such installations,

Article 22: Personal inviolability

Article 22, paragraph (2), defines the term “diplomatic
agent” as denoting the head of mission and the members of the
diplomatic staff of the mission and in the context of article
22, paragraph (1), appears to limit personal inviolability to
this class of persons only. It thus appears to be in conflict with
article 28, paragraph (1), which extends to persons who do
not come within the definition of “diplomatic agent” the
privileges and immunities of articles 22-27. It is suggested
that the drafting of article 22 be reviewed in the light of this
apparent inconsistency.

Article 23: Inviolability of residence and property

In the commentary to this article the inviolability is described
as extending to the diplomatic agent’s bank account. It is as-
sumed that this has reference to the freedom of such accounts
from exchange control measures. It is suggested that the
point be made clear in the text of the article,

Article 25: Waiver of immunity

In criminal proceedings Her Majesty’s Government would
not insist on waiver being effected by the Government of the
sending State; waiver by the head of mission would be re-
garded as adequate, assuming him to have the necessary au-
thority to make it.

Article 26: Exemption from taxation

As indicated in the comment on article 17, Her Majesty's
Government do not recognize the title of a diplomatic agent to
enjoy as of right exemption from local (i.e, municipal) taxa-
tion (known in the United Kingdom as “local rates”) though
a partial relief from these charges may be given on a basis
of reciprocity, No distinction is made in this connexion between
property occupied for diplomatic purposes (i.e., the residence
normally occupied by the diplomatic agent in his diplomatic
capacity) and property occupied by the diplomatic agent for
purposes of private relaxation.




In the matter of Income Tax Schedule A (which is con-
cerned with the taxation of profits deemed to accrue to the
taxpayer from the ownership of property) the practice of Her
Majesty’s Government is to regard the residence in or near
London of a member of the diplomatic staff as occupied for
diplomatic purposes and as qualifying for exemption from
tax. A second residence, and the residence of members of the
non-diplomatic staff, are not regarded as occupied for diplomatic
purposes and do not qualify for exemption, but the individual
is entitled to claim, as an offset to the assessment, any per-
sonal reliefs from tax to which he may be entitled under the
provisions of the relevant United Kingdom legislation.

Article 31: Duration of privileges and immunities

It is the practice of Her Majesty’s Government to regard
the privileges and immunities of entitled persons as commenc-
ing from the date on which the notification of assumption of
duties is made to the Foreign Office by the head of mission
concerned and as persisting after the notification of the ter-
mination of his diplomatic employment for such reasonable
period as is necessary to enable him to wind up his affairs
and leave the country.

20. UNITED STATES OF AMERICA

Transmitted by a note verbale of 24 February 1958 from the
Acting Representative of the United States of America to
the United Nations

[Original: English]

General observations

The Government of the United States of America directs its
first observations to the question of the form in which the
draft articles concerning diplomatic intercourse and immuni-
ties will be submitted to the General Assembly. Paragraph 15
of the introduction to the draft articles states that the draft
was prepared on the provisional assumption that it would
form the basis of a convention, and that the final decision as
to the form in which the draft will be submitted to the Gen-
eral Assembly will be taken in the light of comments received
from Governments.

The United States Government fully subscribes to the senti~
ments expressed by the General Assembly in its resolution 683
(VII), adopted on 5 December 1952, in which the Interna-
tional Law Commission was requested to undertake ‘‘the codi-
fication of the topic ‘Diplomatic intercourse and immunities’,
and to treat it as a ‘priority topic”. As stated in that resolution,
the common observance by all Governments of existing inter-
course and immunities, particularly in regard to the treatment
of diplomatic representatives of foreign States, is to be de-
sired, However, Governments are not always in agreement
as to the requirements of international law. Accordingly, a
codification by the International Law Commission on the sub-
ject should materially contribute to the improvement of rela-
tions between States. Governments which sincerely endeavour
to honour their international obligations will welcome a con-
cise statement of what those obligations are today.

Some of the articles concerning diplomatic intercourse and
immunities submitted for comment by Governments, however,
cannot be considered as a codification of existing principles of
international law on the subjcct. In a number of respects, the
draft articles appear to rcpresent an amendment and extension
of existing international law, and appear to lay .down certain
new rules at variance with existing rules.

The United States Government is opposed to the suggestion
that the draft articles be submitted to the General Assembly
in the form of a convention, Its principal objections to a
convention are as follows:

. It is unlikely that a significant number of Governments
would Dbecome parties to a multilateral convention of this
character. Governments have consistently shown a reluctance
to enter into multilateral treaties which prescribe rules for
the treatment of diplomatic representatives of one Government
in the territory of the other.

2. Adoption of such a multilateral conventiop by some Gov-
ernments and not by others would result in disagreement and
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confusionv with respect to the treatment of diplomatic personnel
of' adhering countries in the territory of non-adhering coun-
tries, and wice wersa.

3'. Adoption of a convention along the lines of the draft
articles would tend to freeze the stetus quo and would prevent
normal development of desirable diplomatic practices.

4. Adoption of such a convention would effect or require
changes in cxisting national laws and regulations with respect
to many matters which have to date sensibly been left to the
discretion of the States concerned and have not been regulated
by international law.

5. A number of the articles apparently represent an effort
to compromise the conflicting views of Governments as to
what a particular rule should be. The result is too frequently
a vague or ambiguous statement, obscure in meaning and
susceptibly of different interpretations. The United States
Government believes that, unless a rule can be stated simply
and with clarity, the Commission should merely note that, on
the issue involved, the law is unsettled,

The United States Government further observes that the
draft articles would have greater application than appears to
have been contemplated, The report of the International Law
Commission states that the draft articles are expressly con-
fined to permanent diplomatic missions, thereby excluding the
general subject of international organijzations. However, ac-
ceptance by the United States of the draft articles would also
have an effect on the treatment accorded representatives to
certain international organizations aud members of their
staffs, For instatce, section 15 of the Agreement between the
United States and the United Nations regarding the Head-
quarters of the United Nations, signed on 26 June 1947 (11
UNTS 11), provides that the privileges and immunities to
which various classes of individuals shall be entitled are those
which, subject to corresponding conditions and obligations,
members of diplomatic missions accredited to the United
States receive.

The United States Government further observes that the
draft articles appear to reflect inadequate consideration of the
principle of reciprocity, which presently underlies much of
the practice of Governments in respect to diplomatic privi-
leges and immunities, While certain rules of conduct should
be observed by all Governments without discrimination, other
rules need apply only on a basis of reciprocity.

The United States Government therefore rccommends that
the International Law Commission not undertake to revise
the draft articles in the form of a convention but, rather,
undertake to prepare a codification of existing principles of
international law on the subject of diplomatic intercourse and
immunities. Such a codification should restate those principles
of international law and rules of practicc which have become
so clearly established and so well recognized that common
observance by all Governments may be expected,

In addition to the observations of Governments regarding
the draft articles, the replies to the Secretary-General's request
dated 12 October 1955 for information regarding the laws,
regulations and practice of States concerning diplomatic inter-
course and immunities should be useful in determining those
areas in which the particular principle of international law
involved is so well settled that it may be codified. The fact
that the practice of some Governments may be at variance with
a particular rule may indicate only that such Governments are
not presently honouring the international obligations which
devolve on them as members of the family of States.

Observations on individual articles

Article 1

This article, which states that the establishment of diplo-
matic relations and of permanent diplomatic missions takes
place by mutual consent between States, confirms the general
practice. An additional paragraph might well be added dealing
with situations where the head of a mission and perhaps other
officials of the mission are accredited also to one or more
other States. In that case, the sending State should first obtain
the consent of each receiving State to such dual or multiple
accreditation.



Article 2

There would appear to be general agreement that a diplo-
matic mission may perform the functions enumerated in para-
graphs (a) to {d) of article 2. However, the functions listed
are cbvious, and admittedly not exhaustive. The United States
Government therefore considers that it is probably not practical
to define the precise functions which a diplomatic mission

may perform.

Article 3

It is the general practice of States, including the United
States, to obtain the agrément of the receiving State for the
appointment of a new chief of mission.

Ariicle 4

Article 4 provides that, subject to the provisions of articles
5, 6, and 7, the sending State may freely appoint other mem-
bers of the staff of the mission.

The intent and probable effect of this article are uncertain,
both because the draft articles do not define with sufficient
clarity the various categories of persons which compose the
staff of the mission, and because the commentary follgwing
articles 5-7 is in some respects inconsistent with the provisions
of the articles. In any event, the United States Government
is of the view that this article should be revised to recognize
the right of every State to refuse to receive in its territory
any member of the staff of a diplomatic mission whom it con-
siders unacceptable. This is true, even though the right is
exercised only infrequently and under special circumstances.
Under United States immigration laws, some form of accept-
ance by the United States Government is a condition precedent
to the visa applicant’s classification as a foreign government
official or employee (see scctions 101 {g) (15) (A) (i) and
(ii) of the Immigration and Nationality Act, 66 Stat. 167, 8
U.5.C. 1101). A courteous refusal by the receiving State to
issue appropriate entry documents to a particular individual
would seem preferable to the receipt, by the mission imme-
diately upon arrival of a unew member thereof, of an unanti-
cipated notification that such individual is persona non graia
or not acceptable to the receiving State. See paragraph 3 of
observations on article 6.

Article §

Article 5 provides that members of the diplomatic staff of
a mission may be appointed from nationals of the receiving
State only with express consent of that State, It would ap-
pear that this article might provide instead that they could
be appointed except in cases where the receiving State ex-
pressly objected.

The United States of America declines to recognize one of
its own nationals as a diplomatic officer of an embassy or le-
gation in Washington, but ordinarily has no objection to the
inclusion in the mission staff of American citizens employed
in other capacities.

Article 6

Paragraph | of article 6 provides that the receiving State
may at any time declare a member of the staff persona non
grata or not acceptable, and that the sending State shall re-
call such person or terminate his funetions. The second pata-
graph provides that if the sending State refuses or fails within
a reasonable time to recall or terminate the functions of such
person, the receiving State may refuse to recognize the person
concerned as a member of the mission.

This Government agrees that a person declared persona non
grate or whose recall is demanded is entitled to a reasonable
time to depart, during which time he continues to enjoy the
immunities attaching to his previous position at the mission.
However, in aggravated circumstances, or where national se-
curity is involved, the receiving State may demand his im-
mediate departure, and refuse to recognize him thereafter as
a member of the mission for the performance of official
functions.

To assist Governments in determining the import and prob-
able effect of article 4 and certain subsequent articles, 2 new
article might be added which would set forth precisely what
personnel compose the diplomatic, administrative, technical
and service staff of a mission. Clear distinctions should be

56

made between officer and subordinate staff personnel, and be-
tween nationals of the sending State vis-d-vis nationals of the
receiving State and of third countries employed by the sending
State. Such an article should also make reference to military,
naval and air attachés and their staffs. For instance, para-
graph (6) of the commentary following article 6 states that
the practice of appointing nationals of the receiving State as
members of the diplomatic staff has now become fairly rare.
This is true if the diplomatic staff is deemed to include only
officer personnel, The staffs of diplomatic missions of the
United States Government, just as those of many other Gowv-
ernments, include many nationals of the receiving State, em-
ployed to perform various subordinate functions.

Paragraph (6) of the commentary following article 6 states
that one of the exceptions arising out of article 5 of the draft
is where the sending State wishes to choose as a member of
its diplomatic staff a person who is a mational of Dboth the
receiving State and the sending State. The Commission takes
the view that this should only be done with the express con-
sent of the receiving State. In this connexion it should he
noted that Governments sometimes differ ou the question of
who has and who does not have dual nationality. The United
States Government is of the view that once a receiving State
has validated for entry purposes as a member of the mission
a passport issued by the sending State to a person considered
by the sending State to be one of its nationals whether na-
tive-born or naturalized, the receiving State is precluded from
thereafter attempting, prior to termination of such person’s
appointment and expiration of a reasonable time for his de-
parture, to assert jurisdiction over such person ou the ground
that he is a national of the receiving State. This situation
differs, of course, from the case of an individual possessing
dual nationality but residing in the receiving State and sub-
ject to its jurisdiction at the time of his appointment to the
staff of the mission., The United States GGovernment suggests
that the problem of exercise of jurisdiction, solely on the
basis of nationality, by the receiving State over dual nationals
who are members of a diplomatic mission should be dealt
with in a separate article.

Article 7

The first paragraph of article 7 provides that the receiving
State may limit the size of a mission to what is reasonable
and customary, having regard to circumstances and conditions
in the receiving State, and to the needs of the particular
mission,

As a restatement of a general principle the language used
is, perhaps, as much as Governments will agree upon. How-~
ever, the article is silent as to how to determine what is
“reasonable and customary” under the circumstances and what
are the “needs” of the mission, Accordingly, its application
will solve neither the problem of inordinate increase to a size
palpably unnecessary for the performance of the announced
functions of the mission, or the problem of arbitrary demands
by the receiving State that the diplomatic and administrative
personnel of a mission be reduced to a size which the sending
State believes will make performance of necessary and proper
functions almost impossible.

In the absence of agreement among Governments as to a
criterion by which these questions are to be determined in
particular cases, the United States Government considers it
impractical to frame a rule on the subject.

The second paragraph of article 7 provides that a State may
also, within similar bounds and on a non-discriminatory hasis,
refuse to accept officials of a particular category and may de-
cline to accept any persons as military, naval or air attachés
without previous agrément.

The United States Government therefore strongly opposes
the adoption of this paragraph, which appears objectionable
for a number of reasous. It goes beyond existing principles of
international law and, in some respects, would seem to sanc-
tion present practices of certain countries against which the
United States and other Governments have protested. It not
only fails to mention the principle of reciprocity, but appar-
ently conlemplates that the receiving State must treat all
foreign missions alike, withont regard to how the sending
State treats representatives of the receiving State. Again, the



United States Government would not object to a provision
that the receiving State is entitled to decline to receive a
particular category of officials to perform a function which
may be performed only as a matter of privilege and not as a
matter of right. However, once the sending State is granted
the right of legation, such State is entitled to staff its mission
with all categories of persons necessary to the performance
of those functions implicit in the right of legation. Also, the
sending State and the receiving State concerned alone are in
a position to determine the circumstances and conditions which
may affect the size and composition of their respective mis-
sions in the territory of the other,

As noted in the observations regarding article 4, although
the authority is exercised with restraint, any State may deny
entry to any foreign national, including service attachés. The
United States Government does not require agréments for
military, naval, or air attachés cxcept on the basis of recip-
rocity. Since the Governments of Hungary, Italy, the Philip-
pines, Romania and Spain require agréments for the top serv-
ice officers only, this Government reciprocates and requires
a similar agrément. Even those Governments do not require
agréments for sssistant military, air or naval attachés, In the
event these Governments would eliminate the requirement for
any such agréments the United States Government would
reciprocate,

Article 8

Article 8 lays down a rule as to the time when the head of
a mission is entitled to take up his functions in relation to the
receiving State. This is largely a matter of protocol or lacal
custom. In the United States of America, ambassadors and
ministers are received by the President, but a new head of
mission first presents to the Secretary of State copies of his
letters of credence, the letters of recall of his predecessor, and
a copy of the remarks he proposes to make when received
by the President. After this presentation to the Secretary of
State he may perform all the functions of his office.

Articte 9

This provides that if the post of head of mission is vacant,
or if the head of mission is unable to perform his functions,
the affairs of the mission shall be handled by a chargé d'af-
faires od interim, whose name shall be notified to the Govern-
ment of the receiving State. The article further provides that
in the absence of such notification, the member whose name
appears next on the mission's diplomatic list is presumed to
be in charge.

The United States Governmment finds this article unaccept-
able. In each instance the United States Government would
require appropriate notification before recognizing any mem-
ber of the mission as chargé d’affaires ad interim. This is true
whether the post is vacant, or whether the head of mission
is temporarily away from the capital or is ill. The United
States Government would not “presume” that a certain official
was empowered to speak for his Government in the capacity
of chargé d'affaires ad interim. Moreover, it would be par-
ticularly objectionable to require States to make such a pre-
sumption on the basis of the order in which names might
appear on a diplomatic list. Some Governments do not publish
such a list and, if they do, the published list may be out of
date. Also, it should be noted that the diplomatic list is not
intended to be used for the purpose of determining which of-
ficer shall be chargé d’affaires ad interim. Some Governments,
for instance, customarily list, after the name of the head of
nission, the name of the highest ranking military, naval or
air attaché.

Ariticle 10

This article divides heads of mission into three classes, It
is stuggested that this article might begin with the words
“For purposes of precedence and etiquette ., . .”.
driicle 11

This article restates the general practice of States, which is
tu agree on the class to which the heads of their missions are
to be assigned. The United States Government observes, how-
ever, that the receiving and sending States concerned need not
be represented by heads of mission of the same I‘a1:11C. One
State may be represented by an ambassador, for instance,

while the other prefers to be represented by a minister or a
chargé d'affaires.

Aricle 12

The rules of precedence of heads of missions prescribed in
article 12 deal with matters of practice and protocol in the
receiving State, rather than with principles of international
law suitable for codification. See, also, observations on article
8 above.

Article 13

The United States Government agrees with the provisions
of article 13, which would require each State to establish a
uniform mode for the reception of heads of mission of each
class.

;t is suggested that the article further provide that such
uniform mode of reception should be applied without discrimi-
nation. See, also, comment on article 8, above.

Article 14

The United States Government agrees that, except as con-
cerns precedence and etiquette, there should be no differentia-
tion between heads of mission by reason of their class,

Article 15

The United States Government agrees with the apparent
intent of article 15, that jt is the duty of the receiving State
to ensure that the sending State has adequate accommodations,
but that the receiving State is under no duty to make excep-
tions from its laws relating to title to or ownership of real
property. The United States believes, however, that for added
clarity the article should be revised to read somewhat as
follows : :

“The receiving State shall either permit the scnding State
to acquire in its territory the premises necessary for its
mission, or, in some other way, ensure accommodations, in-
cluding housing and other facilities, for members of the
mission.”

Article 16

The United States Government agrees that the premises
of a diplomatic mission shall be regarded as inviolable and
may not be entered by local authorities except with the con-
sent of the head of the mission. However, such consent will
be presumed when immediate entry is necessary to protect
life and property, as in the case of fire endangering adjacent
buildings.

Paragraph 3 of the article, considered in the light of the
commentary thereon, presents special problems, This para-
graph provides that the premises and furnishings of the mis-
sion shall be immune from search, requisition, attachment or
execution. It would appear that paragraph 1 of the article
covers “search” of a mission, as used in paragraph 3. If there
is agreement to this, then the word “search’” should be deleted
from paragraph 3, If not, the United States Government would
appreciate an explanation of what sort of search is intended.
Second, while fortunately Governments have rarely been forced
to requisition property used for foreign diplomatic missions,
the United States Government is of the view that international
law does not absolutely preclude the requisition of such prop-
erty or its taking by exercise of right of eminent domain.
This right, of course, could only be exercised under very
limited circumstances, such as the happening of a disaster
of great magnitude, or the necessity of making important im-
provenients to the city which require the taking of all or some
of the land on which the premises of the mission are located.
In such case, the receiving State is obligated to make prompt
and adegnate compensation for the property taken and, if nec-
essary, to use its good offices to assist the sending State in
obtaining other suilable accommodations. Last, as to attach-
ments and executions, in the case of rented or leased property
international law requires only that the premises of the mis-
sion not be invaded to enforce an order of the court. The
situation is different, of course, where the property is owned
by the foreign Government and used for diplomalic purposes,
In such case, the claim of sovereign immunity would preclude
attachment or execution,

The United States Government does not agree with the
last sentence of paragraph (2) of the commentary. It is not



clear what sort of judicial notices are referred to. The United
States Government agrees that a process server may not serve
a summons or process on the premises of the mission. How-
ever, this Government does not agree that judicial notig:e_s of
any nature whatsoever need be delivered through the Minister
for Foreign Affairs of the receiving State, If the person to
whom the subpoena or process is addressed does not enjoy
diplomatic immunity, the document should be served on him
at his home or other appropriate place away from the prem-
ises of the mission, If the person concerned enjoys diplomatic
immunity, he is not subject to the jurisdiction of the local
courts in the absence of a waiver by his Government. The
Foreign Office need become involved only where such a docu-
ment has been erroneously served, and the head of mission re-
quests the Foreign Office to return the process to the court
with an appropriate suggestion of immunity.

The United States Government could not approve the lan-
guage used in paragraph (4) of the commentary., It is sug-
gested that the substance of this paragraph be restated as a
rule of international law worded somewhat as follows:

“Notwithstanding the inviolability of the premises of the
mission, real property is subject to the laws of the country
in which it is situated. The sending State is obligated to
permit the land on which the premises of the mission are
situated to be used for carrying out public works, such as
the widening of a road, for example. The receiving State,
for its part, is obliged to provide prompt and adequate
compensation and, if necessary, to place other appropriate
premises at the disposal of the sending State.”

Article 17

The United States Government agrees with this article, if
it is intended to grant an exemption from taxes in respect of
the premises of a diplomatic mission for which the foreign
Government concerned would be liable either as owner or lessee.
This Government does not agree, however, if the article is
intended to grant an exemption from taxes levied against
rented or leased property for which the landlord, rather than
the sending State, is liable, or for taxes due with respect to
real property owned by the head of the mission personally.
Moreover, the article fails to clarify the particular categories
of property which shall be considered as constituting the
premises of the mission. The article might be revised to read
as follows:

“The sending State shall be exempt from all national or
local dues or taxes in respect of the premises of the mission
owned by or on behalf of the sending State and used for le-
gation purposes, other than, on a basis of reciprocity, such
charges as represent payment for services actually rendered,
For the purposes of this article, property used for legation
purposes shall be deemed to include the land and buildings
used for the embassy or legation, the chancery and all au-
nexes thereto, and residence for officers and employees of
the mission.”

The commentary might explain that property used for lega-
tion purposes should be deemed to include the land on which
the buildings are situated, including gardens, parking lots
and vacant or unimproved land, provided such lands are ad-
jacent to the land on which the buildings are situated,

Article 18

The United States Government agrees that the archives of
the mission are inviolable, but suggests that the words “and
documents” should be omitted, as the phrase is confusing and
unnecessary.

The United States Government cannot agree with the state-
ment in the commentary that the inviolability applies to “ar-
chives and documents, regardless of the premises in which they
may be”. The inviolability which properly attaches to the
archives of the mission presupposes that archival material will
be on the premises of the mission, in ordinary transit by
tourier or sealed pouch, or in the personal custody of duly
authorized officers of the mission for use in the performance
of their functions,

Article 19

The United States Government agrees that the receiving
State should accord appropriate facilities for the performance
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of the mission's functions. However, there should be some
indication as to the meaning and scope of the words “ful]
facilities”,
Arlicle 20

Article 20 is so broadly phrased as to sa.nction the present
practice of certain Governments of restricting so extensively
the travel of members of a diplomatic mission as to render
the right of freedom and movement illusory. The latter part
of the article would require that travel controls be applied
without discrimination to diplomatic representatives of all
States, including those which do not restrict the movements of
representatives of the receiving State. The principle of recip-
rocity, however, is an integral factor in matters of this nature.
It is Delieved that it would be preferable to have no article
on the subject, rather than one so subject to arbitrary abuse,
Article 21

The United States Government concurs generally with para-
graphs 1 and 3 of article 21. This Government recommends,
however, that a new sentence be added to paragraph 2 of
article 21, which would read as follows:

“Any article which is radio-active may not be considered
as an article intended for official use of a diplomatic mis-
sion, and any diplomatic hag containing such an article may
be rejected.”

The United States Government further suggests that para-
graph 4 be revised to read as follows:

“The diplomatic courier shall be protected while in transit
in the receiving State or in the territory of a third State
which he entered with proper documentation.”

This Government is of the view that in a number of respects
the commentary on this article does not reflect existing rules
of international law.

Article 22

This provides that the persons of diplomatic agents, defined
as the head of the mission, and members of the diplomatic
staff of the mission, shall be inviolable, and that they shall
not be subject to arrest or detention, be it administrative or
judicial. As stated in the observations regarding article 4,
above, the composition of the diplomatic staff requires more
precise definition,

Article 23

The United States Government agrees with paragraph 1 of
article 23, to the effect that the private residence of a diplo-
matic agent is inviolable. However, this Government is of the
opinion that paragraph 2 requires further consideration. For
instance, no inviolability would attach to the property, papers,
and correspondence of a diplomatic agent pertaining to a com-
mercial venture in the receiving State,

Article 24

This article undertakes to lay down a new rule of inter-
national law. While providing complete immunity from crimi-
nal jurisdiction, the article would make the exemption from
civil jurisdiction subject to certain exceptions not presently
recognized under international law. Moreaver, paragraph 4
of the article undertalkes to prescribe which court in the send-
ing State is competent to exercise jurisdiction over its own
diplomatic agents.

The United States Government is of the opinion that the
article should be revised to restate existing principles of inter-
national law on the subject. This, it is submitted, requires com-
plete exemption of persons entitled to diplomatic immunity
from eriminal and civil process, in the absence of a waiver
by the sending State, except with respect to real property
owned by such person in his private capacity. In the lattet
case, court proceedings are usually 4 zem: rather than in
personam. The United States Government also suggests that
the last sentence of paragraph 4 of the article be deleted.

Article 25

The United States Government agrees with the principles
expressed in paragraphs 1 and 2 of article 25, which provide
that the immunity of diplomatic agents may be waived by the
sending State, and that in criminal proceedings, the waiver
must always be expressly made by the Government.



Paragraphs 3 and 4, however, recognize implied waivers _of
immunity in certain civil proceedings, This is inconsistent with
the accepted theory that the immunity is for the benefit of
the Government concerned, not the individual, For various
reasons, the sending State may object to one of the membe{s
of its mission becoming involved in judicial proceedings in
the receiving State. Accordingly, the United States Govern-
ment is of the opinion that, in each case, there should be an
express waiver of immunity by the sending State.

Article 26

Article 26 cannot be considered as a statement of the tax
exemptions to which diplomatic agents are presently entitled
under existing principles of international law. While some
of the provisions thereof may conform with requirements of
international law, others do mnot.

Article 27

Paragraph 1 of the article provides that customs duties
shall not be levied on articles for the use of the mission or for
the personal use of a diplomatic agent or members of his
family belonging to his household. Assuming that the term
“diplomatic agent” refers only to an individual recognized in
an officer status, this paragraph conforms with United States
practice in the matter.

Paragraph 2 of the article further provides that the per-
sonal baggage of a diplomatic agent may not be inspected
except under limited circumstances and in the presence of
such agent or his authorized representative, It is the view of
the United States Government that the customary exemption
from inspection by customs authorities of the personal baggage
of a diplomatic officer is accorded as a matter of courtesy,
and not because it is a requirement of international law.

Article 28

This article provides that, in addition to diplomatic agents,
the privileges and immunities mentioned in articles 22 to 27
shall also be enjoyed by members of the family of the diplo-
matic agent, and likewise the “administrative and technical
staff” of the mission, and their families, provided such persons
are not nationals of the receiving State. Members of the
“service staff”, however, are to enjoy immunity only in re-
spect of acts performed in the course of their duties and, if
not nationals of the receiving State, are to be exempt only
from ducs and taxes on their salaries. The last two paragraphs
of the article apply to private servants.

The United States Government considers that a careful and
precise statement by the International Law Commission as to
the privileges, immunities and exemptions to which the various
categories of officers and employees of a mission should be
considered entitled would materially contribute to the better-
ment of relations between Governments.

It is well known that few Governments are as generous as
the United States Government in extending privileges and
immunities to all members of the staff of a diplomatic mission.
The United States, just as most Governments, does not extend
immunity to families of employees of diplomatic missions in
Washington whose names are not included in the Diplomatic
List. Also, except on first arrival and for a reasonable period
thereafter, such employees and their families do not, in the
absence of reciprocal arrangements, enjoy free importation
privileges and certain other tax exemptions enjoyed by officer
personnel. Also, the United States Government, on request,
suggests to American courts the immunity from jurisdiction
of all officers and employees of a diplomatic mission in Wash-
ington, regardless of nationality, who have been duly notified
to and accepted by the United States in such capacity, as well
as the immunity of families of officers included on the Diplo-
matic List,

Other Governments may be of the opinion that the granting
of diplomatic immunities to subordinate employees of a mis-
sion for other than official acts is not required under interna-
tional law, The United States Government is hopeful that the
lIntemational Law Commission will be able to restate the
international law rule on the subject with sufficient clarity
that it will serve as a firm guide to what immunities Govern-
ments must accord to members of foreign diplomatic missions.
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Article 29

This article provides that, as regards the acquisition of na-
tionality of the receiving State, no person cnjoying diplomatic
privileges and immunities in that State, other than the child
of one of its nationals, shall be subject to the laws of the
receiving State. This represents existing United States law
on the subject and is in conformity with international law
as the United States Government interprets it.

Article 30

This article provides that a diplomatic agent who is a na-
tional of the receiving State shall enjoy immunity from the
jurisdiction only in respect of official acts performed by him
in the exercise of his functions. The last paragraph of the
commentary states that the proposed rule implies that members
of the administrative and service staff of a2 mission who are
nationals of the receiving State shall enjoy only such privileges
and immunities as may be granted them by the receiving State.

The United States Government is of the opinion that all
officers and employees of a diplomatic mission, regardless of
nationality, should enjoy immunity from jurisdiction in respect
of official acts. Such immunity is for the benefit of the Gov-
ernment, and not the individual (see observations regarding
articles 6 and 28, above).

Article 31

The United States Government agrees with the provisions
of article 31 specifying that entitlement of an individual to
diplomatic privileges and immunities commences on the mo-
ment of his entry into the territory to take up his post, and
continues until his departure on expiry of his appointment or
a reasonable time thereafter in which to depart and have his
effects removed. The United States Government submits, how-
ever, that where the person is already in the territory of the
receiving State, his privileges and immunities begin only
when his appointment is notified to and sccepted by the Min-
istry for Foreign Affairs.

Article 32

The United States Government agrees with article 32, if it
is intended to apply only to the duties of a third State with
respect to a diplomatic agent passing through or in its terri-
tory in immediate and continuous transit proceeding on official
business to or from a post to which he is regularly assigned.
However, a third State is not obligated to accord inviolability
to a diplomatic agent while in transit for other purposes or
during a sojourn in such third State. The United States Gov-
ernment further observes that this article should be revised to
cover other members of the staff of the mission,

It is of course a condition precedent to the claiming of any
rights by persons in transit through a third State, whether as
a diplomatic courier, 2 diplomatic agent, or any other person
connected with a diplomatic mission, that the individual con-
cerncd be properly documented, and that the third State has
authorized his transit, or that his presence in the third State is
inadvertent and unplanned, being due to a unforeseen circum-
stance, as in the case of shipwreck or forced landing of an
airplane.

Article 33

The United States Government agrees with the statement
that persons entitled to diplomatic immunity should nonethe-
less respect the laws and regulations of the receiving State,
and should refrain from interfering in the internal affairs of
that State. Also, the United States Government further agrees
that, in the absence of special agreement, the mission should
conduct its business through the Foreign Office, and that the
premises of the mission should not be used for purposes in-
compatible with the functions of the mission. However, see
United States observations on article 2, regarding the functions
of a mission.

Article 34

This article appears correctly to describe, nier glia, the
various modes of termination of appointment, except that
paragraph (c) should be reworded. A notification that an in-
dividual has become persona non grata, or a request that he be
recalled, is customarily given by the receiving State to the
head of the mission concerned, rather than to the individual.



Such notifications normally also provide that such pefson’s ap-
pointment will be considered terminated as of a certain date.

Article 35

This appears to reflect existing practice regarding the duty
of the receiving Stale to grant facilities for departure, even in
case of armed conflict.
Article 36

This appears to reflect existing practice regarding the duty
of the recciving State to respect and protect the premises,
property and archives if diplomatic relations are broken c_)ﬂ:' ot
if 2 mission is withdrawn or discontinued, and to permit the
sending State’s interests to be represented by a third State
acceptable to the receiving State.

Article 37
This Article should be deleted if the draft articles are not
prepared in the form of a convention.

21. YucGosLAvIA

Transmitted by a letter dated 19 May 1958 from the Perma-
nent Representative of Yugoslavie to the United Nations

[Original: English]
I

General comments

1. The present text of the draft rules concerning diplomatic
intercoursc and immunities of permanent diplomatic missions,
elaborated by the International Law Commission at its ninth
session, may Dbe considered in principle as acceptable and
could, subject to some smaller alterations, serve as a final
proposal for the codification of the matter.

2. The United Nations Charter, which represents the basic
source of contemporary international law, should provide the
basis for this codification. However, in implementing this
stand, concrete necessities should be borne in mind and com-
promise solutions should be adopted with regard to questions
where differences between the new requirements of the Charter
and carlier practices imay occur, or where the provisions of the
Charter do not affect directly the corresponding rules of the
draft. Generally speaking, as far as diplomatic privileges and
immunities and the protection of diplomatic persons are con-
cerned, special guarantees are needed. Such guarantees were
not provided by the Universal Declaration of Human Rights,
which should be considered as the guiding principle of inter-
national law and which guarantees only a minimum of rights
to each individual.

3. The Commission has acted properly when it extended
its work to the field of the codification of rules concerning
ad hoc diplomacy and the representation of States in interna-
tional organizations, The Secretariat of State for Foreign
Affairs considers that much more extensive and comprehensive
studies will have to be carried out before taking up the codi-
fication of rules concerning ad hoc diplomacy and the repre-
sentation of States in international organizations. The Com-
mission has embarked on the best possible road when it has
taken up the codilication of rules regulating the status of dip-
lomatic missions first. The Secretariat of State for Foreign
Affairs considers that section I of the rules on permanent dip-
lomatic missions could be implemented independently of other
sections, and that the conclusion of an international convention
would provide the most appropriate form for the implementa-
tion of such rules.

I

Specific comments

Article 2

The question of defining the functions of a diplomatic mis-
sion constitutes one of the most complex problems pertaining
to this held. Contemporary practice is pointing to an ever
increasing extension of these functions, so that classical rules
do not appear to be satisfactory any more.

It is believed that the Cormmission should once more con-
sider the formulation adopted at the ninth session, which is
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based on classical principles but fails to exhaust all the func-
tions of a diplomatic mission, It would be useful to consider
the possibility of drafting a more detailed fgrmulzghon, which
would cover the functions more extensively, including the ele-
ments already embodied in the present for'mulation. The pos-
sibility of inserting these functions in a different part of the
draft should be also taken into consideration, bearing in mind
the elaboration either of a negative or of a positive formulation
of these functions.

Article 4

The Secretariat of State for Foreign Affairs considers that
it should be ascertained whether this provision applies only
to the appointment of diplomatic personnel alone or to the
whole staff of a diplomatic mission, both diplomatic and non-
diplomatic. Tt should be also made clear what is meant by the
expression “other members of the staff of the mission”.

Article 5

As regards article 5, the Secretariat of State for Foreign
Affairs wishes to underline that it is, in principle, opposed to
the institution of members of the diplomatic staff of a mission
appointed from among the nationals of the receiving State, as
it considers that this institution constitutes an historic ana-
chronism with regard to diplomatic agents and the diplomatic
staff of missions, Nevertheless, if the Commission finally
adopts this institution, care should be taken that the privileges
and immunities necessary for the independent carrying out of
functions should be guaranteed to such persons also.

Tt would be useful if the Commission also considered in the
course of its further work the question of diplomatic agents
and diplomatic staff who are nationals of third States.

Article 8

Bearing in mind the reasons by which the Commission was
prompted when formulating the first alternative, namely, that
“the head of the mission is entitled to take up his functions in
relation to the receiving State when he has notified his arrival
and presented the true copy of his credentials to the Ministry
for Foreign Affairs of the receiving State”, the Secretariat
of State for Foreign Affairs admits the possibility of a discus-
sion coucerning its adoption. However, it wishes to emphasize
that the second alternative, namely “when he has presented his
letters of credence”, is more in line with actual practice and
offers a greater legal security, as the very act of presentation
of letters of credence to the head of State is, in addition to its
more solemn character, of a greater legal significance.

Article 10

As modern practice is developing intensively in the direction
of the abolition of the class of ministers plenipotentiary, it
would be useful if the Commission reconsidered this article
with a view to the possible abolition of the class of ministers
plenipotentiary. If the Vienna classification into three classes
were maintained, it could be pointed out, at least in the
commentary, that this classification is not in contradiction with
the recognition of the sovereignty and equality of States in
accordance with the United States Charter, as it does not
deprive the States of the right to exchange those classes of
diplomatic agents to which they have agreed. This is all the
more desirable as the differentiation of diplomatic agents re-
sults in a definite inequality as regards protocol, and some-
times also in an inequality of substance if too much importance
is attached to the provisions of protocol.

Article 17

A§ far as .tl‘liS article is concerned, it is mecessary to give a
precise definition of the expression “for services actually ren-
»” M . . N
de:red , as a numl?er of disputes have arisen in actual practice
with regard to this matter.

Article 28

The basic remark with regard to this article is concerned
with the granting of diplomatic privileges and immunities to
the administrative and technical staff of a mission. On the basis
of the general rules of international law, which exist today and
are applied in the majority of States, the administrative and
technical staff of a mission enjoy only the privileges and im-
munities they need for the unhindered carrying out of their
funetions, and which cannot be identified with the functions of



the diplomatic staff. It would be desirable to explain precisely
what is meant by the expression “members of the family of a
diplomatic agent forming part of his household”, in order to
define precisely the circle of persons enjoying diplomatic
privileges and immunities.

The same applies to paragraph 2 of this article. It would be
useful to clarify the meaning of the sentence “members of the
service staff of the mission shall enjoy immunity in respect
of acts performed in the course of their duties”, in order to
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ascertain the basis upon which they are granted diplomatic
privileges and immunities.

The Secretariat of State for Foreign Affairs, on its part,
wishes to emphasize that, in its opinion, articles 33, 34, 35
and 36 of the present draft should be reconsidered and ela-
borated in more detail, in view of the fact that they have been
formulated in a rather incomplete manner and that they require
an as comprehensive analysis as possible.





