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“DRAFT INTERNATIONAL CONVENTION ON THE ELTMINATION OF ALL FORMS OF RACIAL
DISCRIMINATION. (E/CN.k4/Sub.2/234%; E/CN.4/Sub.2/L..308 and Add.1/Rev.l and
Ad4.1/Rev.1/Corr.1, L.309-L.311, L.31k, L.319-L.323, L.32L/Rev.l (continued)

The CHATRMAN announced that Mr. Calvocoressi and Mr. Capotorti had
“-agreed to make several amendments to their text (E/CN.L4/Sub.2/L.3%24k), namely,
to add "and without delay" after "appropriate means" in the first semtence of
paragraph 1 and to insert "and to this end" at the end of that sentence ; to make
Daragraphs 2, 3 and L sub-paragraphs (a), (b) and (c) of paragraph 1; to delete
from the new sub-paragraph (2) the words "rigorously", "legislative, executive,
administrative and judicial" and "private" and to replace "individual" by "person”;
Ho insert in sub-paragraph (b) the words "teke effective measures to revise

govermental and other public policies, and to" after "Each Contracting State

shall"; and finally, in sub~-paragraph (c), to reverse the order of the sentence
so that it would reed "Fach Contracting State shall prohibit racial discrimination
by any person, grouz or organlzation, and undertaekes to adopt all necessary
measures, including legislation, if sppropriate'.

The insertiou of a clause regarding the adoption of speclal messures by the
State remained tc be considered.

Mr. KFISHNASWAMI, after asking again that "Contracting State" should be

replaced by "State", pointed out that, in the interest of legal precision, the
words "or practice" could be deleted from sub-paragraph (a) as they were
superfluous. -n addition, he wished to propose the deletion of the second
sentence of sub-paragraph (a), which was superflucus by reason of the existence
of sub-paragraph (c), and the replacement of sub-~paragraph (b) by article IIT,
paragraph 1 of Mr, Abram's text (E/CN. h/Sub’.E/L.}OB), which had the merit of
- being more precise.

Where special measures were concerned, he considered that it was not enough
to defire them in article I of the draft convenbtion: a defimite provision should
also be included calling on States to eliminate social'in,justices and redress the
errors c¢f the past by alding under-privileged groups. The insertion of
article II, paragraph 3 of Mr. Abram's text (B/CN.L/Sub.2/L.308 as

sub=-paragraph (b) of the revised version of article IT put forward by

/..
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(Mr._xyishaaswami)

Mr. Calvocoressi and Mr. Capotorti (E/CN.4/Sub.2/L.32L) wes thus highly-@esirabley
particularly as the obligation imposed on States under the terms of that paragraphfu

was not an sbsolute one, but was linked to the existence of "appropriate

circumstances"”.

Mr, MUDAWI strongly supported Mr. Krishnaswami's proposals. He too
was sure that the addition of articleﬂII, parsgreph 3 of Mr. Abram's draft
(B/CN.4/8ub.2/1.308) would strengthen the article IL put forward by
Mr. Calvocoressi and Mr. Cepotorti and ensure the effectiveness of the convention.f
Such a clause would have the effect of reminding the coloﬁialists that they should
help the colonial peoples not only in ofder to reduce the gap separatling them, but

also in order to prevent such imbalance from being perpetuated in the world.

Mr, BOUQUIN suggested that the words "Bach Contracting State" in the
first sentence of article II should be replaced by the words "States Parties to

the present Convention".

Mr. CAPCTORTI accepted that drafting change on Mr. Calvocoressi's and
his own behalf.

Mr, KETRZYNSKI thought that the wording used in the introductory

sentence was too weak, end suggested that the words "undertake to pursue by all

appropriate means and without delay" should be replaced by the words "underteke
to condemn without delay and pursue by all appropriate means...'.

Mr. CAPOTORTI proposed as an alternative: "condemn recial discrimination

end underteke to pursue by all appropriate means and without delay".

Mr. MUDAWI suggested that in the various sub-paragrephs the words
"Each Contracting State" should be replaced by the words "Each State Party”.

Mr, FERGUSON remarked that, in order to avoid the difficultlies raised
by the use of the expressions "local authorities" and "public institutions” in
sub-paragraph (a), it would be desirable to replace the Tirst sentence of that
sub-paragraph by the following: "Each State Party, including all its organs of
whatever nature, shall abstain from any act of raecial discrimination". Such an
amendment would have the advantege of makilng the clause applicable to all public
and privete bodies, which were sometimes so difficult to define, and to such

N .
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(M. Ferguson)

Public authorities as the Tennessee Valley Authority, which belonged to the State
or were run by it. Because it deleted the words "within 1ts territory", such. an
- amendment would also have the advantage of imp_lying that the responsivility of
the State extended to all aress in which it exercised suthority. If the ‘
expressions "local authorities" and "public institutions” were to be retained, it
would be necessary to define them in article I of the draft convention, a ‘
procedure which would be sure to lead to various difficulties, and as severald
members of the Sub=-Commission had already pointed out , 1f the convention was to
be effective, it must be drafted in clear and precise langusage.

Finally, he associated himself with the point of view expressed by
Mr. Krishnaswemi, and proposed the inclusion of Mr. Abram's article II, ,
parasgraph 3 (E/CN.4/Sub.2/1.308), provided that the words "may take" were replaced
by the words "shall teke". '

The CHAIRMAN reminded members that they should not lose sight of the
- fact that the convention should be ratified by the greatest possible number of
countries, and that generally applicable phrasing must therefore be used.

Mr. LVANOV stated, in reply to . ;. CAPOTORTI, who hed pointed out that
sub-paragraph (c) already contained one ﬁfohibition, that the sub-paragrsph in
question was too weak, and unless the convention was to remein a dead lettex and
be exploited by racists snd colonislists, it was necessary to "prohibit"
discrimination in the first sentence of the text, which should read: "Bach
Contracting State undertakes to prohibit racial discrimination and to carry out
by 81l possible measures a policy of eliminating it in all its forms, since
racial discrimingtion is an infringement of the rights and an offence to the
dignity of the human person and & denial) of the rules of international lew and of
the princ\iples and objectives set forth in the United Nations documents mentioned
in the preamble of the present Convention." >' | o

Likewlse, in order not to leave any loophole, it should be clearly stated in
sub-peragraph (a) that each State Party '"undertakes in no circumstances to permit "
any act or practice of racial discrimination, instead of using the Wdrds "shall

abstain", as at present proposed.
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Mr. BOUQUIN suggested t}\lat , in the interests of clarity and coherc/ence,
stb-paragraph (a) should be amended to read as follows: "Each State Party shall
abstain from any act or practice of racial discrimination and undertakes that
all public authorities and public institutions, national and local, shall act in
conformity with this obligation."

Iri addition, 1n order to take account of the objections raised by
Mr, Ferguson, he suggested that in sub-paragraph (c) the word "organization"
should be replaced by the word "ingtitution”.

Mr, FERGQUSON said that, while he preferred his own amendment, he was

willing to asccept Mr. Bouguin's.

Mr. CALVOCCRESSI accepted Mr, Bouquin's amendment, and remarked that it

should give satisfaction to Mr. Ferguson, gs it did not contain the words "within

its territory".

Mr., CUEVAS CANCINC said that he was satisfied with the téxt in
document E/CN.L/Sub.2/L.32k, the clauses of which seemed to follow each other in

a perfectly logical manner, to draw additional strength from each other, and to
cover practically all possibilities. Paragraph 2, in particular, which dealt wit
public institutioms of all kinds, seemed to him to be particularly satisfactory
~in the latter respect. He was aware, of course, that loopholes could always be
found, but hé considered that the Sub-Commission should work on the principle
that the States signing the convention would be guided by sincere convictions

and firpmly resolved to wipe out discrimination within their territory.

Mr. KRISHNASWAMI proposed that sub-paragraph (b) should be replaced by
article ITT, paragraph 1 in document E/CN.L/Sub.2/1.308.

Mr. CAPOTCRTI asked what was the distinction between the terms

"regeind" and "nudlify".

Mr., FERGUSCN explained that, in common law countries, only bodies

which had the power to mske laws were entitled to rescind them, Parliaments,
for example, were so entitled. Bodies such as courts, however, which did not

have the power to make laws, were entitled to nullify them.
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Mr. IVANOV proposed that sub-paragraph (c) of the text under
examination should be worded as follows: "Each contracting State undertakes
to prohibit racial discrimination and to carry out by all possible measures a
policy of eliminating it in all its forms, since racial discrimination is an
infringement of the rights and an offence to the dignity of the human person
and & denial of the rules of internaticnal law and of the principles and
objectives set forth in the United Nations documents mentioned in the preamble of

the present Convention."

Mr. KETRZYNSKI, supported by Mr. IVANOV, said that members should have
before them all the amendments which had just been submitted before proceeding
to the vote. '

Mr. BARROMI (Israel), speaking at the invitation of the Chairman, saild

that he had followed the work of the Sub-Commission with great attention. In
his opinion, the original drafts submitted by Mr. Abram (E/CN.L/sub.2/L.3c8),
by Mr. Calvocoressi (E/CN.4/Sub.2/1..309) and by Mr. Ivanov and Mr. Ketrzynski
(B/cN.4/sub.2/1..314), and also the various amendments and suggestions to which
they had given'rise, deserved to be included in the final draft of the convention.
He welcomed the unanimous agreement which had emerged on many points and which
had enabled the Sub-Commission toc adopt the preamble and article T.

He was entirely satisfied with the form id which the preamble had been cast
and welcomed particularly the definition of raclal discrimination in article I,
paragraph 1. He referred in particular to the list of grounds for discrimination,
namely, race, colour and national or ethnic origin and in the case of States
composed of different nationalities discrimination based on such difference, and
to the expression "nullifying or impairing the recognition, enjoyment or exercise
of human rights and freedoms in political, economic, socilal, cultural or any othex
field of public life".

There was every reason to believe that so complete a list constituted an
adeqguate guarantee against all diseriminatory practices. Nevertﬁeless, it must
be remembered that racial dlscrimination was an extremely complex social
phencmenon. For Ilnstance, In some parts of the African continent it assumed a
particularly odious form which had been universally condemned. In that connexion
he wished to reecall the forthright stand which his Government had always taken
against all forms of raclal discrimination anrd colonial oppression, and the
active part played by the Israel delegation to the United Natlons General Assembly

in the Jjoint effort to secure raciagl équality and national, self-determination.

; | /..-‘.
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(Mr. Barroml, Israel)

The activities of neo-nazi groups which spread racial hatred and i"ﬁtzfé‘bed
racial violence constituted another form of racial discrimination. He noted that-
the crimes of nazlsm had béen mentioned in the preamble, and he sincerely hoped
that means would be found in other articles of the convention teo prevent and to
punish the acts of neo-nazi organizationé which in many countries enjoyed -
freedom of action which enable them fe pursue thelr wicked designs and poison
the minds of young ﬁeople.

It must not be fargotten either that raclal discrimination was often
manifested less directly. The fact that article I defined racial discriminstion
as "any distinction, exclusion, restriction or preference” justified the hope
that those more subtle forms of discrimination would be effectively dealt with.

On the other hand, he felt that provision should be made for additional
guarantees of the collective rights of nationalities and ethnid groups and
communities., For that purpose an article along the following lines might be
ineluded: - "The spiritual heritege and the cultural values of a group of
persons of a particular ethnie origin are entitled to legal protection as such.
No discriminatlion shall be permltted against them and other splritual heritages
‘and cultural values on the sole ground that they are those of persons of a
particular race, colour or ethnic origin.”

He wished to make that proposal because racial diseriminétion agalnst ethnic
groups, far from being a hypothetical danger, was & sad reality, as shown by
the case already referred to during the debate in the Sub-Commission, of a
certain Jewlsh eommunity which had been deprived of its fundamental cultural
rights. As was well known, that community'!s schools and cultbural institutions
had been closed, and the teaching of the national languages and the study of
the historical, philosophical and moral writings of its ancestors had been
forbidden. The rich cultural life of that Jewish community had been stifled.

It might be said that many of those cultural manifestations were in the nature
of religious intolerance. PBut it was a well-known fact that the ideas of race,
national or ethnie origin and religion were intimatel y asscciated, as stated
in the preamble Just adopted by the Sub-Commission, That was particularly true
of the Jewish people, whose members, having a common racial and ethnie origin,
had developed under the powerful influence of a religion which had played an

essential part in the creation of a very pronounced national identity.

[
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A For that very reason, it was not always easy to isol&té the motives for
discrimination practised against a Jewlsh community; for instance, criticisms
directed against the Jewish religion might sometimes be accompanied by
contemptuous and sarcastic remarks about Jews, and the names of Jews accused
of econocmlc crimes might be‘published on such occasions in the Press.

It was deplorable that the Govermment of the country in question, which exercised
complete control over the Press and had at its disposal legal means to deal -
with discrimination, had thus fer ignored the situation and had taken no steps

to remedy it effectively. It was such a state of affairs which had led the

great philosopher Beritrand Russell to declare on 6 April 1963 that he was

greatly concerned by the knowledge that there were ﬁewspapers in the Soviet
Union which expressed that country's hostility towards the Jewish people as

such.

The cultural and social rights which an ethniec group should enjoy had been .
recognized by the Sub-Commission as coming within the purviéw of the convention;
that meant that an ancient and sacred tradition was entitled td a place of
honour, that free access to spiritual sources shquld be guaranteed so that the ‘
heritage could be passed on to the rising generation, and’ that the group in
gquestion should be fully protected in its legitimate jride. He hoped that
the Sub-Commission would take his remarks into consideration.

Mr. TVANGY deplored that the observer from Israel, by meking clear

and unambiguous allusions to fbe Soviet Union, forced him to reply; and by so
doing to interrupt the Sub~Commlssion's work. It was regrettable that e
Mr. Barrcmi had indulged in.such remarks before a body whose members had always
shown much objectivity; irrespective of their differences of opinion.

He recalled that the head of the USSR Government, replying to
' Mr. Bertrand Russell's letter which the Israel observer had mentioned, had v
stated that the campaign which had been gtarted over the alleged anti-Semitism
of the Seviet Union was outright slander against the people of fhat country.
Furthermore, the bourgeois Press had been forced to admit that the individuals
sentenced for economic crimes belonged to a great'many different nationallties.
They were individuals who exploited the work of others, contrary to Soviet law

under which speculation was a crime against the workers., The penalites imposed

/f;'
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upon them were for their crimes and not their ethnic origin. As the reply

by the head of the Govermment had stressed, Soviet law, which was the expression
of the will of the people, was based on different principles from the law of

the Western world., If the West failed to understand it that was no reason

to eriticize it. It was galling that Western bourgeols propaganda distorted

the true nature of the Soviet system, and by presenting a deliberate travesty

of the facts ascribed to the USSR Government motives alien to it, particularly
where the Jews were concerned.

In his view that was a most serious matter. No one was entitled to charge
the USSR Government with anti-Semitism when the USSR Constitution stipulated
that any discrimination based on raclal or ethnic origin was punishable by law.
Furthermore, the Soviet Union, which was composed of many peoples of different
origin, was less oéen to an accusation of that kind than any other country.

The Israel observer could serve his cause better by refraining from

interrupting the Sub-Commission's work.

The THAIRMAN expressed the hope that such a situation would not arise
again. He pointed out that the Sub-Commission was composed of a group of
experts who served as individuals, in complete independence, and did not

represent their own countries.

Mr. CUEVAS CANCINC said that i1f the obligation to adopt special measures

with regard to certain racilal groups was imposed on States Parties, that might

- create serious difficulties for some countries and reduce the convention's

chances of ratification. Nevertheless, he appreciated the position of those who

wished to include paregraph 3 of article II of Mr. Abram's text
(B/CN.4/Sub.2/L.308) in article IT of the draft convention in order to complete

the wording of paragraph 2 of article I. If that suggestion was adopted,

however, it would be logical for the new paragraph to begin with the words

"Each State Party shall take...measures..."” and for the phrase "in appropriate

circumstances” to be deleted; only in that way would the baragraph state s

- real obligation. For the same reason it would be better to omit the second

sentence in Mr. Abram's text.
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) Mr. MUDAWL thought that that sentence should pe retained. Its purpose
was to prevent States from oppressing certain raclsl groups under the pretext of
protecting them and, consequently, from maintaining unequal rights for different
raclal groups. That was the attitude'adopted by the Government of the Republic
of South Africa.

With regard to Mr. Cuevas Cancino's suggestion’that the words "™in appropriate
clreumstances" should be deleted, he would point out that he had accepted that
phrase as a compromise. ILike Mr. Cuevas Canclno, however, he would prefer it

not to appear in the paragragph.

Mr. FERGUSON said that he too vas cenvinced tkat the second sentence

Of Mr. Abram'’s text should be retained, for the reason Mr. Mudawl had glven.
Furthermore, that provision was designed to prevent a State from taking only
hal f-measures for the development of the groups concerned which would actually be
a return to the former discriminatory practices.

On the other hand, a State might consider that a private organlzation was in
a better position to fight ageinst discrimination in a particular field; it showld
therefore preserve a certailn freedom of judgement snd action in the matter. That
was the object of the phrase "in gppropriate clrcumstances” and he strongly urged

that 1t should be retained,

Mr. BOUQUIN sald that he favoured the inclusion of paragraph 3 of
article II proposed by Mr. Abram in article II of the draft cenvention and,
like Mr. Fergusson, he felt that the phrase "in appropriste circumstances" should
be retalned.

He d1d not, however, agree with Mr. Mudawl's view tlat the words "may take"
should be replaced by the words "shall take", for it secemed to him essential
that States should be allowed every latitude to deciée whether or not they
should adopt special measures to secure the develorment of‘certain raclal groups.
Furthermore, that problem dld not arise in the majority of the countries that
would rafify the conventilon. '

Mr. MUDAWI felt that the obllgetion to be placed upon States would not

be s0 strlct if the words "in appropriate circumstances” appeared in the

paragraph 1n question; it would have no force whatever if the words "Each

State Party may take" were retained.
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Mp. CAPOTORTI agreed with Mr. Cuevas Cancino that, if the experts

really wished to impose on States Parties the obligaﬁion to take speclal
measures in favour of certain racial groups, the words "in appropriate
circumstances" were not suitable,
He felt, however, that it was possible to put the question on a different
footing by drafting an article the essential aim of which would bte to ensure
the adequate protection of persons belonging to certain under-developed racial
groups. Such protection could be achieved without special concrete measures being
taken for that purpose, That being so, he suggested tﬁat the order of the wording
of paragraph 3 of article II proposed by Mr., Abram shouid be changed, so that it
would read:
"Each State Party shall secure thé‘adequate development and protection of
individuals belonging to under-developed racial groups with the object of
ensuring the fu}l enjoyment by such individuals of human rights and
fundamental freedoms. Special concrete measures to this end may be taken
in appropriate circumstences. These measures shall in no circumstances
have as & consequence the maintenance of unequal or separate rights for

different racial groups."” .

Mr. KRISHNASWAMI stressed the need to impose on States Parties the
strict obligation to take measures, if necessary, to secure the integration of
" certain racial groups in the nation in order to attain the objective of equal
development for all ciltizens. That aim should be clearly stated; otherwilse, as
Mr. Mudawi had rightly remarked, a Government could continue to keep certain

racial groups separate from the rest of society under the pretext of protecting
them. For example, it was known that the educaticnal measures which the South
- African Government had teken with regard to the Bantu had had the result of
geparating them more sharply from their fellow-countrymen.

In his opinion, the expression "in appropriate circumstences" allowed
Covernments sufficient latitude in the field in question. The paragraph was
thergfore net likely to raise too many difficulties for States Parties.

Mr. INGLES thought that it weuld be better to define the racial groups
referred to in the paragraph which the experts proposed for insertion in

[ore
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article II. He noted that in his latest suggestion Mr. Capoterti had used the

expression "under-developed racial groups"”; he found thet formula acceptable.

The CHAIRMAN, speaking as an expert, said that he would prefer the
text of the paragraph to leave States some freedom of action and not to impose
an abselute obligation on them to take special measures in favour of certain
groups. His position in the matter was dictated by the situation in the South
Awmerican continent. Contrary to the situation in many countries, raclal groups
which were economicelly and socially backward in comparison with the rest of
soclety constituted the majority in South Armerica. There were two conflicting
schosls of th@ught in South America: according to some people, those groups
could only be integrated through measures of special protection; according to
othérs, to adept special measures with regard to those groups only served to
meintain and perpetuate their separstion from the rest of thé populatisn and it
was neceésary to tackle the problems of under-development itself witpout making
any distinction between greups. That was the policy which was gaining ground

in South America at the present time.

Mr. MATSCH asked whether Mr. Mudawi and Mr. Krishnaswami would agree
to the paragraph in question starting with the words: "The developing States
shall take ...". )

Mr. KRISHNASWAMI felt that it was ihappropriate to attach to the
words "certain racial groups” an epithet which might place a stigms upon them
for a long time. That was why at the previous meeting he had opposed the
insertion of the word "backward". He pointed out, moreover, that in highly

developed countries, such as the United States, there were racial groups of the

. kind referred te in the proposed paragraph.

He was particularly anxious that paragreph 3 of article II of the text
submitted by Mr. Abram should be included without change in article IL of the
draft convention. '

Mr. FERGUSON said that the wording proposed by Mr. Capotorti greatly

weakened Mr. Abram's‘tekt, the main purpose of which was to put an end to the

[oes
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injustices committed in the past against perticular groups. There were many
other developed countries besides the United States which should take measures
in favour of raclal groups which were backward in comparison with the reét of
the population.

He would shortly submit an amendment which would replace the words "may take”
at the beginning of the paragraph by "shall take". That amendment would be in

accordance with the views expressed by Mr. Mudawi.

Mr. CUEVAS CANCINQ agreed with the opinion expressed by the Chairman.
The wording proposed by Mr. Capotorti was the only one that he found acceptable.

The CHAIRMAN called the attention of the experts to the revised wording
of draft article II submitted by Mr. Calvocoressi and Mr. Capotorti
(E/ON.4/Sub.2/L. 324 /Rev.1). He suggested that the discussion on article II

should be continued at the following meeting; the experts would then have before

them, in writing, the various amendmente that had been submitted.

Mr. KETRZYNSKI thought that when it had completed 1ts consideration
of artiecle II the Sub-Crumission should turn to the problem of substance dealt
with in article IX of Mr. Abram's text (E/CN.L/Sub.2/L.308/Add.1/Rev.l and Corr.l)
end in the second part of article II of the text appearing in
document E/CN.L4/Sub.2/L.31h.

Mr. CALVOCORESSI supporied that suggestion. He pointed out that the

texts mentioned by Mr. Ketrzynski contained, though in a somewhat different form,
s list of the specific rights the exercise of which States Parties would

- undertake to secure as part of thelr general obligations. He thought it would
be useful if Mr. Abram, Mr. Ivanev and Mr. Ketrzyneki could confer together in

order to.draw up a Jjoint revised list, so far as agreement might go.

The CHAIRMAN hoped that the authors of the two documents in question

wauld accept Mr. Calvocoressi's suggestion.

The meeting rose at 5.50 p.m.





