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Note by the Secretariat 

The f i r s t edition of the study on "Legal Aspects of the Hydro-Electric 

Developnent of Rivers and Lakes ñf Common Interest" was issued by the Secretariat 

i n March 1950 for "Restricted" d i s t r i b u t i o n . The OoBsnittee on E l e c t r i c Power 

at i t s eighth session decided to remove the r e s t r i c t i o n , and asked f o r the 

document to be distrib u t e d widely. 

The text o r i g i n a l l y issued as document Е / Е С Е / Е Р / 9 в i s accordingly reproduced 

i n the present edition which has, moreover, been brought up to date so as to 

include the l a t e s t t r e a t i e s . 

In. the meantime, both the study i t s e l f and the problems i t raised have been 

exandned by a group of experts under the chairmanship of Mr. VISENTINI (Italy) 

and the interim chaiiinanship of Mr. CRESCENT (France); and a recommendation 

was drafted which the Committee on E l e c t r i c Power approved on 3 October 1951 at 

Geneva. 

Annex 11 gives a summary of the work of t h i s group, together with the f u l l 

text of t h i s important recommendation. 

November 1951 
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P R E F A C E 

to Document Е Д С Е / Е Р / 9 8 (March 1950) 

This etudy was undertaken as a result of the concern вэфгв8sed i n the 

Comraittee on E l e c t r i c Power of- the Economic Commission f o r Europe at the 

complexity of the l e g a l problems entailed i n the hydro-electric development 

of certain waterways and lakes vdilch border or traverse two or more States. 

The Committee f e l t that d i f f i c u l t i e s of a l e g a l nature might hamper the 

harmonious development of a European p o l i c y on e l e c t r i c power. I t therefore 

requested that t h i s aspect of the problem should be examined and solutions i n 

p r i n c i p l e s o u ^ t which might prove acceptable to the various States, and at 

the same time be satisfactory from the point of view of the European economy. 

The present monograph i s not a purely "academic" document, i n the ordinary 

and somevrtiat invidious sense. Such a work would hardly.be i n keeping with 

the attitude of the Economic Commission for Europe towards European economic 

problems. While the study rests as a matter of course on a careful examination 

of the most important a u t h o r i t i e s , i t i s i n no sense a mere catalogue. I t s 

object i s to help governments to f i n d suitable solutions for a series of 

intensely p r a c t i c a l problems. The Report defines the fundamental facts of 

the s i t u a t i o n presented, reviews the ways i n which t h i s problem has been daalt 

with by States i n s p e c i f i c Instances i n the past, and assesses the measure of 

t h e i r success i n each such case. , 

http://hardly.be
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An examination of the practice of States shows 

that, while i t cannot be said categorically that r i p a r i a n 

States have c l e a r l y defined l e g a l rights vdth regard to 

the hydro-electfic development of r i v e r s which are only 

p a r t i a l l y under t h e i r sovereignty, a l l the r i p a r i a n 

States fi r m l y believe that such development work can be 

carried out only on the basis of t h e i r prior.agreement, 

I t was f o r the precise purpose of promoting and f a c i l i ~ 

t a t i n g such agreements that i t was deemed advisable to 

asseable i n one general study a l l the data concerning 

past negotiations and agreements of t h i s type. 

The Secretariat i s naturally ready to co-operate ' 

with the governments concerned i n seeking, i n the l i g h t 

of the experience reflected i n the present study, the 

most appropriate l e g a l formula f o r the solution of any 

concrete hydro-electric development problems. I t 

recognizes that a l l such situations d i f f e r somewhat, and 

that a single l e g a l pattern i s most u n l i k e l y to be suitable 

for a l l cases. Nonetheless, the general study here 

submitted, combining as i t does a synthesis of the practice 

of States with an analysis of the fundamental f a c t u a l 

aspects of the problem, would appear to supply enough data 

to permit a beginning at l e a s t , i n p a r t i c u l a r cases, towards 

j o i n t action by European governments, directed to a r a t i o n a l 

u t i l i z a t i o n of t h e i r power resources. 

This study i s the work of Mr, Pierre Sevette, Chief 

of the Power Section, Power à Steel Division of the Economic 

Commission for Europe, I t represents only the f i r s t of a 

series of l e g a l studies to be published i n the f o m of 

separate pamphlets. The main subjects dealt with w i l l be: 

1, Legal aspects of the transmission of e l e c t r i c power 

i n t r a n s i t through one or more countriesj 
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2. L e g i s l a t i o n governing the export of e l e c t r i c 

powerj 

3, Comparison of national l e g i s l a t i o n concerning 

hydro-eleciric development with p a r t i c u l a r 

reference to the nature of waters, the property 

i^gime, the granting of concessions^, seirvitudes 

and expropriations. 

ECONOMIC 0G№aS3ION FOR ЕиЮРЕ 

Geneva. 

March 1950. 

GUNNAR MTRDAL, • 
Executive Secretary. 
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INTRODUCTION 

1, 1 The ccmplexity of l e g i s l a t i v e problems r e l a t i n g t o e l e c t r i c power i s due 

c h i e f l y to the large number of provisions which i n every comtry govern the 

regime of watenfays, the u t i l i z a t i o n of the hydro-electric power of these-

vmterways and the transmission of power. In view of the extrejae d i v e r s i t y of 

tiiese. provisions, i t i e doclbtfxil wiiether u n i f i c a t i o n of legislatic»i could, i n 

f a c t , be contemplated. 

ïbe ê !{|ûi>itatioîi of the hydraulic power of c e r t a i n States i s undergoing 

intense deveiopient6 I t i s governed by provisions which, based on the f t i ^ l o 

чШЩЬу пеЩт &t ЬШ Üa^tallations, favour the acitivitSleiâ oí' some private 

i n d i v i d u a l s , public services or special bodies, v ^ i i l e l i m i t i n g the ownership, 

rights of othersо 

On the other hand, other countries which are less experienced i n the 

matter, or which have a more s p e c i f i c conception of ownership, s t r i c t l y l i m i t 

the scope of expropriation on grounds of public i n t e r e s t , subjecting i t s 

enforcement to ccsaplicated requirements. 

At the present juncture only a "comparative survey" of these d i f f e r e n t 

laws could be undertaken. So f a r as we are avrare, such a survey has not yet 

been made, (1) 

( l ) Mention should, however, be made of the voluminous work of G . Siegel: 
"Die Elektrizitatsgesetzgebung der Kulturlîîndor der Erde" (1930), which 
gives very.comprehensive information on the e l e c t r i c i t y laws of the 
various European countries, although t h i s i s no longer up to date. But 
t h i s work i s not a "comp'^.ríítive survey".. The author merely reproduces 
the text of laws country by country* The problem of. u n i f i c a t i o n was 
taken up by the World Power Conference ançL Dr. Jaroslav Gerny published 
under the. auspices of tha^t Conference a number of pamphlets including: 
"Efforts tendant à obtenir une co-opération internationale dans 
l a législation sur l e régime dos ©aux et dans 1*administration des ea\îx" 
(Tokyo 1929) and "Projets de norme internationale pour l e s demandes de 
ccaicession ou autorisation r e l a t i v e s au d r o i t -d'eau" (Вагсе3.опа 1929)« 



Pfge 2 , 

2f2,. Althoiigh t h i s u n i f i c a t i o n of l e g i s l a t i o n may appear d i f f i c u l t or even 

premature/ the way may seem open to the conclusion of "general international 

conventions", vrtiich would help to prepare the ground for subsequent u n i f i c a t i o n . 

; The national laws of a State are the eJфression of the equilibrium vfiuiih 

has evolved n a t u r a l l y within . i t s f r o n t i e r s , S i m i l a r l y , international law 

. sb'Guld r e f l e c t the conditions of l i f e and the actual relationships which p r e v a i l 

- betwen varioUe cóuntrdes» 

ih&^Q are strong indications-that the countries of Europe represented'«га» 

Ш^йЬ'гЫ f m e r Cëwittee of the Economic Ссшшавв1<щ t & t ISmxiptà are Sè%ing 

t o emerge from ah era of i n t e r n a t i o n a l p o l i c y based on the idea of r i v a l r y 

between nations to a new era dominated .by the idea of, conscious s o l i d a r i t y * 

^ i t e r h a t i o n a l law based on s o l i d a r i t y must thus progressively replace that 

based on r i v a l r y , since the |jr.inciples of j u r i d i c a l ' s o l i d a r i t y spring n a t u r a l l y 

from the t i e s of economic s o l i d a r i t y between nations. 

• The developnent of international inter-connections and of hydro-electric 

plants i n various coiontries, and the соттш character of e l e c t r i c planta, , • 

renders t h i s s o l i d a r i t y p a r t i c u l a r l y perceptible, 

l a t h i s connection i t might w e l l be asked whether, p a r a l l e l ' w i t h th? idea 

of a "national public u t i l i t y " , . t h a t of an "international public u t i l i t y " to 

serve аз a e;omm.ort denominator f o r a l l conventions between countrie,s r e l a t i n g 

t o e l e c t r i c power otjght not also tt> ba defined. Undoubtedly t h i s new 

conception;, with i t s t r a i n of obligations, ~̂ can only be accepted^ v/ith d i f f i c u l t y . 

But a,t l e a s t i t i s considered that i t w i l l be the more readily, adopted i n so 

•far as the international public u t i l i t y coincides .wi^h the national public 

: u t i l i t y , as .such* 

- I t would appear, however, that the ground i s not yet ready t o receive the 

fouiidations of standai'd "general conventions". At the present juncture the 

desire of Governments seems to bo t o negotiate b i l a t e r a l or m u l t i l a t e r a l 

agr^ai^nts f o r each s p e c i f i c case. 
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3. Nevertheless a number of ссяшоп princi p l e s undoubtedly emerge f r m the 

series of conventions already r a t i f i e d and - although to a lesser degree -
frcaa theory and case law. Our aim i n t h i s study i s to single them out as 

a guide f o r future negotiations and as a basis f o r any recommendations which 

teay be made. 



E/ECE/136 
Е Д С Е А ; Р / 9 8 Rev.l 

page 5 
CHAPTER I - RECAPITULATION OF CEnTAIN DEFINITIONS 

4.' In order to avoid any subsequent confusion, i t i s advisable, at "this 

stage', even before the problem has been described, to determine the termin-

ology to be employed by adopting certain basic d e f i n i t i o n s ,', 

Section I . National and International Waterways and Waterways of Common Interest 

.5,. , The " r i v e r system" of a State comprises a l l the watei*ways by which i t 

. i s watered. The s i z e , importance and nature of such waterways may vary. 

These factors serve as a basis for c l a s s i f i c a t i o n s vAiich' d i f f e r according 

to the law of each State,, 

But there i s a d i s t i n c t i o n which must be drawn when dealing with 

• in t e r n a t i o n a l law. The three main elements of certain waterways, namely 

bed, water and banks, are situated on the t e r r i t o r y of one and the same 

State. As a general rule they therefore belong j u r i d i c a l l y to that State, 

" i n f u l l sovereignty and ownership", to use the old formula. These are 

"national" waterways which are governed by national law. On the other 

hand, there are some which separate or traverse two or more States, These 

must-be governed by the rules of international r i v e r law sensu lato., What 

designation should be adopted for these waterways? 

6 , . The oldest terminology employed the word "common", a term which we 

f i n d i n the t i t l e of a work i n Latin published at Leyden'in 1835 by J . L . 

Cramer van der Berg; "Disputatio histórica j u r i s gentium cont i n e l i s 

historiam novarum legum de fluminum communium navigationi", ' 

A r t i c l e 5 of the Convention concluded on 13 May 1 7 7 9 between Austria 

and the Elector Palatine states: "The r i v e r s mentioned i n the foregoing 

A r t i c l e (Danube, Inn, Salza) s h a l l be common to the House of Austria and 

the Elector Palatine . о . . . " <. 

The form of s p e l l i n g of geographical names used i n t h i s study i s that taken 
from the texts consulted. Since i n some cases variants may e x i s t , the choice 
of any p a r t i c u l a r s p e l l i n g or t r a n s l i t e r a t i o n does not imply endorsem,ent by the 
United Nations, 

In the same way, geographical names are given on the map showing p r i n c i p a l 
r i v e r s and lakes of common interest i n Europe - Annex 15 - as they occur i n the 
French t e x t . 

No boundary changes occurring a f t e r 1935 have been shown on t h i s map. 
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.То.come nearer our own Ijiime we may; quote A r t i c l e , 4 of the Treaty of 

Karlstad between Norway and Sweden/:^^ dated 20-October lÇ05,.vdîich atáiteeí 

"Сопвпоп lakes arid waterways s h a l l be deemed to be those aerving.as bounduries 

between two States, or situated i n the t e r r i t o r i e s of both....". 

I t i s to be noted tha t . t h i s word "common" i s open to yaripus i n t e r ­

pretations. For instance, the degree of the Prov i s i o n a l Executive Council 

of the French Republic, dated 16 November 1792, provides that "the water 

course of r i v e r s s h a l l be the common and inalienable property .of a l l the 

countries watered by i t " , whereas A r t i c l e 39 of the Recess of the German 

Imperial Diet, dated 25 February 1803, defined the. Rhine as "having become, 

from thé boundary of the Batavian Republic as f a r as that of the Helvetic 

Republic, a r i v e r common to the French Republic and the German Empire", In 

the second ha l f of the 19th century, the term "conventional r i v e r s " (fleuves 

conventionnels) was current f o r a time. But i t i s no longer used nowadays, 

7, The most commonly applied d i s t i n c t i o n i s undoubtedly that made between 

"national" and "international" waterways, ; 

This t r a d i t i o n a l c l a s s i f i c a t i o n originated, i n essence, at the Congress 

OÍ Vienna ( A r t i c l e s 1 and 2 of the rules of 24 May 1815 r e l a t i n g to freedom 

.. of navigation on r i v e r s and A r t i c l e s 108 and 3J09.of.the F i n a l Act of 9 June 

1815). But the е:фгезз1оп "international waterway" i t s e l f was.not 

recognized i n an o f f i c i a l text u n t i l the time of the Peace .Treaties.af., 

1919-20. 

. The use has-been confiraed by many authors. 

Martens, Recueil Général des Traités, .Second Series, Vol,34, p.710, 
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Diena , foi' instance, begins his chapter on rivers 

with the sentence: "In the stuiy of' rivers from the stand­

point of international laví a distinction ánst Ъе Eiado be­

tween rivers vrfiich flow throw;:h the territtíry of one State 

only and thoso v/hose courses tjuch the territories of more 

than one State. The former aro called national and tĥ r̂ latter 

ЬсеЗЛ.е' , Bastide , etc. raight álsp be quoted. 

The зшае definition was adopted in the /onerican projects 

for the codification of Public International Law in 192?: 

"International rivers are those v/hich bound or traverse the 

territories of two or more ¿tates". 

iilthouíjh the distinction between national and inter­

national waterways is mainly theoretical, it has nonetheless 

served-States as a guide to practice, IMls fiindoînéntally 

simplo end easy 'to define, it nevertheless merits closer 

analysis. 

In our view, n clear distinction must be'drawn, in the 

first place, between v/aters divided longitudinally, i.e. 

those bovinding two States, and those divided laterally, i.e. 

those which flow throuf-ih one or more íjtates, i-Je shall call 

the f oraer contiguous waters airl the X-atter successive 

waters. 

Some authors have laid iĵ rüíit stress on this distinction, 

Oppenhclm classifies Xíaterways in throe categories: 

"national rivei^" (i.e. waterways flowing through the 

territory of one State throughout their course), "not 

national rivers" (i.e. waterways flovdng through the torr-

• • i l . l . I' • I . b y . 1 . 4 I. t « . l . .1 l " . I l l 

(4) Diritto Internazionale, Part I, 3rd ed, 1930, p,245. 
(5) G.- Scjelle, "Cours do Droit international puU-ic", 194Ô. 1949 
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i t orles of two or more States) and "bovindargr rivers" (i.e. 

frontier waterways)* MoyS^^^adopts the saiae classification. 

In cûntra-«distinction to contiguoitó rivers he n stabHshee 

another entegory of riveins more truly called InbeiïMitional, 

|йщвЗу those which flow successively throu^ the tôrritortes 

of several States, Fauchille^" may bo ̂ t e d t o the same 

effect. 

The Madrid Declaration of 20 April 1911^^^'adnits' this 

distinction and lays down rules to cove* both cases, 
.. » 

•iUnl'arski^^^, however, is-chary of adopting such a 

distinction which, he says, "is methodologically rmsomd" 

and "leads to overlapping". In our view, however, i t is 

valuable in practice. 

Indeed, as is shown below, thô boundary is fixed 

differently according to vôisther the waterway is contigwoxis or 

suoc^Sive, . 

Moreover the effects of hydro-olectrical developnent 

oh riparians are less serious in the case of a contiguous 

-river, so that there at least.it might be easier to evolve 

a fe;; basic principles likely to win the unanimous approval 

of the various Governments, 

9# ' Furthermore, the scope of this definition must be 

clarified. 

Of the various types of v;aterways we will f i r s t take 

••rivers". These flow directly into the à ©a. There of© 

also "tributaries" iiAiich flow into the rivers. Lastly, 

there are camils, whether of the lateral or junction type, 

' " " ; " " " • ' " • • . " " • n i l I II "• • 

(6) "Le Droit des Gen» modernes", Paris 1920, p.27Ô, 
(7) Traité de Droit international public, Vol.l, 

* ! Port II, p,Z,22, 
(e) Armuuire de l'Institut de Droit international, 

Vol,24, p,355 (эвв;шпеа:4) 
(9) Droit fiùvi&l international - iie.etueil des Cours de 

l'Âcàdèad© de Droit international, 1933>Vol,III, 
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The forrad take the place Qf waterways between a ce r t a i n 

point upetrem and another downstream, while the l a t t e r l i n k 

two different waterways, • 

ji n c e a r i v e r may be international i n tiie t e r r i t o r i a l 

sense of the word, as defined above, w h ü e i t s t r i b u t a r i e s 

are natioîîal, or vice vsrsa, the question arises váiat 

effect the international character of ttie one have on 

the character of the other; or i n other words, what bearing 

the international character of a r i v e r should have on i t s 

basin. 

One view held i s that the international character of 

the main waterway i s shared by i t s t r i b u t a r i e s . This view 

i s sanctioned i n A r t i c l e k of tho Treaty of Karlstad, be­

tween Norway and Sweden, dated 26 October 1905, to which we 

referred above: "Common lakes and waterways s h a l l be deemed 

to be those serving as bound^.ries between two states, or 

situated i n the t e r r i t o r i e s of both, or flowing into the 

said lakes and waterways, "̂ "̂ "̂ ^ 

Logical as i t may appear, t h i s view must be treated 

with caution since i t may lead to unreasonable conclusions. 

Applied to inland countries which have no outlet to the sea 

i t would make a l l waterways, even small mountain streams, 

into international waters. But i t i s to be noted that i n 

practice the French Go vernirent, f o r example, has never 

f e l t obliged to consult the Swiss Gbvemment on questions 

concerning the harnessing of the Rhone or the Doubs down­

stream from the f r o n t i e r , and even less so i n the cas'^ of 

the harnessing of the t r i b u t a r i e s joining the Rhone down­

stream from the f r o n t i e r (Isère, Durance, Ai n ) , Tho 

(10.) Martens, Recueil Génáral des Trait.és, Second Series, 
Vol, 34, p.710. 
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Swiss Government, for i t s part, has never consulted the . 

French Grovernment with regard to the harnessing of the 

Rhone or i t s t r i b u t a r i e s either upstream fro© the Lake of 

Geneva or downstream from the l a t t e r i n Swi«e t r t r r t t o r y . 

That i s t r u e , at iny rate, where the s i t e ol" t!h« iprojôuted 

schsme was not on a f r o n t i e r section and where i t did not 

e n t a i l diversion of the waterway concerned i n the neigh­

bouring t e r r i t o r y , 

The other view, namely that international agreement i s 

required only i n the case of the diversion of waters, i s 

also too r e s t r i c t i v e . But i t appears to be the one adopted 

i n the Treaty of • .sashington between Great B r i t a i n and the 

United States, dated 11 January 1909, concerning the 

harnessing of the boundary waters between the United States 

and Canada,̂ '''̂ ^ It states that: 

"For the purposes of t h i s Treaty boundary waters are 

defined as the "waters from main shore to*main shore of the 

"lakes and r i v e r s and connecting Waterways,.., along vàich 

"the international boundary between the United States and 

"the DcsrJLnion of Canada passes, including a l l bays, arms 

"and i n l e t s thereof, but not including t r i b u t a r y waters 

"which i n t h e i r natural channels would flow into such lakes, 

"rivers and waterways, or waters flowing from such lakes, 

"rivers and waterways, or the waters of rive r s flowing across 

• "the boundary." 

Midway between these views we must place the Agree­

ment between Austria and Yugoslavia signed on 22 October 

1923; which refers to a " f r o n t i e r zone". Similar reason­

ing led to the drafting of A r t i c l e 15 of the Italo-Austrian 

(11) Martens, Recueil Général des Traités, Third Séries, 
Vol. 4, p. 200. 
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Agreement dated 28 A p r i l 1923, which states that only such 

sections of successive waters s h a l l be deemed to be boundary 

waters as are so designated by comon agreement, 

\i?e s h a l l adopt the d e f i n i t i o n which esmerges from these 

two cases, 

îîie basis of the d i s t i n c t i o n which we have so f a r 

drawn was t e r r i t o r i a l or g eot^raphioal,' but whether a water­

way i s national or international i n chars^cter may also de­

pend on i t s economic importance, i . o , , on i t s usefulness 

to the international ..cQinmunity or i t s i n t e r n a t i o n a l value. 

Hence acme authors r e f e r to "watenmys of internation<il con­

cern",- Such a concept goes beyond the geographical one. 

Some waterways which traverse several '^tates may be of 

no importance i n international law i f they have no value i n 

international relations ?md trade. Other waterways which 

are national i n the geographical sense might, on the 

contrary be c l a s s i f i e d - a s international waterways i f t h e i r 
(12) 

use i s of public international concern,^ 

Furthemore the adoption of t h i s new C3iiteriûn_would, 

make i t possible to incorpM'at^Miributarias which are geog­

raphically national i n thé system of international water­

ways and to proceed from the concept of r i v e r t o that of 

basin. 

This d i s t i n c t i o n c h i e f l y a r i s e s from the Barcelona 

Statute of 1921, I t shoxild be pointed out straightaway 

that the l a t t e r , a p r i o r i , recognises a r i v e r as being of 

international concern only where i t separates or traverses 

two or more States, In other casgs, tho State concerned 

i s the sole judge of the economic importance of the r i v e r 

and of whether i t s h a l l or s h a l l not,be subject to the regime 

applied to v^aterways of international concern^ 

(12) In t h i s connection see the records of the General Con­
ference of Barcolonai on Freedaa of Communications and 
Transit, 192U 
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yÜLthough шоге f l e x i b l e than the one previously men­

tioned, t h i s system remains ntaiQtheless very vague. I t i s 

based on the concept of international concern, the defin** 

I t i o n of which i s l e f t to the judgment of thQ States- con­

cerned. I t nevortheless merits attention. Although i t 

arose o r i g i n a l l y In connection with navigation, i t aûf fÙMù 

be a ^ l i w i , as we s h a l l see l a t e r , to hydro-el«otrio 

developaeaxb, 

Otliar d e f i n i t i o n s based on econc^ie aa^prtanoe bam 

been put forward by certain j u r i s t s , caacsig ikm Мг;. 

Charguéraud, who supplements the t r a d i t i o n a l d i f f e r e n t i a ­

t i o n into national and international r i v e r s by subdividling 

the l a t t e r i n t o : 

(a) r i v e r s of general concern, i . e . , of concern 

to riparians and non-riparians and 

(b) r i v e r s of common concern, i . e , , of concern 

mainly t o r i p a r i a n s , 

Mr, Alexandro Alvarez d i f f e r e n t i a t e s (a), among 

national r i v e r s , those of great ccmmeroial importance and 

thoaei having no such importance, and ( b ) , among i n t e r ­

national r i v e r s , those of universal concern, those of conc­

ern s o l e l y to r i p a r i a n States and those which traverse the 

t e r r i t o r y of only two States and are, only p a r t l y explored. 

Such d i s t i n c t i o n s , although very sound, may be 

d i f f i c u l t to apply i n pr a c t i c e , • 

Certain writers have endeavoured to l i n k the idea 

of freedom of navigation with the geographical character 

of an inte r n a t i o n a l r i v e r . 

,Garatheodory gives the following d e f i n i t i o n : ".my 

navigable r i v e r before flowing into the "sea, travv^., 

©rees or eeparates two or more States arMijwbifih has, by 
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general agreement, been made.subject to certain,regulations 

as set f o r t h i n the Act of Vienna, i s to be deemed an 
(13) 

international r i v e r , " • 

This i n s e r t i o n of a reference to the n a v i g a b i l i t y of a 

r i v e r has the effect of associating two disparate c r i t e r i a 

and tends to r e s t r i c t the nimiher of international r i v e r s * 

Nevertheless, Rivier^"''^^ and even Oppenheim^"^^^ take the 

same yiewi "ÜSiese r i v e r s are named international r i v e r s , 

because freedœi of navigation i n time of peace on a l l such 

r i v e r s i n Europe and on many of them outside Europe for 

merchantment of a l l nations i s recognised by international 

law," But i t i s c l e a r that freedom of navigation i s 

d i f f i c u l t to define and i s subject to many gradations and 

l i m i t a t i o n s ; however, as Winiarski observes: "a r i v e r 

i s i nternational .or not international - the idea admits 

of no gradations," 

The question nevertheless arises whether the number 

of international waterways cannot be l i m i t e d without apply­

ing the above-mentioned c r i t e r i o n or whether that express­

ion must be taken to include a l l waterways, even the 

smallest streams, which traverse or separate two or more 

States, • 

I t may, indeed, seem pretentious to apply such term­

inology i n the case of some mountain torrent l i k e , f o r 

example, the Rissbach, 

I t would appear, moreover, that the term " i n t e r -

(13) "Das Stromgebietsrecht und die Internationale 
Stromschiffahrt", i n "Handbuch des Vl51kerrechts", 
by F r . v>. Holzendorff, 188?, p ,302, 

(14) .Principe du d r o i t des gens, P a r i s , I896, 
(15) International Law, London 1905, V o l , l , p,372. 
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national waterway" i s applied only to certain large water­

ways Tirtiich, l i k e the Rhine and the Danube, have an i n t e r ­

national status. To preclude any confusioa i n t h i s f i e l d , 

therefore, a new d e f i n i t i o n must "be provided. 

13. Since we must reach a conclusion, our finding i s as 

follows: 

A waterway which serves as a frontier between 

' two countries (contiguous waterway) o r which 

fit'^i^ the f r o n t i e r between Ьщоттт^щ Countries 

(successive waterway) may be designated by agree­

ment between the interested countries as a water­

way of common i n t e r e s t . 

This character does not apply ioso facto to the 

whole of the waterway i n question, or to the iriiole of i t s 

X basin. I t ' i s confined to a "zone" likewise specified by 

common agreement between the interested countries. 

We s h a l l r e f e r l a t e r to the characteristics of t h i s 

Section I I - The Frontier 

14. I t i s now necessary to define i n each of these two 

cases vdiere the f r o n t i e r l i e s . 

In the second case (successive waterways), the 

solution i s simple. The waterway i s divided into a certain 

number of sections, the t e r r i t o r i a l boundaries of which 

are defined by straight l i n e s connecting the points of the 

land f r o n t i e r s situated on the.two banks. 

• ^ 

(16) These prin c i p l e s may also be applied t o tíie branches, 
i » 0 , the portion of the r i v e r which flows into the 
sea usually forming several aras. I t has not so f a r 
Ъеоп poseible. to use these branches f o r hydro-electric 

• purposes,, though the question night a r i s e with the 
harnessing of the t i d e s . 
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The same i s not true i n the f i r s t case (contiguous 

waterways), IvTien a r i v e r sep tes two States the d i f f ­

i c u l t y l i e s i n deteim"' -ling wh i parts o^ the w§ters 

.belong to each State» 

One very old theory poing back to the Middle Ages 

places the f r o n t i e r of eaun country on i t s own bank (Rhenus 

ex una r i p a G a l l i a e ex -Itera Germaniae l i n e s ) * The 

portion of the r i v e r separating two States i s then regarded 

as a neutral space belonging to neitherc Certain authors 

give t h i s as the reason why Ksetiiags between princes and 

the negotiation df t r e a t i e s used to take place on an i s l a n d 

i n the r i v e r or i n the -¡iddle of a bridge» For example. 

A r t i c l e XSK of the Treaty of Gleves, concluded between 
(17) 

Prussia- and the Netherlands oh 7 October 18.16 , states: 

"In the absence of stipulations- to the contrary, boundary 

streams, ditches, canals, etc.,. are.to be considôred as . 

c<OT!ion to both parties о " To our knowlodge, a s i m i l a r 

theory i s s t i l l applied at the present day to the Moselle 

i n the sector where i t forms the f r o n t i e r between Luxem-

•bourg and Germany* The f r o n t i e r s are on the banks and the 

waters are undivided or OvVned j o i n t l y by the two countries, 

-But thers are now three main c o n f l i c t i n g theories 

lirfiich we s h a l l b r i e f l y examine, 

(1) Median Line 

Each State enjoys, the oiimership of the waters as f a r 

as the geometric'centre of the waterway taken at i t s normal 

l e v e l . This i s the oldest theory, based on Roman law 

TOd.or which i t was applied to the Rhine о 

(17) Martens, Nouveau Pe.--i'.f^il Tr^ifcos^. Volo ?• ̂  р.45^ 



(2) У Thalwe/̂  

-She Thalweg i s the t h e o r e t i c a l l i n e drawn i n the part 

o,£ the r i v e r bed where the waters .re deepest an4 most 

rapid* ( I t i s the l i n e of minimum l e v e l of the, r i v e r bed). 

Зд, the case of navigable r i v e r s ^ i t i s the l i n e followed by-

vessels proceeding downstream. States therefore enjoy the 

ownership of a voltane of water determined by perpendiculars 

raised from t h i s Пае, 

Although t h i s term "Thalweg" i s the o i ^ most ooraonly 

used, the expression "deep water channel" i s also met with, 

p a r t i c u l a r l y i n the V e r s a i l l e s Peace Treaty of 28 Jvine 

1919 between Geniiany and the s i l l i e d and .associated Powers, 

vrfiere the use of a term of Germanic o r i g i n was avoided, ' 

In 191$ a P a r i s advocate, M, Claro, proposed that' 

"Thalweg" should be replaced by the word "taphrode",, 

borrowed from the Greek C ^ 4 Í ^ ^ Q g J river-bed, but t h i s 

expression has not gained ciirrency, 

(3) л t h i r d theory consists i n d i f f e r e n t i a t i n g navigable 

•from nonniavigable r i v e r s , In the case of the f o m e r , the 

f r o n t i e r i s determined by the Thalweg, and i n the case of 

the l a t t e r by the median l i n e . This d i s t i n c t i o n seems to 

be the most popular at the present time. 

I t should be noted that a l l these theories 

e n t a i l drawbacks. . ^he l e v e l of a waterway varies acc­

ording to the seasons and i f they are unequally embanked 

the two banks w i l l be watereâ i r r e g u l a r l y , mainly acc­

ording to t h e i r contour. Hence the position of the median 

l i n e varies, according to the width, of the waters. 

In the case of oountain streams, the Thalweg i s also 

deflected by any considerable flooding.-. In.addition,- i t 

i s also very d i f f i c u l t to détermine i n the. backing-up zone 

behind barrages on boundary waterways. 
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Furthcsraoro, nany spocir.l casos ¡x\y a r i s o . Л 

watorway nay havo sovoral r.ras, islands my be foraed 

i n i t and i t иау change i t s bod. 

'(4) A further point to bo noted i s that coxmtrios 

may f i x the f r o n t i e r by agreenont vdthout recourse 

ift Ш^во theoriûSi • 

flirthormoro, each State's rights of dwriership and 

soveroignty over the part of a watorvray belonging to 

i t have often bean modified with no corrosponding 

changt3 i n the f r o n t i e r » 

We do not Tatí-sh to go into d e t a i l s i n the body of 

t h i s docüriünt, buf i n ordor to c l a r i f y t h i s question 

which oven t o - d a y ^ s t i l l ,^ves r i s e to considerable 

controversy we have l i s t e d i n Annexes 1 and 2 a l l 

relevant docuiaentary .material conceiTiing the theory 

• and practice of States. 

However, we must adopt certain d e f i n i t i o n s i n 

i n t h i s f i e l d a l s o . We s h a l l therefore conclude 

that: 

In the case of a contiguous watertvay the f r o n t i e r , 

i n the absence of any a/̂ r̂ee}'лent to the contrary 

bûtween the r i p a r i a n States, i s determined by the 

Thalweg: i f the waterway i s navigable and by the 

modian l i n e i f the watc-.nj'ay i s not navigable, 

Section I I I Lakes 

16, . To tho few simple d e f i n i t i o n s given above con­

cerning the r i v e r system w i l l now be added s i j a i l a r 

d e f i n i t i o n s regarding lakes, 

lakas, l i k e waterways, may be n a t i o n a l , i n t e r ­

national or of coiranon i n t e r e s t , but the d i s t i n c t i o n 



'Varies accordüjag i;o^*i(diather thoy have or have not an 

outlet to the sea* 

An inland lako which has no outlet to tho sea 

through a r i v o r w i l l be national i f i t i s bounded 

e n t i r e l y by tho t e r r i t o r y of a single Str.te. (Lake Lucerne, 

Lake Neuchâtel i n Switzerland, Lake Balaton i n Hungary 

etc.)* Otherwise i t w i l l be i n t e r n a t i o n a l . 

In the fomar caso the \Л1о1е lake i s the ex­

c l u s i f property of the State i n vaïsse t e r r i t o r y i t i e 

situated. 

On the other hand, where tho lake i s bbtmded bj. 

several States, the s i t u a t i o n i s more complex. 

According to some au t h o r i t i e s , particulai-Iy Orban i n 

his study oh International River Law, the lake i s then 

the j o i n t property of the adjacent powers. But the 

moro general view i s that diffvjrent sections of i t be­

long to the r i p a r i a n Stii t o s , i n ííhich case tho f r o n t i e r 

i s s e t t l e d by coiwention or t r e a t y . 

So f a r as lakes having an outlet to the sea are 

concerned tho questions of ownership and delimitation 

of f r o n t i e r s are s i i ^ d l a r l y governed by the p r i n c i p l e s 

sot f o r t h a.bove, We may take as examples Lake Con­

stance which separates A u s t r i a , Germany and Switzerland 

and has an outlet to the soa through the Rhinej the 

Lake of Geneva, with Franco and Switzerland as the 

r i p a r i a n States, which has an outlet to the sea through 

the RhoneJ i n tho United States, Lakes Michigan, Ontario, 

~Baron and Superior, between Canada and tho United States, 

which have an outlet to the sea through the 3t,Lawrence, 
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But watejways of сожюп intorest soiaotajucs flow 

into thuso líikos and t h i s i s also a caso where a zone 

may bo dofinod by agreoment, although m d o r i n i t o 
/-lrt.\ 

rulos can bo l a i d down a n r j o r i on the subject. 

(18) Ledorle, "Das Hecht der internationalen 
Gowasser", 1920; Rekich, "Die V^lker-und 
wStaatsrechtlichen Verhaltnisse dos Bodensees", 
1S84J. Hoenniger, "Der Bodensee i n VfJlkerrecht", 
1906. 
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CHAPTER I I - PRESENT STATE QF ^ÎE PROBbM 

17, Nôw that these few points of terminology have been 

"• • ' ' C l a r i f i e d , the next thing i s to define c l e a r l y the problem 

' 'tinder review. 

In the case of a given waterway of common'interest, 

to what extent and under what conditions, i n the absence 

. of any in t e r n a t i o n a l coimnon law on the subject or i n the 

аЬзшсе of an agreement, may a State traversed or 

bounded by the waterway harness, i t f o r toe production of 

e l e c t r i c power? 

(The following remarks w i l l also apply to lakes, 

unless otherwise stated)^ 

We s h a l l begin by noting the great variety of uses 

to which a'waterway may be put, pointing out the 

sp e c i f i c character of the production of hydro-electric 

power. We s h a l l then study the r e l a t i v e importance 

of the l a t t e r , and s h a l l f i n a l l y examine the question 

of whether i t i s desirable t o draw up a standard form 

of general convention or whether i t w i l l be s u f f i c i e n t 

to educe certain p r a c t i c a l rules, f o r the guidance of 

•States, 

Section I - The.Various Uses of Waterways 

16, A waterway can be put to a very great number- of 

different uses, the main ones being b r i e f l y described* 

below. These uses, which do not lend themselves to 

r i g i d c l a s s i f i c d l i c n , ccsctimes e n t a i l a l t e r i n g the 

physical characteristics of the r i v e r and, i n any -

case, can raise delicate l e g a l problems when a water­

way of Common in t e r e s t i s involved, . These rules of 

law combine to make what i s conmonly known as 

international r i v e r I'.aw, ,.ibioh is.m©»*'^l7 á bianch of 



internatiortal law. This term, however,- i s generally 

taken in its strict sense and applies chiefly to 

navigation. We shall use i t in i t s broadest e<Nmotatlen, 

taking i t to include a l l the uses to whioh waterway в are 

p«t« 

1̂ 4 Waterways are conmionly described as "aoving hieh'-

ways". Navigation i s , in fact, the use with vhieb 

everyone i s most familiar and ample docmentatioh 

•' .. esdsts on the subject. Permanent ccwraisaiaas have 

been set up to regulate i t . The best known are the 

Central Rhine Gonmiission, the International Ccraraission 

of the Elbe, the European and.International Comiissions 

of the Danube, A large number of international 

conventions have also been concluded defining the rights 

of countries concerning the Rhine, the Scheldt, the 

Elbe, the Vistxila, the Н1шеп, the Oder, the Neckar, 

the Main, the MoseДe, the Meuse, the liíeser, the Danube, 

the l^ester, ttie Pruth, the Po, the Douro, the Tagus, 

• the Bidassoa, the Mississipjii, the St. Lawrence, the 

Amazon, the Rib Grande, the Colorado, the Gila, the 

Rib de l a Plata, the tíc^igo, the Niger and the Zambeei, 

to mention only the most important rivers. 

Although less wôll*known, the problans raised.hy 

fishing rights and timber floating are also important 

and have led to the conclusion of a large пшаЬвг of 

Special <»nventions, 

20. An international waterway can also be exploited 

for agricultural.purposes (irrigation). In the Itoited 

States of America, i n paiüicular, there exists-a large 

•number of Interstate Protocols governing this aspect 

of the question. .Whereas, however, in the case of 

navigation and fishing, there i s an "inoxhaustible» use 
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of the water, i r r i g a t i o n involves an "e;!diaustible" use which 

i s l i k e l y to reduce the quantity of flow. Furthermore, i t 

e n t a i l s iáje construction of dams and i n t h i s way raises 

problems akin to those attending the i n s t a l l a t i o n of a 

hydro-^leotric power-station, 

A l t h o u ^ d i f f e r e n t i n diaraoter i n d u s t r i a l uses are 

usually classed by authors i n the same category as the 

above, . Certain plants use the water of. r i v e r s (thermal 

po^er-stations, i n p a r t i c u l a r , f o r feeding t h ^ r cooling 

a^»aratus) and, more often than not, discharge i t ^ i n a 

polluted state (as happens with the c h ^ j i c a l i n d u s t r i e s ) . 

In t h i s case, i t i s the q u a l i t y of the water that i s 

impaired. 

F i n a l l y , waterways are used to supply drinking water 

for built-Hipareas, and i n countless international 

conventions reference i s made to t h i s use, 

A waterway, properly harnessed, likewise constitutes, 

a Souroo of e l e o t i l c pcarerj vdience tiie e x p r e s s i f 

••náiite coal" vihich has passed into popular usage. 

Arrangements f o r harr iSsing the hydraulic power of 

a waterway at m y point may influence stream conditions: 

- upstreaiu, to the upper l i m i t at vhich backing-up 

caused by the dam i s perceptible, and even beyond 

that point i f the daл8îíing sets up s i l t deposits 

outside the conservition area; 

r downstream, to the point where the waterway 

regains i t s normal c h a r a c t e r i s t i c s . This point 

i s determined either by the. construction of a 

"balancing resorvoir" or by the i n f l u x oi water 

frcan t i i b u t a r i e s ; • 



- on the banks, i f the level of the.phreati«rlay4r^ 

is affected by the haraeseing, being either raised 

throughout the length of the conservation area or 

lowered along the dried-up section of-the waterway* 

There i s oonsequmtly a "zone of infludnsè" both doi«n~ 

ê%v9m «a4 upstream^ within lidiieh ̂ « t>fle«ntisâ та 
atllîeabl« character of the waterway i s altered. 

22» ШЛ№.ш i t is advisable in this ooisîsotiàn to, draw up a 

precise texiatnology-, we shall take as our source Article X 

of cm. bft the aost recent treaties, that «Lgaed between 

the Itoited States of America and'ííexico at Washington on 

3 February lOUkf relating to the utilization of the waters 

of the Colorado and Tijuana rivers and of the Rio Grande 

from Fort Quitman to the Gulf of Mexico. ̂ "̂̂ ^ 

"•To divert* means the deliberate act of taking water 

4 r < M any channel 33$ огфг to eohvey It 

«elsei^ere for storage, or to utilize i t for domestic, 

"agricultural, stock-raising or industrial purposes whether 

•'this be done by means of dams across the channel, 

• "partition weirs, lateral intakes, pumps or any other 

"methods. 

"•Point of diversion" meaxis the place where the act 

"of diverting the water ia effected.\ 

Conservation capacity of storage reservoirs' means 
Hhat part of their total capacity devoted to holding 

"and conservihg the water for disposal thereof as and 

"when required, that i s , capacity additional to that 

"provided for s i l t retention and flood control, 

(19) Name given by Daubrée to the Isqpregnatfed surface 
layer resulting from the total and permanent 
impregnation of the' soil ty water at varying depths 
below the surface (from the Greek phrear i .a well) 

(20) United Nations Treaty Series, Volume 3, X%f - page 313« 
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"'Flood discharges and s p i l l s ' means the voluntary or 

'involuntary discharge of water'for flood control as 

'Uistinguished from releases for other purposes, 

"'Return flow' means that portion of diverted water 

"that eventually finds it.s way back to the source from, vrtiich 

'It was diverted. 

"'Release' means the deliberate discharge of stored 

'Water f o r conveyance elsewhere or for «líirect x i t l . l i z a t i o n , 

"'Coneumptive use' means the use of water by 

»%vapoji4t%ion, plant transpiration or other mamer whereby 

'the water i s consumed end does not return to i t s source 

"of supply. In general i t i s measured by the amount of 

'Water diverted less the part thereof váiich returns to 

"the stream, 

"'Lowest major international dam or reservoir' 

'hieans the major int e r n a t i o n a l dam or reservoir 

"situated farthest downstream. 

"'Highest major in t e r n a t i o n a l dam or reservoir' 

'taeans the major int e r n a t i o n a l dam or reservoir situated 

'iCarthest upstream," 

Section I I - Interdependence and Relative Importance of the Different 
Uses to which a Waterway may be put 

23. Hydro-economy i n the present sensé of the term 

dates only from the end of the l a s t century and i s the 

product of a rapid development i n technique. Formerly, 

the only known methods of u t i l i s i n g thfe waters were 

navigation, f i s h i n g , timber f l o a t i n g , water-driven 

forges and water-mills and these, by reason of the 

áimple equipment they required, the low.density of 

population and the somevrfiat rudimentary character of 

the economic i^stem, r a r e l y got i n each other's way. 



E/ECl/EP/98 Rev.l 
page 26 

The s i t u a t i o n nowadays i s t o t a l l y different and the manifold 

uses t o which water has been put has made i t an i n t e g r a l 

part of modem l i f e . 

Each harnessing of a waterway upsets i t s natural 

equilibrium and brings about a whole daain of important and 

int e r - r e l a t e d repercussions. As Mr. Hartig has aptly 

pointed out, each interference i n the régime of a waterway 

has an effe c t l i k e that of a stone oast i n t o the water 

spreading i n a series of ever-widening c i r c l e s . 

When, for e x a m p l e , i n the ccwrse of equipping a hydro 

power-station, a waterway has to be diverted, navigation 

and timber, f l o a t i n g may be suspended, >èiile certain hydro 

i n s t a l l a t i o n s , belonging to riparians may be put out of 

ac t i o n , „. The fact that the water l e v e l i s . a l t e r e d may 

possibly adversely affect i r r i g a t i o n and the transportation 

of dredged gravel, ruin f i s h i n g and deprive towns and 

visages of t h e i r drinking water supply and t h e i r a t t r a c t i o n 

f o r t o u r i s t s etc, • . •' ' ' 

There exists then, between the manifold uses to vAiich 

a waterway may be put, a state of -interdependence, a very 

close s o l i d a r i t y , . ' ' , 

The question arises vdiether these various uses can 

be c l a s s i f i e d according to t h e i r "ècon^ic importance and­

an order of p r i o r i t y established. This would mean tíiat, 

i n the event of c o n f l i c t , a'iess important use would 

have to give way to a more V9.1uable one, or at least 

agree to tolerate any prejudice vAvioh might be caused to 

i t s i n t e r e s t s . 

When a c o n f l i c t arises i n , i n t e r n a t i o n a l law, as of 

course in other branches of law, between opposing -

interests (even t h o u ^ these are legitimate.when taken 
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s i n g l y ) , i t i s necessary to assess these i n t e r e s t s , 

c l a s s i f y i n g thejn i n order of importance and deciding which 

of them should соте f i r s t . This can be done either by 

taking tiiiie as the essential fo.ctor or by lay i n g dowi 

certain general p r i n c i p l e s based c h i e f l y on moral rights* 

The law relating; to navigation on international water­

ways i s much older than that governing t h e i r other uses. 

In Puome, r i v e r s were regarded as public property "res 

publicae jure gentium." and the State had simply tlie right 

of supervision and t.axatlon over theœ. The p r i n c i p l e of 

the freedaa of navigation i s also &îfitmà by the maxim 

"ripariumusus publicus est jxiris gentiuia s i c u t fluminis 

itaque c u i v i l i b e t liberum est per ipsua f lutMn navigare" 

(Theodosian Cods^ l i b , 1/+, t i t l , 2 7 . para . 2 ) . But t h i s 

concept was abandoned i n the Middle Ages notwithstanding 

a few l o c a l attempts to apply i t , as i n 1177 f o r the Po 

and i n 1255 for the Rhine. 

In 1Ó16, however, a Convention signed at Vienna 

between Austria and Turkey recognized the right of free 

navigation on the Danube and t h i s was soon followed by 

othsr special conventions of the same kind. Wot u n t i l 

the end of the 18th century, however, was a general 

provision formulated. On 16 November 1792, a decree 

of Ше Provisional Executive Council of the French 

Repaablic provided that: "The v;atercourse of riv e r s s h a l l 

"be the ссжшаоп ana inalienable property of a l l the 

"countries watered by i t and no nation тз.у without 

" i n j u s t i c e claim the right to have the sole use of tte 

"channel of a r i v e r 8лd to prevent neighbouring peoples 

"from enjoying the same advantages с " • • 

We s h a l l not attempt to trace the f u l l h i s t ory of 

the 'right of navigation, since tl-iat woald go beyond tl:ie 
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scope of our study. Menticaii w»st be made however of Vae 

Convention of 1804 on Bhin© diiee véiich for til© first time 

set up jan int^fnational administration* ïhe Treaty of 
Bafi« ЭйШу 1814 contains an Artiei# 5, ^ тИШа of * 
jmp$:$U, by Talleyrand, which la^> йШх Ш 
of 'Wi© ooif^iftte freedtm of navigation caá the Bhin© <'in attoh 
«ann©T th«t i t may b© forbidden to none*" The jiPtociple 

i s t m t t i ^ M U in Articles 108 to 117 o£ the f i n a l Aei of 
the Ucaugreae of Vienna in 1815, was applied to the iRhin© 
from 1815 «awarde and to the Danube af1s,©r Шв Congress of 
Parle i n 1056» It was also the guiding principle of the 

African Gonferarice of 1885. 

This brief retrospect serves to explain, at least on 
the time basis, on© of the principles underlying the 
oaumonly held doctyine that navigation rights have priority 

over those of other uses, 

(21) 
For instance, Fauchille^ does not hesitate to state 

thati '"There i s one point Mdiich i s beyond disputet a 

"riparian must never do ani^hing vrtiich directly or 
"indirectly may render impossible the free passage on the 
"river of the vessels of any riparian or non-riparian 
"State, In our view, freedom of navigiation on inter-
"national rivers constitutes a right for all peoples". 

This theory has been accepted i n a certain number of 
treaties* We need only mention the view,taken by the 
Belgian Government with regard to the diversion of the 

waters of thé MeuseJ "The interests of navigation must 
"»,•, have priority over a l l other interests,, subject. 

Ho such measures as may be required for the safety of 
"neighbouring territories and the repair of t h e damage 

"directlor caused", 

(21) Fauchille, "Traité de Broít inUrnational public". 
Vol,!,, P t â l , p.452. . ' 
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The F i n a l Act of the Congress of Vienna stipulated 

tlfâtî "Each State bordering on the Rivers i s to be at the 

|'вэфепае of ..... maintaining the necessary "works t h r o u ^ 

"the same extent i n the channels of the. r i v e r i n order 

"that no obstacle may be e:зфerienced to the navigation," 

The decisions of the Supreme Court of the United 

States have also tended to updiold i t , as f o r instance i n 

the case of Iowa v, I l l i n o i s , when i t ruled that i n the 

case of a navigable waterway the i n t e r e s t s of navigation 

were the p r i n c i p a l i n t e r e s t s . S i m i l a r l y A r t i c l e 5 of 

the declaration approved by the Seventh International 

Conference of American States at Montivedeo i n 1933 

stipulates that "In no case either vrtiere successive or 

'Vihere contiguous r i v e r s are concerned s h a l l the works of 

" i n d u s t r i a l or a g r i c u l t u r a l , exploitation.performed 

"cause i n j u r y to the free navigation thereof"while 

A r t i c l e 6 adds that such works diould on the ccait'rary . 

t r y to improve navigation i n so f a r as possible. 

What are we to think of the "time" basis? Should 

we accept Fauchille's view that there e x i s t s semper 

ubique et ab omnibus a universal right of navigation 

on a l l navigable r i v e r s ? 

In many cases, of course, t h i s ancient'right 

attaching to navigation i s of a f i n a l and p r i o r i t y 

nature. At the present time i t would appear impossible 

to interrupt navigation on r i v e r s such as the Rhine and 

the Danube vfeose statute has been defined'in a large 

number of t r e a t i e s , even f o r the purpose of hydro­

e l e c t r i c developnent, no matter how important or 

advantageous t h i s may be. 

Such p r i o r i t y may also involve the carrying out 

of c e r t a i n works such as locks, the construction of 



«ilioh yáXL b© obUgatoiy, . Sut should this supremacy 

of navigation bs g^eral? In other wrdsy shoul 

the law oàioeitïing th$ use .of international Toraiterweye 

.be erystalliaed at a certain-point ojf theiy evolution? 

We do not think so m d endorse, the view expressed in 
the Report of the Coianission of Enquiry to the 
Bareeloxi» Cîonferenoei «There i s yet another 

oonsequenoe of tecluiioal апД economic evolution sinte 

the Coogifieee of Vienna, A huiidred years $ф 

wateĵ Mdys i«ere principally used for puirposes of 
navigati.oii} today thià i s no longer iprvariably the 

ease* Watejçways nowadays frequently serve other 

puïpoeee* Some of them have become, or are capable 
of beeoming, a valuable source of electric powers •.. 

from this point of view the absolute prioriV,- oí 
navigation i s no longer invariably admissible, and 
cases щау arise where the carryipg out of works is 

perfectly ,1аб1̂1д»Д̂Яч̂аДД̂Ьоц̂^ <a 

to impede rmvigatlon." 

The actual text of the Statute adopted^^^S, 

however, less oategoricaJL, Article 10, paragraph 1, 
states thatî "Each riparian State i s bound to refrain 

"from a l l measures likely to prejudice tho 
navigability of the waterway but this ia 

modified by paragraj^i 6 vAiich provides that: »A 

"riparia* State may .., » closes a waterway \^iolly or 

Hln part to navigation, with the eonsent of a l l Ше 

*Hparian States* As an exceptional case one of the 
•Hpaxian States of a navigable waterway of inter­
national «<»oem hot referred to in Article a may 

iiZ) League of Nations Treaty Series/ Vol.?* 19аЗ^> 

page Ю» 
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"close the waterway to navigation, i f the navigation on 

" i t i s . o f Very small importance, and i f the State i n 

"ijiestion can j u s t i f y i t s action on the ground of an 

"всопшас interest c l e a r l y greater than that of 

"navigation»," 

Such a c r y s t a l l i z a t i o n of the l e g a l system would 

Ы m i t merely unprogressive but also out #£ touch i n 

шау ease with present-day, i-equiremente* JXi studying 

the tr@#-iea i n t h e i r , chronological order we shaH f i n d 

tüat- more and more importance i s being attached to 

other uses and to the development of power f o r the 

• production of e l e c t r i c m e r g y i n p a r t i c u l a r , 

27t Some basis other than time must therefor© be taken 

•for the asse&îjment of the r e l a t i v e importance of the 

various interests^ 

^ -

In private law human l i f e takes precedence over 

property; the interests of the community over those 

of the indiviuu.,!, i n international law the interests 

of the v i c t o r i o u s State over those of neutral countries. 

In the case of the uses of a watt^n^ay of common 

i n t e r e s t , however, the task i s admittedly more delicate, 

and i s tending to become more and more so. These 

' iTiterests are i n fact extremely numerous and also 

highly complicated, and the r e l a t i v e importance of the 

various uses.of a waterway changes with time. 

I t i s d i f f i c u l t at the present stage of evolution 

of the relevant law to arrive at any d e f i n i t e c r i t e r i a . 

Orders of. p r i o r i t y vary with di f f e r e n t t r e a t i e s . 
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The Washington Treaty of 11 January 1909^ 

between Great B r i t a i n and the. United States, r e l a t i n g 

t o the harnessing of the boundary waterways between the 

United States and Canada establishes an order of 

precedence as follows ( A r t i c l e Ô ) , 

. "The High Contracting Parties S h a l l have, each on 

i t s 0Ш side of the boundary, equal and siïailar r i # i t s 

"in the use Jo£ the waters hereinbefore defined as 

boimd&xy waters. 

"The following order of precedence s h a l l be 

observed among the various uses enumerated hereinafter 

f o r these waters, and no us© s h a l l be penaitted which 

tends materially to ¡conflict with ;or r e s t r a i n any • 

other use vAiich i s given preference, over i t i n t h i s ' 

order of .precedence; 

"(1) Use f o r domestic and sanitary purposesj 

"(2) Uses f o r navigation, including the service 

of canals for the purposes of navigation; 

"(3) Uses f o r power and f o r i r r i g a t i o n purposes. 

"The foregoing provisions s h a l l not apply to. or 

disturb any existing uses of boundairy waters .on either 

side of- the boundary. " 

A r t i c l e 4 of the Madrid Declaration of 1911 

gives p r i o r i t y to na-idgation, . The right of 

navigation by virtu© of a titl© recognised i n i n t . e i ^ 

national law may not be vi o l a t e d i n any way whatever 

by the use made of the waters. I t i s true that i n 

t h i s case an int e r n a t i o n a l agreement i s presumed to 

be already i n existence. 

(23) Marthas, Recueil Général des Traités, 
3rd Series, Vol» 4 , page 20Ô. 



Е / Е С Е Д З 6 

Ë/ECE/EP/9$.Rêv,l-
page 33 

The above text should be oonpared with A r t i c l e 8 of the 

Geneva Convention of 1923 vííich safeguards the Regime of 

Navigable Waterways of International Concern by the folloviing 

aroservation: 

" A l l r ights and obligations vàîich иду .be derived 

"from agreements concluded i n conforiïîity v i t h the ja'osent 

"Convention s h a l l be construed subject to a l l r ights ала 

"obMg&tiens res u l t i n g from the g«ner)^ Convention and the 

"special instruments \diich have been ог.шу be concluded 

"g^fliPnin^ such navigable waterways,". 

The Paris Convention of 23 July 1921^^^^ i n s t i t u t i n g the 

d e f i n i t i v e Statute of the Danube makes the International 

Cor.ij.ussiûn "responsible that no obstacle due to the action 

"of one.,er more States i s placed on the unrestricted navigation 

"of the r i v e r " (Árt.lO),* 

The Connission шу for b i d the ccaistruction of "works to 

"bo carried out on the portion of thé waterway situated w i t l i i n 

" t h e i r own f r o n t i e r s which thoy (the r i p a r i a n States) consider . 

"necessary f o r t h e i r economic development, especially ,,,» 

"those undertaken f o r purposes connected with .... the 

•ttttllgfttJLon of hydraulic power" " i n so f a r as they my be 

"detrimental to navigation", (Art,14). . 

The Statute of Navigation of the Elbe signed at Dresden on 

22 February 1922^^^^ uses si m i l a r language, (iVrt. 41). 

úrticlo 29 of tho Treaty of Copenhagen siijie d on 10 A p r i l 

1922 between Dennark and Geroany s t i i ^ i l a t o s that "an application 

VlMlatliig to tíüralnage should I n general be given preference over 

"applications dealing with othsr inproveraents", 

(24) League of Nations Treaty S e r i e s , Vol,26, I924, page 173 
(25) League of Nations Treaty Series, Vol,26, I924, page 2 1 $ , 

file:///diich
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Portugal and Spain in the Lisbon Convention of 

11 Augtíet 1927 relating to the River Douro go eo far as 

%o refuee to recogniae the river as a navigable waterway 
in tht international section, vdiere suoh a character i« 
i&eeaip»tjLble with i t s f u l l utilisation* It i s 
prohibited to lead off any part of the water exoepb for 
reaeoas of public health, the reasc» being that they 
attrlbttie, priority to works to be carried bit fdrhydvo* 

electrie derelopment and declare them of "public 
uilXltjr and urgent". 

Article 35 of the Convention signed at Prague on 
14 November 192в between Hungary and Cseehoelovakia, 

states that the Contracting Parties shall facilitate 

the construction of engineering works designed to 

ensure drainage, irrigation, to supply the frontier 
coTOJunes ïdth water and .ensure the utilization of the 

power produced by the frontier watercourses to advantage. 

The Federal Statute relating to the River Colorado 

enacted i n the United SteteaJLnJ.92Ô-eetahli|^e4.»JUae» 

following order,pf priority: 

(1) Flood cántrol 'measures, regulation of the 

flow of, the river and the improvement of navigationÍ 

, (2) .Storage of water for public use - drinking 

water «- irrigation; • 

(3) Generation of electric power* • 

Finally, we VaviLd cpiote Article 3 of the Treaty 
of 3 February 1944 between the United States of 
imerioa and Kexlco vdxioh stipulates ihát: 

• «In matiers in irtiieh the Commission may be called 

upon to make provision for the joint use of 

intematiwial waters, the following order of 
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preferences s h a l l serve as a guide: 

"(1) Domestic and municipal usesj 

"(2) Agriculture and stock-raising; 

"(3) E l e c t r i c power; 

"(4) Other i n d u s t r i a l uses; 

«{5) Navigation; 

"(6) Fishing and hunting; 

"(7) Any other b e n e f i c i a l uses wliich may be 

"determined by the Commission." 

I f t h i s c l a s s i f i c a t i o n Is otaupared with th$t givm 

i n the Treaty of 11 February 19'^Ç already discussed, i t 

w i l l be observed that greater importance i s attached to 

the use of waterways f o r the production of e l e c t r i c power. 

Dr. Quint observes that the tremendous progress 

made over the l a s t few decades, to which the vast hydro­

e l e c t r i c i n s t a l l a t i o n s pay eloquent t r i b u t e , has not been 

without i t s serious consequences i n the f i e l d of 

f 26) 

i n t e r n a t i o n a l law. We are witnessing the creation 

of a new, type of r i v e r law under which p r i o r i t y i s no 

longer granted eo ipso t o the interests of navigation. 

An examination of these various provisions shows 

that no hard and fast order of p r i o r i t y e xists i n 

practice. The r e l a t i v e importance of a given use 

develops with time. Since the period of the Congress 

of Vienna, the world has entered on the path of economic 

development. At that time r i v e r s were only highways of 

trade, but technical progress has since undemined t h i s 

monopolization of waterways by navigation and other usee 

of undoubted economic significance have been discovered. 

At the, same time, competition from other, means of 

transport has diminished the importance of navigation. 

(26) "Nouvelles Tendances dans l e ̂ r o i t f l u v i a l 

i n ternational": Revue de Droit in t e r n a t i o n a l et de 
Legi s l a t i o n comparée, 1931 - page 325. 
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Ш.вв Reid does not hesitate to write^*'-': "Navigation 

is not as iiAportant today as i t was prior to the 

diseovesy of electric power". The cace of each river 

oust therefore be considered on its own merits. If, , 

for inefesnce,.the order laid down in ttite Treaty of 

? Petoitiáry 1944 were applied to the Nile, thfe results 

would be inadmissible. The Nile i s a navigatue river 

bat i t s historic function has always been to irrigate 

9(Sn^$ tAlieh depends on the Nile £l&9^ Dsp J l ^ 

«̂1й>«уя1«е« ' In that case the interests of inlg&tion 

imdoubtedjy have priority over other uses. atten^t 

to achieve codification in this sphere ŵ tuld therefore 

be both dangerous and futile. 

Vlh'en i t comes to the use of a waterway of сошоп 

interest, the relative importance of the interests 

fevolVed woHld therefore seem difficult to gauge. 

The following simple rules can however be femulated: 

. In order to determine the order of priority of the 

varloue interests, historical, geographical, political 

and economic considerations must a l l be borne in mind 

n^ehever ахну work i s carried out on a waterway of common 

interest* 

Even where, by virtue of an ancient right or 

special ciroumstances,•one use i s of paramount 

iaportanbe, this should not put an absolute veto on the 

complete economic development of the waterway but 

should merely impose certain servitudes on subsidiary 

usee. 

(27) "Lee Servitudes internationales": Académie de 
Droit intemational, .1933, Vol. 3» 
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L a s t l y , the waterway should not be regarded as a separate 

e n t i t y . The primary aim should be to meet as f u l l y as possible 
(2B) 

the general interests of the community i t serves » 

Section III — Âdvieajbility of Examining the Pmblem, D e s i r a b i l i t y of a 
General Convention 

30» The hydro-eteôtric development of a waterway of common 

int e r e s t by a coimtiy, i n so f a r as i t alte r s the physical 

characteristics of the waterway, i s l i k e l y to be detrimental to 

the interests of another State situated within the sons of 

influence. 

This i s true both when the wateiway passes through several 

t e r r i t o r i e s i n succession, on czco'cnt of the disturbances set up 

downstream and upstream, and i n the case of boundary waterways. 

Since the waters are closely intermingled on either side of the 

t h e o r e t i c a l surfacfe constituting the f r o n t i e r , i t i s clear that 

u t i l i z a t i o n by one State of the part of the waters situated 

on i t s own t e r r i t o r y i s bound to cause prejudice to the 

other reparian State, 

On-the other hand, each State has a right both of 

owner^ip and of sovereignty - to be examined below 

over that part of the waterway situated on i t s own 

t e r r i t o r y and can, s t r i c t o jure, ma^ unrestricted use 

of i t . 

(2Ô) In t h i s connection see Je Hostie (''Contribution de l a Семг • 
Suprême des Etats-Unis au développement du Droit des Gens"): 
The rule that the interests of navigation are the primary 
interests should be regarded "not as a s t r i c t rule but as 
a general guide to be followed with due regard f o r a l l the 
circumstances of the case 4" 
See also Smith, "The Economic Uses of International Rivers" 
(page 136) and Dr, Quint, ''Iritexnatioadlos Ei.vierenrecht" 
(page 6 ) , 



. Ноч, t h e r e f s r ^ i i s the undoubted prejudice caused 

to other States to be reconciled with.these rights i n 

perscaiam? A study, i n the following chapters, of the 

solutions provided by l e g a l theory, i n t e m a t i o h a i case-

law and national practice, w i l l throw l i g h t on the i 

question. 

Before going any further i t щау be w e l l to иакв' 

clear the purpose of suoh a study^ 

International law r e l a t i n g to the 4'3*«Ш)сайв?Л of 

Iqrdraullc power i s s t i l l i n i t s infsacy. This i s йш 

i n the f i r s t plaee, to the гаоаето character and • 

technical aspects of the considerations that have given 

r i s e to i t . Another reason i s periiaps the d i v e r s i f y -

irfiich i s , however, merely apparent ~ of the'problems 

to be solved. F i n a l l y , most of the States concerned 

have up to the present displayed a prefei-ence f o r 

special conventions of l i m i t e d scope.intended to 

resolve the s p e c i f i c problems which had arisen i n t h i s 

sphere. Hence, despite the importance of i t s f i e l d 

of application, there are veiy few "general" texts.-

(29)' • 
Schulthess^ 'had already recognised that 

l e g i s l a t i o n r e l a t i n g to i n t e r n a t i o n a l waterways was 

"one of the l e a s t developed parts of international law^" 

Smith^^^Wter noting the increasing importance of the 

use of international waterv/r^ys i n a l l fiel-lç,, oaysî 

"the use of water f o r the prcduction of elect île power 

i s another development vrtiioh i s ,-,<ч capable of r a i s i n g 

i n t e r n a t i o n a l questione" and he adds: " i t i s clear 

that t h i s problem of the economic use of international. 

r i v e r s i s one whioh cannot'be completely solved by the 

(29)~Schu^Tess7^utorr.citionales W^-sserraoht"; (.191^) t 
page 4c 

i J O ) ' Stodth, "The Economic Uses of Intematxouxl Elvers", 
1931, pages 3 and 4* 
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t r a d l t i naaL .legal, method of seeking-^ccr-víuitiiarity i n the-

past. There i s a l e g i s l a t i v e as w e l l as a j u d i c i a l 

problem, and the comunity of nations i s as yet vdJbhout 

an effe c t i v e l e g i s l a t u r e , " 

However^ the hydro-electric devel<>pment of waterways 

• -, of СОПШЮП interest i s tecoming more and more important 

fГШ a p r a c t i c a l standpoint, as we s h a l l see l a t e r when 

Ш cçme to study the cases váaich have. aris«i or are 

.•awaiting settlement (See Appendix 3) • I t may safely 

be assumed that t h i s problem w i l l assume .particular 

significance i n the years to come under the influence 

of two fac t o r s , namely; the laudable tendency of 

countries closely to interconnect t h e i r national 

networks and the recently conceived idea of international 

power-stations. 

A further point to be bome i n irdud i s that the 

hydro-electric potential of countries i s not unliridted 

and that certain States have already harnessed over 

50 per cent of t h e i r heads^ A l l States having 

int e r e s t to harness those heads which c'in be developed 

most economically and give r i s e to the fewest problems, 

a large number of development pchemss on waterways of 

common interest have been deferred. However^ as an 

.examination of the problems awaiting settlement amply 

shows, the day of decision cannot be i n d e f i n i t e l y 

postponed. We therefore consider i t desirable that 

t h i s problem should be governed by p r i n c i p l e s , c l e a r l y 

enough defined to serve as a p r a c t i c a l guide for the 

solution of pa r t i c u l a r cases. 

31, The question then arises i n what form these 

p i i n c i p l e s should be set out and whether i t i s possible 

to codify them i n a ctandard form of general convention 

to be submitted f o r the approval of the various 

governments. 
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A general rule, to be impartial, must be capable of 

application to a large number of cases and, in inter­

national law the fact that a measure'is applicable only 

to soiae sixty or so widely differing States is a reason 

for eateroiSing great caution. This is particularly 

true «átere ilvers are concerned. The legal position 

relating to waterways varies from coxmtry to oo\mtry. 

Bach waterway, moreover, has its ош individual 

characterifltics. Lastly, the choice of usee to which 

watewSiRi are put is conditioned by the Swi«l№c«iitB 

structure of the State concerned. Cue country needs 

to develop irrigation, whereas another, with small 

coal resources, w i l l prefer to install hydro ̂ ower-

statione. 

The exercise of caution is also advised by a 

number of authors: 

Dr» A.N. Quint^^^^considers that "people will 

cone gradually to recogiise that each river has its 

own individuality as, much from the legal a« from the 

economic standpoint. Although this individuality ^ 

has perhaps-been rather too much neglected by 

theoreticians., i t has alwaya existed in legal practice. 

It must be taken into account even vihen this involves 

favouring interests other than those of navigation. 

Each interaational waterway, then, i s to be considered 

on i t s own merits and i t s statute should always be the 

logical outcome of its geo-political character," 

In his conclusion, Dr, Quint affliras: "Mean^iile, one 

must never lose sight of the fact that each waterway 

has i t s individuality and, hwice, the greatest caution 

must be exercised v*xen drawing up general rules," 

(3l) Quint, "Nouvelles Tendances dans le Droit fluvial 

international", (par.27) , ' 
Bevue de Droit international de Législation 
тщ^.гев (1931) 



B r i e r l y expresses a s i m i l a r view: "There are 

many r i v e r s , e s p e c i a l l y so-called 'international' r i v e r s , 

vÈiofe f i m t through or between the t e r r i t o r i i of mors 

than sta t e , lirtiich i t i s desirable 'in the general 

interest that the law should regulate so that the maxiMm 

of adv5sntage шу be extracted from th«an. But t h i s 

cannot be (tone by rules applying generally to a l l r i v ^ - s . 

The p o l i t i o u l factors which have to be taken, i n t o account 

d i f f e r , and so do the uses to which r i v e r s шу be put; 

ШЧа$0>^Шщ e l e c t r i c power generation, i r r i g a t i ^ ; , mt#r 

supply to c i t i e s , are some instances. Soma l i v e r s are 

шге Îîi3î»rfeant f o r one purpose and some f o r another, so 

that they cannot аИ be dealt with i n the same way; 

each requires a regime adapted to i t s own special 

circumstances. Experience has shown that special 

l i v e r commissions, each with i t s powers and duties l a i d 

down i n an appropriate convention, are a more suitable 

method of regulating the user of r i v e r s than a general 

law of ri v e r s could ever be." 

(33) 

' F i n a l l y , Smith ̂ ' ^ says much the same i n the 

following passages: "Experience ha,a shr^wn that these 

declarations of general p r i n c i p l e aré of l i t t l e or no 

value i n safeguarding the interests which they pxirport 

to serve. The actual conditions of h m m intercourse 

are too complicated to be thus a r t i f i c i a l l y s i m p l i f i e d , 

and ajUitifflipt to regulate i t by rules l o g i c a l l y derived 

from a few general p r i n c i p l e s are foredoomed to f a i l u r e 

.... In the law of r i v e r s there i s c l e a r l y no place f o r 

any purely l e g a l doctrine derived Ĵ rom any single 

abstract p r i n c i p l e , whether that p r i n c i p l e be the 

(32) B r i e r l y , "The Outlook f o r International Law'», 
The Clarendon Press, Oxford, 

(33) Smith, Op.oit. (par .30) 
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abiaolttte supresnàçy of tfe© t e r r i t o r i a l ei^eretgn or the 

©la private law doctrine of r i p a r i a n r i g h t s , |he 

foi!»er i s as e s s e n t i a l l y anarchic as the l a t t e r i s 

obstructive ,4 ; »- A l l good lAwi n a t i o n ^ or i n t e r n a t i o n a l , 

OttSft be the f r u i t of experience, and prématuré attempts 

to ft>róe agreaaent upon s p e c i f i c rules are йоге H k e l y 

to do haim than good". Referring t<5k the Declai^tion 

of ЫШШЛ) lAiich w i l l be examinôd later,^ l l d t h 

вжрге«в#в a s i n d l a r opinion: "Takw as a ^ o l e , the 

resolutions i l l u s t r a t e the dangers of premature 

attempts at c o d i f i c a t i o n . The report o f the discussion 

at Madrid makes i t d e a r that the diplomatic material 

available f o r study at the meeting was quite i n s u f f i c i e n t 

to i l l u s t r a t e the p r a c t i c a l complexities of the problem. 

In the l i g h t of vitoat we now know, i t i s clear that the 

formal- incorporation of the proposed rules into the 

body of positive internatitaxal law would have proved a 

serious obstacle to the economic development of r i v e r 

système. Any State which.wished to maintain a purely 

obstructive attitude would have found i t s position 

strongly f o r t i f i e d by an agreed rule of law and there 

can be JJLttle doubt that i n scai© cases t h i s advantage 

would have been used i n order to extort a heavy price 

f o r consent ,«,, For the same reasons, the subject i s 

cl e a r l y one vrtilch i s not ripe f o r c o d i f i c a t i o n at the 

present day, ' Experience i s rapidly accumulating but 

i t has not yet been adequately studied and surveyed as 

a whole new problems w i l l a rise f o r which no 

exact precedent can be found and ,.,,- any attempt to 

codify the law of today would almost certai.-Jy put 

weapons i n the hands of the obstructionists," 
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"Ша! we can do i s to study as c a r e f u l l y as 

possible the available material i n order to understand 

the actual problems presented by international r i v e r 

systems and to analyse the tendencies of international 

p r a c t i c e , Questions of law w i l l be closely involved 

with questions of h i s t o r y , geography, strategy, 

economics and p o l i t i c s . In most cases the statesmen 

w i l l also be compelled to r e l y very l a r g e l y upon the 

guidance of engineers and other technical experts," 

I t must be admitted that the oxily atteiQ,pt at a 

general convention, the Geneva Convention of 1925, 

which w i l l be studied i n d e t a i l , i s open to c r i t i c i s m 

and has remained a dead l e t t e r as f a r as p r a c t i c a l 

application i s concerned, 

Шеп the text of i t was submitted to the delegates 

v*io had devoted so much, effo r t to i t s d r a f t i n g , a 

controversy arose as to vrtiether the principles 

enunciated should take the form of a series of 

recommendations or ,of a Convention, I t was t h i s 

l a t t e r form T*hich was f i n a l l y adopted by 25 votes to 

6 with 1 abstention, • 

Even the Swiss delegate, who i n the course of the 

discussions had several times spoken i n favour of 

curtailments and had always recommended greo,t caution, 

declared himself ready to accept a Convention, 

But t h i s heavy vote i n favour can be c h i e f l y 

explained by^ the fact that the principle of the 

8over|>ignty of States was safeguarded and that the 

main clauses seemed at that time to be very cautiously 

worded. However,>there i s good ground for believing 

that t h i s v i r t u a l unanimity was largely due to 

reasons' of p o l i t i c a l expediency. 
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The delegate of Brazil did not hesitate to oppose 

the. pr<^osal. He considered such a draft convention 

to be premature and particularly emphasized the regional 

nature of the questions involved. 

However attractive the idea may be and although we 

have seriously considered i t , we are of the opinion that 

the aim of this document, i f i t is to serve a useful 

purpose, should not be the ultimate formulation of a 

draft general convention. In any case, the majority of 

the delegations on our Committee on Electric Power have, 

quite recently, uttered the warning that any attempt at 

eodlfieation would be premature. 

Were we to put forward such a draft standard form 

of general convention, the principles i t contained would 

inevitably have to be vague to obtain the agreement of 

a l l parties on a minisium programme. In view of the 

present somewhat retrograde trend in the. doctrine of 

sovereignty, we do not consider that by so doing any 

useful contribution would be made to the progress of 

the question under review. On the contrary, in view 

of the increasing nimiber ,of .oases arising in this field 

as hydro-eleotrie development expands, i t seems necessary 

fOT a complete study to be made of the question with a 

view to bringing out the differences in international 

practice and, insofar as that is possible, to 

edueing any general ideas that might emerge. 

In the chapters which follow, we propose to study 

the general principles governing the hydro-electric 

development of waterways of common intereát. We shall 

then consider separately the arrangements such develop­

ment entalle in respect of 'the other uses of waterways 

and, in particular, in respect of navigation, the 

allocation of profits and the questions of procedure. 
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CHAPTER I I I 

34. 

A. 

35. 

Section I • 

36. 

PRUrOlFLES GOVERNING THE HYDRQ-^ELECTRIC рЩХОШШ OF 
WAT№AYS OF TOMiON INTEREST. 

These p r i n c i p l e s derive from theory, case-law and 

national p r a c t i c e . 

"We s h a l l begin by ouullning the f i r s t two sources, 

sub4?^9ting them to c r i t i c a l a n a lysis, and then proceed to 

exiíjílne national practice i n closer dete-il,.' 

Theory; 

This i s derived i n the f i r s t place from the.work of 

the I n s t i t u t e of International Law and from occasional 

f o m i l a t i o n s by governments. The main, sources are, 

however, the writings of a number of authors and the 

fundamental p r i n c i p l e s of law. 

The u t s t i t u t e of International Law 

I t was during i t s Congress held at Kfedrid on 19 and 

20 A p r i l 1911 that the I n s t i t u t e of'international Law 

a.dopted the text of "In t e r m t i e u a l regulations regarding 

the ur.f;'of international watercourses f o r purpo-ses other 

than navigation", more commonly known as the "Declaration 

of Madrid". (34) (See Annex 4)'. 

Up to that time. Conventions dealing with watercourses 

had hardly contemplated any problans beyond those of 

navigation. Problems concsnaing the i n d u s t r i a l and 

agri-cultural u t i l i s a t i o n of watercourses had not been 

touched on, Messrs, von Bar «yid Harburger f i r s t broached 

the question when, at the Congress of the I n s t i t u t e held 

at Paris on 1 A p r i l 1910, they tabled a motion with the 

(34) Yearbook of the In s t i t u t e of International Law,' 
.Vol, 24, p j 6 5 . 



•E/EGE/EP/9e,Rev,l 
page 46 

object of "determining the rules of international law 

r e l a t i n g to international r i v e r s frota the point of view of 

the u t i l i s a t i o n of t h e i r energy." This motion v«i8 carried 
and Mr. von'Bar, a professor at Gottingen Un i v e r s i t y , was 

asked to present a report on the subject to the Congress at 

Madrid. -

The Declaration draws a d i s t i n c t i o n between the two 

cases we have already examined. 

The f i r s t f&se arises where a wsteroóurse j&9îtee thè 

f r o n t i e r between two States'. I t i s l a i d down i n part i c u l a r 

that "neither pf these States may, without tljs consent of the 

çther. and without special and v a l i d l e g a l t i t l e , make or 

allow i n d i v i d u a l s , corporations,' etc. to make-alterations 

therein detrimental to the bank of the-other State." 

Thus we f i n d here c l e a r l y restated the two p r i n c i p l e s 

of r e s t r i c t e d sovereignty and of previous agreement. 

The second case arises where a watercourse traverses 

successively the t e r r i t o r i e s of two or more States. The 

a r t i c l e s propounded under t h i s head reproduce i n general terms 

some of the l i m i t a t i o n s which we зЬаД come across i n studying 

the special Conventions, F i r s t of a l l ( A r t i c l e 1 ) : "Thé 

fr o n t i e r between the two States i n question cannot be 

'changed by the construction of establishments by one of the 

States Without the óonsent of the other." Further a l l 

alterations of thé water are forbidden. The a l t e r a t i o n may 

be q u a l i t a t i v e and due to the emptying thereiri'óf "injurious 

matter" o r to a' natural or a r t i f i c i a l deposit of matter. 

But i t may also be quantitative i f "a certain volume of 

water i s taken fronf'the r i v e r . More generally A r t i c l e 3 

provides .that the "utilisable." or "essential" character of 

the watercourse when i t reaches the t e r r i t o r y downstream 
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s h a l l not be "seriously" modified. We know that such 

disturbance may also sxtend as far as the upstreara r i p a r i a n j 

A r t i c l e 5 therefore states that: "a State situated downstream 

may not erect or allow to be erect^ed within i t s territorj'- • 

constructions or establishments which would subject the other 

State to the danger of inundation," The damage caused i s 

taken here i n a li m i t e d sense. 

This text and i n paarticular i t s second part i s regarded 

by many authors as incomplete. 

Smith fiiriticizes I t severely. He recQgniaes the necessity 

of the p r i n c i p l e that the consent of both States i s necessary 

for any substantial a l t e r a t i o n s i n the character of a water­

way of common Int^srest, but, i n h i s opinion, the Declaration 

of Madrid f a i l s to state that there i s any positive duty 

Incumbent, on the opposing party of granting consent i n cases 

where i t cannot reasonably be refused. He claims therefore 

that , i t i j t a n d s , the Declaration-would se<3a, l i k e the 

private law doctrine of ri p a r i a n rights to consecrate the 

right of veto; "Tha duty of giving consent i s just as 

Important as the right of withholding i t " . 

I t must, however, be borne i n mind that t h i s text represents 

the f i r s t step made along t h i s path. Although certain 

countries and some authors may have c r i t i c i z e d i t as 

obsolete and too general^ the fact nevertheless remains that 

the pr i n c i p l e s i f thus l a i d down for the f i r s t time were 

re-affirmed i n the Geneva Convention and also inspired a 

large number of Conventions of that period, two facts which, 

i n our opinion, constitute not th3 least of i t s merits* 

On 23 J u l y 1932, a report preparatory to the work of 

the Seventh Intejmational Conference of American States at 

Montevideo was published by the P.ermanent Committee on 



Oodlfiôatton of РцЪДс Inteimtional Law "on the general 

prtnoiples vtóoh facllitet» regional agre^^te between 

.«4|№i№l Ш^еа (щ the Ihâttstrial-aiai"l^g^^ use of 

^Е^.1Ш|1^--«Г international rivers." ^ ^ ^ i ^ ^ - f e ^ i i f -

tbî  ^#sSflfcg th® right of a riparian St*t«:-b«éng;»ítti 

ebauu^iW íight conditioned, however, in i t f Sî^oise upon 

th* necessity of not injuring the equal r>ight due to the 

nei^%eutiJie State," It then cites the words of the 

Dftíiaratitítt • of Madrid which laid down "^eaptaln principles 

wtoieè eím'stltute a well-defined outlitt« 4f ;^*г1й1с&1 

regulation of the subject", principles "dictated by reason, 

.having in view not only the complexity of the relations 

between States throu^ whose territories streams ГШ1, but 

also interests of a more general character, such as those 

relating to navigation and public health, which rai^t be 

injured by the contamination of the waters or the poisoning 

of fish," The report, the text of which is given in 

Annex 5, concludes that "For the utilisation of waters of 

international rivers for industrial or agricultural 

^purposes, agreement between the riparian States is 

indispensable., since such utilisation pn one side may in 

various ways affect the other bank i f the river be the 

•boundary, or affeet- the territory of the neighbouring 

State i f the river runs through i t . This fundamental 

principle is foreseen in-the programme," 

The theoretical Standpoint of peyjajn Sovényuents. 

There are few examples of a govemm«xt being led to 

fçraulate' a general definition'of its theoretical standpoint 

with regard to the hydro«electric development of waterwajs 

of common interest. Such a theoretical standpoint must 

not be confused with the jûractice of States as reflected 
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in the conventions concluded by one cóuutiy with various 

others. The infomation contained i n t h i s section should 

therefoj»e be regarded as purely tentative, ' 

The chief case i n question i s that of Bavaria and 

Austria, 

The most important waterways constituting part of the 

Attstrot-Bavarian f i o n l X ^ v are ьле irm;^ the Saalaoh, the 

Salssach and the Danube, Although t h e i r l ^ d r a - e l e c t r i c 

develoiaaent has given riSe to no o f f i c i a l agi's^ent between 

the two countries, during diplcanatlc negotiations betwe^i 

Bavaria and Austria with reference to the proposed diversion 

of the Tyrolean Ache by A u s t r i a , the two States formulated 

the following common viewpoint: 

,, a) It i s recognized,that neither State enjoys 

exclusive rights over the t o t a l volume of the 

waters of <>ontiguous waterways, but that, by 

v i r t u e of general p r i n c i p l e s of law, ea.ch of 

them - apart frOTi exceptions a r i s i n g from special 

l e g a l circumstances - may claim the.right to 

exploit half the volume of thé waters of the 

waterways i n questioni 

b) To ensure that the hydro-electric develofsaent of 

a p a r t i c u l a r waterway takes place under the most 

favourable economic conditions, i t would be 

desirable, fn each i n d i v i d u a l case, to seek by 

common agreement what manner of developing the 

l^dro-electric resources of the waterway i s 

calculated to give the îiighest y i e l d from both 

the t echnical and economic standpoints: 

c) Should the study point to the conclusion that the 
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most r a t i o n a l solution i s not the sharing of the 

volume of the waters but some other form pf.. exploitation 

auch as a d i v i s i o n based on the gradient of the 

r i v e r bed; the right to the hafïïisâsingj, i n one 

6r the other State, of the hydro power i n question 

ajid to the use of the volvune of water belonging to 

the other State va.ll be conceded on condition that 

the economic interests of the renouncing State 

Ша the possible rights.of private individuals 

eoncemed be safeguardedo That being so the l a t t e r State 

would not refuse to the other State, or to a national 

of the other State seeking the concession, the r i g h t 

of harnessing the volume of water to which i t or he i s 

e n t i t l e d . 

This p r i n c i p l e has since been re-affirmed i n negotiations 

between the United States and B r i t i s h M i l i t a i y Governments 

i n Germany, on the one hand^ and the Austrian Government, on 

the other, for the j o i n t development of the hydro power of those 

reaches of the 1пп; the Saa].ech and the Salzach which form 

part of the frentier» These negotiations envisage the setting 

up of an Austro-Bavarian j o i n t stock company for the j o i n t 

exploitation of the f r o n t i e r reaches, each State holding h a l f 

the shares and the povrer produced being shared out i n the same 

proportions 

This p r i n c i p l e has further been confirmed by the so-called 

Vienna Agreement of 1947 betv;een the American a.nd B i i t i s h M i l i t a r y 

Governments i n Genaany and the Austrian Government on the 

provisional regulation of the power produced at the Ь\ю 

f r o n t i e r power stations of Ex-ing and Obsrnberg vdiich were 

erected on the Inn during the second world w'ar at a tijne 

when Germany and Austria, vrere one,. 

http://va.ll
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Yet Bavaria has not adopted the Austrian position with 

regard to successive waterways, which i s аз follows! 

a) In accordance with the law of t e r r i t o r i a l sovereignty, 

such waterways are at the entire disposal of each 

country tbrcughout the whole stretch within i t s 

t e r r i t o r y ; 

b) . without prejudice to the above l e g a l standpoint., 

Austria would be w i l l i n g , f o r the purposes, of a 

more r a t i o n a l development of the waters and on a 

re c i p r o c a l basis, to communicate,to the nei^boxiring 

State any plans for the deyeiopment of waterways 

crossing i t s t e r r i t o r y and to give representatives 

of that country the f a c i l i t y of f a m i l i a r i s i n g 

themselves with such plansj 

c) the neighbouring State would be i n a position to 

inform Austria of any objections i t might have to 

such plans» Should Austria recognise the 

j u s t i f i c a t i o n of those objections on l e g a l , technical 

or economic grounds, an accredited Austrian 

representative would put them forward during the 

l e g a l encjiiry into, the case, the administrative 

authority having however complete freedom of 

decision., 

d) the Viewsof the neighbouring State would be 

represented only i f a previous agreement had been 

reached on the economic and l e g a l compensâtions 

involved* 

Section I I I . The Authors 

39. .International r i v e r IPW hAsinSx4r«d я Ir^^rgc nioniber of 

works, c h i e f l y centring on the question of navigation, and. 
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a considerable amount of documentation exists on the subject 

. of the. legal,origins of the principle of free navigation. 

On the other hand, the other uses to v^lèh internatioftal 

imterways may,be.-put have received l i t t l e attention from 

jurists. 

Pew authors maintain the f i r s t arguaeftti, that-lsy vl»tue 

of a. right of vmrestriçted sovereignty over the part of a 

waterway belonging to i t , a State le free to use i t regardlesi 

of the prejudice caused to other States, 

That, however, i s what Klüber claims. Writing in Ш 9 ^̂ '̂ ^ 

• he r^arks that "the independence of States is particularly 

marked in the free and exclusive use of their right over 

the whole extent of the waters (in their territory)," 

,A(inittedly> at the time vdien he published his work there was 

no question of installing hydro-electric power stations, but 

the rules he states are kept in very general terms and he 

later confirms them in the following words: ̂ -̂ ^̂  

"A State is entitled not only to possess and use the 

territory but. even to add to i t by means of alluvial deposits 

or avulsion It is entitled to exploit its territory to 

achieve i t s proper objects by such means, amongst 

others,,as changing the eourse of waterways, even i f that • 

might turn out to Ы to the detriment of other States," 

An Austrian .jurist, fiousek ^ ^ " ^ i , likewise supportée* this 

argument» It should, however, be observed that he rexied 

on some inaccurate data in developing his argument. î̂ o 

begin with, he claims that Sohenkel favoured the principle 

(35) \"Droit des gens modernes de l'Europe", quoted bj 
Van ly'singa, "Les 4 fleviVes et' сапагас internationaux",,p,530 

(36) Europ^isches Volkerreoht,2nd edition, 1851, para,134. 

(37) Bousek, "Internationales Wasserrecht",(in the "Protokoll 
ttber die iiitemationale fesserwirtschaftliche Koi^ferens," 
Berne 1$12) page 70 et seq. 
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of unrestricted sovereignty. That i s not s t r i c t l y true., 

Schenkel ^ only c r i t i c i s e s the attitude adopted hy the 

German Reichsgericht i n a judgnent rendered i n 192?. This 

court had i n fact conceded that a State not only should not 

harm a neighbouring State, but i n зсже cases, owed a duty 

to take p o s i t i v e measures0 Schenlcel, however, only wishes 

to concede the "negative" p r i n c i p l e of non-tortfeasanoe' 

( a r t i f i c a l change of the mode of flow), and ШЛ -the "positive" 

p r i n c i p l e of the protection of the rights q>t n e i ^ b o u r i n g 

Stateso ' 

Sôhenkél's as well as ̂ o^sek's obscurity seems largely 

due to the fact that these authors do not c l e a r l y d i f f e r e n t i a t e 

between public international law and private or administrative 

international law. I t i s also'curious to note that Bousek 

r e l i e s on. an agreement concluded between the United States 

and Canada i n 1909 whilst other authors, l i k e Schulthess 

and Oppenheim i ^ ^ ^ , adduce the support of the same agreement 

i n order to advance ân argument to the contrary. 

Some w r i t e r s , pirsuing the opposing p r i n c i p l e to i t s 

extreme conclusion, would deny a ri p a r i a n State the 

p o s s i b i l i t y of harnessing that part of the waterway flowing 

through i t s t e r r i t o r y , should such developiient be l i k e l y t o , 

prejudice other States. HUber (̂ ^̂  seems to maintain 

t h i s view when he says: 

(38) Schenkel, "Badisches Wasserrecht", 2nd ed i t i o n , paraa, 
11.and 14, r, • 

(39) Oppenheim, "International Law," 1929. Vol . I , p,321, 
(40) Dr. Max HUber, "Ein Beitrag zur Lehre von der 

Gebietshoheit- an Grenzflüssen" i n the " Z e i t s o h r i f t 
fur Volkerrecht," pa^e 159 et seq. 



В/БСЕДзб 
Е/ЕСЕ/ЕР/98.Rev.l 
page 

"Aa a general r u l e , each State dieposes f r e e l y over i t s -

territWiy m d exeroiiees I t s authority over such t e r r i t o r y 

exclusive?. i t i s not e n t i t l e d t o act m foreign territory; 

m e ЬФШ> % 0 tolerate outside action on i t s own tejpritory. 

fixé $sttly à ô tlms >diich, having been eoomiitted beyond the 

^ Ü t e » s f r o n t i e r s , may be regarded aS unlawful are those 

ièiich have e bearing on the natural or a r t i f i o a l l y 

Cônstltut«î state of a f f a i r s , and hence on the rights of 

the other State,"' • 

Pin the one han4, absolute sovereignty of the State taken 

%s f a r as. i t s s t r i c t l y l e g a l consequences w i l l go. On the 

other respect of the proprietary' rights of the other State 

likewise applied i n i t s most ехЬгше and even ty r a n n i c a l 

f onn. Such are the two p r i n c i p l e s Tshlch clash when the 

question of developing a waterway a r i s e s . As might v e i l 

be supposed, there gravitate around these two езЛгше poles 

numbers of more subtle theories claiming various sources 

of i n s p i r a t i o n . We propose f i r s t to outline them i n 

b r i e f and l a t e r to m̂ ake a coherent analysis of them with 

reference to the basic p r i n c i p l e s of law. 

To begin with mention must bé made of certain writers 

such as Grotlus and Puffendorf who .based t h e i r theories on 

the doctrine of the school of natural law and the law of 

nations, • ' 

Grotius, f o r example, considers that all goods were, 

once the common property o t a l l men. Gradually a d i v i s i o n 

of these goods came about; some men then reserved t h e i r • 

rights over things vAiich had become the pi'operty'of others, 

t h e i r intention i h so doing being to depart as l i t t l e as 

possible from natural equity, FrcEi t a i s he deduces that 

"In very grave neèéssity the p r i s t i n e r i ^ i s revived of 
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making use of things as i f they had remained common property, 

since i n a l l human laws, and consequently also i n the law 

of property, t h i s extreme necessity seems to have been 

accepted." 

Grotius carries his theory even fxxrther. From t h i s 

o r i g i n a l community of property he deduces the r i g h t of 

inoffensive use. A people, according to his view, can 

j u s t i f i a b l y occupy a part of foreign t e r r i t o r y i f the masters 

of the l a t t e r , having other more f e r t i l e land, leave i t 

uncultivated. Thus, the right of sovereignty gives way 

before the right of the person affirming his need of the 

uncultivated part of another's t e r r i t o r y . 

Puffendorf, for his part, tempers t h i s theory by 

introducing the concept of s o c i a b i l i t y which he likewise 

derives from natural law. "Every man should cultivate and 

observe towards others a s o c i a l a t t i t u d e , which i s peaceful 

and agreeable at a l l times to the nature and need of the 

human race .... hence, a l l things which necessarily work to 

that sociable attitude are understood to be commended by 

natural law and a l l that disturb or destroy i t to be 

forbidden." 

In the eyes of Puffendorf, the "necessity" spoken of 

by Grotius does not j u s t i f y unlawful acts but only excuses 

them. There i s hence no longer any question of a r e a l 

right but rather of an imperfect ob l i g a t i o n , a law of 

humanity s i m i l a r to that which obliges one to aid one's 

neighbour i n d i s t r e s s . 

According to him, however, t h i s obligation i s an over­

r i d i n g one, permittin those driven by urgent necessity to 

resort to force and to take for themselves what i s 

u n j u s t i f i a b l y denied them. 
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Among the other j u r i s t s who refer back to natural law 

and make i t the basis of the law of nations are Wolff and 

V a t t e l , ïïiese l a t t e r , while enunciating the general law 

"tfeet~eacdfejaatiion**should contribute t o the happinesBsoid 

perfeetio» of other nations to the f u l l e s t extent of i t s 

power" go on to state t h a t , charity be^itmittg at heme, a 

nation's àaby to i t s e l f i s "primarily and preferably to do 

a l l ixi i t s power f o r its own happiness and perfection." 

FiW^h0ïS*S^jf each nation also derives ira» ЯйЕШ-й the r i ^ t 

to the peaceful «ijoyment of l i b e r t y , which hence must be 

preserved. Their doctrine i s no longer as categorical i n 

i t s consequences as that of Grotius, especially as they 

establish a d i s t i n c t i o n between perfect and imperfect r i g h t s . 

Thus, thougü each nation has preserved from the primitive 

community some ri g h t over things belonging to others, these 

constitute exceptional and "perfect" oases. 

They regard as j u s t i f i e d the seizure of another's 

. possessions even by force i n case of r e f u s a l , Vattel quoting 

•in support of the seizure by force of things indispensable 

to the s e i z e r , the case of taking food and even that of 

abducting women ( j u s t i f i c a t i o n of the rape of the Sabines), 

The aim pursued being, however, to help society along the 

road to perfection, natural law must be aided by p o l i t i c a l 

laws a r i s i n g from existence of an i n t e r n a t i o n a l society, 

such laws being either conventional or customary laws. That 

imperfect natural laws also exist can be seen vhen a State 

.cannot demand frcaa another the accomplishment of a duty by 

virtue of p o l i t i c a l laws. Thus, as regards r i v e r s , the two 

authors recognise that they are subject to t e r r i t o r i a l 

sovereignty. They belong to a l l f o r tee purpose of drinking 

and drawing water but the sovereign State can quite j u s t l y 

deny the right to t h i s use when i t s exercise i s to i t s 

detriment, 
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Ronce i t Is on its consent that depend the ccaiditions 

to viiich i t may subject the r i ^ t i t grants. 

S^az^te mention must be made of Shgelhardt, since, 

net cont«at with basing his ardent on the principles of 

natural lew, he strength's his thesis by quoting the 

eel^rated passage of the Institutes "Et quidea naturali 

jure eomtounia sunt omnia haec aer aqua profluws et mare 

et per hoe Jltora maris - Plumina autem c«mia et portus 

pttblicil sunt.*' For hjim Rcanan law i a the ejt^ûBêijsn of 

пМ^щ| 'im* Waterways, naturalem oÊim» «U1 tlgarm 

tenens, form part of public property and can belong to no 

person because nobody has the means of capturing them, 

sinee • servitude is ihocsapatible with their constant 

mobility. "There is in my case nothing to be gained by 

monopolising an exhaustible object which is constant 

renewed, of which a l l have an equal need and which Qf*rh 

can use without diminishing the share of the others." 

Vernesco ^^^^ Carathéódory and Dmorgny (^3) 

express similar views, the latter affirming that^natural 

law recognises no privileged riparian peoples. Rivers are» 

property сомтоп to a l l and are subjec1i.-neither tu-eervliaide 

nor condominium. 

Some writers have reverted to this idea of condca^ium 

or rather coimperium. We have already met i t when studying 

the determination of frontiers in contiguous waterways. 

(41) Des fleuves' en droit interniational, 188é. 

^42) Du droit international concernant les grands cours d*eau 
1861. 

(43) le Danube, 1911, 
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According to this concept there would be a common 

.epvereignty of the two States over the river» ТШ ̂ cree of 

16 iroveuhefj' 1792 etáted that "the water course of rtLvê îs. 

аЬ»11 be the oonmon and inalienable property of a l l the 

¿etmfcri«e;l«»tered ly i t . " Oppenheim speak? of «gajeinsamee 

iagetttw" (joint tenancy). 

(LL) 

Ri^er considers that contiguous or successive 

watéri«^d are the cireton property of the riparian States, 

î^us In sMdltion to its right of soverei^gRty over the portion 

of the Hvtr CÈBatained in its territory each State has a 

. r i ^ t of co-sovSreignty over the other, parts of t̂he river. 

Some authors base their liudLtation of the sovereignty of 

•States over the. poition of waterways of etaaaon interest 

flowing t b y a o i ^ their territory on the concept of natural 

international servitudes. 

The State for the beriefit of which a servitude..existed 

would be obliged "civiliter uti» its Hght, which means that 

i t could not cause any damage to the restricted State beyond 

*rtiat was strictly п.есеваагу, 

Heffter aays that "the natural relaiionships of States 

iip.±oh have to develop side by side oarry in themselves the 

necessity of certain restrictions of sovereign rights 

They have been given the name of natural public servitudes" 

•(ser̂ s±fctctes--juriB ••g«atĴ >?»4ig.eeaHâ -» «te). To these are added 

the positive servltudefi to which St at es^KSVtrfr a еЗдг̂дп sent ed 

(servitutes juris gentium voluntariae) through treaty or custoôTr 

As a result of the former, a State is obliged to .receive 

the waters >ф1сЬ flow-in -a natural" manner from, an adjacent 

State,, and must not divert the coiwse of a riverain harnessing 

i t . .In short, i t must not cause injury to the neighbouring 

State, 

(44) Pilnoipe du droit dee gens, IÔ96» 
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Miss JReid ^ makes a iii3tinctic«~b«t^rtaeo-n^ga^ 

and positive servitudes. She points out that natural 

resouroea are -unevenly d i s t r i b u t e d , and that t h i s mal­

d i s t r i b u t i o n i s further complicated by the establlshm^t 

of a r b i t r a r y f r o n t i e r s between sovereign'States, In her 

view, negative servitudes constitute one means of bringing 

about à better d i s t r i b u t i o n of natural wealth, "A 

s i g h i i l c a n t application of a negative servitude," she r 

de#«Mltre»| % l r e a d y occurs i n ttóraeotiim »1Ш ife^ «csatrol 

exercised over the diversion of waterways 7--a problm 

aggravated by the. rapid development of hydro-electric power, 

since uncontrolled 'diversion might eventually ruiri a 

p a r t i c u l a r industry depending on that power, or even the 

e l e c t r i c a l Industry itself»" In support of her argument, 

the fliuthor quotes the Treaty of.Versailles,.whereby Germany 

. bound herself not to, undertake or to allow the construction . 

of any l a t e r a l canal or any derivation on.the right bank' 

of the r i v e r opposite the French f r o n t i e r s , aie contends . 

that t h i s r e s t r i c t i o n , i s thé corollary bf the positive 

servitude, granted simultaneously to France, of taking 

water from the Hiine to feed canals, whether existing or 

to be constructed, and conferring on her the exclusive 

• right to the power derived from works of regulation on the 

r i v e r . , • ^ 

Private law, says F a u c h i l l e , has formulated i n si m i l a r 

cases a theory whioh should guide us. Relationships of 

contiguity or neighbeurhood between properties belonging 

to dlfjferent owners necessarily result i n a c o n f l i c t between 

t h e i r respective r i g h t s . Such c o n f l i c t can only be 

(•45) Op, c i t . (^ar, 
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resolved by mSans of eerfcaiu l i m i t a t i o n s imposed on the 

«jcercise of the riants natuiiâHy inherent i n the property. 

He th«i enumerates a number, oí сопвегщепсеа whioh fee regards 

as àeeêpfced a p r i o r i i n the absence of çonireutlons, nawBâyt 

!• a ri p a r i a n can never change ' the j)oînt \rtiere a 

•waterocjurse enters the t e r r i t o r y of a r i p a r i a n State, 

without the consent of that State, as such a change l a 

Sfiilyalent to a modification i n the l a t t e r ' s ftstual t e r r i t ^ i j l 

' 2* A r i p a r i a n cannot make or allow to be made i n i t s 

. t e r r i t o r y éohstructions'or establishments which w i l l be a 

cause of floods'affecting another r l p a r l a n j 

3. a r i p a r i a n cannot perform i n the part of the r i v e r 

which flows along i t s border acts whioh w i l l have the 

effect of diy l n g up and completely eliminating the watejrway 

on i t s a r r i v a l i n the t e r r i t o r y of anothet^ State, That 

again Would be a vi o l a t i o n , of the very constitution of 

the t e r r i t o r y of that State, 

Quint also thinks that c o n f l i c t s of interests vrtilch 

a r i s e i n connection with international waterways "derive 

e s s e n t i a l l y from the international law o'f nei¿ibóurly 

rel a t i o n s " and private law provides him with a good sta r t i n g 

p o i n t . He r e c a l l s i n t h i s conneotion A r t i c l e s (^kh and 

645 of the French C i v i l Code: "A person whose property i s • 

on the border of a stream can use the water as i t flows to 

' i r r i g a t e his lands. A person through whose tenement'the 

water flows can even, use i t . f o r therdistance i t runs through 

such tenement, provided i t is put back in ;its ordinary channá. 

When it' l e a v e s his "tenement,". '!If a. controversy arises 

,«..» the Tribunals i n rendering the i r , decisions must 

reconcile the necessitlee of agriculture and the respect . 

due t o ownein^hip • Articles'è?^^^ C i v i l 
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Code of the Netherlands зге slnxllar to those of the French 

Code» . 

4б« 7t\& sovereignty of a State i s one of the essential 

elements of i t s personality i n the i n t e r n a t i i i a l community. 

I t can be defined inside i t s t e r r i t o r y ae a зиргше 

power which i t i s call e d upon to exercise, but .within the 

l i m i t s l a i d down by the same right of.other States. That / 

at l e a s t i s wtiat F i l l e t affirms, whâai h® gays that "States 

Ш*^ ' 0 ^ $ themselves only one fund«№^te.l anâ testâtial 

r i ^ t , that i s t h e i r righ,t to jnutual respect of t h e i r 

sovereignty." However, although recognising that each 

State has a right of sovereignty, he subsequently subjects 

i t to the international community. In the international 

society, the presumed right of independence, of; the State 

does not e x i s t ; «the State ce-'ses to be the master to 

become a mere member of the association, and a subject 

of the common interests of that society." Шеп there i s 

a c o n f l i c t of i n t e r e s t s , the author admits.the law of the 

least s a c r i f i c e . "The only means of s e t t l i n g the d i f f i c u l t y 

. i s to give the preference to that of the two'sovereignties 

.of which the claim i s based on a greater interest from 

the point of view of the exercise of i t s function's and 

thus of the fulf i l m e n t of i t s duties." 

47» Most authorities váio have studied the u t i l i s a t i o n of 

waters f o r i n d u s t r i a l purposes admit the sovereignty of the 

State over the portion of the vj-i'terway sitnat'V. i n i t s 

t e r r i t o r y , but i n s i s t on the l i m i t a t i o n of that sovereignty 

• • by the right of ownership possessed by the neighbouring 

State. As soon as serious injury may be caused to i t as 

a result of i n j u r i e s inherent i n neighbourhood,'Its consent 

awst be obtained, and pr,^or agre<anent i s then necessary,. 
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Kiticer f avows the principle of abBôlate 

sovereign^ as regards the disposal of the waters, but 

upâiolds that of the inviolability of the È9reign 

territory* 

Hjnclis ^^^^ upholds the unlimited right ©f the up­

stream (умпег to divert the flew. He a(^.te, however, 

that l a Viirtsin special oases it i s necesssdry to ешраге 

<Hihe velue of eonflicting claims of oppoaing States 

aeeording to the effect upçgn each of thé act of 

diversion"j and he further regards i t áe a moot point 

whe^er a diyersifw which results for «le upstream 

pro|«letor in Щ slight advantage inhish cannot Ьедг 

e(»4parison with the disadvantage resulting for the 

domtiream proprietor amounts to an abuse of p<>w»^« 

Oppenheimi in his treatise en international law, ' 

everywhere insists on limitation of sovereifi?ity« 

i t is,a rule", he says, "of IntematiDnal Law 

that no State is allowed to alter the natural conditions 

• f i t s own territory.to the disadvantage of the natural 

sonáitions of the territory cf a neighbouring State, For 

this reason a state i s not only forbidden to stop or to 

divert the fl^jw of a river vAiich runs from i t s own to a 

neighbouring State, but likewise to make such Use of the 

water of the river as either causes, danger to the : 

neighboiuring State^r prevents i t from making proper uSe 

eX the flow of the river w its part," "As regards the 

utiilsatitHi of the flow f>f /""international^/ lakes •••.^ 

Zelttehrift fur vaikerrecht. Vol. l l , р.573» »Zur Pr¿ge der 
mehreren Staate Qemeineamen Gev^sser, " , 

(47) "International Law chiefly as interpreted and applied by 
the ÜSA,"1922, para, 183. 
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-ihe 1ащ*з l a v a l i d as that conceiving the u t i l i s a t i o n of 

."Ihe flow o f - f i v u r s . " •'• 

^ , Aa s^âfaith , he lays dovin the f b l l o w i i i g 

:;г1пс±$й.йа..._ îk) State i s j u s t i f i e d ípt taking u n i l a t e r a l 

action to use the waters i»f an interiiatic«tóu rtvejp i n • 

any щппег which causes or threatens apiafeeialue • 

injuï7'» tp< the lawful in t e r e s t s of any other r i p a r i a n 

State, On the other hand, a State. jrea||j;not aijttse i t s 

l é p t o a t e SPîghtsJ and. vrtien the . i n j a a ^ . ^ i c h I t my 

suffer.,is not "appreciable", or i s n e g l i g i b l e as 

cellared.tdth the very great advantages obtainedi i t 

shoülíi aequi&aee, subject to f u l l cp©pensatif«n* ' , Such 

ainor d e t r i i n ^ t , aAiçh i s not "appreciable", cerresponds 

to the inconviftiieiiees "due to good neighbourliness** ' 

When there i s a disipute on a matter of t h i s kind', or on 

the importance the propose^ construetipins, the.-parties 

d i a l l have reoourse to a r b i t r n t i p n . 

Schiilt^ess ^^^^ expresses the same opinion. "ï^e 

territôriai.'sovereignty of a State i s subject tñ a 

l ^ t a t i o h in'the senire that althmgb i t may i n -pafihciple. 

dispose f r e e l y of i t s t e r r i t o r y , i t cannot, Iw the. 

exercise of i t s t e r r i t o r i a l sovereignty, af f e c t the ' 

t e r r i t o i y o f the neighbouring State i n such a way that the 

•latter suffers i n j u r y . " He explains, however, that only I 

the e f f e c t s on ''the nat\iral or a r t i f i c i a l l y constituted ; 

State" of a f f a i r s i n the neiglibouring-State are consider­

ed as being unlawful,: However, i t must, suffer "acts 

of no. importance" haviftg- t h e i r o r i g i n beyond the f r o n t i e r . 

Smith,, op, e i t . (par.. 3 0 ) . 

(49) Schulthe^s, op. cit.-(par. 3C). 
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i f they are the legal result of ownership and i f they do i 

not impair essential interests, They are, he adds, what 

qne might call the prinoljplee of the "law of internation­

a l м10^мг1у гьЫШт*^ 
Schulthess, in his study, draws up a diagram of iim ^ 

Y«ri^« f^otors on which an. influence may be i&aca»t&t»á 
and appliest the above principles to each partic^ar аа,Ш^ 

lederle is also insistent on the same point, 

"The opinion prevails at present, " he says "that 

the right of eaah'State to dispose of the watetcourses 

^ situati* in i t s territory is 1ШЩ in т^Шх ^ i t s 

arrangements might result in injury to another State." 

He therefore considers that there would only be 

violation of the territorial integrity of a State i f the 

acte of another State caused''injury to i t . Like 

Schulthess, however, to^ tohom he refers, Lederle admits 

that "negligible" injuries are not regarded as i^ijuries 

i f tl^ay are the normal result of a legal usé of property i 

48, We are, therefore, back to the problem of assessing 

the nature of the injury caused. That question must not 

Ibe settled subjectively.by one of the interested States] 
• > - *• • 

(50 j The diagram drawn up by Sshuithess le as follows : 

Integrity of "Uie 
territory of the State 

Integrity of iSe Integrity of the 
domaln^ofjiiiejij^^ ' land domain 

External fom of the waters ^""^stanfce of the waters 
(ph:rslcal integrity) (chemical integrity) 

Course of the waters ' Amouni of water 
Place of entry into a • Increase of water 

. neighbouring covuttry - . ^ * 
I • ^ . Decrease of vrater 

Current 

Speed of flow 

(SlXjsderle, "Das Redst der intems^ionalen GewSsser," 
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the decision must be taken on the basis of objective 

data and Lederle-submits that " i t i s generally .admitted 

that any a l t e r a t i o n of the nature- of the viaters 

constitutes a serious i n j u r y , " 

(52) 

Reference has already been made to Hüber and 

we noted then that by some of the p r i n c i p l e s he l a i d 

doi«i he meant to forbid to a State any p o s s i b i l i t y of 

exploitdiig à r i v e r i n a way l i k e l y to cause inj t i r y to 

another State* Further on, however, he revels to the 

«мшпоП'doctrine i n stating that "acts of'no importance 

having t h e i r o r i g i n beyond the f r o n t i e r s ^ should be 

endured i f thay result Ггот le g a l .use. of property and i f 

they do not affect the neighbour's essential i n t e r e s t s . " 

An o p t i c a l f a c t o r , as for instance, the destruction of a 

natural monument situated v.dthin the f r o n t i e r i s not 

regarded by him as-an important e f f e c t . 

He also admits that vjhen there are extraordinary 

r e s t r i c t i o n s of the l e g a l use of property vrhich 

represent departures from tho general r u l e , i t i s 

necessary to obtain a "special t i t l e " ^ i . e . to'negotiate, 
» 

F i n a l l y , speaking of f r o n t i e r r i v e r s divided. " r e a l i t e r " , 

i . e . u t i l i s e d conjointly and not i n accordance with t h e i r 

separation i n space, Hüber cXainiS that they can be 

u t i l i s e d by each of t h e i r co-proprietors i n so far "as 

such u t i l i s a t i o n does not diminiôh or render impossible 

the already existing or possible l e g a l u t i l i s a t i o n by the 

othejf co-proprietors, 
( 5 3 ) 

:• Bjbrsken ; - i n a. short study on t h i s qu estion 

decided that the p r i n c i p l e accepted i n the theory and 

practice of intexnationai law ''foi-biùs the State to 

(52) Hüber, op, c i t . , (par.-41) . 
(53) 'Bj8r6ken,"Das Wassergebiet-Finnlands i n 

v«iVe-rT«echtlicher Hlnsicht'j p, ló6 et seo* 



commit -atots r e s u l t i n g i n i n j u r y to and, «onsiderabls 

e f f e c t * on another State» On the other hand, l^e State 

- i s ' f r e e , i n respect of acts the r e s u l t of ̂ i c h only • 

repreaeete minor detriment and ne g l i g i b l e e f f e c t s , ". • 

As f o r von Bar he says i t mast be accepted 

"as à generally recognized p r i n c i p l e that no State may, 

4s>nstructions made by i t i n i t s t e r r i t o r y , cause a 

positive atad e a s i l y recognisable Injury to the t e r r i t o r y 

of andther State," 

îîôumeyer ^^^^ lays the main'stress on the 

d i s t i n c t i o n between navigable and non-4iavlgable waters, 

^^Âxi a l t e r a t i o n i n the course of the water, >flilch is-

harmful to other States, i s allowed i n the case of 

springs and torrents, but prohibited i n the case of 

r i v e r s with a regular course and of lakes"; and he also 

points out the Interference of the rules of internatioxial 

law i n t h i s matter with the administrative and c i v i l 

law of each State, 

J e l l l n e k ^^^^ claims that "a State has the right 

- as a moral person vdthin the framework of the law of 

nations' to require another State to abstain from 

committing unlawful acts" l i k e l y to ham i t , 

(57) • • 
Meurer " lays down the following two rules : 

. "Any u t i l i s a t i o n of common watercourses i s permitted 

i f i t does not cause the neighbour any Injury or only 

an Injury of no importence." 

"Diversion of a watercourse by the upstream State 

•and i t s damming by the downstream State are- forbidden." 

(.54) Annales de l ' I n s t i t u t de droit i n t e r n a t i o n a l , 
Vol.24> page.156. 

(55) Neumeyer, "Internationales Verwaltungsrecht",1922, 
V o l , 2, pag" 5. , . . . ..... 

(56) J e l l l n e k , "Système du dr o i t public s u b j e c t i f " , 2nd 
^ ^ e d i t i o n , Р.2Ю2. 
(57) Meurer, " Z e i t s c h r i f t fur Polltik",Vôl,4,' p.371. 
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Sosa Rodriguez notes that r i v e r s of содаоп 

interest are subject to various sovereignties and each 

must take account of the legitimate r i ^ t s of the others* 

" I t would be untime to say that, to be consistent, the 

doctrine of the absolute sovereignty of the State over 

i t s r i v e r s " vdiich the author upholds as regards 

navigation "should lead to t'ae ri g h t of each State to 

carry out on the portions of international r i v e r s 

belonging to i t any works i t pleases," I f such 

absolute srovereigity of the State over the r i v e r s permits 

I t s t r i c t o jure to prohibit foreign f l i p p i n g "when 

the a g r i c u l t u r a l or i n a a s t r i a l e xploitation of the 

r i v e r s i s involved", the question i s d i f f e r e n t . Each 

of the r i p a r i a n States enjoys a r i g h t of ownership, 

idiich l i m l l * the freedom of action of the others. 

The w r i t e r concludes by saying "The best thing 

i s therefore f o r the States to agree on the matter by 

means of conventions". I f there i s no convention, he 

adds, the States can be guided by the solutions 

offered by private law r e l a t i n g to neighbourly 

r e l a t i o n s , thus agreeing with the theory put forward 

by F a u c h i l l e . 

(58) Sosa Rodriguez, "Le dr o i t f l u v i a l international 
et l e s fleuves d'Amérique l a t i n e " , p. 51. 
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PRINCIPLES GüVERMING...HYDRO-ELECTRIC DEVELv-.'tCNT ÜF WATERWAYS 
OF СОШОК INTEREST 

Case-law 

Case-law proper on t h i s question, as a normal r u l e , 

consiste of judgments by international courts or 

decisicais by ad hoe tribunals or commissions, 

îîote should be taken i n t h i s connection of the 

judgment rendered by the Permanent Court of Justice at 

the Hague on, 28 January 1937, which зешз, indeed, to be 

one of the very few judgments which may use f u l l y be c i t e d . 

I t should also be pointed out that t h i s judgment, 

delivered i n connection with a dispute between Belgium 

and the Netherlands a r i s i n g from a diversion of water 

from the Meuse, related to a misinterpretation not of 

inte r n a t i o n a l law but of a treaty concluded between those 

two coxmtries on 12 May 1863. The judgment ruled (59) 

that "as regards such canals, each state i s at l i b e r t y 

to modify, enlarge or transform them, and even to increase, 

the volume of water i n them from new sources, provided 

that the diversion of water at the treaty feeder and the 

volume of water to be discharged therefrom i s . not 

affected." , 

Apart from judgments delivered by international 

courts, however, there are also decisions pronounced by 

certain national courts which may seem no less important, 

such as those r e l a t i n g to the settlement of disputes t,hat 

have arisen between Federal States of the United States 

of America, between Cantons of the Swiss Confederation 

and between certain Geman "LSnder". 

(59) B r i t i s h Year Book of International Law, V o l . XIX, 
1938, p.232, para. 6, 
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This comparison se^s an apt one in view of the fact 

that no national codified law сош&оп to the parties in 

dispute existed at the time, and that the judgments in 

question cited the principles of international law. In 

this connection J . Hostie ^ ' observes that in the United 

States, the different States adopted either "eoitgzion law" 

1фвГвЬу "riparian--ownere-,^kwnetream.haye-eq^ r i ^ s i n 

the unintexmqited flow of a stream" or the new c i v i l law 

of "privative appropriation", according to whether their 

water,resources were abxmdant or meagre. This gavé rise 

to a series of disputes which could be Settled only by 

reference to the actual rules of international law. 

The author also points out that the United States 

Supreme CouH plays a dual role, "sitting as an inter­

national as w e l l as a dcmiestic court", and that i t applies 

"State law arid international law ae the-exigencies of the 

particular caàe may deaaand,"̂ '̂̂ ^ 

Certain jurists, however, hesitate to attribute real 

value to these judgments. It seems very dangerous, in 

their opinion, to transpose into the intemational sphere 

rules laid down by certain confederations to govern the 

relaticxis between their member communities. Such 

(60) J . Hostie, op. cit.,(par. 29), p. 74. 

(61) See also Sprout, "Theories as to the applicability 
of International Law in the Federal Courts of the 
United States", in the "American Journal of Inter­
national Law", Vol. 26 (1932), p. 281 ("Natural Law, 
on which the authority of intemational law is based, 
continues to play a part, in -national courts")) and 
Staith»s treatise "The American Supr^ne Court as an 
Intemational Tribunal" (1920). With regard to the 
application of intemational law by the Swiss 
Federal Court to disputes between Swiss canteáis, see 
Sobindler, "American Journal of Law", Vol. 15 (1921), 
p. 149. 
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r e l a t i o n s , whether derived from conventions f r e e l y d i s ~ 

cussed among those communities or from the constitution 

of the confederation of which they are members, never­

theless .owe t h e i r existence to a p a r t i c u l a r l e g i s l a t i v e 

code which may vary from one confederation to another and 

which, even i n i t s most important passages, may be quite 

different from that i n force i n other States, There i s 

no doubt that, i n some cases, the supreme decision of the 

federal authority has been of a p o l i t i c a l rather than a 

l e g a l nature and has found a compremise solution 

"cutting the cake i n h a l f " . This "judgment of Soloman", 

however, may w e l l be different from that which a court 

applying written law would have reached. 

The fact nevertheless remains t h a t , i n the absence 

of international case-law proper, the m l i n g s of these 

courts can make a useful contribution to t h i s study, • 

Let us f i r s t consider the decisions of the United 

States Supreme Court, 

Kansas, a rip a r i a n State of the Arkansas River, had 

brought an action against Colorado, a r i p a r i a n State up­

stream, which had p a r t i a l l y diverted the r i v e r . While 

the Supreme Court rejected the Kansas claim, on the 

ground that the diversion "had worked l i t t l e , i f any, 

detriment" to the p l a i n t i f f , i t nevertheless went on 

to' state: "At the same time i t I s obvious that i f the 

depletion of the waters of the r i v e r by Colorado 

•continues to increase, there w i l l come a time when 

Kansas may j u s t l y say that there i s no longer,an. 

eqiiitabie d i v i s i o n of benefits ..."^^^^ The . 

p l a i n t i f f ' s right was therefore safeguarded / 

(62) Quoted from Smith, "The American Supreme O o v x i 
as'an Intertiation?! Tribj-nal", (1920), •pp.86-87. 
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tri respect of the i n s t i t u t i o n of "new proceedings 

whenever i t s h a l l appear that t h r o u ^ a material 

increase i n the depletion of the waters of the 

ArKdnsas by Colorado, i t s corporations or eitiscNM, 

the subst&tttial intersssts of Kansas^ aï* being ' 

injured to the^ extent of destroying the equitable 

apportiimaent (if benefits between tí» two States 

r e s u l t i n g from the flow of the river,** 
f- " . . . 

Thiit, while the Court <x>«»icLej»d that th* . , 

a&taal i n j u r y did not exceed the l i m i t s iapoesd by 

good neighbourly rela t i o n e , i t аЗзо streased ЛЬе 

principle of the equality of Statee which l i b d t a t h e i r 

sovereifflty,-'tTms.-.iiXustyating i n particular the 

d i f f i c u l t y of assessing substsuatial injury,' 

A sjjnilar judgment was rendered by the same Court 

on 24 February 1931 i n a dispute between the States 

of Conneptlcut and Massachusetts regarding the 
t 

proposed diversion of the waters of two t r i b u t a r i e s 

of the Connecticut ^river (the Wave and the S w i f t ) . ' 

"Ocwnneotlcut's b i l l i d l l ba dismissed without, 

prejudice to her right to maintain a suit against 

Massachusetts vriîenaver i t s h a l l appear that sub­

s t a n t i a l interests of Connecticut are being л-̂.г' " 

injt^red,"^'^^^ I t i s thus neoessary f o r the i n j u r y 

to be'Substantial"and not presumptive; the Court 

specified i n p a r t i c u l a r that"the facts do net shew 

that any r e a l or substantial injury or damJSige w i l l ' 

presently result to Connecticut from the proposed 

diversion," 

(бД) "American Jourwal of IntamationSl Law", 
v o l . i s ( 1 ^ 2 ) , page 163. 
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In 1 9 2 2 , i n a dispute-between ЬЫ States of Wyoining and 

Colorado,, the Court delivered the following judgment: 

"The contention of Colorado that ; she, as. a State, 

r i g h t f u l l y may divert and' use as she may choose, the 

waters flowing, within'.her boundary i n t h i s interstate -

straam, regardless of any prejudice that t h i s may work to 

others having r i g h t s i n the stream below her boundary, 

cannot ba maintained."^^^^ 

Th® New Jersey v. New York s u i t i s s i m i l a r , apart • 

from a few minor points, ' 

On 18 Kay 1 9 3 1 , the Court delivered yet another 

judgnent of a similar nature i n the suit betwe-an 

Arizona and C a l i f o r n i a i n coruicjction with the 

diversion of the waters of tifie Colorado River during 

the construotion of the so-called Boulder Оаш'"̂ ^̂  

Негэ too, i t rejected tho plea by the r i p a r i a n state 

downstream on the ground that no injury ôxisted but 

stated s p e c i f i c a l l y that Arizona could not at a 

l a t e r juncture appropriate the waters of the Colorado 

r i v e r , . 

In the case of North UaKota-v, Minnesota, the 

elimination of bends i n a r i v e r i n Minnesota having, 

by r a i s i n g the l e v e l of Ьаке Traverse, • led te^the 

regular flooding of certain farms i n North DaKota 

by the Bois des Sioux r i v e r , the outlet of the Lake, 

when i n spate, the Court's decision was sim i l a r : 

" I t needs no argument to reach the conclusion 

(64) J . Hostie,- op, c i t . , ( p a r . 2 9 ) , observes,.in connection with-

these three judgments, that i n the f i r s t suit • 
Kansas r e l i e d on conmon law and Colorado o n . c i v i l 
law. In the second s u i t , both States based theii" 
claims on c i y i l law, and i n the t h i r d s u i t , botii 
States upheld coiiimon law. I t i s , thera.fore p a r t i ­
c u l a r l y i n t e r e s t i n g to note that the Court consist­
ently applied international law i n a l l three 
instances* 

(65) B r i t i s h ïear Book of International Law, Vo l . X I I I , 
1932, . Р Д 9 0 
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•that .where .one ^State by a change, i n i t s method--of 

draining water from-lands within i t s bprder, increases 

the flow into-an interstate stream, so that i t s natural 

•capa,city i s greatly expee.ded and the water i s thrown 

upon the; farms of ; another State i t i s ti)e,creation 

of a public nuisance.of simple type f o r which the 

State may properly ask an injunction." _ 

56. • , The,Suprssm© Court was also c a l l e d upon to 

adjudicate i n a dispute, which we c i t e ^pro memoria, 

between Missouri and I l l i n o i s i n 1901 and 1906 on 

the subject of the poll u t i o n of the M i s s i s s i p p i . 

57. In view of i t s importance, .special mention 

should, however, be made of. the judgment,concerning 

the '"Chicago diversion", l i t i g a t i o n on which lasted 

for decades, f i n a l l y involving thirteen States. 

The c i t y of Chicago, î áiich i s situated on the 

watershed of the S t . Lawi'ance r i v e r and the M i s s i s s i p p i , 

underwent rapid expansion towards the beginning of the 

century. I t embarKed on .the diversion of the waters 

of Ьаке Michigan,, of which the S t . Lawrence, forms the , 

natural outlet, into the M i s s i s s i p p i . Canada,.together 

with a certain number of States bordering on the S t . 

Lawrence i n the Eastern part of the -USA, considered 

themselves injured by the resultant f a l l i n the water-

l e v e l , Complaints hav3.ng been lodged against- I l l i n o i s , 

by Wisconsin and four other States, the Supreme•Court 

delivered jud^ents i n 1925 and 1929 i n favour of the 

rip a r i a n States downstream.' Dealy^^^"^, i n his 

ctMTientary on those jud^nents, Writes: "The Court 

(66) American Journal of, International;Law, V o l , 23, 
р.ЗЮ. 
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also held ..... that a diversion of water i n one State, 

vAiich causes a lowering of water l e v e l s in^other States 

and thereby does substantial i n j u r y to t h e i r i n t e r e s t s , 

i s i U e g a l » 

As we have just seen, the view taicen i n these 

decisions tgr the Supreme Court was p r a c t i c a l l y 

i d e n t i c a l i n each case. ;In 1395, however, Mr. Наийоп, 

lîtïitêÉ i t u t e s Attorney General, based hts Urgttfeents 

on the subject of the Rio Grande on different grounds. 

"The fact that the Rio Gr^de laciis s u f f i c i e n t water 

to permit i t s use by the inhabitants of both countries 

does not e n t i t l e Mexico to impose r e s t r i c t i o n s on the 

United States *riiich would hamper the development of 

the latter»s t e r r i t o r y or deprive-its inhabitants of 

an advantage with which Nature had endowed them and 

which i s situated e n t i r e l y within i t s t e r r i t o r y . To 

edfflit such a r i ^ h t would be ocanpletely contrary to 

the p r i n c i p l e that the United States exercises f u l l 

sovereignty over i t s naticsial territory.'! He adds, 

however, that the question was one of poli c y and 

"should be decided as one of p o l i c y only, because, i n 

Biy opinion, the r u l e s , p r i n c i p l e s and precedents of 

international law impose no l i a b i l i t y or obligation 

upon the united States." 

Before leaving the subject of United States case-

law, mention should also be made of a judgnent by the 

C i r c u i t Court of the United States i n and f o r the 

Southern D i s t r i c t of Texas, dated 5 December 1911^^*^1 

obliging the "Rio Grande Land and I r r i g a t i o n Company", 

which had been responsible f o r the, diver s i oii of the 

(67) Ibid. (1912), p.483. 
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waters of the Rio Grande, to abandon this illegal 

diversion and pay damagas to the injured party. 

The case-law of the German R<»ich follows a 

similar line of reasoning, r 

Vie shall merely cite the 'v*ry important judgment 

rendered on 18 Jme 192? by the Supreme Court of the 

Reich adjudic«;.ting on Federal Questions (Staatsger-

ichtshof fur das deutsche Reich) in connection with 

a disp«riU between tha lender .of WUrttemberg, PrUesia 

and Baden relating to the percolation of the waters 

of the Danube^ These waters sank between a 

point in Baden territory above Futtingan and a point 

in WUrttemberg territory below Futtingen. The greater 

part of the water disappeared underground and, on 

emerging, flowed into the Baden section of the Aach, 

Ш which industry was able to dayelop thanlcs to this 

important feeder, . VJUrttemberg conpiderfed herself 

injured, and proposed to Badsn that the course of the 

(68) Lamüérs-Simon, "DieRechtsspi^chung des'Staats-
garicjatshofs. fur das deutschá Reich", Vol. 1, 

• p.183,; ; . :.. ,. . ,v,v-.., ... 

. Ргь íándriss.hae devoted ssveral iiapers -t'o the 
subject: 

"The Percolation of the Dsmuba!', a study . 
submitted to the Governments and Diets of 
WUrttemberg and Baden^ 19Ô7i "The 4uesticn 
of the Percolation of the Danube", 1908j 
"Basic Opinions,on the Solution 6f the 
Problem of the Percolation of the Danulae",: 
1909. 

The Diets of WUrttemberg and-Badon had already 
devoted attention tj3 the questi'c^^ The '' 
WUrttemberg Upper House- considered.the matter • 
in 1905, and on 11'June 1907, '9 and U February 
1909 and 3 May.1910, while the Lower House'dealt 
with i t c«i 8 July 1909, The Upper-House. ©#• • 
Baden discussed the matter from 6 to 9 .April 1910. 
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Danube be diverted by r ^ t i f i c i n l means, so that she might 

keep a certain volume o i water f o r herself< In passing 

jud^.ent, the Court'declared: "With regard to the use on 

" i t s own t e r r i t o r y of a waterv/ay owned j o i n t l y with another 

"State, every State i s subject to l i m i t a t i o n s based on 

"general p r i n c i p l e s of international law precluding i t from 

" i n f r i n g i n g the r i g h t s of another member of the in t e m a t i o n a l 

"community. No State has the right to cause substantial 

" i n j u r y to the inter e s t s of another State by the use i t makes 

"of the waters of a natural waterway." This conception of 

the law i s assuming ever increasing importance i n the i n t e r ­

national f i e l d , especially since i t has now become necessary, 

by reason of t h e . f u l l e r exploitation of. natural hydraulic 

power, to s e t t l e by agreement conflicts/of i n t e r e s t vAiich 

may arise i n connection vdth the big waterways of common 

in t e r e s t , • ' 

The Supreme Court wi^nt on to sayt "Xuiile admittedly 

"a State has no ri g h t to use a waterway shared with • 

"aiwbher State to i t s own .nivcaitab;., regardless of the 

^ r i ^ t s 6f t h i r d p a r t i e s , i t follows that i t i s likew3.se 

'bound to carry out the necessary measures oommpnly adopted 

"nowadays by c i v i l i s e d Stateii vdth regard t o t h e exploita-

" t i o n of waterways. I f a State G-r̂ vernmeant faj.ls t o apply, 

"or вv^iц prohibits the application of, measures deemed 

Pne^essary i n the l i g h t of the recognised p r i n c i p l e s 

"concerning the exploitation and regulation of watei">;ays, 

"With the result that the population of another -State 

"thereby suffers i n j u r y v/hile the population of -the f i r s t 

"State i s favoured, such conduct i s incoiupatible -vidth 

"the essential p r i n c i p l e s govt;rning the comity of nations. 

"A decision based on general p r i n c i p l e s i s therefore 

"called f o r , to cover not only the case of a State 

"which allows free .play t , i;¿,turax lo r c e s , but ?XDO the 

http://likew3.se
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"case of a S t a t e which, contributes to the effect produced 

"by those forces omitting, to take; action, as prescribed by 

ïlew'.". 

I M s second part of the German Court's judgment thus 

áppeiáirs to-extend the interpretation of ̂ the p r i n c i p l e of 

'limitations' imposed by considerations of good neighbourly 

re l a t i o n s to include not only the obligation'to abstain 

from certain acts but likewise the necessity f o r taking 

p o s i t i v e action. Such a conclusion admittedly goes 

beyond the generally accepted doctrine, and, as we have 

seen, soffie authors, such as Schenkel^f^^, oppose i t . We 

s h a l l ccsne across another broad interpretation vriien study­

ing' the preparatory work on the Geneva Convention. Thé 

German Court'si judgnent has overstepped the'frontiers of 

the cQimtry i n vAiich i t was rendered, and Smith 'points out 

i t s s i m i l a r i t y to a decision by the P r i v y Council i n 

Stollmeyerv. Trinidad Petroleum Со» ̂''''̂^ 

With regard to Swiss case-law, mention must bè made 
(71) 

of a judgpient by the Federal Court dated 12 January 1878^ 

delivered i n connection with a dispute between the canton 

of Zurich, the upstream r i p a r i a n , and the canton of Aargau, 

the downstream riparian.. 

"In the case of waterways which flow tlirough several 

"cantons,"' i t r u l e s , "no canton has the right to undertake 

'heasures on i t s t e r r i t o r y which would be detrimental to 

"another canton, such as, for example, the diversion of a 

" r i v e r , the erection of dams, etc which would e n t a i l 

"infringement of t e r r i t o r i a l r i g h t s , " 

(69) Schenkcl^./op.x c i t , (par. 39) . 

^ 0 ) B r i t i s h YearbookVof International Law,-Vol,1, 1929, 

(71) Entécheidungen des schweiieriâcheri Bundesgerichts, 
V o l , 4, pp.34, 37 and 47. 
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A settlement was also reached i n a dispute between 

ZUrich and Schaffhausen.. Шщ. Zurich proposed to construct 

a hydro-electric plant on the Zurich side of the Rhine f a l l s , 

Schaffhausen regarded the proposal as a threat to i t s t o u r i s t 

trade and lodged a complaint with the Federal Court seeking 

recognition of i t s t e r r i t o r i a l sovereignty o v ^ the waters 

of the Rhine f a l l s , The Federal Court's decision of 

9 November 1897 nevertheless rejected that claim i n respect 

of the southern aide of the waters of the Ihine f a l l s , and 

pronounçeé: i h favour of actual p a r t i t i i a i , . 
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PRINCIPLES GOV^NING THE HYDRO-ELECTRIC DE№)PMENT OF 

WATERWAYS OF COMMON INTEREST 

C r i t i c a l Analysis of Theory and Case-Law 

We have confined ourselves so f a r to an e}фositiori of 

theoiy and case-law concerning the p r i n c i p l e s governing 

the hydro-electric development of waterways Ш common 

in t e r e s t . 

We s h a l l now attenpt to a r r i v e at a number of general' 

r u l e s , b u t - f i r s t we must analyse'some of the views 

encountered. 

The portion of a viaterway of со̂шкрл interest which i s 

situated pn the t e r r i t o r y of a p a r t i c u l a r State i s an 

integral'part thereof i n the same way as a national 
waterway," 

The l e g a l regime governing the t e r r i t o r y of a State 

cannot be other than that of f u l l ownership. By 

d e f i n i t i o n i t i s impossible f o r ar^^ external authority 

to be l a w f u l l y exercised t h e r t i u , and any interference 

could only be the consequence of temporary intervention. 

Over i t s a m t e r r i t o r y a State possesses a r i g h t of 

domain, a "kind of dominium emnens". 

In the f i n a l analysis t h i s power takes the form of 

fu l l sovereignty. 

This concept of sovereignty has given r i s e to 

innumerable theoretical discussions and has also evolved 

with the passage of time. I t actually means that there 

i s no l e g a l l y organized human authority above States, 

which i s competent to regulate t h e i r a f f a i r s . 

Up to the l 6 t h centuiy p o l i t i c a l society was organized 

on a h i e r a r c h i c a l basis. . Over the Pr4,nces there was a 
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l e g a l authority such as that of the Pope or of certain 

gre»t Èaaperors. Their o l a i a s to \хщтощ gave r i s e t o 

thft iá^a. o£ the c i v i l i z e d world being constituted i n a 

hisaWkrefatoal form reminiscent of the in e t i t u t i i t t j s of the 

ВхШП !Ël^ire and calculated to please c e r t a i n ecclesias-

ti'6el writers yáio viewed the terrestarial world as a 

refleàtiojf.of the kingdom of heaven. Moreover, the 

actual fJ4)^tiers were not c l e a r l y áéfined. I n ttie 

•Middlr'J^iSSV'and even at the beginning ©f the modem era, 

i t wc№U4 have been d i f f i c u l t t o trace a o ^ ^ f t t e l y the 

boundaries of the t e r r i t o r y ç>f a b i g State. Snxcïi States 

were generally separated by border provinces or "marches" 

vitoiiçh were, sometimes dependencies of an independent 

Pfijwer. "Natura non f a c i t saltus" aays an o l d 

liiili?8pphical adage which can be appropriately applied 

to this.period p r i o r tp the I6th century. The power f^f ̂  

a monarch governing a State was strongest i t i the centre 

of the' t e r r i t o r y , gradually diminishing trwards i t s 

ejttremities u n t i l i n the disputed border áreas i t was 

v i r t u a l l y non-existent. 

But during the l 6 t h century t h i s period i^f 

UDoertáinty was followed by an era i n v b X c h , withiw the 

framework o f - t h e l r h i s t o r i c -boundaries. States sought tO 

consolidate and vrtiore necessary extend t h e i r t e r r i t o r i e s . 

The idea pf papal or imperial supremacy disappeared and 

i n 16A8 the Treaty of Westphalia established the 

pr i n c i p l e of the co-existence of States recognizing each 

other as members ç\f a community i n public law. To 

escape the p o l i t i c a l hegemorçr claimed by the СЗегтап Holy Roman 

Etepire, the States coticei-ried proclaimed t h e i r independence 

and took t h e i r stand "behind "the dp^aa, of absolute, 
' ( 7 2 ) ' 

i n d i v i s i b l e and irre d u c i b l e sovereignty". ^ ' 

(72) Nicolas P o l i t i e , "La Morale internationale", p. 100. 
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Having íreed themselves of foreign domination the 

States then thought that t h e i r sovereignty was unlimited 

and that they could act as thejr thought f i t without being 

accountable to an$^e This .tírend towards the omnipotence 

of the State >*iich was strengthened by the Reformation 

became s t i l l more marked during the French Revolution and 

completely triumphant i n the 19th century. 

The essential l e g a l consequence bf such a concept of 

sovereignty was the equality of States before in t e r n a t i o n a l 

law. The p o l i t i c a l influence of States may of course vary 

but when confronted with a r u l e of international law they 

are a l l on the same footing-. The idea that the State has 

a l e g a l power above vdiich there i s no organized l e g a l 

power i s of considerable p r a c t i c a l s i g n i f i c a n c e . 

I t means that States are e n t i r e l y free to form t h e i r 

own judgment of situations which concern them. Such 

judpient may lead to disputes vAiich cannot be s e t t l e d 

unless the contending States agree to submit them to an 

ar b i t e r or judge. . Furthermore, there i s a danger of 

serious diffic\iltiôs a r i s i n g i f a State wishes to a l t e r 

the e x i s t i n g l e g a l order through the application of a 

l e g a l p r i n c i p l e , such as the "rebus s i c stahdibus" clause. 

I n the absence of a higher authority the only solutions 

are voluntary acceptance by the other State concerned or 

a t r i a l of strength. Nevertheless, from t h i s period 

enwards, the authors recognize that apart from respect 

f o r a loosely defined moral law, the only l i m i t which the 

law places on the action of States i s respect f o r the free­

dom and independence of others. This i s the theory of 

auto-l i m i t a t i o n . I t haá rio j u r i d i c a l basis since the 

existence of law does not and cannot depend on the v o l i t i o n 

of a single e n t i t y subject thereto. Nor i s i t s c i e n t i f i c 



i¿/ECÉ/£P/9e Revpl 
page ai, 

i n conception since, the conditions governing the linùtation 

are not stated. 

At the end of the nineteenth century, under the 

ртоввиге of tiVents, the authors, looked to equity and good 

f a i t b Ы l i v e effect to the peoplos» a s p i r a t i ^ l t o ^ r ^ e 

ííitorn«,ti-áaal j u s t i c e , and to t h i s concept oí the l e g a i 

balance r e t i r e d . But the evëaits responsible f o r the 

overthrow of the old theories wure the I9I4-I910 war and 

the establishment of the League of Nations, as we s h a l l 

f i n d wfeen we come to study the Geneva Convention. A r t i c l e 

15, paragraph в, of the Covenant of the League of Nations 

introduced a new concept, that of - "matt«re solely within 

domestic jur i s d i c t i o n ^ ' , which was to limi.t thô s o v e r e i ^ t y 

of Statesî " I f the dispute between the partitís i s claimed 

by one 6f t h ^ , and i s found by the Council, to arise out 

of a matter which by international law i s s o l e l y Within 

the domestic j u r i s d i c t i o n of that party, the Covincil s h a l l 

so report, iqnd s h a l l make no recoimend'ation as to i t s 

settleanent". Hence, should a dispute a r i s e , the State 

recognizes that i t i s subject de .lure t o international 

l e g a l authority, i t does not automatically assume'powers 

•of j u r i s d i c t i o n but asks a l e g a l authority f o r then. This 

represents a step forward since i n tsffect States abandon 

t h e i r claims to be t h e i r own judges of t h o i r " v i t a l i n t e r e s t s " . 

I t i s curious to note that A r t i c l e 2, paragraph 7, 

of the San Francisco Charter S-J^KS to mark a step back­

ward i n t h i s matter: "Nothing contained i n the pressent 

Charter s h a l l authorize the united Nations to intervene 

i n matters which are e s s e n t i a l l y within the dcxacistic j u r i s -

d i c t i o n of any state or s h a l l require tho Members to sub­

mit such matters to settlanent under the prosent Charter}" 

the word " s o l e l y " i n the f i r s t draft was a better render­

ing of the t«iTO "^exclusif" but has beon roplaccd hare by 
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" e s s e n t i a l l y " , The c r i t e r i o n , therefore^ i s whether the 

matters involved are domestic by natur;:?, with the result 

that the organ seized has no powers of juri.sdictiou 

whenever the matter i s considered domestic-

Nevertheless, accoi-dlng to what fellov/s i n the t e x t , 

a government cannot be-a .judge unto i t s e l f even i n con-
( 7 3 ) . 

nection with e s s e n t i a l l y domestic matters.' ' 

Our aim has been to show broadlf tfce general evo-

I t t t i ^ ^ fef the concept of State süveraí¿^ty sine;?, the 

interpretations given to i t , depend tho p r i n c i p l e s gov­

erning the development t f international v/aterways., 

We s h a l l now study i n greater d e t a i l the tkeoriee 

of the authors laentioned i n a previous chapter. 

Most of the authors recc,vpaize that State sovereignty 

must be l i m i t e d but t h e i r ideas as to the extent of and 

reasons f o r such l i m i t a t i o n s d i f f e r widely. 

F i r s t l y , what view must be taken of -tiiose who hark 

back to natural law and what i s the l a t t e r ' s influence 

i n modern po s i t i v e law? 

Mr. van Wclleniiaven, chief a r b i t e r to ti'ie General 

Claime Board, United States and Me::--deo, stated i n a recent 

decision that natural law migh-. have been highly thought 

of three centuries ago as a guide in-building up a new 

law of nations. The consecration of an i d e a l law of 

man and nations'might have exerted a salutary influence 

150 years ago on the development of democracy on both 

sides of the Atlantic> But i t could not form a l a s t i n g 

basis f o r either national or international law. I t can­

not be used today as a substituto f o r either p o s i t i v e 

(73) Soe S c e l l e , '^ûrcit mt e n r ^ t l ^ ual p u b l i c " , pp.lll-112 
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national law or positive i n t e m a t i o n a l law as recognised by 

the nations and governments i n t j i e i r acts and declarations. 

natural law i s i n Ш ¿ boc^ of rules imposed on 

States but merely a c o l l e c t i o n of i d e a l standards by -vMch 
p o s i t i v e law may be guided. For such standards t o be 

adopted i n p o s i t i v e international law, the States would 

have t o declare themselves i n favour thereof by concluding 

t r e a t i e s or by recognising the value of international oust aim 

based such law". The discrepancies whioh we s h a l l note 

vrtien ftfeaâying l e g a l practice prove that тф. i n t e m a t i t ^ r a l 

custom i s as yet non-existent so f a r as the subject under 

review i s concerned. 

The application of Qrotius's theory to the developmeait 

of waterways would lead us along a very dangerous road. ^ I t 

would enable an upstream State, i n case of necessity, to 

divert a waterway i f , f o r example, the downstream .State was 

not exploiting i t . The upstream State would be the sole 

judge of such necessity regardless of the i n j u r y caused by 

such use, •• , • 

By his doctrine of imperfect r i g h t s V a t t e l moderated 

Grotius*s theory, while claiming to be a member of the same 

school. In hie view the consent of the n e l ^ b o u r i n g State 

i s required. Although no author has drawn the p a r a l l e l , 

we may say that the hydro-electric development of waterways 

represents an imperfect right and these arguments based on 

natural law, the influence of which s t i l l survives, provide 

one of the reasons f o r such consent (to whioh we s h a l l return 

l a t e r ) . 

As we have already,seen, certain authors l i k e Ehgelhardt 

si t e d Roman law i n support of t h e i r contention that r i v e r s 

were eommon property, Winiarski has made an in t e r e s t i n g 

exegesis of the sentence i n the I n s t i t u t e s on which t h i s 
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author based his argument. We s h a l l not go into d e t a i l s but 

merely point out that Roman lew cannot be regarded'as a 

dir e c t soixrce Of international law, 

Roman law was pre-eminently c i v i l law and i t i s only 

.in.modern municipal r i v e r law that some.of i t s .principles 

can s t i l l be applied. I t cannot i n any case be regai^ied 

as representing a source of the law of nations, which rests 

on custom and agreement. Moreover, i n the.Roman era.there 

was no community of nations, since at that time Rome dominated 

the whole c i v i l i s e d world and régularisation of i t s re.lations 

with the barbarians was certainly not the purpose of the 

le g a l rules l a i d downc 

In the twelfth and thirteenth centuries,' despite the 

a c t i v i t y of the commentators,.the Roman law studied by the 

l a t t e r was c i v i l law and remained so i n t h e i r niinds. 

Indeed, since Justinian^s time innumerable p o l i t i c a l 

changes had occurred i n Europe but when adapting the 

corpus j u r i s to the. conditions of t h e i r epoch the commenta 

tors had always clung to the f i c t i t i o u s idea of an Empire 

and considered Roman law as^the law of Christendom, 

With the breaking up of the Empire and the appearance 

of the l a t e r commentators a certain d i s t i n c t i o n began to 

be made, p a r t i c u l a r l y as regards r i v e r s , which were no 

longer regarded as common to a l l . Bartole classed as 

common property "aqua de cáelo profluens", whereas 

"flumina non tot o f f e m m t se". 

The particular!siu of the tiiddle ü^es was another 

obstacle to the development of an international law 

regarding waterways.. "Rivers passed from the public 

domain to the domain the sovereign who had possession 

and seizing thereof and exercised 4^^гisdiction, justlcej^ 

overlordship, the power of coercion and constraint over 

t h e i r v*iole length and breadth", The only i n t e r e s t i n g 
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feature of t h i s period i s that States f o r the f i r s t time granted 

by i n t e r n a t i o n a l convention, certain p r i v i l e g e s i n respect 

of t h e i r r i v e r s t o the subjects of foreign sovereigns 

exaaplcfi, being the treaty between Poland and the Elector 

of Brandenburg, concluded at Trzebieszow on 29 January léiá 
i n reape^etof the Oder and the Waiiia ап4 the treaty 

concerning the Warta between Poland and. Bmâ^n dated 

18 Septe»bçr 1705. 

66. The concept of condominium or èo-imperium provides 

aa b«ti»erMegal basis f o r the ссшноп owierehip of r i v e r s . 

In p o s i t i v e i n t e r n a t i o n a l law there i s no natural j o i n t 

property. Indeed, the l a t t e r presupposes iua agreement, 

and each r i p a r i a n State вхез»о1зве eoverei^ity over those 

parts Of the waterway flowing through i t s t e r r i t o r y . 

Wevertheless, t h i s concept laaükes i t possible to assess 

the commónünterests Of twa States, and leads naturally 

to tho idea of the necessary mtttual agreement, 

67, A more att r a c t i v e theory, p a r t i c u l a r l y where e l e c t r i c i t y 

i s concerned, i s that of the international seiTritude. 

Thi> actual concept of servitude i s s l i g h t l y repulsive 

i n so f a r as i t implies s e r v i l i t y , " Certain w r i t e r s , 

hûîiievôr,,.present i t not as a means of l i m i t i n g sôv&rei^ty 

but, on the contrary, of safeguarding i t . According to 

them, i t consists i n pexmssipn fo r the dominant State to 

use the t e r r i t o r y of the servient State, or i n an under­

taking by the l a t t e r not to use i t s t e r r i t o r y i n a manner 

p r e j u d i c i a l to the dominant State, the n a t i o n a l i t y of the. 

t e r r i t o r y remaining unchanged. -They ссшраге intem a t i o n a l 

servitudes to the pr e d i a l servitudes of Roman lâ Wf and 

subsequently of c i v i l law. Miss Reid ̂ '^^^ gives the 

í7i^)Reid "Servitudes internationales", %îcueil des cours de 

l*,ácademie du. d r o i t .intomational, 1933, Volume I I I , page 15. 
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•following definitioní "An international ser/itude i s a 

r e a l r i g h t based on an agreement between tw:j or luoro States, 

whereby the t e r r i t o r y of one State i s subjected to pemanmt 

use by another State f o r a specific'¡xirpose. I t may be 

permissive or r e s t r i c t i v e but never ontails any conmiitment. 

I t i s always a r i g h t , n&var a duty The use of the 

term i n i n t e r n a t i o n a l law can only be j u s t i f i e d i f i t i s 

r e s t r i c t e d tc a class of rights t r u l y analogous to the 

seJTVitudes of Roman law*'. 

This t r a n s l a t i o n of c i v i l law into i n t e m a t i o n a l law 

i s a delicate matter, Frcra the point of view of the 

dominant tenement, the predial servitude was a 

jus i n re a l i e n a . In a l l property there i s a subject 

and an object and a relationship between the two. 

But can t e r r i t o r y be considered as equally external 

Чп r e l a t i o n to the State as. the tenement i n r e l a t i o n to 

the person of the owner? Ter r i t o r y i s one of the 

constituent parts of the jiiid^ i < i a l j5<ij;su»aliii5--<̂ ^ 

State and i t s function cannot be cmpared to that of 

r e a l prtiperty irx, a^sdation to i t s owner, VJiniarski^. 

i n the above-mentioned work, recalls, the well-known 

formula of F. von L i s z t "There агь two altornative§: 

e i t h e r there i s l i m i t a t i o n of the dominium, i n which 

case i n t e m a t i o n a l law does not appl^"-; or there i s 

l i m i t a t i o n c?f the imporium, i n wiiich case the concept 

of sei^itude i s impossible", 

I t therefore appears that t h i s idea of servitude, 

f o r which the l e g a l basis i s questionablç, should not 

be accepted. Moreover, what are the " r e a l rights" of 

one State i n respect of another, and does the developaent 

of a waterway by one country e n t i t l e i t to make use of 

neighbouring t e r r i t o r y ? V/e do not think so. And 
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since t h i s right must be based on an agreement, we 

consider i t unnecessary t e îïftve recoirse to the 

concept of international servitude i n order to 

j u s t i f y i t . 

ЛЬе use of the concept "negative servitude" to 

j u s t i f y an improved d i s t r i b u t i o n of natural wealth 

i s a f i o t i a i vihich wa do not f e e l i n c l i n e d to adoptj 

neither do we agree with Miss Eeid' s explanation of 

the paSiMlf»S'quoted from the V e r s a i l l e s t x ^ s t y 

(para, 46) . This Treaty, which marKed the conclusion 

of a hard*-fou^t war, granted certain p r i v i l e g e s to 

the v i c t o r countries as reparations, or security f o r 

reparations rather than as i d e a l servitudes. 

As an взфlanation of the theory of the funda­

mental rights of States, R. F i l l e t enunciates the 

law of least s a c r i f i c e . That i s not an взфlanation 

i n law but, at most, one of morality or international 

c h a r i t y . Indeed, no subject of a .right can be 

l e g a l l y bound to rel i n q u i s h i t . Moreover, tha 

problem would only ba pushed back further» Unless 

there ware agreement on a r b i t r a t i o n or mediation, who 

would judge the extent of the s a c r i f i c e to be 

accepted? 

We f i n d i t equally d i f f i c u l t to subscribe to 

his theory of the existence of a h i ^ e r i n t e r n a t i o n a l 

community to which the sovereignty of States i s 

subordinated,. . T h i s concept of a commuiiity, which 

comes from the s o l i d a r i s t school, i s based on the 

inter-depandenca of States vrtiich, as. we have observed, 

i s now st e a d i l y increasing. But such inter-dep^nd-

enca i s not a r i g h t , i t i s a f a c t . This f a c t 
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Ьитфа: about tbe b i r t h of int8niati<»ial law; but 

ikm^ f a c t of intijr-ds pend enea cannot be opposed to 

the J^ght of sovereignty. The function of i n t e r -

aatfeSpal law can never be to impose relaticais between 

Stât#*i but only to f a c i l i t a t e them by providing a 

l e g a l syst^.. 

69. ' 4з111пек, on the other hand, с«з(Г|,84̂ Ф̂ that a 

Stats should r e f r a i n from certain "unlawful" acts, 

This q u a l i f i c a t i o n i s not very e x p l i c i t j either the 

writar means that a hamful act i s permissible' i f 

the parson committing i t has soma «.ind of r i g h t , 

such аз self-defence - i n which case he i e merely 

stating a natural principle generally recognised i n 

a l l l e g i s l a t i o n ; or, on the contrary, hé considers 

that such "unlawfulness" i s an additioxial factor 

i n a de facto s i t u a t i o n , the existenca of vrfiich i s 

lix i o l y to giv3 rise to v i o l a t i o n of the i n t e g r i t y 

of a t e r r i t o r y under the law of nations. We camiet 

accôpt t h i s l a t t e r view. Indead, the idea of 

"unlawfulness" presupposes the existence of miles 

defining lawful acts as opposed to unlawful ones. 

Kow, no such rules e x i s t and consequently the idea 

of unlawfulness i n t h i s s p e c i f i c f i e l d of i n t e r ­

national law lacKs foundation, 

70. Although i t i s possible, to some extent, to 

speax of obligations dariving from neighbourship, 

i t would ba eqxially vain to follow Schulthess i n ' 

t r y i n g to j u s t i f y a l i m i t a t i o n of sovereignty by a 

"right of international neighbourship". I t i s 

tame that States bordering on the same r i v e r are 

united by a community of i n t e r e s t s . But as we 

have seen i n examining the theory of fundamental 
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r i g h t s , t h i s can provide no l e g a l basis f o r a 

r i g h t . 

71. The decisions of^arious Courts which, 

we have considered, subject to certain reservations, 

as equivalent to decisions i n case-law, do not 

always coincide. The position adopted by Attorney-

General Harmon, i n p a r t i c u l a r , d i f f e r s strongly i n 

substance. 

To explain t h i s f a c t , i t i s necessary to bear 

i n .aind the obvious basic differences between the 

United States and Europe, we have seen how 

d i f f i c u l t i t i s to c l a s s i f y the various uses to 

which waterways can be put. кs regards most of 

the large r i v e r s of the Now itorld vfliich we have 

mentioned, i t appears that i r r i g i - t i o n i s the essent­

i a l function. Although i n certain respects, 

p a r t i c u l a r l y the construction of daiTis, the equipment 

of a waterway f o r i r r i g a t i o n can be considered i n 

conjunction with i t s equipment f o r power production, 

there i s an essential difference between these two 

uses. In ona case the water i s expandable, so 

that thero i s a permanent change i t i the quantity of 

flow f o r the -downstreaTi State. In the oth^r case, 

the flow i s temporarily changed but only as regards 

q u a l i t y . Since th3 l i f e of cartain areas i n the 

united Statas depends solaly on the flow of the 

r i v s r s running through them, t h e i r dogged defence of 

the i r r i g h t s bacomas readily understandable. 

72. I t has been our aim, i n examining theory and 

ca3<i-law, to cover the ground аз f u l l y as 'possible. 

Nevertheless, i t зэатз doubtful whether they can 
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Ьз of much help i n dravdng p r a c t i c a l conclusions. 

In point of fact., find that nearly a l l 

authors are obs-îssed by the idea of navigation, 

1/ihich givas a bias to t h e i r theories regarding 

riv-эг law. 

Furthermore, these th-3ori:js f a i l to withstand 

c r i t i c a l analysis, and t h e i r very d i v e r s i t y adds 

..•tjo the coafusion. 

KdVtí.rthelesSj t h i s study was necessary. iven 

i f i t f a i l s to bring out any clear p r i n c i p l e s , i t 

tnrov>fS l i g h t on certain ideas iidriich we s h a l l re- • 

mcomter látar, a speciall;/ those of сошюп 

in t e r e s t , equity, i n t e m a t i o n a l comity and good 

naigiibourliuess. The d i v e r s i t y of theories w i l l 

ÜASwise indicate to Ooveranents the danger of 

r-^lying, i n specific cases, on a single one of them, 

even though i t appears to coincidj with t h e i r 

inter:3sts. 

We ourselves s h a l l ma-ife no attempt to construct 

a theory concerning t\i^ hydro-.?lectric development 

of waters of common interest on th ^ sole basis of 

purely l e g a l conc.ïpts, as t h i s wou.ld, we consider, 

be so much -wasted e f f o r t . 

Leaving the abstract plane, however, wa s h a l l 

now procaid to шахе a close exairánation of national 

practice. 
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PRINCIPLES GOVERNING HYDRO-ELECTRIC DEVELOPMENT'oF 
WATERWAYS OF CCMMON INTEREST 

Legal Practice 

There are i n existence a large number of conventions 

r e l a t i n g to the use of international waterways. They are 

either b i l a t e r a l , i n which case they deal with certain 

given waterways, or general, i n which ̂ case they ar© 

concerned with the problem i n the abstract. 

Sm.e relate to the general use Of the water. These 

w i l l be examined, since the p r i n c i p l e s to be drawn from 

them can be applied i n the case of hydro-electric develop­

ment. U t i l i z a t i o n for the l a t t e r purpose i s also the 

subject of c e r t a i n special, conventions, vriiich w i l l be 

considered separately. The present Chapter i s s.o 

arranged as to bring out thie d i s t i n c t i o n •'Aile following 

a chronological order. 

B i l a t e r a l Conventims Relating to the Hydro-Electric^ 
Development of V/ateways of Common Interest 

Some tr e a t i e s have been ccncluded between various 

coxintries f o r the sole piirpose of covering the 

construction of a power station on one part of-^waterway 

of common interest,. The p r i n c i p l e s on v4iich they are 

founded v d l l be examined i n the present section. 

Chronologically, the f i r s t of such t r e a t i e s appears 

to be the Berne Convention of 4 Oct-ober 19J3 between 

France and Switzerland. 

The object thereof i s to regulate tho methods of 

exploitation Af the water power of the Rhone between 

the works planned at La Plains and a point to be 

specified upstream.of the Chancy-Pougny Bridge. 
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A r t i c l e IV prigvidee that t h e , o p e r a t i c of the dam to 

be consti*ucted s h a l l f c ^ a v f "a set' of rióles agreed betwèeri' 

the tvo Governments vdth a view to avoiding a r ^ r i s k of 

floods and any damage t© the plant upstrèairi, and, so f a r 

as possible, mitigating downstream the detriment ^ i c h , 

may r e s u l t from the changes i n the water flow". A r t i c l e I 
more p a r t i c u l a r l y provides that the dam i s to be established 

at a point where the r i s e i n the water l e v e l thus produced 

cannot extend beyond the outlet of the tailwater canal of 

the proposed plant at La P l a i n e . -For that purpose a free 

outlet must be provided for the overflow, so that i n times 

of ,spate the waters may flow away without any r i s k of an 

excessive r i s e above the point fi x e d as the l i m i t of the 

backwash. In addition, since the dam i s l i k e l y to cause 

a discharge of gravel, i t i s stipulated that the s i l l 

must be constricted "at a l e v e l approaching the average 

depth of the bed" so that,the deposit i s carried away. 

The well-known Convention between France and I t a l y , 

signed on 17 December 1914, oh the use of ' the .waters of • . 

the River Roya and i t s t r i b u t a r i e s , must also be 

mentioned. • I t i s quoted i n t h i s section although i t i s 

•drawn up i n more general teiras, because i t deals 

p a r t i c u l a r l y with e l e c t r i c power plants. 

A r t i c l e I c l e a r l y lays down the p r i n c i p l e of l i m i t e d 

sovereignty. The High Contracting Parties both declare 

that they w i l l r e f r a i n from e x p l o i t i n g , or allowing to 

be exploited, the hydraulic power of the Roya or i t s 

t r i b u t a r i e s i n the sections exclusively under t h e i r 

sovereignty, i n such a way as raight appreciably a l t e r 

the regime or the natural flow of the waters i n the 

State dovBistream. Here again, t h i s p r i n c i p l e i s 

inodified by the p o s s i b i l i t y ' , mentioned i n A r t i c l e 3 , of 
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constructing permanent or tanporary works above or adjoining the bed, 

with the consent of the two Governments. But t h i s p r i o r consent i s an 

essential ciondition. 

The above clauses make up the general part of the Convention 

r e l a t i n g to the work to be carried out. 

A r t i c l e 5 , applying these general principles to certain special 

cases, provides f o r a certain number of r e s t r i c t i o n s . Thus the 

oscillationë produced by the San Dalmas Plant on the Miniera must be 

almost completely damped out and the watercoxirse on entering France 

must be restored t o the state i n v*iich i t would have been i f the plant 

had not been working. The catchment dam of the Fontan plant w i l l be 

raised to such a l e v e l that the Negri plant w i l l not suffer a loss of 

intake of more than two metres,. These few examples reveal the p r a c t i c a l 

importance of t he general p r i n c i p l e s l a i d down. 

The question was taken up again i n the Treaty of Peace of 1 0 ' 

February 1 9 4 7 , where i t i s stated that: 

Annex I I I - В 

" 4 Ca) France s h a l l operate the hydro-electric plants on the Roya i n 

French t e r r i t o r y , taking into account as f a r as,reasonably practicable 

the needs of the plants downstream, France s h a l l infonu I t a l y i n 

advance of the amount of vfâter which i t i s expected w i l l be available 

each day, and s h a l l furnish any other information pertaining thereto; 

(b) Through b i l a t e r a l negotiations Franco and I t a l y s h a l l develop a 

mutually agreeable,' co-ordinated plan f o r the exploitation of the water 

resources Of the Roya", 

On 4 June 1 9 1 7 , WUrttemberg and Bavaria signed a t r e a t y at Ulm for 

the regulation of the hydraulic porer of the 1 1 1 , These two countries " 

agree to allfw each other r e c i p r o c a l l y the f u l l use of hydraulic power 

i n certain sections, ̂ "̂ ^̂  

( 7 5 ) For further d e t a i l s see Martens, "Receuil Général des Traités",' 
3rd s e r i e s , V o l , 1 2 , page 2 9 0 , 
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I t i s stipulated that i f a State has to dam waters at certain periods 

to f i l l r e s e r v o i r s , i t must make adequate compensation before the waters 

are'returned to the river» 

78. On 1 0 May 1 9 2 1 , Czechoslovakia and Austria signed a Convention at 

Prague concerning the delimitation of thé f r o n t i e r between the two 

countries. ̂ '''̂ ^ The f i r s t p a r t of the Cpnvention deals s o l e l y with the 

•Ut i l i z a t i o n of the water-power of the r i v e r Thaya i n tho area extending 

from the beginning of the common f r o n t i e r near Cizcw (Zaisa) to the end of 

that f r o n t i e r near Podmol (BaumSl)» The work was given to a Czech 

enterprise, but since the structures would.stand on both t e r r i t o r i e s , tho 

Austrian Ck)vemment undertook to grant a v a l i d concession f o r the construction 

and u t i l i z a t i o n of the works. Details are contained i n A r t i c l e 2 ; i t should 

simply be noted that i n paragraph ( f ) the Czechoslovak Hepublic undertakes 

to require i t s concessionary enterprise ,tp give compensation to the 

downstream riparians f o r t t m I O & B -caused by the upstream works. Note 

should also be taken of the s t i p u l a t i o n t h a t , should the Austrian Government 

f a i l to make by a certain date a declaration f i n a l l y binding upon'it to 

the effect that a concession has been granted, the part of Austrian s o i l and 

t e r r i t o r y required f o r the construction of the works f o r the e x p l o i t a t i o n 

of the whole of the water-power i n the f r o n t i e r area s h a l l be ceded to 

the sovereignty of the Czechoslovak Republic, 

(77) 

79. An Agreement was concluded-at Capetown on 1 July 1 9 2 6 ' between the 

Government of the Union of South A f r i c a and the Government of the Republic 

of Portugal regulating the use of the waters of the Kunene River f o r the 

purposes of generating hydraulic power. . I t begins with a long preamble 

describing the s i t u a t i o n . The South African Government, . 

desirous,.of u t i l i z i n g i t s share of the water üoz the purpose of 

generating hydraulic power> asks Portugal f o r leave to divert the 

(76) League of Nations Treaty Series, V o l , 9 , page 3 5 9 ( 1 9 2 2 ) 

(77) League of Nations Treaty Series, V o l , 70, page 31Ó ( 1 9 2 8 ) 
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river-waters .for I t s benefit i n view of the fact that-the 

s i l t i n g up of some of the natural channels-prevents the 

riparians from benefiting by the flood waters which have 

inundated the country from time immemorial. 

Clauses 1 and 4 therefore provide that a dam may be 

constructed on Portuguese t e r r i t o r y t o divert waters for 

the purpose of supplying a power plant situated i n the 

Matfidated T e r r i t o r y and that a canal may also be 

constructed. 

I t should be noted that th,e r i g h t s granted under 

t h i s Agreement, the r i g h t of access, the right to erect 

permanent structures i n Portuguese t e r r i t o r y , i n no way 
r e s t r i c t the sovereignty of the Portuguese GovernmerA 

over i t s t e r r i t o r i e s . Moreover, Clause 18 provides 

that "no hydraulic works on the Kunene or Kavango 

(Cubango) Rivers, except those at the Rua Cana P a l l s " , 

which form the subject of the Agreement, "may, viiere 

these r i v e r s form the boundary be constructed by 

either Gtevernment "without the previous consent of the 

other Government having been obtained". 

The building of the Kembs power sta t i o n on the Rhine 

gave r i s e to lengthy negotiations. 

The zone of influence of t h i s power station was 

intended to cover^three countries, Switzerland, Germany 

and-France. But the Rhine i s e s s e n t i a l l y a navigable 

r i v e r , ; and navigation, which has been' the subject of 

many conventions, i s s t r i c t l y controlled by the Central 

Rhine Navigation Commission. 
* 

F i n a l l y , A r t i c l e 358 and 359 of the Tr<?aty of 

Ve r s a i l l e s r e s t r i c t e d the property rights of Germargr and 

France over the waters of the f r o n t i e r soction of the 

idver and over the production of e l e c t r i c power. 
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The Central Rhine Savigatdon-Coa^iasion a c c e r d i n ^ 

gave lengtifiy consideration to this problem and laid dovm 

in detail the conditions necessary for Ше construction 

of this power plant. ̂ "̂ ^̂  After the draft, with its 

restrictions, had finally been adopted by the Commission, 

France and Switzerland signed a Convention at Berne on 

27 August 1926 to regulate relatione between their 

countries "with regard to certain clauses of the legal 
- (79У . 

regime of the Kembs diversion". ^ ' 

Article 3 contains a clause vrtiereby the French 

Ciovernment undertakes to conmiunicate to the Swiss 

Government the principal plans and calculations 

concerning the pwposed scheme for the Kembs power 

station, so that the French Government may submit i t s 

comments. 

In 1926 Austria, by constructing the Achensee power 

station, blocked the course of the Walchen which forms 

the outlet of the Achensee into the lear, in Bavarian 

territoiy. There was no formal agreement between the 

two States in this particular instance, but the history 

of the case is of some interest. 

(78) See Actes du Rhin, 1947, Chapter XII. 

(79) This Convention came into force on 29 December 1927. 
The Kembs power station, which temporarily suspended 
operations during the last war, was put into service 
in the autumn of 1932. In" order to permit f u l l 
economic utilization of the.existing structures 
by using a larger flow, France and Switzerland 
agreed on I9 ПеошЬег 1947 to propose to the 
Central Rhine Navigation Cwnmission an increase 
in speed of the feeder (to 0.90 metres per 
second) by modi^ng i t s Resolution of 10 May 
1922, 
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On 7 December 1920 the representatives of Bavaria, 

i n the course of an exploratory meeting, recognized the 

economic inçortance of a power-station on the Achensee, 

and d i d not i n s i s t that the discharge of the Walchen 

into the Isar should be maintained. As against t h i s , 

they had asserted t h e i r right to compensation for 

damage caused to f i s h i n g and timber f l o a t i n g , f o r the 

lowering of the water l e v e l , for the removal of 

p o s s i b i l i t i e s of creating stand-by capacity f o r the 

i n s t a l l a t i o n of power stations, etc. 

When the f i n a l scheme was approved i n 1923, Austria 

reserved the r i g h t to require the undertaking concerned 

to make compensation f o r j u s t i f i e d claims of downstream 

property owners. An attempt was made to obtain an 

amicable agreement between the Achensee xindertaking 

(the T i r o l e r Wasserkraft Werke) and the Bayemwerk, but 

these negotiations had no outcome u n t i l i n 1926 when a 

contract for the supply of current was made between the 

two undertakings. This contract was made conditional 

upon agreement on the settlement of questions of 

compensation a r i s i n g out of the construction of the 

Achensee power-station. The Bavarian negotiators, in 

view of t h i s agreement vSiich i n any case was advantageous 

to them abandoned t h e i r opposition to the blocking of the 

Walchen and ceased to challenge the right of Aust r i a , as 

upstream owner, to block a successive waterway without 

the consent of the downstream State. 

Thus i n t h i s case the opposing points of view, 

•vrtille clashing i n theory, were over-ruled by the coimion 

interesté of the two countries i n the matter of hydraulic 

power. Pr i n c i p l e s yielded pride of place to economic 

с onsideratlons. 
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A r t i c l e I I of the Convention between Belgium and 

Pôrtùgsu signed at Sao Рагйо de Luanda on 20 July 192? 

ôbncems the construction of a dam on the River M'Pozo, 

the effect of ydiich would be to raise the l e v e l of the 

r i v e r i n that part of i t s course which was s i t u a t a i i n 

Angola t e r r i t o r y . The two Oovernments agreed that 

ceaíjsensatión for i n j u r y caused should be paid to Ше 

downstresffl State. 

, Shortly afterwards, on 11 August 192?, Portugal 

signed a parti c x j l a r l y important treaty with Spain at 

lAsbon "to regulate the hydro-electric development of 

the international section of the River Douro". ^ 

Each of the two contracting parties acôords the other 

the exclusive rig h t ' of u t i l i z i n g the entire f a l l i n 

l e v e l of the r i v e r on a cert a i n stretch of the froastier 

sebtion, 

Thus two zones of u t i l i z a t i o n are created, each 

State having the r i ^ t t o u t i l i z e for the production of 

e l e c t r i c power the entire volume of water which flows 

t h r o u ^ i t s zone. But i t is._spscified that both States, 

undertake mutually not to .reduce the volume of water 

Ti^iioh should reach the beginning of each zone of 

u t i l i z a t i o n of the international section of the Douro 

or of the Portuguese Douro. Each State s h a l l proceed 

to the hydro-electric u t i l i z a t i o n of i t s zone d i r e c t l y 

or by means of concessions granted i n accordance with 

i t s laws. But a l l the works and i n s t a l l a t i o n s neoessary 

for such u t i l i z a t i o n s h a l l be situated on the national 

t e r r i t o i r i r o f the State to \Ai'ch the zone i s granted. An 

(SO) League of Nations Treaty Series, V o l . 171 (1928)page ; 

(81) League of Nations Treaty Series, V o l . 82 (1928-1929) 
page 131, 
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exception i s , of course, to be made i n the case of dams or 

certain accessories which would have to be b u i l t i n the 

bed or on the other bank of the r i v e r , on the understanding 

that the other State undertakes to establish the necessary 

servitudes with respect to reservoirs, dam-supports and 

o f f - l e t s , and, i f need be, to decree expropriations. 

In that section i t i s likewise prohibited to lead off 

any part of the water except "after agreement between the 

two States". 

• In I92Ô, the French and Swiss Goverranents were 

simultaneously approached with the request f o r a concession 

to u t i l i z e the hydraulic power .resources of that section 

of the r i v e r Doubs between the Saut du Doubs and the 

place known as "Les Graviers". Negotiations between the 

two countries soon resulted i n the conclusion of the 

"Convention between Switzerland and France concerning the 

Chatelot F a l l s Concessions", which was signed at Berne on 

19 November 1930.^^^^ 

A r t i c l e 4 provides that the i n l e t and outlet 

operations s h a l l be carried out i n accordance with 

"regulations agreed between the two Governments" with a 

view to maintaining fi x e d l e v s l s upstream and to 

"regulating the o f f - l e t of waters dowîistream so as to 

reduce vari a t i o n s as f a r as possible, and i n every case. 

(Ô2). Owing to the economic s i t u a t i o n , the French and Swiss 
companies which had j o i n t l y applied f o r the Chatelot 
Concession postponed the execution of t h e i r scheme 
u n t i l l a t e r , however. I t was not until.1945 that they 
decided;to resume negotiations. On 2B January 1947 
the concession was granted to the Swiss E l e c t r i c i t y and 
Traction Company of Basle and to the national 
enterprise "Electricité de France" j,and i t came into 
force on 13 October, 1930» This power station w i l l 
cater f o r an annual production of 100 m i l l i o n kV/ho 
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so as not to endanger the сошюп interest and i n p a r t i c u l a r 

the normal operation of downstream plants". As t h i s 

l a t t e r condition i s worded, i t appears to make a 

d i s t i n c t i o n between in j u r y tolerable on grounds of good 

neighbourly relations and serious i n j u r y a f f e c t i n g the 

general i n t e r e s t s of the country i n question. 

Again, l e t us quote two recent ««changes of notes 

between the United States of America aiid Canada; 

The f i r s t concerns the development of certain 

portions of the Great Lakes - St . Lawrence Basin project 

(Washington 14 and 31 October and 7 November 1940)^^-^^ 

and the other the temporary diversion of additional 

waters of the Niagara River above the F a l l s (Washington 

20 May 1941),^^^^ These notes contain the following 

passages; "to a s s i s t i n providing an adequate supply of 

power ... and contingent upon the Provinee of Ontario's 

agreeing to provide immediately f o r diversions" into the 

Great Lakes System of waters from the Albany River Basin 

vAiich normally flow into Hudson Bay ..." "an additional 

diversion f o r power purposes of 5,000 eu. f t . per second 

may be u t i l i z e d on the United States side of the Niagara 

River above the F a l l s . . . " . 

A few months l a t e r , on 10 November 1941, a further 

exchange of notes took place between the same two 

countries regarding the temporary r a i s i n g of the l e v e l 

of Lake St, Francis.^^^^ 

(83) League of Nations Treaty Series: Vol.203, 1940 - 1941, 
page 268, 

(84) League of Nations Treaty Series: Vol.204, 1941 - 1943, 
page 200. 

(85) United Nations Treaty Series: Vol.23, 1948 • 1949, 
page 275. 
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Canada had asked the United States for pormission to 

construct a data whereby the natural l e v e l s on the united 

States aide of the S t . Lawrence River near the head of 

Lake S t . Francis would be ra i s e d , i n Içw water periods, 

the object being to conserve the power supply i n the area. 
t 

The request, vrtiich wa© agreed to f o r a period up to 

1 October 1942, was thereafter renew©d> and the arrange-

, , ment eaptended un t i l . , 1 October 1943. However, the United 

'Statîes,- iá i t s reply to the o r i g i n ^ r^Ep&st, дайе i t 

olear that i t attached "importance to'the understanding 

that t h i s agreement authorizing the r a i s i n g of tho l e v e l 

of Lake S t . Francis i s temporary, and that t h i s action 

s h a l l not be deemed to create any vested.,.right" f o r 

the futriré. 

Ô6, The p r i n c i p a l i t y of Liechtenstein i n 19A6 decided to 

divert the upper reach of the Samina stream, a tr i b u t a r y 

of the Austrian r i v e r 111, f o r the purpose of'generating 

e l e c t r i c power, and came to an agreement with the down­

stream parties affected i n Austria on a suitable indemnity. 

Austria did not object to t h i s procedure, since no serious 

prejudice ,to public i n t e r e s t s was involved. 

8?. In 1948 Bavaria and Austria agreed to attempt the 

€Зфloitation, on a basis of equal p a r t i c i p a t i o n , of 

hydraulic resources on the Inn and the Salzach by a j o i n t 

Austro-Bavarian compary. When a l l the hydro power plants 

planned on the'Inn have- been established, the.unified 

development of the chain of power stations could convert 

over 80 m i l l i o n Wh of off-peak winter power into winter 

peak power. I f operation on t h i s scale i s compared with 

present opération i n these f r o n t i e r areas, i t represents 

considerable progress, Tirfiich would-be due to the agreement 

i n queatiqn. 
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On 20 June I94Ô, a íurühei- agreeriient was concluded 

between Austria and Bavaria concerning the Rissbach, the 

Dürrach, the Kessèlbach, the Blaserbach and the Dollraanns-

bach a l l of which r i s e i n Austria and flow' into the Iskr in 

Bavarian t e r r i t o r y . This agreement was signed on I6 October 1950» 

In 1 9 4 7 Bavaria had begun, to lead o f f the i-jaters of 

the Rissbach to the Walchensee at a point i n Bavarian 

t e r r i t o r y situated above t h e i r Junction ^vith the I s a r . 

In t h i s way the natural reservoir received the water from 

the'Rissbach i r i the form of a supplementary winter 

contribution, which was then u t i l i z e d a f the ÍJalchensee 

head. These works gave r i s e to coristiructions c a r r i e d , 

out 'entirely i n Bavarian t e r r i t o r y , without touching 

that of Austria. Subsequently Austria l e t i t be known 

that she.intended to lead off the Austrian section qf-the 

Rissbach to the Achensee for the benefit of thé Inn basin. 

These waters would then have been u t i l i z e d i n the same 

way .as i n Bavaria, the y i e l d i n the tг̂ro cases being more 

or less the same. , Thevexecution of the .&avs.rian..project -

would have become impossible i f Austria had carried out 

t h i s diversion because the quantity of v/ater remaining to 

be led off i n Bavaria would have become too small.. The 

two projects therefore could not both be carried out. 

The agilement concluded i n 1 9 4 Ô stipula,tes that Austria 

waives without compensation the right to lead^ off the 

waters of the Rissbach and i t s t r i b u t a r i e s , Bavaria 

i n e:v,hange accepts without compensation the leading off 

of the'Dürrach,.Kesselbach, Blaserbach and Dollmannsbach, 

Austria undertakes i n addition during; low water periods 

up to a t o t a l .of 7 5 days, to allow,, on request from 

Bavaria, the water ,of the abovementlonel wat.eivays to 

flow into the Isar bed so as t c ensure the, maintenance of 
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a s u f f i c i e n t volume of water i n the upper Isar v a l l e y so 

long as a s u f f i c i e n t flow has not been ensured by the 

construction of dams. The backing up of ̂ 'he dam, which 

w i l l p a r t l y affect Austrian t e r r i t o r y a f t e r the 

construction of the storage basins i n Bavaria, will- be 

tolerated by Austria on conditions to be defined l a t e r . 

During the negotiations-Bavaria held to the p r i n c i p l e of 

i n t e g r i t y , Austria to that of t e r r i t o r i a l r i g h t s . The 

agreement by váiich the two parties f i n a l l y abandoned t h e i r 

positieme езфге881у states that i t was. concluded, i n spite 

of the l e g a l . p r i n c i p l e s upheld by the two pa r t i e s . This, 

agreement, therefore^ rests on the desire to obtain the 

most eoortortí,c u t i l i z a t i o n of the waterways i n question. 

We s h a l l conclude our examination of these b i l a t e r a l 

conventions with the agreement of 13 June 1949 between 

I t a l y and 'Switzerland concerning ths concession of the 

hydraulic power of the Reno d i L e i aivi o-ther waterways i n 

the Averserrhein basin. ̂ ^^'^ 

The Governments of t h e two c^iuntries concerned 

recognize that the project, which provides f o r the • 

exploitation i n a single plant of the hydraulic power of 

sections of Swiss and I t a l i a n waterways, ensures the 

ra t i o n a l u t i l i z a t i o n of that power, but that i t s develop­

ment and use, which, only a j o i n t undertaking i s capable 

of r e a l i z i n g , should form the subject of an international 

agreement taking due account of the divergencies i n the 

l e g i s l a t i o n of the two States, 

The scheme f o r executing the works i s to be drawn up 

( A r t i c l e 3) by the concessionary. I t i s to be submitted, 

with the necossaiy suppoitin¿ docuriicnts, to the two 

(86) This agreement has not yet been r d t i f i e d . 
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Governments, and can only be carried after the latter's 

consent has been obtained. 

The two Governments expressly reserve the right to 

exercise joint control over the works and to authorize or 

forbid by common consent, v/here necessary, any alteration 

to the scheme as previously approved or to the works 

already completed (Article 4). The two Governments will 

infera each other of their decisiom regarding the grant 

• of concessions-which will not take effect until the two 

• ефЫ^тшЫ have agreed on the conM-tia^S t<? be laid down. 

Insofar as they affect the interests of the two 

countries, the provisions of the-concessions may not be 

subsequently aniended except by common consent of the two 

_ Governments (Article 7). 

In the event of the non-completion of the plant or 

interruption of operations, the two Governments will by 

common consent take such action as they deem best suited 

to meet the situation (Article â ) . 

Section ÎI Bilateral Conventions conüerning the G;eneral Use of 
Watenmys of Common Interest 

90. The first Treaty.арре̂:,гs to be that of Fontainebleau 
(87) 

concluded on В November 1785 • between Germany and the 

Netherlands. 

In Article '6 i t i s stipulated that "Their High Powers 

shall regulate in the most appropriate manner, to the 

satisfaction of the Emperor, the flow of water in the 

territory of His Majesty in Flanders and towards the Meuse, 

in order, so far as possible, to prevent inundation. 

(87) Smith, "The Economie Us-̂  of luterxicttional Rivers", 
p. 159. 
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Their High Powers agree t h a t , to t h i s end, use шу be made, 

to a reasonable extent, of any necessary land under t h e i r 

dcminion. The locks erected for t h i s purpose on the 

t e r r i t o r y of the States-General s h a l l remain under t h e i r 

sovereignty." 

.91. The foregoing provision was one of the mai^ clauses 

i n a Treaty of Commerce and Boundaries, 'She Treaty of 

Cleves ^^^^ dated 7 October 1816 i s no doubt the f i r s t to 

deal sxclueively with the regulation of watervfâys. I t 

relates to the Wildt from the Sonnerdamm at Klein-Netterdem 

to i t s Junction with the Rhine. A r t i c l e VI stipulates 

that "In boundary waters no offensive work i s to be 

constructed i n the bed of the r i v e r capable of deflecting 

the current and i n j u r i n g the opposite bank, exoept by 

common-consent," and A r t i c l e XXXI provides that "The 

present flow of water i n the respective t e r r i t o r i e s of 

these two countries s h a l l likewise be maintained i n the 

future and no arrangement s h a l l be made which might impede 

the flow of inland waters." 

92. On 7 August 1843 came the Convention of Maestricht 

between Belgium and Luxembourg. V/ith regard to the 

sections of waterways forming the boundary, i t declares 

"that no concession which may result i n alterin¿r the 

character of these waterways may be granted without the 

consent of both Governments" (Art.30). ' 

Similar provisions are to be found i n the Conventions 

of 26 June 1816 between Belgium and Prussia ( A r t . 27), and 

of 8 August 1843 (Art, 10) and 11 June 1892 (Art. 10) 

between Belgium and the Netherlands. 

(88) Martens, "Nouveau Recueil des Traités", V o l . 3, p.45. 
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Another treaty between Belgium ar^i the Netherlands 
( a q ) 

signed at the Hague on 27 -ЗерЬшЬег 1Ô43 stipulates 
i n Article 10 that "The parties shall.take no unilateral 
action calculated to alter -the course of the Meuse i n the 
frontier section.". Article 35 provides that "^vdierever 
rivers or other waterways form the boundary, sovereignty 
over them shall be exercised, jointly by both. States, 
except where there i s a formal.stipulation to the 
contrary, each State being .responsible for their 
consejftration and upkeep on i t s , side .oí .the boundary." 
Finally, Article 36 states-that "existing catchments on 
rivers or other, waterways serving as frontiers shall be 
preserved i n their present state,, . lío new; catchments, 
no concession or innovation Whatsoever, involving any 
alteration to the rivers and other waterways forming the 
boundary, or to the existing condition of the banks, may 
be granted without the conse.ht of both Governments. These 
stipulations shall apply to the, Meu&e i n so far as.they do 
not conflict with previpvi.s previsions, relating to this 
river." 

A further Treaty between Belgium and the Netherlands, 
signed at the Hague on 12 May 10бз/^^^ lays down 
regulations for the diversion.of the waters of the Meuse, 
It provides that: "the Belgian Government shall leave i n 
or restore to their natural channels the streams.and 
watercourses which, having their source i n Belgium, flow 
towards Netherlands territory" (Art. 7) and that: "no 
lowering of the' normal Water-line of these channels may 
be effected eicept'by prior agreement between the two 

(89) Martens, "Recueil des Traités", Vol. 5, page 345. 
(90) Martens, "Recueil dee Traités", Second Series, . 

Vol. 1,. page 117. 
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Goverrments" ( A r t . a ) . A r t i c l e 12 of the same treaty-

provides that: "no work which might a l t e r the current 

and thereby injure the opposite bank may be constructed ' 

at a distance of less than 150 metres from the Thalweg of 

the Meuse at the point where i t forms the boundary, 

except by conanon consent of the two High Contracting 

P a r t i e s . 

94. The Treaty of Bayonne (or more s p e c i f i o a l l y the 

Additional Act of 26 May 186'6 to the Treaty proper of 

2 December 1856) stipulates i n A r t i c l e 11 thatî "Where 

one of the two States proposes to grant further 

concessions p r i o r notice ahaXX be given ..... so 

t h a t , i f such projects are l i k e l y to i n f r i n g e the r i g h t s 

of riparians 'of the neighbouriiig Power, complaints may be 

lodged i n good time with th« propsr authorities and 

in t e r e s t s that Wigivt be involvíJU on both sides safeguarded". 

A r t i c l e 12 r e - a f f i m s the p r i n c i p l e we have already соню 

across: "the lower l e v e l s s h a l l be bound to receive from 

the higher l e v e l s i n the neij^ibouring country the waters 

v^îich naturally run down from thani, together with" whatever 

they carry along, apart from, anything contributed by human 

agency. No dam, or any obstacle l i a b l e to inj u r e the 

higher riparians s h a l l be b u i l t , and the l a t t e r s h a l l l i k e -

•wise be forbidden to take ащ" action which- may increase 

the servitudes of the lower l e v e l s . " 

This Treaty applies to a l l the boundary waterways 

between Spain and France, and i n p a r t i c u l a r to the Puigcerda 

.and Raour channels, to the Riou Tort and the Riou Tartares, 

to the Vanera and to the Angoustrine and L l i v l a channels. 

95. On 10 May 1879 a Convention v/as concluded between the 

Swiss Federal Council and the Govisrnment of the 'Ck*and Duchy 

of Baden "with a view to regulating the use of the waters 
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of the Rhino, from Keuhausen to below Basle, i n an 

appropriate manner and i n accordance with e x i s t i n g l e g i s ­

l a t i o n , with special reference to indu^Nty «ad t o 

eonsBunication requirement a." A r t i c l e 5 f>f this 
Convention i s one of the f i r s t slфlicitly to mention the 

u t i l i z a t i o n of water f o r purposes of hydro-electric 

development: "Within the l i m i t s of i t s t e r r i t o r y , each 

of the Governments s h a l l take steps to ensure that, i n -

the case of a r t i f i c i a l works (such as roadways or other 

ways, permanent i n s t a l l a t i o n s of f i s h i i ^ aj^aratus, 

water-v*ieels,. bridges etc.) or of water works and dams, 

v^doh-may be set up or substantially modified on the part 

of the r i v e r situated £rm Neuhausen'to below Basle, the 

necessaiy measures are taken t o prevent water cowmttnications 

from being seriously hançered or jeopardised or the bank 

belonging to the other State from being damaged."' 

To t h i s end the two Govermiônts undertake to ensure 

that no i n s t a l l a t i o n or substantial modification of works 
of t h i s type or, i n general, of ast̂ r .works which might 

appreciably affect the water flow, s h a l l be made i n the 

r i v e r i t s e l f or on i t s bariks, i n so f a r as the l a t t e r are 

below the highest known water l e v e l . ( f l o o d zone) u n t i l the 

plans of the propia sed work have been submitted to the 

conqpetent authority of the other State i n order to safe­

guard the interests involved and to bring about, i f 

possible, an agreairient. 

The Protocol signed at Rome on 15 A p r i l I89I by Great 

B r i t a i n and I t a l y , stipulates ( A r t i c l e 3) that: "the 

I t a l i a n Government undertakes not to construct,on the 

.Atbara ..... ary works which rai^t sensibly modify i t s 

flow into the N i l e " . 
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A s i m i l a r provision i s to be found i n the agreement • 

concluded between Great B r i t a i n and Ethiopia, signed at 

Addis Abbaba on 15 May 1902; "H.M. the Emperor Menelek I I , 

King of Kings of.Ethiopia, engages himself towards the 

Goverraaent of His Britannic Majesty not to construct, or 

allow to be constructed, any work across the Blue N i l e , 

Lake Tsana, or the Sobat, which would arrest the flow of 

t h e i r w&tters i n t o the N i l e , ..i3ícept i s a^jroement with His " 

a^dtamiio Majesty's Goveranent and the Government of the 

Soudan." 

A Convention, annexed to the Treaty of Karlstad, 

between Norway and Sweden, {the Treaty governing the 

di s s o l u t i o n of the former union between the two countries), 
( a l t ) 

dated 26 October 1.905, • i s s p e c i a l l y important. We 

read i n A r t i c l e s 1 and 2: . "Art. 1: " i f , i n the t e r r i t o r y 

of either State^ the question ari s s s of daraidng a l a k e , 

lowering i t s l evel.or d i v e r t i n g i t s waters, or construct­

ing works on a waterway, diverting i t s waters or taking 

ащг other action to a l t e r i t s .depth, i t s bed or i t s 

d i r e c t i o n .... the l e g i s l a t i o n of that State s h a l l be 

applied with regard to the right to undertake. th:e- works, 

even i f such works; might affect the waters-situated i n 

the other State. Nationals of. t h i s l a t t e r State s h a l l 

have- the same f a c i l i t i e s .for enforcing t h e i r rights as 

are enjoyed, i n s i m i l a r circunistances, by the nationals 

of ti-iCi state where the works are beir^g undertaken, and 

. they s h a l l also enjoy the same rights i n a l l respects as 

the l a t t e r i n regard to the conditions under which the 

said works, are carried out." A r t i c l e 2.: " i n accordance 

with the general pri n c i p l e s of international law i t i s 

(91) Martens, "Recueil Général des Traités", 2nd Series, 
V o l . 34, page 710. 
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understood that the works mentioned i n A r t i c l e 1 cannot be 

carried out i n either State except with the consent of the 

other, wheneve? such works, by affecting the waters 

situated i n the other State, might r e s u l t .... i n 

substantially modifying the waters over a considerable 

area." 
s - • • • 

98. A r t i c l e 3 of the Treaty concluded between Great B r i t a i n 

and the Congo i n London on 9 May 1906 provides that: "The 

00vernm«at of the Independent State of the Congo undertakes 

not to construct, or allow to be constructed, any work over 

or near the Semliki or Isango River which would diminish 

the volume of water entering Lake Albert except i n 

agreement with the Sudanese Government." 

99. We s h a l l see i n the following chapter, i n our study 

of case-law i n the united States, the unusual findings of 

Attorney-General Harmon i n the d i l u t e between the United 

States and Mexico over the use of the Rio Grande-in 1895. 

The United States which had, to begin with, upheld the 

p r i n c i p l e of absolute sovereignty, l a t e r renounced i t 

de facto i f not, de .lure, i n the clauses of the treaty 

concluded, with Mexico at Washington on 21 May 1906, ^^^^ 

©onceming t h i s same Rio Grande. 

The United States xxndertake to d e l i v e r to Mexico a 

fixed quantity-of water varying according to the months of 

the year and the state of drought. But they state quite 

e j q J l i c i t l y , i n A r t i c l e V, that %his agreement s h a l l not be 

taken as a precedent or as the apîuication of a general 

p r i n c i p l e and that'they therefore recognize no r e a l t i t l e , 

on the part of Mexico to receive any quantity.of water 

whatsoever frotó the Rio Grande. 

(92) Martens, "Recueil General des Traités", 2nd Series, 
V o l . 35, page 46. 



Th& Washington Treaty of 11 Jamrary 1 9 0 9 - ' between 

Canada and the United States Q •ftitains very dütailed 

')rovieions governing the qriestions t o which the harnessing 

of th® boundary waterways between the IfeLted States and 

Canada might 'give r l s ^ on oither s x d o . .ît i s p a r t i c u l a r l y 

iogjortant in view of the number and si z e of the waterways 

to which i t refers and on account of the nuniercus 

^!SCd#iSions which preceded i t . 

Before t h i s Treaty was f i n a l l y concluded the two 

coxintid.e» had been estranged for a very long period, by a 

whole series•of l e g a l disputes over the St . Mary Riv e r , 

the M i l k River, the Birch Lake Basin (>*iich drains i n t o 

the Rainy R i v e r ) , the Lake of the í̂ íoals, the u t i l i z a t i o n 

of the Niagara P a l l s and the so-called Chicago diversion 

frem Lakíí Michigan. As the United States were i n almost 

every case the upstream riparians they upheld ths 

p r i n c i p l e of absolute sovereignty over t h e i r wat'irs, viiioh 

was to, t h e i r advantage. On the othar hanii, Canada which 

was thus the downstream r i p a r i a n uçiield the p r i n c i p i e that • 

r e s t r i c t i o n s may be placed on a State's r i g h t to dispose 

©f i t s waters and that any vliversion, In p a r t i c u l a r mth(mt 

p r i o r agreement,'is i l l e g a l . 

I n defending her casa Canada c i t e d the prin c i p l e s of 

International Law. In.fact, Great B r i t a i n and Canada 

described the United States! attitude as "contrary to 

International Law"̂ "̂ ^̂ ., i n the diplfmatic notes exchanged 

031 the subject. They requested the Unitod States to give . 

t h e i r support to thè» pri n c i p l e s governing the practice of 

( 9 3 ) Martens, "Recueil Génér.al des Traités", 5 t h Series, 
V o l . 1 5 , page 2 0 0 c 

(94) Smith," B r i t i s h Year Book, 1 9 2 9 , page 1 5 2 . 
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international law"^^^^ and claimed that their ош attitude 

was "in accfrdanoe with a principle recognized in the 

у OA) 
practice pf Internatioiwu l4i*i" ,• ' 

Л writer, Simaarian, '̂̂ '̂ ^ eîфlaining the attitude of 

Great Britain and Canada in this oonnectitn, admits that 

wQpeat Britain and Canada, on the other hand, have 

contended çp. several occasions that intemational law does 
plftcs restrictigns on the right of the United States to 

the use er diversien of the waters of tributaries to 

boundary waters and the waters of a river flowing across 

the boundary." 

The same author however suaimarizes the dispute ae 

follows: "In the diplomatie oorreaponience and 

negotiations with Great Britain, and, later, Canada, the 

united States has been consistent in maintaining the 

pesition that the United States has a legal right under 

intemational law to use or divert (1) the waters of 

tributaries (which are wholly within the territory of 

the United States) to boundary waters, and (2) the 

waters of a river flowing across the boundary, while the 

river is within the territoiy of the United States, 

Even when the situation was reversed, and Canada diverted 

the waters of the Milk River vftiile i t flawed in Canadian 

territoiy, the United States did n^t claim that there was 

6Щ liraitation i n international law on the action cf 

Canada ОпЛЬе other hand, Great Britain and Canada 

have maintained that intemational law limits the right 

(95) Gamer, "The Chicago Sanitary District Case", American 
Journal of International Law. Vol .22, (192Ô) page 839. 

(96) Gamer, ibid, page 837. 
(97) Simaarian, "The Diversion of Waters Affecting the U.S.A» 

and Canada". AM/JL. of I.L,, Vol. 32 (1938) pages A88 
et seq. 
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of the United States tp divert the waters of t r i b u t a r i e s 

.... I t i s unfortunate that the diplomatic correspondence 

has not alx«iys observed the sharp d i s t i n c t i o n , between 

ri g h t s under international law to the use or diversion of 

waters i n the above two situations from the diversion of 

boundary Waters .... The proposed 193S draft Great Lakes-

St. bawrence water way treaty .... i s not concerned with 

the determination or maintenance of eacisting r i g h t s under 

rulés e£ international law, but instead i t endeavours to 

teriiunate disagreements of the past by means of, 

сопфгорйвез and the exchange of benefits." 

The signatories of the Treaty of 11 January 1909, 

vriio, though both invoking the prin c i p l e s of international 

law, thus started from theories d i a m e t r i c i l l y opposed, 

seem f i n a l l y to'hive reached agreement on the p r i n c i p l e 

upheld by Ganada, but with ce r t a i n reservations. A r t i c l e 2 

i n fact readé: "Eaeh of the High Contracting P a r t i e s 

reserves to i t s e l f Or t ^ the several States Governments 

on the one side and the Dominion or P r o v i n c i a l Governments 

on the çther, as the case may be, subject t© any Treaty 

provisions now existing with respect thereto, the 

exclusive j u r i s d i c t i o n and control over the use and 

diversion, whether temporary or permanent, of a l l waters 

on i t s own side of the l i n e which i n t h e i r natural 

channels would flow across the boundary or i n t o boundary 

waters." So much for the reservations. There we have 

a re-affirmation of the p r i n c i p l e upheld by the United 

States. But the same A r t i c l e continues as follows': 

",.,. but i t i s agreed that any interference with or 

diversion from t h e i r natural channel oí such waters on 

either side of the boundary, resulting i n any inj u r y on 

thè^ther side of the boundary, s h a l l ' give r i s e to the 
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saitif, r ights and e n t i t l e the ift^urèd-paî^èstothe same 

l e g a l remedies as i f such ia^Jîiry'toe*: plíáée'in the ¿ount^jr 

1Й1вге such diversloh or interference'oócúrsJ 1>ut t h i s 

-pttVriniou shall.hot apply to caôes" already eàiaiting or to 

cases «1фгв881у covered by special agî'eéBeht'between the 

partie s hereto.. It-3is understood, however,'that.neithe» 

of the High Contracting. Parties intends by the foregaing 

prevlsioaa t o surrender-any^^igbt ítíjich i t may have to 

object to âtçr interference with or divereâica Of waters ott 

the otbMHf tóde of the boundary the e f f e c t of vdiieh would 

be productive of material i n j u r y to the navigation interests 

on i t s own side of the boundary." 

I f therefore any i n j u r y i s caused, the çovintiy and i t s ' 

hationala that have suffered i t enjoy АфхЬз arid l e g a l 

remédies, and the p r i n c i p l e ' l a i d down"at the beginning of 

the . A r t i c l e i s tempered by t h i s reservation,' 

What i s the exact meaning of the above text and what 

are i t s implications? .For a f u l l understanding of i t , 
' reference must be ma'de to some of the" preliminary work 

leading up to i t . 

The f i r s t .draft Treaty,. dating from 1 9 0 7 , prepared by 

the j o i n t waterways commission, covered a l l . boundary water­

ways including Lake Michigan, as.well as a l l t h e i r 
# 

t r i b u t a r i e s and a l l r i v e r s flowing across the- 'bçimdary. 

The eofflfflissiori fixed.permissible diyer.sions..at.l8,$00 c . f . s . 

(98) The previsions of t h i s Treaty led,to.the settlement of 
disputes concerning the Rainy River, Niagara'Falls 
( A r t i c l e 5), the St . Mary snd:Milk R i v e r s • ( A r t i c l e 6), 
As we have seen, the d i l u t e over the Çhicagq diversion 
was . s t i l l outstanding i n 1925. "We s h a l l see l a t e r the 
special Treaty concerning the-Làke of ^-the Wbods dealing 
with the delimitation of the-boundary formed by an 
i n t e m a t i o n a l waterway. ' 
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f o r the united States and 36,000 c . f . s . f o r Canada vath 

ttie exception of water taken f o r domestic and sanitary-

purposes or f o r purposes of navigation. 

The Amerlcao State Department Issued a c i ^ n t e r d r a f t . 

I t started from the p r i n c i p l e that the j u r i s d i c t i o n f>f 

the new i n t e r m t i o n a l coimission t o be set up would extend 

only t * biHJBïdary river» proper and not to t h e i r 

t r i b u t a r i e s ЙТ to waterways crossing the f r o n t i e r s , More­

over, i t was assumed that the united States' right to 

divert the water of the Rairy and S t . Mary r i v e r a ae w e l l 

as of lake Michigan without the p r i o r consent of Canada 

was f u l l y recognized by intematiceial law. 

This American jsounterdraft, when defining "bc^undary 

waters" excluded r i v e r s flowing across the boundary and 

tri b u t a r y waters flowing i n t o boundary waters; on the 

other hand a new A r t i c l e I I was inserted, by which each 

State was given the right of diversion, but the 

Injured par t i e s «f-the other State ware e n t i t l e d to 

the same l e g a l protection as nationals, subject to 

the reservation however that t h i s provision should not 

apply to cases already e x i s t i n g ; A r t i c l e I I I declared 

that no further diversions of boundary waters would 

be made except with the p r i o r approval of the j o i n t 

c<=emils3ion, and A r t i c l e IV l i m i t e d the average 

withdrawal from Lake Michigan i n the neighbourhood 

of Chicago to 10,000 c.f.s.. 

During subsequent negotiations, the whole of 

A r t i c l e IV was emitted at the express request of 

the Secretary of State S l i h u Root. Canada, on the 

other hand, urged that a further paragraph be added 

to A r t i c l e I I specifying that neither Government 
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eitrrendered i t s r i g h t to pretest against' eaiy . 

diversion v^iich injured i - t . I t was i n t h i s form 

that the Treaty was sigied i n Washington on И 

January 1909. 

On t h i s subject"'Secretary of State Root stated 

b e f o i ^ the Senate that he had taken good oars not 

to allow the Chicago drainage canal to be stftde 

i i i e g a J l , The d e f i n i t i o n of boundary wàt«ts ha4 

been drawn" up so as to exclude Lake Michigan. 

A r t i c l e " I I was applicable only to watercourses 

flowing across the boundary and t r i b u t a r i e s which 

were wholly under the •sovereigity of one or other 

... of the States, while A r t i c l e I I I only 'applied to 

. boundary waters. Third parties injured i n the 

other State" would be i n the same l e g a l position as 

injured nationalsi but the other State did not have 

.the right to intervene i n prder to protect the private 

interests o f - i t s citizens} hence private Canadian 

interests remained subject to United States i 

j u r i s d i c t i o n . 

For his part the Canadian Minister of Public 

WorKs stated before Parliament: 

"I must say that t h i s Treaty, simply confirms an, 

international p r i n c i p l e vAileh has always been upheld 

by the United States and г̂rtгich.as f a r as i know has 

never been disputed, by lawyers of our country, namely 

that any bountry may divert watercourses situated 

on i t s t e r r i t o r y and prevent them from crossing-

i t s îrœitiers. The United States consider that 

the right of any country to d i v e r t waters on i t s 

own t e r r i t o r y - apart from the question of navi­

gation - represents a p r i n c i p l e of international law. 
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This case may arise between the inhabitaiits of 

Montana and Albarta i n the event of an i n d i v i d u a l or 

group i n the fomer d i v e r t i n g for purposes of 

i r r i g a t i o n a watercourse crossing the State's 

boundary with Canada. This would -result i n a 

r i p a r i a n l i v i n g downstream i n Canada who used these 

waters f o r . the same purposes being deprived í)f them. 

Before the conclusion of t h i s Treaty, t h i s could have 

happened without the downstream r i p a r i a n being able 

to maice any objection. Now, however, шйег the 

.provisiohs of the Treaty, ha can lodge, a complaint 

• and claim .compensation. 

The only complaint a r i s i n g out of a diversion 

which i s recognized i n international law relates to 

, navigation. This i s the only case i n which the 

right of sovereignty i s contested. I t i s however 

acknowledged that the right of a State to dispose bf 

watercoxirsôs on i t s t e r r i t o r y , as of any other of 

i t s possessions, r e s u l t s from, i t s r i ^ t s evf 

^ s o v a r e i ^ t y , and, undar in t e r n a t i o n a l law, i s 

'Subject to only one r e s t r i c t i o n , na&ely that i f 

another State's navigational interests are 

affected, i t may protest against the d i v e r s i o n . 

The one and only i^estriction then en r i ^ i t s of 

sovereignly i s i n óonnsctión with serious i n j u r y 

caused to navigation,"* 

Ю0, .On 30 September 1915^^^^ Prance and the 

Netherlands signed a Convention t<i f i x the boundaries 

between French Guiana and Surinam. In A r t i c l e 3 

they state that "No works,whether f o r puipo&es of 

* Translation 
(99), Smith, op.cit,. (par.90), page lél. 
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public or cálvate u t i l i t y , are to be constructed i n 

the f r o n t i e r section of the r i v e r , suoh as to be 

capable of co n s t i t u t i n g an obstacle to navigation 

: or of modifying the nature of the r i v e r , except by 

consent of both parti e s . Such, consent s h i u l not 

be required f o r wows such as quays and landing 

stagea eto, which merely f a c i l i t a t e access to the 

r i v e r , " 

2ÛÏ* A r t i c l e IX of the Treaty of B e r l i n of 27 August 

} 191$ between "Germany and the Russian Federal Soviet 

Republic" stipulates that the waters of Latee Peipus 

" s h a l l not be a r t i f i c i a l l y diverted i n any dirscftion 

whatsoever so as to causa a lowering of the l e v e l of 

the Lake," 

}i)2r , The peace Treaties concluded a f t e r the 1914-18 

war contained'certain a r t i c l e s dealing with i n t e r ­

national r i v e r s . These t r e a t i e s are the Treaty of 

, V e r s a i l l e s with Germany dated 28 June 1919, of 

S t . .Geiroain dated Ю September 1919 with Austk*la, of 

.Neuilly dated 27 Saptembwr 1919 with Bulgaria, of 

Trianon dated 4 June 1920 with Hungary, of Sevres 

dated Ii> August 1920 with Turkey (replaced by the 

.Treaty of Lausanne dated 24 J u l y 1923). 

A r t i c l e 309 of the Treaty of S t , Oemain, 

repeated i n A r t i c l e 292 of the Treaty of Trianon and 

363 of the Treaty of Sevres ( A r t i c l e 109 i n the 

Treaty of Lausanne) provides that '"in default 

of any provisions to* the contrary, when, as the result 

of the f i x i n g of a new f r o n t i e i i , the hydraulic system.., 

i n a State i s dependent on worice executed within the 

(Ю0) League of Kations Treaty S e r i e s , V o l , 28, (1924) 
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t e r r i t o r y of another S t a t e , or whan use i s made 

on the t e r r i t o r y of a State, i n virtue of pre-war 

usage, of water or hydraulic power, the source of 

vrtiich i s on the t e r r i t o r y of another State, an 

agreement s h a l l be made between the States con­

cerned to safeguard the interests and r i ^ t s 

acquired by each of them," ' 

A r t i c l e 359'stipulated that "no works shall 

be carried out i n the bed or oh either -Ьашс..о-£ the 

.Rhine where i t forms the boundary of Franca and 

Germany without the previous, approval of the Central 

CoBmlssion or of i t s agants." 

fha four peace t r e a t i e s concluded bj/- Russia • 

should also be mentioned: 

- with Esthçnia^^^"*"^ the Treaty of Tartu signed 

on 2 February 1920, which provides (Annex 2 

to A r t i c l e 16) that a Convention s h a l l be 

concluded between the two countries f o r the 

u t i l i z a t i o n of the waters of Lakes Peipus and 

•Pskovj 

' (102) 

- with Lathuania^. -, the-Treaty-of Moscow 

signed 12 July 1920. 

A r t i c l e 2, note 4 of t h i s Treaty, which was 

repeated i n the..Treaty of Riga of 1? August 1920 

between Russia and Lat v i a ( A r t i c l e 3 ) , states: "the 

a r t i f i c i a l diversion of water from the f r o n t i e r r i v e r s 

or laices causing a lowering of the average l e v e l of the 

water of same i s not permitted"•; 

(101) League of Mations Treaty Series,, V o l . 11, (1921). 
(102) League' of Nations Treaty Series, tTol. 3> (1920-21) 
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With Latvla^'^^^^ the Treaty of Riga, signed 11 

August 1920, A r t i c l e Í, nota 3 provides that "in 

r i v e r s and lakes forming part of the f r o n t i e r , the-

a r t l f l c l a l withdrawal of waters l i a b l e to cause a 

lowering of the average l e v e l i s forbidden. In the 

case Of such r i v e r s and lakes, navigation and f i s h i n g 

tííali form the subject of regulations established by 

mutual agreement"; 

- l a s t l y , with Finland^-^*^^^, A r t i c l e IB of the 

Treaty signed at Dorpat-on-ДVOotobшxЛ.?20-вtip^lД^^ 

that "the l e v e l of the water of the Lake of Ladoga 

s h a l l not be altered without previous agreement 

between Finland, and Russiaj." 

ЮЗ. The Peace Treaty of IS Marih 1921 between Poland 

and the Ukralne'^'^^^ signed at Riga, contains s i m i l a r 

provisions» A r t i c l e 2 states: "The a l t e r a t i o n by 

a r t i f i c i a l means of the water-level of the f r o n t i e r -

r i v e r s and lakes r e s u l t i n g in a modification of their 

courses in such parts of them as •constituto the 

f r o n t i e r l i n e , and likewise the a l t e r a t i o n of the 

average water-level in the t e r r i t o r y of the other 

Party is forbidden", and Annex 5, paragraph 3, adds 

that "without the.special consent of the other Party, 

i t s h a l l not be lawful f o r either Contracting Party 

to underta.ca woi^cs ou thd uaiika or in the nei^bourhood 

of the r i v e r (the Dvina) or to set up hydraulic plant 

as a r e s u l t of which the waterways in' the territ^ary 

(ЮЗ) League of Nations Treaty S e r i e s , Vol . 2 (1921) 
(104) League of Nations Treaty Series, V o l , 3 (1921) 

(105) ..leâ 5ue..-of Nations Treaty З^Н*>«_ Vol. 6 (1921) 
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of the other Contracting Party might be deteriorated. 

The same rule ,зЬаД apply to any construction which 

might raise the l e v e l of the water-beyond the f r o n t i e r 

of the State." 

104. The Paris Convention of 23 July 1921^-'-°^^ 

i n s t i t u t i n g the d e f i n i t i v e statute of the Danube 

stipulated i n a r t i c l e s 14 and 1? that on those' 

portions of the ОшиЬе which form the f r o n t i e r between 

two or ШРв States, the execution Of the they 

consider necessary f o r t h e i r есоп(яп1с development, 

es p e c i a l l y works designed to prevent inundation and 

those undertaken f o r purposes conriected with i r r i g a t i o n 

and the u t i l i s a t i o n of- hydraulic power and the . ' 

apportionment of the expenditure involved s h a l l be 

deteimiried by agreement between the States concerned. 

105. The Statute of Navigation of the Elbe signed at 

Dresden on 22 February 1922̂ "̂ '̂''̂  contains s i m i l a r 

provisions. With.référence f i r s t to maintenance vrork 

on the section constituting the f r o n t i e r between 

Germany and Czechoslovakia,-the'two r i p a r i a n States 

agree to determine- "by commcm accord" the mode of 

execution ^ A r t i c l e 40). They- also agree to furnish 

the Commission with a description of a l l works which 

they propose to execute i n the interests of navigation 

OB i n those of i r r i g a t i o n and the use of hydraulic? 

energy. A r t i c l e 43 provides that the Gonanission ma.y 

. s e t t l e a .programme of worKs of -which the execution 

would be "a matter of primary i n t e r e s t . " Save vAiere 

there i s reasonable ground, a r i p a r i a n State may-not 

( 1 0 6 ) League of Nations Treaty Series, Vol,26, p.173(1924) 
('Ю7) League of Nations Treaty Series, Vol.26, p.219(1924) 
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refuse to execute the works included, iñ the said 

prograrone, on c o a l i t i o n that i t i s not hound to assume 

a âirect share of the expenses. These works, however, 

may not be \mdertaken i n the event of the State upon 

whose t e r r i t o r y they are to be executed opposing t ^ a 

on the. score of v i t a l i n t e r e s t . 

106. Whjsn the sovereignty over North SlesWig was . 

tjrsnsferred to Denmark, an agreement between Редаш̂  

and QerWjmy signed at Copenhagen on 10 A p r i l 1^2^"'̂ ^^ 
s e t t l e d a l l the questions v*ich might ariee. Irem t h i s 

t r a n s f e r . The f i r s t four agreements of the 

eighteen which t h i s Treaty comprises, relate to the 

u t i l i s a t i o n of the new f r o n t i e r waters^"'^^^ The 

f i r s t agreement has as i t s object the maintenance of 

the f r o n t i e r - l i n e between the two c<»mtries. A r t i c l e 1 

stipu l a t e s that "no changes s h a l l be made, without 

proper authority, i n the form of the lakes, water 

courses .... which mark the f r o n t i e r , and t h e i r shores, 

dykes, e t c . , ' s h a l l not be diunaged." A r t i c l e 19 states 

that "In drawing up the régularisation plans f o r the 

water courses motioned i n A r t i c l e 1, the following 

rules adopted by the International Boundary Cmmission 

i n i t s statement of 3 September 1921, with regard to 

the f r o n t i e r s h a l l also be observed." 

"Schemes f o r the regul&risation of f r o n t i e r 

water courses may be executed a f t e r agreement has been 

reached between the two States, oncondition that the 

proposed alterations are not of great importance and do 

not amoiint. to more than four hectares per kilometre OTI 

m average." 

(108) league of Nations Treaty Series,;Уо1.1Э,рД8б( 1922) 
(109) The f r o n t i e r water courses referred to i n t h i s 

Convention are parts of the followings Krusaa, 
the Skelboek, the Gammelaa,rfthe S'èndèraa, the 
Шат. Lake. 
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I f these régularisation works cause any damage, the 

injured party s h a l l have r x ^ t to compensation 

( a r t i c l e 26). F i n a l l y , A r t i c l e 29, the most important 

one, stipulates that "the establishment of new, or the 

extensive a l t e r a t i o n of existing works on any of the 

f r o n t i e r water courses" requires the Frontier Water 

Coimission. 

This provision applies i n p a r t i c u l a r to the 

r i g h t : 

1. Of using and consuming water, especially the 

ri g h t of diverting i t d i r e c t l y or i n d i r e c t l y and above 

or beneath the land surface; 

2. Of conveying water or other l i q u i d s d i r e c t l y 

or i n d i r e c t l y and over or under the land surface; 

3. Of lowering or r a i s i n g the l e v e l of the 

water, especially the right of causing a permanent 

accumulation of water by checking the flow of the 

stream. 

The water course may not be used i n such a manner 

that: 

1. the-height of the t i d a l water would be 

altered or the water polluted to the detriment of 

other parsons; 

2. the heiglit of the water would be sojalterad 

that prejudice would ba caused to others i n the 

exercise of t h e i r rights or that harm would ba done 

to the land of others; 

3. additional burdens would be placed on any 

other party f o r the иркаар of watercourses or t h e i r 
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banks, Tinless the advantages which may be obtained by 

means of, the works are greatly i n excess of the loss or 

damage anticipi-ted. I f the proposed use of the 

watercourse i s liKsly to prove highly detrimental 

to the public i.ntarest, authorisation should be. refused 

or granted' only upon conditions which would take the 

public interest f u l l y i n t o account. 

The works should, as a i4 i l e , be so, constructed 

that the water which i s not employed i n the works 

themselves should be conveyed back into the o r i g i n a l 

watercourse i n such a way that the water i s not 

caused to flow round a property abi.itting on the water­

course unless the owners arid usufructuaries of the 

property have given t h e i r consent* 

In the case of works on a large scale, the 

Frontier Water Commission may however direct that the 

water should be caused to flow round one or more 

properties adjacent to the watercourse or that the 

water s h a l l be dischs^rgsd into-another watercoxirse 

without regard to the opposition of the parties 

concerned In'such cases, compensation s h a l l be 

granted to persons suffering prejudice f o r any loss 

and damage caused. 

F i n a l l y , A r t i c l e 53 extends the above 

provisions to "watercourses which are connected with 

f r o n t i e r watercourses, but do not form part of them," 

The Convention between Finland and the Russian. 

S o c i a l i s t Federal Soviet Republic signed at Helslngfors 

o\i 20 CoLwber 1у22 must aiao be mentioned,'''̂ '''''̂ ^ 

A r t i c l e 3 states that, unless a special agreement has 

been concluded i n each casé between tiie uuutracting 

(110) League Wo+.tons Treaty Series, Vol.19 oage 193, 
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states, water may псо be d i \ n't,->d, nor jr̂ ay any 

constructions be QroctBd or any steps be taican suoh 

as to causa dainaga, by a l t e r i n g the ds-pth, d i r e c t i o n 

or lavôl of tí-iíí watarcoursas situated I n the tisrrioory 

of thé othâr contracting s t a t s , or Ш i t s f i s h or 

3land, or t¿h0reby to daíaage the fairway or to encroach 

upan С̂.Шйв1» used f o r navigation or iiiíiiba.í' f l o a t i n g * 

I t should be noted however that a r t i c l e 4 provides f o r 

exceptions; "Exceptions to these ps'ovisions piay 

be allowed in ' v i r t u e of the laws i n force i n each 

covintry: ...... but only Ш condition that the owners 

of ths land or water concerned i n ths other Contractijig 

Stata s h a l l be Jnd3!m>ified h i a ïnannsr to b© aginad upon 

befoi?i)hand f o r any аш. ¿Q or inconvenience which may be 

106. The Colbrado River riaes i n ths State of the same 

name. I t flows through the States of Nevada, Utah, 

Vifyoming, New Mexico, 'Arizdna i-nd C a l i f o r n i a and f i n a l l y 

empties into the sea i n Maxican t e r r i t o r y . Thé Stat'a 

through vAiich the r i v e r flows for the furthest distancé 

and which шаег B r i t i s h customary law would have 

•priority of r i g h t s i s Arizona. On tht* other hand, the 

State which most ne-ads the water Ь̂зи.чиае of the density 

of its'population and industry i s C a l i f o r n i a . Moreover 

C a l i f o r n i a wi:)uld H m to tap the rivai- i n order to 

supply Los Angeles. In othar words the p o l i t i c a l 

d i v i s i o n s do not correspond -with the economic 

( H I ) Thti f r o n t i e r watercourses referred to i n t h i s 
Con-vention are parts of the foHowing: Tuulomanjoki 
and L u t t o j o K i , KutajoKi, p i s t o j o k i , Lieksa, 
T u u l i j o k i , Tulanmanjoki and MiinalenjoKi. 
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geography of the region. Inter-State agreements are 

therefore necessary to provide any solution of t h i s 

problem. . • • 

Under the chairmanship of Mr, Herbert Hoover, 

then Secretary of Conimarca, a Federal Commission 

representing a l l the States concerned was set up i n 

1921. I t s deliberations resulted i n 1922 i n a 

federal statute, which however was never r a t i f i e d 

owing to the opposition of Arizona, which, basing 

i t s e l f ^ the p r i n c i p l e of absolute t e r r i t o r i a l r i g h t s , 

would accept niD compromise. In 1926 the Governor of 

Arizona suirmad up his position as follows: " I ' l l be 

damned i f C a l i f o r n i a ever w i l l have any water from the 

Colorado River as long as I aia Governor of Arizona." 

F i n a l l y , after hard negotiation a solution was reached 

and a federal statute enacted i n 1923 by which the 

downstream States were guaranteed a flow necessary f o r 

cei'-tain uses.- Th? ^upstream'State was i n turn forbidden 

to-divert the r i v e r "by u n i l a t e r a l action. • 

In the r a t i f i c a t i o n provisions, the pri n c i p l e of 

unanimity was abandoned and the scheme could be put 

into operation whei, i t had been approved by s i x out 

of the seven States. Arizona's plea that t h i s 

provision was an i n f ringaresient of the Constitution was 

rejected by the Supreme Court. 

K)9. In 1923 Germany concluded on behalf of Bavaria, • 

an agreement with the Austrian Republic on the 

impounding of the waters of the Lower Lech and t h e i r 

diversion i n t o the Rhine-Main-Danube Canal. Under 

the Bavarian scheme, worit on váiich has not yet begun, 

a maximiwi of 80 cu.ra, per second of water w i l l be 
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diverted from the Lower Lech above i t s confluence 

with the' Danube and emptied i n t o the Main basin by 

means of the canal. 

In t h i s agreement Austria abandons' the principle 

of t e r r i t o r i a l rights which she had always vigourously 

upheld and she claims the right f o r herself, t h i s time 

as downstream owner, to таке measures by the upstream 

owner subject to her own agreement and to a \й1о1е series 

of obligations. 

110. An agreement was signed on 18- February 1924^^"^^^ 

between Madras and Mysore re l a t i n g to thé construction 

of a storage dam at Krishnarajasagara on the Сauvery 

River which includes similar provisions, some of 

whioh r e f e r to the regulation of waterways; In,. 1892 

en e a r l i e r agreement between the parties had provided 

that the State of Mysore should not construct r e s e r v o i r s 

. without the consent of the Madras Government, which 

consent was not to be unreasonably withheld. Detailed 

figures were l a i d down f o r the water to be stored, but 

a dispute arose* as t o whether the agreed figures applied 

i n the case of exceptional floods. The agreeufânt 

provided f o r the reference of disputes to l e g a l 

arbitratiç»i, and an a r b i t r a t i o n was held, from which 

the Madras. Government appealed to the Secretary of 

State, The parties then agreed tp set aside the' 

arbitration'and' r e f e r the question to a j o i n t board 

of technical experts. The agreement referred to above 

i s based upon the experts' report. 

I n A r t i c l e 10 the Madras' Government consents to 

the construction of the dam, provided that i t i s of a 

certain cubic content only, " f i x e d l i m i t s " being 

stipulated f o r the' extension of iprigatic»i.. The 

(112) Aitchison's Treaties, 5th ed. IX, page 234. 
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agrsaraant îurthsr stipulatest "Both States aro at 

l i b e r t y to construct reservoirs and other works, within 

certain litóts, provided that the impomiding of water 

therein do«s not diminish the supplies to which ea<ih 

^vemmeiit Is, e n t i t l e d under t h i s agreeatent, nor, af f e c t 

the diversion of the surplus water wbich, i t i s 

anticipated,, w i l l ba available f o r d i v i s i o n the 

termination of the Agreement." 

111, i n the agreements signed at Home on 2? January 

1924 between.Italy and the Kingdom of tha Sorbs, Croate 

and Slovenes there i s a chapter dealing with the 

Fiume aqueduct and the River Reciña.^^"^^ In view of 

the fact that the regulation of the waters of t h i s 

r i v e r requires the upkeep of dyices and may require the 

oonstruotion'of new worKS, the Governments of the 

contracting parties agree that the execution of such 

operatioïiâ aha-ll be entrusted to the r i p a r i a n ccfflimunes 

"which s h a l l make proper provision by ccenraon agreement." 

112. A r t i c l e 2 of the Convention signed at Bueharect 

on 14 A p r i l 1924 between Hungary and Roumania^'^^^ 

states that: "Should new works be carried out which 

might affect the hydraulic system of the t e r r i t o r y , of 

the other contracting party, an agreement, s h a l l be con­

cluded before such works are undertaken concerning the 

manner of t h e i r execution and the share of the cost to 

be borne, or the conipsnsation to be paid by each national 

association." 

(113} l«iague of Hâtions Treaty S e r i e s , Vol , 2 4 , page 32 
. (1924)' 

(114) league of Nations Treaty Series, Vol . 4 6 , page 41 
..(1926) • 
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A r t i c l e 3 stipulates that: 

"The çontractiîSiag parties guarantee to each other the 

right to u t i l i s e waters intersected by the f r o n t i e r or 

running along the f r o n t i e r and the upkeep and working of 

the raspective waterworks." 

113. A r t i c l e X of the Treaty between Norway and Finland 

of 14 February 1 9 2 5 ^ " ^ ^ ^ ^ concerning tho contiguous 

r i v e r s Paávik (Patsjoki) and Jacobselv (Vuoremajoki) 

also prohibits any measure taken on the teiïutory of 

one of the Contracting States "to the detriment of 

the other State and without i t s consent," which "might 

involve a change i n the natural régime of the ..... 

waterways." A protocol to t h i s Treaty deals e x p l i c i t l y 

with the u t i l i z a t i o n of hydraulic power from these 

watercourses and.requires i n such cases a "separate 

concession from .each of the Contracting States i n 

respect of i t s own t e r r i t o r y . " 

1 1 4 . We have referred above to the long-standing 

dispute between Canada and the United States of America, 

and have seen that the Treaty of 1 1 January 1 9 0 9 had 

settled the main points at issue. I t was not i m t i l 

2 4 February 1 9 2 5 that a new agreement was signed' between 

the two countries at Washington to regulate the l e v e l 

i n the Lake of the Woods, a question \*hich had remained 

pending. ^"-^^ 

A r t i c l e I I confirmed more eзфlicitly the p r i n c i p l e s 

already l a i d down i n the previous agreement: "No 

( 1 1 5 ) League of Nations Treaty Series, Vol,49, page 381 
(1926) 

(116) Bjorsken, op. c i t . , (par ,4Ô) page I69, and League of 
Nations Treaty series, V o l . 43, p.252. 
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diversion s h a l l henceforth be made of any waters from 

the Lake of the Woods watershed to any other watershed 

except by authority of the United States or the Domdhion 

• of Canada within t h e i r respective t e r r i t o r i e s and with 

the approval of the International Joint Commission." 

1 1 5 . Germany and Poland signed at P i l a on 1 4 March 1925 

an agreement regarding the administration of the 

fr o n t i e r sections of the Notec and the Glda Rivers, 

f r o n t i e r wàter~eoursôs between'these two countries. ̂ "̂ "̂̂ ^ 

Each undertakes to administer one section, "The 

section of the Notec extending from the mouth of the 

Glda to a point south-west of N.eu-Bellitz and forming 

the Polish-German f r o n t i e r s h a l l , f o r the purposes of 

administration be divided at km. 1 4 2 . 5 7 into an upper 

eastern and a lower western section Poland s h a l l 

undertake the administration of the upper, and Gemany 

that of the lowsr section." ( A r t i c l e l ) . This admin­

i s t r a t i o n involves ( A r t i c l e 2 ) "ths maintenance and 

operation of the canalized waterway together with the 

weirs, locks and other r i v e r works, with the exception 

of the upkeep of the r i v e r banks above and below water-

l e v e l ,,,, i t s h a l l also comprise the r i v e r police 

service ,. and the health police service". But 

"should i t be necessary to carry out supplementary work 

i n the f r o n t i e r sections of the Notec or Glda, the 

competent authorities s h a l l be at l i b e r t y to conclude 

special arrangements to t h i s e f f e c t " . ( A r t i c l e 15). 

1 1 6 . One of the subjects covered by the Treaty signed 

at Nettuno on 2 0 July 1 9 2 5 between I t a l y and the Kingdom 

of the Serbs, Croats and Slovenes^"^"^^^ (Annex B) i s the 

u t i l i z a t i o n of the water of the Fiume aqueduct which i s 

( 1 1 7 ) League of Nations Treaty S e r i e s , V o l . 9 5 , p , 2 3 9 ( l 9 2 6 ) 

(118) League of Nations Treaty Series,Vol.83,p.87(1928-29) 
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required, to supply certain f r o n t i e r сшшнт̂ез: i n Yugo­

s l a v i a and also certain power. st a t i o n s , 

Similar detailed provisions are contained i n A r t i c l e 

6 of the Lateran Treaty between the Vatican. City and , 

Italy,- and A r t i c l e 11 (paragraph 8) of a treaty between 

Germany and Lithuania signed at B e r l i n on 16 J u l y 1925 

(Additimal,Agreement to the Treaty properly îichown as that 

of 1 June 1923) r e l a t i n g to certain obligations of the 

town of TUsit/-^-'-^^ 

Ш' In the Treaty of Paris signed 14 August 19^-5^"^^^^by 

-fcrtiich Germany and Frfince defined certain of t h e i r f r o n t ­

i e r s , there were several a r t i c l e s regulating the use of 

the waters. No modification might be made i n the course 

of non-navigable watercourses forming the f r o n t i e r and 

no construction l i a b l e to modiiy the flow of water might 

be xmdertaken without previous agreement between the two 

coxmtries ( A r t i c l e 13). Existing.or proposed i n s t a l l a -

tions must not obstruct the flow of water or diminish 

i t s volume, and i n general must not cause "serious detri--

ment" to the inhabitants on the r i v e r banks ( A r t i c l e 14). 

'The use of these waters must be regulated by l e g a l l y 

responsible persons i n . conformity with l o c a l custom. 

It i s also stipulated that watercourses or canals which, 

though not forming the f r o n t i e r s , discharge intç) a 

f r o n t i e r watercourse, s h a l l maintain t h e i r n a t u r a l flow. 

118. Similar provisions are embodied i n A r t i c l e 29 of 

the Treaty of Poahan between Polc-md and Germany signed 

• on 2-7 January V ) 2 ( ) ^ ^ ^ \ the general purpose of -which i s 

(119) 
(120) 
(Д21) 

League of Nations Treaty Series, Vol,85, |p.388 (1929) 
League of Nations Treaty Series, Vol.75, Р̂ЮЗ (1928) 
League of Nations Treaty Series, V o l . 6 4 , p.l58 (192?) 
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analagous to t h a t of the T r e a t y r e f e r r e d t o i n the f o r e ­

going paragraph. Constryictional work o n , o r a l t e r a t i o n s 

i n , the f r o n t i e r watercourse, may not be c a r r i e d out 

without iHiôlrious agreanent. A r t i c l e "29 s t i p u l a t e s i n 

fact that."work o n , o r a l t e r a t i o n s i n , t h e watercourse 

• in the case of f r o n t i e r watenxHys»....#/'andJ7 ̂ be 
ccmetruotion o f dams o r . . . . o t h e r i n s t a l l a t i o n s by 

trtiich t h e . c o u r s e of à f r o n t i e r waterway might be a l t e r e d , 

or the water l e v e l . . . . . might be i n f l u e n c e d , or the d i s ­

charge of f l o o d water might be impeded", may o n l y be c a r r i e d 

out w i t h the p e r m i s s i o n o f the competent a u t h o r i t i e s o f 

the other country and w i t h the a u t h o r i z a t i o n of the Mixed 

CoUDBiittees, A r t i c l e 3I p r o v i d e s t h a t : " t h e ' f l o w o f the ' 

water must not be impeded by i n s t a l l a t i o n s .set up on and 

in f r o n t i e r t i k t e r w a y s , . , , . . " • 

' The two c o u n t r i e s s h o r t l y afterwards concluded two 
' (122) 

o t h e r t r e a t i e s , one signed a t Kozle on 19 August 1926̂  

concerning the a d m i n i s t r a t i o n o f the f r o n t i e r p o r t i o n o f 

the r i v e r Oder, t h e other at Poznan on I6 F e b r u a r y 1927̂ ^̂ ^ 

r e f e r r i n g t o t h e f r o n t i e r p o r t i o n of the Warta. In b o t h 

. eases, i t was s p e c i f i e d t h a t "with a view t o m a i n t a i n i n g a 

r e g u l a r f l o w , o f water, the p o r t i o n o f the r i v e r . . . s h a l l 

be administered . . . i n accordance w i t h r u l e s to be l a i d 

•down by mutual agreement betwetai the competent a u t h o r i t i e s " . 

1 1 9 . J , A r t i c l e 2 of the T r e a t y s igned at Poznan provides t h a t , 

should i t be necessary to undertake maintenance works, 

such works s h a l l be c a r r i e d out i n t h e upper s e c t i o n by 

P o l a n d , and i n the lower s e c t i o n by Germany, r e g a r d l e s s of 

the t e r r i t o r i a l boundary. 

, (122) League oíÑ^tions. Treaty SeHe*^ .•уо1вб4,:рД29 (1927) 
(123) League of Nations Treaty Series, Vol,77, p.370 (1928) 
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A r t i c l e 2 of the Protacoi. signed at Saarbruck on 

13 Noveiaber 1926 between Germany, France and the 

Governing Commission of the Saar Territory deals with 

f r o n t i e r watercourses and the Saar River i n p a r t i c u l a r . 

Paragraph 2 affirms the p r i n c i p l e of-prior agreement, 

"Along these f r o n t i e r watercourses, and also along a l l 

watercourses, streams or a r t i f i c i a l watprcoursee i n t e r ­

secting the f r o n t i e r l i n e , no building s h a l l be constructed 

or i n s t a l l a t i o n erected on one side of tho f r o n t i e r 

Which may modify the ex i s t i n g course on the other side of 

the f r o n t i e r , unless such .buildings or i n s t a l l a t i o n s have 

been authorized by both sides of the f r o n t i e r ... the fore­

going applies i n p a r t i c u l a r to the niaintenance of the 

hydraulic system ........... hydraulic works ". 

The foregoing Protocol was concerned with usufmcts 

on the Germano-Saar f r o n t i e r . On the same day^"^^^^ 

another Protocol was signed regarding the France Saar 

f r o n t i e r . A r t i c l e 20 of which reproduces almost the same 

provisions as the foregoing. I t reads as follows: "No 

building or construction whatsoever s h a l l be'undertaken, nor 

any Water drawn o f f , without the common consent of the two 

r i p a r i a n countries" on f r o n t i e r portions of the watercourse. 

S i m i l a r l y , A r t i c l e 2 of a t h i r d Protocol regarding the 

upkeep of t h i s same f r o n t i e r ''•^•^^Vprovides that "Watercourses 

of which -ttie median l i n e or one of the banks forms the 

f r o n t i e r must" not be damaged or altered without the special 

(124) League of Nations Treaty Series, Vol.77,' p.250 (1928) 
•(125) League of Nations Traaty Series, Vol,77, p.218 (1928) 
(126) League .of Nations Treaty''Series, Vol.77, p, 172 (1928) 
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sanction of the Cîoveming CcMnmission of the Saar Terr­

i t o r y and of the French Government. On a l l parts of 

the f r o n t i e r where the two adjacent t e r r i t o r i e s are sep-

•irated by the median l i n e or by one of the banks of a 

watercourse, no building or works of any kind may be 

erected which might disturb the present course or a l t e r 

i t s regimej vinless such building or works are of conpon 

benefit to both parties and have been sanctioned J o i n t l y 

by the Governing Commission of the L>aar Territory and by 

the French Government, S i m i l a r l y , no building may be 

erected and no change made i n the ground between the flood 

l i m i t s wherever the l a t t e r are the subject of a special 

agreement." 

1 2 0 , ' ' A r t i c l e s 5 to 8 of a Treaty regulating the use of 

f r o n t i e r waters concluded between the Union of Soviet 

S o c i a l i s t Republics and Turkey on 8 January. 1927^*'^'''^ 

{«•ovido that each party may construct a r t i f i c i a l works 

for power and i r r i g a t i o n , but a l l plans must be approved 

by a "Mixed Commission". These works i m B t not interfere 

with the free flow of water to which each party i s 

e n t i t l e d , and any damage caused creates a right to equit­

able compensation. 

1 2 1 » Section I I I of the Treaty between the German Reich 

and the Czechoslovak Republic signed at B e r l i n on 3 

February 1 9 2 ? deals with f r o n t i e r waters.'^'''^^^ 

A r t i c l e 2 1 lays down the general p r i n c i p l e that " i f 
» 

an i n s t a l l a t i o n i s l i k e l y to cause any considerable or 

( 1 2 7 ) Quoted by Smith, "The Economic Uses of Inter­
national Rivers" Avho gives as reference the Russian 
newspaper "I»vestia" of 12 January 1 9 2 7 . The 
author of the a r t i c l e adds that the Arax and other 
r i v e r s are excluded from the scope of t h i s Con­
vention which concerns only lesser wateivays. 

( 1 2 8 ) League of Nations Treaty Series, VÜ1.109> p.244 ( 1 9 3 0 - 3 1 ) . 
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pennanent change i n the- flow.,.., of waters, ,,,6each of 

the two '^ates s h a l l t ako account of the legitimate claitas 

of the interested, parties i n the other State," In part­

i c u l a r , care should be taken to prevent the.land situated 

on either bank from.becoming е;?гс'3£з1у©17ч1гу,....and to render 

,. poss-sible i t s irrieja-t^y'ib - " t r t i c l e ¿3, dealing with hydro-

e l e c t r i e i n s t a l l a t i o n s , provides that previau,® at^reemmtis 

necessary even i f the' in a o a i l a l i o n s are e n t i r e l y i n .the 

t e r r i t ^ ^ ©f one of the Contracting ^ t a t ^ a , ,ite*t |)Д*е liteísi^ 

to affect.rights and interests i n the t e r r i t o r y of i h e 

other Statte, An adjustment must then be made, 

122, The Agreement between Ger,aany and Poland signed at 

Poiman^'^^^on 16 February 1927 stipiaates i n . ^ t i c l e 9 

that "shovild an extension of дагкз be пе'сеззагу i n the 

f r o n t i e r seotion, the competent authorities s h a l l conclude 

special agreements f o r t h i s purpose," 

123» Ihe Legal Protocol concerning the hydraulic system i n 

one Austpij-Hungarian f r o n t i e r region ( i n p a r t i c u l a r the 

Raab), signed at Vienna on 11 March 1927^ "̂ -̂ ^̂  i s an 

interesting document. "The Austrian and HuBgarian Govern­

ments undertake ,, not to adopt any u n i l a t e r a l measure 

affecting the hydraulic systeni i n the region auJoining the 

Austro-Hungarian'frontier, or to c a r r y out any work which 

might modify the e x i s t i n g hydraulic system i n the t e r r i t o r y 

of-the other Contracting State; they undertake to preserve 

i n good condition a l l liydraulic ггогкз contributing to the 

maintenance of the present hydraulic system ....... This 

obligation s h a l l i n no way r e s t r i c t the right of each State 

to carry out independeintly on i t s own t e r r i t o r y purely l o c a l 

(129) Leaii^e of Nations Treaty Series, Vol.71, р,3б9 (1928) 
(130) .League of Nations Treaty Series, Vol»80, p.68 (1928) 
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%юх*к8 >Aich v d l l not affect the t e r r i t o r y of the other 

State.... Tiiith a view to protection against floods, the 

Oohtracting Governments undertake to maintain' i n good 

condition works f o r the protection of threatened areas 

i n the neighbouring State...., No fresh work ^rtiich would 

involve a change i n the hydraulic system of'the (f r o n t i e r ) 

areas,,. maybe carried out without previous agreement 

between the two S t a t e s . , When works affecting the 

t e i f i t o r y of both States are to be car r i s 4 out, the said 

States iftidertake i n p r i n c i p l e to require t h e i r nationals 

to share the expenditure in'proportion to the benefits 

accruing to th&a. respectively from the said works., 

A special agreement must be concluded i n each i n d i v i d u a l 

case." 

'124. The Convention between the German Reich and the 

Lithuanian Republic signed at B e r l i n on 29 January Í928 

•relates to f r o n t i e r waterways v i z . the Kurische Haff and 

the Memel.̂ -''̂ -'*̂  

A r t i c l e s 2 and 15, i n p a r t i c u l a r , stipulate'that i t 

is'prohibited to make any change i n the bed or the course' 

of the waterways without previous agreement between the 

two Contracting States.. A jo i n t commission i s to carry 

out an inspection of the f r o n t i e r sectors each year. 

A r t i c l e 27 e n t i t l e s the Reich to employ the waters 

of the Wystit Lake f o r Hydraulic power, subject to the 

conclusion of a special agreement should any change i n 

the water-level r e s u l t therefrom. 

Special .notice .should be takeri. of A r t i c l e 26. I t lays 

down.that each State s h a l l take steps to ensure that "the 

f r o n t i e r waterways branching o f f from the f r o n t i e r i n each 

(I3I) League of Nations Treaty Series, Vol.89, page 353 (1929) 



Б/ЕСЕ/ЕР/9в-Rev.l. 
page 1 4 1 

t e r r i t o r y and the waterways ^ t e r i n g i t s t e r r i t o r y from 

the adjacent t e r r i t o r i e s , are kept i n such a condition that 

the flow of water from thé f r o n t i e r i s unimpeded." Each 

State i s therefore obliged not only "to r e f r a i n " , but to 

take p o s i t i v e steps within i t s own t e r r i t o r y i n order to 

avoid possible i n j u r y . 

1 2 5 . In the Convaition between the P o l i s h Repiblic and the 

CaedhoSlovak Republic concerning the iiaprovonent of the 

r i v e r s Olsa and Petruvka, signed.at Katowice on 18 February 

j^^¡^(l^l^ a r t i c l e 3, paragraph 2 stipulates thftt detal3.ed 

plans f o r t h e regulation of the r i v e r s s h a l l be drawn up by 

the competent organs of the one State " i n agrément with 

the competent organs" of the other State,.and s h a l l , require 

the approval of the two Governments before being put into 

execution. 

S i m i l a r l y , the Treaty of Prague of 22 March 1928 

between Germany and Czechoslovakia regarding the Oder 
(133) 

f r o n t i e r "^stipulates i n A r t i c l e 3 that r i v e r concessions 

i n t h i s section s h a l l be granted by the authorities of the 

noropet-ent-State, " i n agreement with those of the .other 

otate". • 

1 2 6 . A r t i c l e s 2 5 and 2 6 of the Convention signed at Prague 

between Hungary and Czechoslovakia on 14 November 1928^"^^^^ 

l a i d down the p r i n c i p l e that " i f the construction of a 

water-power plant i s l i k e l y to cause any considerable or 

permanent change i n the supply of water of a f r o n t i e r 

watercourse or of a water-course intersected by the 

f r o n t i e r , the Contracting Parties s h a l l . . . take account 

( 1 3 2 ) League of Nations Treaty Series,Vol. 1 0 0 ,page 2 8 7 ( 1 9 3 0 ) 

( 1 3 3 ) League of Nations Treaty Series,Vol.93, page 2 4 5 ( 1 9 2 9 - 3 0 ) 

( 1 3 4 ) League of Nations Treaty Series,Vol.llO,page 4 3 9 ( 1 9 3 0 - 3 1 ) 
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of the legitimate deaands of the persons affected i n both 

countries". Further, " a l l work connected with regulariza-

t i o n and the construction of dykes on f r o n t i e r waterways 

must be j o i n t l y examined and carried out by the Owatraet-

ing P a r t i e s " . 

12?. . A treaty was signed on 12 ресшЬег 192Ô at Prague by 

Csechoslovakia and A u s t r i a , regarding the Settlement of 

l e g a l qciestions connected with the f r o n t i e r defined by, the 

peace Treaty, ̂ •''̂ ^̂  

A t t i c l e 28 stipulates that " i f the construction of an 

i n s t a l l a t i o n i s calculated to cause.any considerable or 

permanent change i n the supply of water.of-a f r o n t i e r 

waterway or nf a waterway vdiich cuta the f r o n t i e r , the 

Contracting States s h a l l as f a r as possible take accoxint 

of the legitimate i n t e r e s t s of the inhabitants of the 

other State". • 

On the same date, the two countries signed a Conven-

. tion^^-'^^for the settlement o f technical and econcxnic 

фвstions on the f r o n t i e r sectors of ihe Danube, Morava and 

Thaya, I t stipulates that whoievor regulation operations 

have to be carried out and the necessary .constructions 

erected i n both t e r r i t o r i e s , a previous agreement i s 

required." 

128. A r t i c l e Ю of the Treaty of Peace> Friendship and 

A r b i t r a t i o n between the Dominican Republic'and the 

Republic of H a i t i signed at Santo Domingo on 20 February 

1929 ^^^'^^,also states that " i n view of the fact that 

(135) League of Nations Treaty Series,Vol.l08jpage 57 (1930) 
(136) Leagueof Nations Treaty Series ,Vol, 107,page 159(1930-31) 
(137) League of Nations Treaty Series,Vol.105,page 216(1930) 
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r i v e r s and other streams r i s e i n the t e r r i t o r y of one of the 

two States and flow through the t e r r i t o r y of the other or 

serve as l^pindaries between than, the two H i ^ " Contraoting 

Parties undertake not to carry out or be a party to щу 

constructional work calculated to change t h e i r natural 

course or t o a f j ^ c t the water derived ft-.:-, t h e i r sources'. , 

"This provision s h a l l not be so interpreted as to 

deprive either df the two States of th' right to make just 

smá equitable use, within the l i m i t s ' o* their respective 

t e r r i t o r i e s , of the said r i v e r s ad streams for the 

i r r i g a t i o n of the land or f o r other a g r i c u l t u r a l and 

i n d u s t r i a l purposes". 

129. - Notes were exchanged between Great B r i t a i n and Egypt 

at Cairo on 7.May 1929> paragraph .4(b).of >*iich reads: 

"Save with the previous agréaient of the Egyptian Govern­

ment, no i r r i g a t i o n or power works or measures are to be 

constructed or tak<^i on the River Nile'and i t s branches, 

or on the lakes from v*iich i t flows, so f a r as a l l these 

are i n the Sudan... .which would, i n such a manner as to 

e n t a i l any prejudice to the interests of Egypt, either 

reduce, the quantity of water a r r i v i n g i n Egypt, or 

modify the date of i t s a r r i v a l , or lower i t s l e v e l " , 

130, On 11 May 1929; Sweden "and Norway signed a new 

Convention at Stockho3m on the law on watercourses;"^^^ 

This Convention does not abrogate the provisions of that 

of 26 October 1905 already mentioned which continue to 

' be applicable to works which had already been completed 

or had been begun before the l a t t e r Convention came into 

force," , 

(136) League of Nations Treaty Series,'Vol*93,pagüe46(l929'-30) 
(139) League of Nations Treaty Series,Vol ,120,page 277(1931-32) 
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Article 1 defines the s<s0pQ of the Convention. It 

, relates- to installations on wseercoursv! in one country, 

lithieh are of such a nature as to cause "an wnureciable change" 

in .iraitercourses in tha otheir country, in respect of 

depth, bed, direction, level or volume of water,,or ti> 

hinder th.© aovements of fish. Vihen wjrks are' planned which 

mi^t be likely to cause "considerable disturbance in con­

ditions governing water supply over an extensive area". 

Article 12 provides that they can only be und^rtakm »\^en 

the other èiettntry has given its approval", and, in paragraph 

2, that i f there is no reason to believe that Such works will 

produce the effects mentioned in the other country, that 

country cannot oppose tho execution of "the undertaking. 

If a nuisance has been caused, and i f the other 

country agrees to accept i t , that country shall receive 

compensation. 

131. • Article 56 of the Agreement of 25 October 1929 

between Germany and B e l g i u m ^ s i g n e d at Aix-la-Chapelle, 

stipulates that both States undertake "to dime to an agree­

ment with regard-to the necessary measures" before making any 

alterations in the present Losheira-Hergersberg and Krehwinkel 

water-mains which might decrease the flow, 

132. The principles set forth in paragraphs 3S and i+1 are 

reproduced almost identically in the Convention between 

Roumania and Czechoslovakia signed at Prague on 1$ July 

^^^(141) др̂ д̂̂е 24 of t h i s ConYontion says "Where 

hydraulic plant is of such a kind as to involve permanent 

or considerablo change in the flow of a frontier water­

course or of.watercourses intersected by the frontier, 

each of the Parties shall have regard to the f«ir claims 

(140) League of ?ati~ns Treaty Series,Vol,121 page 359(1931-32) 
(141) League of Nations Treaty Series,Vol.164.page 157(1935-36) 
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of the inhabitantв,of the other State"j 'and A r t i c l e 25 

provides that both countries s h a l l encourage the erection 

of plant f o r exploiting the power of f r o n t i e r watercourses. 

133. Oil Ik December 1931 Roumatda/айа ̂ ^1^^ a 

number o f o w w e n t i o n s and a^eements at Beugrade concerning" 

the h y d r a u l i c ^ e t e m of t h e i r f r o n t i e r watercourses. 

The most important of th2se?ds the vfiteneral 

Convention "̂̂ ^̂ ^ уй1ег€| t h e prfrtciplea we have encountered 

b e f o r e a r e r e - s t a t e d several timies. The two S t a t e s under­

take to «d»«t«ii;;i from any a l t e r a t i o n o f easting iïïstallations . 

m i t t e m »щ meamres v^iich night â p i ^ e l a M y mMff t h e 

water e y s t ^ ( A r t i c l e s 1 and 3 ) . X t either of the two 

States proposes to undertake $.Tsy such operations, i t must 

give notice to the other by registered l e t t e r with 

n o t i f i c a t i o n of receipt which must be confirmed w i t h i n 15 

days. I f within two and a h a l f months the other State 

has not r a i s e d any objections, the said operations may be 
undeitaken. 

A r t i c l e s 6 , 7 and 9 further provide that the two 

States w i l l remain i n close contact >^ile the work i s 

going on, even t h o u ^ the operations may be on t h e i r own 

t e r r i t o r y , that they w i l l organize j o i n t inspections of 

the areas through *vrttí.eh the f r o n t i e r watercowses flow f o r 

the purpose of. ascertaining what equipment i s needed; and 

l a s t l y the two States undertake to communicate to one 

another ary particulars.concerning l e g i s l a t i o n regarding 

the hydraulic system as well as arçr useful hydrometrical, 

meteorological, and geological data. 

A r t i c l e 2 3 , xiiich relates to the u t i l i s a t i o n of 

hydraulic power reads as follows: "No modification may 

be made, no measures taken and no works carried out such 

(142) League of Nations Treaty Series, Vol . 1 3 5 , page 31(1932-33) 
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as to affect the m,ter system luuess a fresh agreement has 

fi r s t been, .concXuded between the tyto States", This is 

reaffirmed explioitly in the other special cnnvemtions 

(Article 20 of the Ci^nvention concerning the hydrotechnical 

system of the Bega Canal and River, ̂''̂ ^̂ ^ Article 27 of the 

Agressent regulating the operation of the hydrotechnical 

system of the foraer "Assooiation for the regulation of 

the waters ©f the Temes-Bega Valley"; '^"^^^ Articles 21 and 

23 .of the Agreement concerning the. transfelf of i the foiwsr 

"A8«ooa¡et4«n for the regulation of the vfaters of the Tamisaiz 

V a l l ^ * t © t*iè ïuèoslav'Zadruga aa dv<>énj*vânje Tsmisac 

and to tK© Roumanian-Sindicatul Tamisât; ̂ •''̂ .̂̂ and Article 4 

of the Agreement concerning the hydrotechnical system of 

the Tolvadia Association. ̂ ^^^^ 

On 10 April 1932 a Convention wan signed at Moscow 

between Poland and the USSR. ̂ ^^^^ Fr^^ntier waters may 

be used for economic purposes up to the line of the State 

frontier without special pennission from thé other contract­

ing party provided no special hydraulic plant or buildings 

are en^loyed. The erection of dykes and eзфloitation of' 

the hydro-electric power must in every case ^ ^ ^ ^ be subject 

to prior agreement between the ccinpQtent authorities. 

(143) League of Nations Treaty Series,Vol,135, page 7 2 (1932-33) 
(144) League of Nations Treaty Series,Vol.135, page 100(1932-33) 
(145) League of Nations Treaty Series,Vol.135i page 118(1932-33) 
(146) League of Nations Treaty Series,Vol.l35, page 133(1932-33) 
(147) League of Nations Treaty Series,Vol.I4I, page 349(1933-34) 
(148) This Convention relates to the whole or part of the 

following watercourses: the. Dawi^ia, LîUçe Luniczne, 
Bystrzyca, Lake Iwaniec, Lake Korowajno, Lake Supionec, 
Lake Beloe, the Czemiea, L^ke Miadziol, Miadzielica, 
Ponia, Wilja, Dzwinosa, I l j a , Wiazanka, Niemen, Morocz, 
Sluoz, Prypec, Stwiha, Përewèznia, Korczyk, Zbrucz, 
Horyn and Bolwaniec. 
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135. We shoxild mention the Agreement concluded between the 

International Commission of the Danube, Roumania and Yugo­

s l a v i a at the Semmering on 28 June 1932 ^^^^^ by whic^ the 

"Administration of the Iron Gates arei Cataracts'- was 

constituted and which likewise provides f o r p r i o r agreement 

before the construction of any new i n s t a l l a t i o n s . 

136. S i m i l a r l y , paragraph ( v i ) of the Exchange of Notes 

between B r a s i l and the United Kinguom, signed at London on 

1 KovaBijer 1932 ^^'^^^ states that "no works s h a l l be 

permitted other than those intended solely t o r e t a i n the 

r i v e r i n i t s present course and not involving any r i s k of 

.altering t h at course except with the mutual consent of the 

Government of both States and any work such as banalization, 

i r r i g a t i o n , or the development of e l e c t r i c a l power s h a l l 

only be undertaken subject t o the mutual consent of both 

r i p a r i a n States". 

137. The same clause i s met with i n the Convention between 

B r a z i l and Urugday signed at Montevideo on 20 December 

1933. ^^^^^ When there i s a p o s s i b i l i t y that the 

i n s t a l l a t i o n of plant f o r the u t i l i z a t i o n of the water may 

cause,àn "appreciable and permanent" a l t e r a t i o n i n the 

water system the State concerned " s h a l l not carry out the 

work necessary therefore u n t i l i t has come to an agreement 

with the other State." 

The same p r i n c i p l e i s embodied i n a clause contained 

i n the Exchange of Notes i n regard t o the boundary between 

(149) League of Nations Treaty Series, V o l , I 4 0 , page 191 
• (1933-34) 

(150) League of Nations Treaty Series, V o l . 177, page 128 
(1937) 

(151) League of Nations Treaty Series, V o l . 181, page 69 
(1937-38> 
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A f ^ i i n l s t a n and India formed by the Arnawai Khwar, dated 

Kaiïulj 3. February X93h) ^'^^^^ and i t i s also found i n the 

iicchange of Notes between Great Britain.and Korthei^ 

Ireland, India and.Sianij regarding tUp boundary as'foraed 

T;̂  the Ri^er Pakchan (Bangkok, 1 Jun^»i934). ^̂ ^̂ ^ 

The Agreement between Belgium ana игеаг B r i t a i n and 

Northern Ireland regarding water r i ^ t s on the boundary 

between.Tanganyika and .Ruanda-Urundi signed at London, 

Sw^eaáaer 1934 ^•^^^l provides: "Watór #varteâ fr o a à 

part of a watercourse situated wiiolly within either 

t e r r i t o r y s h a l l be returned without substantial reduction 

to i t s natural bed at some point before such watercourse 

flows into the other t e r r i t o r y or at some point before 

mtch watercourse forms the common boundary". ( A r t i c l e 1 ) . 

In the event of either Government desiring to u t i l i z e 

the .water on the b o u n d a j y i t s h a l l give the other Govern­

ment s i x months' notice before commencing operations, " i n 

order to permit of the consideration of - ariy objections 

which the other Government тяу wish to r a i s e " . ^^^^^ 

On.24 August 1937 the Kingdom of Hungary and the 

Czechoslovak Republic signed a Convention ^^^^^ at 

Budapest concerning the settlement of technical and 

economic questions on the Hungarian-Czechoslovak f r o n t i e r 

section of the.Danube and on that of the Tisza below the 

(152) League of Nations Treaty Series, V o l . 154, page 349 
(1934-35) 

(153) : League of Nationa Treaty Series, V o l . 154, page 372 
(1934-35) . . 

(154) -League of Nations Treaty Series, Vol. I 9 0 , page 104(1938) 
(155) The watercourse affected i s a part of ,the Kagera 

River. See League of Nations Treaty Series, 
V o l . 190, page 96. 

(156) League of Nations Treaty Series, Vol . l89,page 404 (1938) 
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confluence of the Szaiacs. This Convention provides that 

a l l constinictions s h a l l ba executed i n accordance vdth 

plans dravn up by agreement between the parties (Chapter I , 

A r t i c l e 2 , para.2, A r t i c l e 3 , para^2. A r t i c l e 4, para.2; 
Chapter IV, Section B, A r t i c l e 14, p a r a . l ) , 

Tha Convention deals mainly with measures for 

protection against floods, the regulation of waters at 

normal l e v e l and at low watar Icivel, and with dredging. 

No express mention i s made of the construction of hydro--

e l e o t r i e power stations, 

140, In the Convention between tithuania and Poland signed 

at Kaunas on 14 May 1938, A r t i c l e 18 states that no works 

on the common waters may bâ constructed save with the 

consent of both p a r t i e s . ^^^7) 

141, Among the most recent examples may be cite d the 

Exchange of Notes between the United Kingdom and B r a z i l , 

dated 15 March 1940, ^^^^^ concerning the d^iarcation of 

the boundary-line between B r i t i s h Guiana and B r a z i l : "No 

works s h a l l be permitted other than those intended solely 

to r e t a i n the r i v e r i n i t s present course and not involving 

any risdc of a l t e r i n g that course except with the mutual 

Consent of tho Governments of both States and any work 

such as canalization, i r r i g a t i o n , or the development of 

e l e c t r i c a l power s h a l l only be undertaken subject Iw t h ^ 

mutual consent of both riparian States". 

142, Wa w i l l end with the most recent treaty between the 

United States and Mexico signed at Washington, 3 February 

(157) League of Nations Treaty Series, V o l . 191, 1938, 
paije 373. Convention r e l a t i n g to the f r o n t i e r 
sections of the Niemen, the William Canal, the W i l i a , 
the 2ejmiana, the Merkis, and the Prypec with the 
Oginski Canal ^stem. 

(158) United Nations Treaty Series, Vol.5, page 72 (1947) 
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19144 (Supplementary Protocol of 14 November 1944) r e l a t i n g 

to the u t i l i z a t i o n of the waters of the Colorado and Tijuana 

r i v e r s , and of the Rio Grande fro a Fçrt Quitfean (Texas) to 

Ш# Ottlf of Mexico.^-^^9) 

Eelatione between these two countriee have already 

been studied (Section 24 and 42) , This new treaty i s 

p a r t i c u l a r l y important. I f i t i s comparud with that of 
11 January 1909 concluded between the United Statos and 
Great B r i t a i n on the subj^jct of the Canadian f r o n t i e r , the 

evolution of the attitude of the United Stat;?© on t h i s , . 

matter can be c l e a r l y perceived. 

Section I I of the Treaty relates to the Rio Grande, ' 

A r t i c l e 5 fewbodies the idea of a common agreemdnt p r i o r 

to the•construction of works on the r i v e r , 

"The two Governments agree to construct j o i n t l y , 

t h r o u ^ t h e i r respective ¿ections of the Commission, the 

following works ,,*," 

The construction of 'the international storage dams 

and of the dams required f o r the diversicai of the flows 

of the r i v e r s h a l l be in i t i a t e d . o n the dat-s "approved by 
•• . - ' • . • 

the two Governments''.^'" 

,( • 

A Commission (Ai-f.?) s h a l l study, investigate and 
prepare plans f o r plants f o r generating hydro-electric 

energsr which i t may be feasible to construct on the r i v e r ; 

i t s h a l l also report to the two Governments the works 

which should ba b u i l t by each of them and tho estimated 

eost thereof, while "each Government agrees to construct 

t»*,*«, such works as may be roc<»ranended by the Commission 
and approved by the two Governments", Furthermore, either 

(159) United Nations Treaty Series, Vol .3, page 313 (1947) 
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Qf the two countries may, at any point on the main channel 

of the r i v e r , divert and use the water belonging to i t and' 

construct any necessary works provided such diversions and 

works are submitted to and approved by the Commission. The 

l a t t e r has also the power to authorize the tanporary or 

f i n a l diversion by either country of water not belonging 

e n t i r e l y to such country when i t can be used without i n j u r y 

to the other country and can be replaced at sosié other point 

on the riVíM?. 

A r t i c l e 9 contains a special clause providing for 

mutual assistance: 

"In case of the occurrence of an extraordinary drought 

i n one country with an abundant supply of water i n the other 

country, water stored i n the international storage reservoirs 

and belonging to the country enjoying such abundant water 

supply may be withdrawn, with the consent of the Comission, 

f o r the use of the country undergoing the drought." 

As regards the production of hydro-electric power: 

"Each country s h a l l have the r i g h t to divert from the 

main channel of the r i v e r any amount of water, including 

the water belonging to the other country, for the purpose 

of generating hydro-electric power, provided that such 

diversion causes no injury to the other country and does 

not inte r f e r e with the intemational generation of power 

and that the quantities not returning d i r e c t l y to the 

r i v e r are charged against the share of the country making 

the diversion. Ihe. f e a s i b i l i t y of such diversions not 

existing on the date t h i s Treaty enters into force s h a l l 

be determined by the C^^mraission which s h a l l also determine 

the amount of water consujjed, such water to be charged 

against the country making the diversion. 
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Section I I I of the Treaty relates to the Colorado 

River. I t contains a large number of clauses concerned 

with regulating the flow of the r i v e r , the essential 

feature of them being, the idea that both Parties s h a l l 

come to an agreement within the Commission. 

The same ronark applies t o A r t i c l e 16 dealing with 

the Tijuana River. 

l a the general provisions at the ©nd of the Treaty, 

A r t i c l e 17 states: 

"The use of the channels of the intem a t i o n a l r i v e r s 

f o r the discharge of flood or olher excess waters s h a l l be 

free and not subject to l i m i t a t i o n by either country, and 

neither country s h a l l have аду claim against the other i n 

respect of any damage caused by such use. Each Government 

agrees to furnish the other Government, as f a r i n advance 

as practicable, any information i t may have i n regard to 

such extraordinary discharges of water from.reservoirs and 

flood flows on i t s own t e r r i t o r y as may produce floods on 

the t e r r i t o r y of the other. 

Each Government.declares i t s i n t e n t i o n to operate i t s 

storage dams i n such manner, consistent with the normau 

operations of i t s hydraulic systems, as to avoid as far as 

fe a s i b l e , material damage i n the t e r r i t o r y of the other". 

F i n a l l y , i n A r t i c l e 23, the two Governments "recognize 

the publtc Interest attached to the works required f o r the 

execution and, performance of t h i s Treaty". • 

Sectiogi^üCII M u l t i l a t e r a l Conventions Relating to the Hydro-Electric 
Development of Waterways of. Comon Interest 

11*3. The only general convention concluded i n t h i s f i e l d i s 

the so-called Geneva Convention. ̂ "̂ "̂̂ ^ (See Annex 6) 

(160) O f f i c i a l Journal of the League of Nations, page 2Ô9. 
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On 19 May 1920 the СотлпсИ of the League of Nations, 

meeting at Borne,, adopted a resolution .which was confirmed 

by the f i r s t Assembly of the League on 9 Deĉ iùaer of the 

same year, s e t t i n g up the organization f o r communications 

and transit» A "General Conference on Coiammicatioxis and 

Transit", and an Advisory and Technical Committee, were 

thus iMPOUght i n t o being. The Conferenoe met for the f i r s * 

time a t B«u*celona i n 1921, and on a second occasion at 

Genevarin 1923* I t wae| the Comndttf^a-that-^h^ reeponsib3.e 

fo r tíie 4п^т ,̂тД Mork ac^^nir^i fih*'^ i г the coxtrseof twenty-

two sessions held at Geneva, the f i r s t i n J u l y 1921, the 

l a s t ih June 1939. 

Shortly a f t e r i t had been estaliLished, the Committee 

set up a Sul>^œnmit;tee f o r Hydro-Electric Question^j t<hich 

hold two sessions (31 August 1922 at Geneva, 7 May 1933 at 

P a r i s ) . ^ 

F i n a l l y at the second General Conference a Permanent . 

Gomnlttee on E l e c t r i c Questions was established (16 Noveaajer 

to 6 December 1923). 

The f i r s t of these two bodies drafted the international 

conventions r e l a t i n g to e l e c t r i c power with v^vich the 

present study i s concerned, and, i n ' p a r t i c u l a r , the' 

"Convention r e l a t i n g to the Development of Hydraulic Power 

affecting more than one State". 

This Convention (Rapporteur Mr. Genissieu - France). 

' was adopted by 24 votes to 3 w-th 6 abstentions, on 

9 December 1923. I t was to come into.force on the ' 

"ninetieth day a f t e r deposit of the thi t s i r a t i f i c a t i o n . 

This took place on 30 June 1925. tip to the present only 

a few iStsltes have r a t i f i e d the Convention, these being 

Austria," Daraig, Denmark, Egypt, Great B r i t a i n (including 
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some colonies, .j^lï'bectorates and mandated'territories), 

(>eeoe,,Iraq,.,Ne^,2ealandi (and Western Samoa), Panama and 

Siarn». .(: • ' ' t' ' • 

,.,> .în;tfeô éoOTSe of the préXiièinary discüssioii®, Ше 

Seeretary-ôeneral of the Conf.erence, Mr. Haas, made a " 

. Bta,teme*ït'on the purpose of the work undertaken, 

"Шэ draft statute r e l a t i n g to the development of 

!^^«й41б! power dealt with three d i s t i n c t questions: 

I. I t aimed at f a c i l i t a t i n g agreements between 

States whose co-operation was t e c h n i c a l l y 

necessary'for the eyecution of the hydro-

ele o t r i c development ç>f a waterway; 

-Й, I t a i n ^ at protecting those States whose 

interests.might be prejudiced by such a 

development;, 

'"i • \ .. 
3. I t provided for.the setting up of international 

consnissions i n c e r t a i n special cases i n which 

•ehe work- of development, ^ once executed, might 

constitute a threa,t to the,security of á State. 

The f i n a l text of thé Convention, cou^rising twenty-

two a r t i c l e s and a supplementary protocol, should not be 

analysed merely i n i t s f i n a l foiia; f o r during numerous 

discussions-which took place the scope of the text as 

i n i t i a l l y submitted was radicfilly, ,changed. Consequently 

i t i s . not proposed to examine i t s t r i c t l y a r t i c l e by 

a r t i c l e but to take note of the preparatory work and to 

bring out as f a r as passible the p r i n c i p l e s underlying the 

debates. 

What, f i r s t of a l l , i s the es^r'essed aim of the, 

Convention, or more exactly, i t s guiding principle? We 
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know that national Iswís concerning hydro-elect;çic eqxàpment 

d i f f e r widely. We have also noticed that countries are 

p a r t i e a l a r l y sensitive t h e i r natitmal sovereignty %» 

confiemed and that the construction of hydro-electric 

plants шу provoke considerable disturbances up or dowxb 

stream or on a r i v e r ' s banks. Hence, i n the absence of 

general r u l e s , or a body of doctrine, or of international 

•Umf Ш» «вфloitation of certain фш» sM «ttíi il» 

deyeloproent of e l e c t r i c irtstallatiojte i s l i k e l y to suffer -

Henoe, at the beginning of tAie Cojsvention, the 

Contraetiaag countries express t h e i r d e s i r e t o «prtsaote 

iaternationûl «^reeraent f o r Ше purpose of f a c i l i t a t i n g -

the ««|>loitatlcm агй increasing the a y a i l u b i l i t y of 

hydrauHc power", f o thté «hd oertaih prlnetplee had t o 

be established by laeans of which the interested States 

could come to an'âgreement and-negotiate. These prin c i p l e d ^ 

are l a i d down i n the Convention. 

The i n i t i a l d r a f t c a l l e d f o r obligatory agreement on 

the development of hydraulic power within' f Single draimge 

area by a l l the r i p a r i a n States of a given waterway whose 

i n s t a l l a t i o n s might a l t e r i t s nature} as w e l l as a l l 

States having argr r i j ^ t s over c e r t a i n sectors of such 

watercourses. This development was to be re a l i z e d 

exclusively from the poir|t of view of technical 

convenience, "without reference t o вюу p o l i t i c a l f r o n t i e r " . 

On the other hand, t h i s obligation was offse t by a 

guarantee, namely the optional or compulsory oonstitution 

of international commissions - optional i n regard to the 

f i r s t p r i n c i p l e i n question, eompulsoïy i f requested by ohe 

of the States to safeguard instsulatións affecting security 

•or.the exercise of i t s r i g h t s . 
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Hence States were to undertake to conclude an agree­

ment with a l l other interested States, the l a t t e r being 

defined i n a very broad and comprehensive manner. 

This notion of, an obligatory agreement gave r i s e to 

very strong objections. F i r s t of a l l , i t i s i n practice 

d i f f i c u l t to require a State to reach agreement with other 

States, since the interests of the other States may be very 

different from or even opposed to i t s own and t h i s would 

frequently give r i s e to disputes. To establish a r a t i o n a l 

development programme for a waterway, the most suitable 

place for the construction of dains, and the erection of 

the necessary i n s t a l l a t i o n s must be considered. But while 

agreement i s desirable between two coxmtries i n order to 

deterridne the moat suitable arrangements, and apportion 

between them thie benefits obtained, according to the 

natural wealth of each, or on any other basis, i t i s clear 

that the obligetion to conclude such agreements may be 

detrimental to the in t e r e s t s of one of them. 

The following i s an example of two adjacent countries 

A and B: 

A has a w e l l developed industzy and needs hydraulic 

power, 

B, on the other hand, possesses a high hydro-electric 

potential but has no need of the power a^ the moment. 

By the terms of the Convention as f i r s t proposed, A 

would be j u s t i f i e d i n requiring State В to collf>borate i n 

i t s schemes, which might well be detrimental to the future 

interests of the l a t t e r coimtry. 

Power may be easy to s e l l i n one country, but quite 

d i f f i c u l t i n another, and one State may be e a s i l y able to 

support charges which cause grave inconvenience to the other* 



F/FCF/136 
E/toE/feP/9e, F e v . l . 
page 157 

A single technical undertaking may present very d i f f e r e n t 

problems in-one country or i n another. 

If the o b l i g a t i o n to conblude a g r e e a m t s xrequires that 

the daiaage caused to a State be compensated, it cancels the 

value of such congjensation, which in many cases is made 

un w i l l i n g l y , and hence with scant Justice towards the 

interested State. 

This p r i n c i p l e made an eoeaggerated appeal to the 

, Spirit of s a c r i f i c e of States whose interests are divergeât} 

t h i s was the f i r s t reason why i t was rejeOted. 

ikB, The second reason was that the obligation to conclude 

an agreeraentj inçjosed on one State i n the int e r e s t s of the 

others, d i d not i n t h i s i i ^ e r i o u s form seem compatible with 

the respect for national sovereignty. 

To understaïKÎ how, i n contradiction to the theories 

i n favour of - absolute national sovereignty current i n the 

19th century, a draft convention could be submitted bearing 

such a compulsory character, i t must be remembered that 

a f t e r the 1914-1Ô war and the creation of the League of 

Nations, that i s at the time when the convention was 

drafted, the concept of absolute State sovereignty had 

broken.down. I t seemed at the time t h a t , since the League 

of Nations was to be a kind of Parliament whose decisions 

migh-t; have had coérèi-ve fo r c e , a kind of super-State to 

which the majority of c i v i l i s e d nations had acceded, the 

t r a d i t i o n a l concept of t h i s sovereignty had become incompat­

i b l e with the new regime established by the Covenant. This 

doctrine was dominated by the idea of a higher universal 

good. The sovereignty of States was reduced to mere 

" J u r i s d i c t i o n " , l i m i t e d on the one hand by the obligation 

to conform to the general s o c i a l well-being vrfiich was the 
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basiô l e g a l püneiple as <iefined by the League of Nations, 

and on th? •9,'bhi9r hand by th¿ obligation to follow the 

.aj.e^,ii^|ttive direotiv<ôB givM'by t h i s / P X ^ n * ^Sovereignty 

l^re^^poses that"the 'decision, taken by a country i e at i t s 

..0!iim .dtaciNation. " Thie'idea of j u r i s d i c t i o n implies that' 

t h i s swereignty i« used i n a-given d i r e c t i o n i n conformity 

with a r i ^ t ) . 

This utopianisra irtiich dcîmlnated the constitution of 

th:S .Lejftig\ie of Nations, d i d not l a s t Içng, the d r a f t 

СошепШЬй i n question appears' to, have interpreted t h i s 

change i n d o c t r i n a l trend - a point of some i n t e r e s t . 

149. . ; I f one were to seek a further reason f o r the f a i l u r e 
l i t 

of the i n i t i a l - d r a f t , i t would be that i t s scope was too 

wide. 'These negotiations, often de l i c a t e i n themselves, 

involved " a l l " States possessing.any right v^atsoever over 

sections of a given wateivay, and i t was realiaed that 

there was npt s u f f i c i e n t J u s t i f i c a t i o n f o r t h e i r ixwlusion. 

"" Moreover, any State which might benefit from the 

development of waterways could t%ke part i n the negotiations, 

even on i t s owh i r i i t i a t i v e . ^feis constituted a type of 

interference i n t^e domestic a f f a i r s of a country which 

was not readily acceptable. 

The form the opposition took at the time can be seen 

from the record of the discussions which took place on the 

i n i t i a l draf^. The delegate of Belgium, for instance, 

pointed out that the pr'â>lem raised questions involving 

the sovereignty of States. The StatiS which possessed 

na"tural riches could i n no circmstances be pledged to 

part with them, or with a part of them, to a neighbouring 

State which did not posSess such riches. I f a State 

•possessing elet^tric power, f o r instance, were to be forced 
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to share a certain quantity of that power with another 

State, >йгу should not the same p r i n c i p l e be applied to 

States owning coal mines, i r o n mines or diamond mines or 

ar^r other form of natural wealth? 

The delegate of Switzerland was also of the opirdon 

that "the provisions of the Convention proposed might 

in t e r f e r e with the sovereignty of States". I t could not 

be s t i p u l a t e d , f o r instance, that every country through 

•vrtdch a r i v e r flowed had the r i g h t to give i t s opinion as 
to how a dam which one of the countries proposed to erect 

should; be constructed. 

150. I f the f i n a l text of the Convention i s now exairdned 

i t can be seen that very few of the a r t i c l e s i n the i n i t i a l 

d raft have been retained. 

- In the f i r s t place t h i s text recognizes that a State 

must be free to dispose of i t s t e r r i t o r y and natural 

résources as i t wishes and must be sole judge of i t s 

material i n t e r e s t s ; and i t affirms,this p r i n c i p l e 

categorically i n A r t i c l e 1: "The present Convention i n no 

way affects the right belonging t o each S t a t e . t o 

carry out on i t s own tei*ritory ai^y operations f o r the 

development of hydraulic power which i t may consider 

desirable". The p r i n c i p l e of national sovereignty thus, 

reappears very c l e a r l y . 

• The new theories, however, have l e f t , t h e i r mark. The 

• text iç of course no longer based exclusively and too 

• t h e o r e t i c a l l y on international s o l i d a r i t y , but States have 

. recognized t h e i r inter-dependence, and have realized that 

t h e i r theoretical absolute autonomy i s i n practice l i m i t e d 

by numerous economic or c u l t u r a l f a c t o r s . Hence, once 

t h i s pr^.n-ripi" baq been stated, the Convention introduces 

l i m i t a t i o n s . 
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The f i r s t of these i s enfloodied i n the text of the 

very f i r s t a r t i c l e which provides that the a c t i v i t i e s of 

states carrying .̂ qv̂ t the development of hydraulic power 

msy only be exercised "within the l i m i t s of iníernational 

law"j and A r t i c l e s 3 and k contain a seednd defiñitiot^ of 

the l i m i t s to t h i s basic r i g h t . Such actUVity by States 

can only be carried on with due regard to' the- rights of 

other States. 

Thus the.estent of each State's sovereignty i s speci­

f i e d , and the number of parties interested i n a given 

develo^ent scheme i s l i m i t e d . 

151. A r t i c l e s 3 and 4 are drawn up i n the same form, ' 

although they hsve different ends .in view. 

I f a State desirous of carrying out operations f o r the 

developnent of hydraulic power needs to u t i l i s e part of the 

t e r r i t o r y of another, or i f i n so doing i t may cause 

prejudice t o the other State, the interested parties " s h a l l 

enter into negotiations" with a view to the conclusions of 

agreements which w i l l allow such operations to be executed. 

The scope of these two a r t i c l e s can be b r i e f l y analysed 

as follows. Here-there i s no longer any o b l i g a r o n , as i n 

the preliminary d r a f t , to conclude or reach an agreement, 

but only the obligation to negotiate. • 

Such negotiations must obviously be conducted with the 

intention of reaching a conclusion. Hut i t can also be 

assumed that a State w i l l not take the i n i t i a t i v e i n forcing 

negotiations on other States unless i t 'sees some hope of 

success. In other words, a State w i l l only submit serious 

proposals, which, from itë acquaintance - at least i n broad 

outline - with the economic situation of i t s neighbours, i t 

considers are l i k e l y to interest them." 
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I f these provisions are calculated to reduce the 

number of negotiations, at least the agreements res\il.ting 

from them w i l l be more numerous, and w i l l be concluded i n 

an atmosphere of courtesy rather than one of constraint. 

№xat, now, i s t h e i r f i e l d of application? 

A r t i c l e 3 envisages the p o s s i b i l i t y of operations 

involving "altÍ-cations on the territory''. .Th^i b^ïsu is 
general. The authors of the Coiwentioa d i d not consider 

i t necessaiy to set forth every case which might involve 

such alterations." 

F i r s t of a l l there are the'temporary--alterations 

involved iñ operations - submersions, drainAge, the set-ting • 

up bf operational bases, the construction of perroi-xaent 

works, i n short anything l i a b l e to bri*ng about a topo­

graphical a l t e r a t i o n i n the t e r r i t o r y , of the neighbuuri-K^ 

State. 

A r t i c l e - 4 supplements the preceding a r t i c l e , 

ííegotiations s h a l l ba entered into w h e n e v e r sei-ious 

pi^ejudice may be caused to the noj ghbou.ring ccj/mtry. Here 

again, the authors have not defined the vórioUvS kinds of 

• prejudice.' Let us merely r e t a i n for further considera-tion 

the des<iriptioï. ""sertoue'" bŷ •̂ ¿xL-c-h--4-¿i'sy-qual̂  t4̂ m̂-r 

Ir> connection with the p o s s i b i l i t y of prejudice, i t 

should be noted that at. thtj time of signature a protocol 

was' added stating that the provisions'of the Convention 

did not i n any way modify the,responsibility Or obligations 

• imposed on States, as rs,gards i n j u r y .dope, by the construction 

of works f o r developsient of hydraulic power, by the rules of 

international law. 

152. ' The Geneva Cbhve^itior» co^^teins a second fundamental -idea 

. which i s expressed i n A r t i c l e 2 , and i s aimed at inci^eásing-
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the y i e l d of r i v e r s of common in t e r e s t and lakes: before 

resorting to the negotiations mentioned i n A r t i c l e 1, the 

interested country or countries w i l l already have studied 

Ше technical • probl®ae of the developasnt scheme i n question, 

^ s y w i l l have drawn up plans and projects, even before 

eonKiderii^ t h e i r actual execution. Vihat A r t i c l e 2. 

recommends i s the Joint study and comparison of the various 

p r o j e c t s . The interested States " s h a l l agree t o suoh 

in v e s t i g a t i o n " , which s h a l l be carried m.b conjointly'with 
a view t o a r r i v i n g at "the most favourable solution" and 

thus obtaining the maximum y i e l d . I t i s quite c e r t a i n 

that t h i s CQBÇiarieon of different techniques w i l l make for 

' etter r e s u l t s . Moreover, t h i s preliminary investigation 

w i l l automatically lead to the negotiations essential f o r 

effiecttve application of the schemes. 

These then are the two basic ideas of the Convention. 

The remaining a r t i c l e s cfui be b r i e f l y summarized as follows: 

A r t i c l e 5. provides that the technical solutions adopted 

should be based s o l e l y on "considerations^vAiich might 

legitimately be taken i n t o account i n analogous cases of 

development of hydraulic power aff e c t i n g only one State,.... 

without reference to any p o l i t i c a l f r o n t i e r " . Technical 

seleotion, such as the s i t e f o r a dam, i s thus to be*made 

as i f - there were no f r o n t i e r s , only the physical factors 

which w i l l ensure the maximum y i e l d being taken into account. 

But any such selection made by technical experts must 

obviously be submitted to the national authorities i n 

respect of the i n s t a l l a t i o n s to be set up on t h e i r own 

t e r r i t o r i e s . These authorities w i l l then proceed to make, 

according to t h e i r own administrative regulations the 

neoessary enquiid,es, expropriations, purchase! of land etc. 

This iв expressed by A r t i c l e 7» "The establishment and 
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operation of works f o r the e x p l o i t a t i o n Of hydraulic power 

s h a l l be subject, i n the t e r r i t o i y of each State, to the 

laws and regulations applicable to the establishment and 

operation of similar works in that State". 

I n other words, and t h i s i s a leading idea of the 

Geneva Convention, the negotiators have sought to create 

the iwoesaaïy conditions f o r an " i d e a l hydro-electric 

development". A r t i c l e s 5 and 7. conjure \ip the following 
p i c t u r e ! the boundary stones having bes». jp«iw»r«4» «СфЭДЕф 

engineers are c a l l e d i n v*io, working as though they were 

dealing with a single homogeneous t e r r i t o r y , draw up the 

plans of \i*iat, i n t h e i r view, i s the best technical 

solution of the problem. The boundary stones are then 

replaced and the construotion and operation of the works 

i s Carrie^ out i n each country i n accordance with i t s own 

laws. 

We s h a l l quote without comment A r t i c l e 6 which gives, 

a l i s t (vdiiçh i s not exhaustive) of some of the most usual 

points on which negotiations can take place. • They are: • 

(a) General conditior» f o r the establishment, upkeep 

and operation of the works; 

(b) Equitable contributions by the States concerned 

towards the expenses, r i s k s , damage and charges 

of every kind incurred as a re s u l t of the 

construction and operation of the works, as w e l l 

as f o r meeting the cost of upkeep; 

(c) The settlement of questions of f i n a n c i a l 

co-operation; . 

(d) The methods for exercising technical control and 

securing publie safety? 

(e) The protection of s i t e s ; 

( f ) The regii l a t i o n of the flow of water; 
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(g) The protection of the int e r e s t s of t h i r d p a r t ies; 

(h) the method of s e t t l i n g disputes regarding the 

i n t e r p r e t a t i o n or application of the agreements. 

A r t i c l e 11 states that the Convention s h a l l not affect 

or modify former international agreements. 

154. j f the f i n a l text of the Convention i s compared with ' 

the origihuL d r a f t ; the re s u l t s obtained t m y bo regarded as 

i n s i g n i f i c a n t . 

As'had already been pointed out, the Convention, i n 

spite of i t s modest aims, was f i n a l l y ra,tiíied by very few • 

States and, what i s more, no two of those States possessed 

a СОШОП f r o n t i e r . 

; Smith, speaking of the Convention, describes i t s 

"drafting" as unfortunate. The general p r i n c i p l e by which 

States diould co-operate i s w e l l stated, but i t i s at once 

annulled by the terms giving each State the right to oppose 

i t s veto to агзу development plan f o r reasons of v i t a l 

interest of which the State i t s e l f seems to be the sole 

Judge. That i s to say, the Convention fa i l s r us at the 

very poixït Virtiere we most need an authoritative guide. 

As f o r BjBrsken, he regards A r t i c l e 1 as providing a 

sound argument i n support of h i s theory that sovereignty i s 

l i m i t e d by good neighbourly r e l a t i o n s . ^^^^^^ "ЬЬпсе the 

Convention does not vdsh to r e s t r i c t the freedom of action 

of the i n d i v i d u ^ State i n respebtof the u t i l i z a t i o n . o f 

vaterways, to a greater degree than that prescribed by 

general international law. From- vôiich i t may be concluded 

that the r e s t r i c t i o n s imposed by the Convention are to be 

•regarded as representing standards of general international 

law." . 

(16I) BjBrsken, op cit.par 48, рач;е Í68. 
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Although i t could not be applied i n p r a c t i c e , the 

Geneva Convention and, indeed, the discussions to irtiich i t 

gave r i s e none the l e s s mark a considerable step forward. 

A nuisber of b i l a t e r a l agreements show signs of i t s influenes 

and many authors base t h e i r arguments upon i t . 

I t s importance l i e s not so much i n the new l e g a l t i e s 

which i t created as i n the fact that i t constitutes an 

authoritative expression of general p r i n c i p l e s on which i t 

would b# desirable f o r negotiations betw@!«» ftetôS t© Ы 
based. 

No longer i s i t possible f o r a State to oppose i t s 

veto, even i n a case where 'local modifications would e n t a i l 

serious prejudice. The idea has come into being that, i n 

spite, of the seriousness of the prejudice, the State i s 

morally obliged to negotiate with a view to finding a means 

of carrying out the projected-works. ^^^^^ 

Ten years l a t e r , i n 1933, at the Seventh International 

Conference of American States, held at Monte-Video, the 

Argentine delegate, Mr. Isidoro Ruiz Moreno, submitted a 

draft convention adapting the Geneva Convention to American 

uonditions but retaining the essential clauses. (See Annex 4 ) . 

M u l t i l a t e r a l Conventions concerning the General Use of 
Waterways of Common Interest 

The number of these Conventions i s very l i m i t e d . To 

begin w i t h , there are the provisions of A r t i c l e s 108 to 

1 1 7 of the F i n a l Act of the Congress of Vienna i n 1815, 

according to the general p r i n c i p l e s of which Powers, vôiose 

States are separated or crossed by a navigable waterway, 

engage to regulate, by common .consent, a l l that regards 

( 1 6 2 ) Annex 6 gives the complete text of the Geneva 
Convention. 
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ite navigation. In other words, the principle of 

cpllective action Içr the riparian States Is thereby 

established. 

The rvues to be observed relate ohiefly to navigation: 

. . - freedom of navigation of a waterway, along its whole 

navigable course, to i t s mouth, with no prohibition i n 

respeut to commerce. 

The IÔI4 text spoke of freedom of navigation for a l l 

$tatf#, Dither riparian or not. the t a ^ Ы the Finiu 

Act is more restrictive, however. Freedwa of ccaameroe 

exists but the vessels used must fly the flag of a 

riparian State, 

- The regulations governing navigation must be uniform 

throughout the vrtiole course of the river, i.e. each State 

lost the right of franung.lts own navigation regulations 

for i t s section of the river. 

- The dues and charges imposed must be as favourable 

as possible ard the same for a l l . The levying of these 

dues and charges naist not entail Inspection of cargo. 

- Finally, i t was laid down that each State would be 

responsible for keeping-the section of the river in i t s 

territory open to traffic a»i for maintaining tow-patñs, 

i.e. territorial jurisdiction with regard to works. 

Thus, and this i s a most Important point, we are, .. 

for the fi r s t time, in the presence of a body of coherent 

principles relating to intemational rivers which will 

subsequently make possible considerable limitations of 

the territorial rights of riparian States. 

157. ' Some new and equally important principles were added 

to the above at the Paris Congress of 1856, 

http://franung.lt
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Freedom of navigation was affirmed f o r non-riparians 

as well as f >r riparians and was extended as f a r as the 

open sea. U n t i l t h i s time, the State exercised complete 

j u r i s d i c t i o n i n the zone of i t s t e r r i t o r i a l maritime 

waters, a fact which gave r i s e to the famous Rhine ' 

estuaries' dispute l a s t i n g almost twenty years.-

F i n a l l y , the same Congress of 1856 established the 

p r i n c i p l e Of the r i g h t of the great Powers to approve the 

navigation regulations framed by the riparians of the 

Upper Danube. Navigation regulations.are henceforth no 

longer the sole concern of the r i p a r i a n s , and the great 

Powers as a whole must give t h e i r consent or approval. 

In a word, they are of international concern. The 

tendency at that time, then, i s towards a considerable 

l i m i t a t i o n of the t e r r i t o r i a l j u r i s d i c t i o n of r i p a r i a n 

.•St?.tfts-in the. int-^rcîts of international trade, 

The p r i n c i p l e s of the Congress of Vienna and of the 

Treaty of Paris provided the basis for a whole series of 

regulations governing the p r i n c i p a l r i v e r s concerned, 

p a r t i c u l a r l y the Rhine and the Danube. The development 

of such regtilations u n t i l the present day i s outlined in-

Annex 9 

The Barceloria Convention of 2i+ A p r i l 1921 resumes i n 

broad outline the pri n c i p l e s of the Vienna and Paris 

Congtesses. As has already been seen, the convention 

allowed the international regime to be applied t o a 

national r i v e r which had international importance by 

virtue .of i t s geographical s i t u a t i o n , such as, f o r 

instance, a r i v e r ¿iving access from the .open sea to a 

port wel^ equipped l o r handling sea-going vessels. 

The ^Jonvention bezir^" ^'J w S t a o l i s h i n g the p r i n c i p l e 

of freedo^ of navigation for the "Contracting States". 
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*iiis appears to be a йоге re«tricted solution than that 

offered by the Vereaillea Treaty, i^iich provided for 

absolute freedom. Such a restriction seems to have been 

foxTOCUated vdth a view to attracting the largest possible 

nassber of signatures to the Convention oy r3«*ïrving the 

benefit thereof for signatories. It is also stipulated 

that the execution of works, i s at the discretion of the 

riparians. The principle is laid down, however, that a 

riparian rosy be obliged to execute works of improvement at 

the request of another riparian and i f the latter agrees 

to pay whole or part of the costs. 

The situation for »*iich this clause provides is worth 

detailed eocaniinatiort since i t i s compiarable to that arising 

in the case of hydro-electric development. 

Let us take the case of the river Scheldt. This 

•river, on which the port of Antwerp stands, passes through 

Belgian territory but reaches the sea in the territoiy of 

the Netherlands. The Dutch can do without the Scheldt as 

a *{aterway, since possess a large number of others 

serving well-equip A ports such as Rotterdam, Amsterdam, 

etc. For the Belgians, on the other hand, the improve­

ment of -Ыге course of the Scheldt is essential for tjie 

prosperity of the port of Antwerp. Now the Scheldt has 

a' tendency to s i l t up and not only is a great amoimt of 

dredging required but i t may also prove necessary to 

deepen the navigable channel and even to dredge new 

channels at the bends. Such works are of great 

iвфortance to B^gium and of very l i t t l e to Hollad. 

According to the principle of territorial sovereignty and 

even to the traditional principle.in river matters, Belgium 

had no means of obliging the Netherlands to carry out these 

works, even i f i t offered to pay. I f the Dutch did not 
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wish to carry out the works, they were absolutely free not 

to- do. so. •''he provisions of the Barcelona Convention aim 

at remedying situations of t h i s kina and at giving a 

ri p a r i a n the right to oblige another r i p a r i a n to execute cerfeàn 

works on i t s t e r r i t o i y , the former assimiing the material 

cost, 

159.. Although i t takes the form not of a con-vention but of 

a declaration, the text adopted by thé ?th International 

ОшйЕ'«йгепсв- of American States at MontefiiMeo on 24 Dec-. 

«жЬеГ 1933^•'•^^^Csee Annex 7 foi> the toxk) should be c i t e d . . 

A r t i c l e -2 proclaims the exclusive r i g h t of a ¿^ate to 

ex p l o i t , f o r i n d u s t r i a l or a g r i c t i l t u r a l purposes, the 

margin which i s under i t s j u r i s d i c t i o n of the waters of 

ri v e r s of common i n t e r e s t . This r i g h t , howevet, i s cond­

i t i o n a l i n i t s exercise "upon the necessity of not i n -

jxiring the equal right due to the neighbouring State over 

the margin under i t s j u r i s d i c t i o n " . In consequence, no 

State may "without the consent of the other r i p a r i a n otate, 

introduce into watercourses of an international character, 

for -the i n d u s t r i a l or a g r i c u l t u r a l e x p l o i t a t i o n of t h e i r 

-waters, any al t e r a t i o n which may prove injurious to the 

other interested State". 

A r t i c l e 7 fгlrthor stipulates that when a "^ate plans 

to perform woî4cs i n waters of common interest i t s h a l l 

announce them to the other r i p a r i i m '-'tates and furnish 

a l l the necessary te c h n i c a l documentation, 

160. After the s econd world war, a conference was held i n 

London i n Septsïuber 1945. 

(163) F i n a l Act, 7 t h International Conference of American 
States, page 113, 
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\егв were two opposing views uïaield. The United 

'^ates of America favoured the maintenance of toe i n t e r ­

national p r i n c i p l e , but wished to participate i n European 

r i v e r commissions. The Union of Soviet S o c i a l i s t Republics, 

on the other hand, though i n favour of international regul-

a t i o n , wished to l i m i t i t to r i p a r i a n s . I t was t h i s l a t t e r 

s olution which triumphed i n 1948 at the Convmtion at 

Belgrade. I t i s too e a r l y , however, to talk of a, new 

general tendency. 
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СНАР1ЖН VII ADDITIONAL Cb^USF^ 

161. In the outline of l e g a l praetiee i n Chapter VI our 

aim was to deal s o l e l y with matters r e l a t i n g to the л»1п 

p r i n c i p l e s i t was sought to bring out. However, a large 

number of the t r e a t i e s cited contain additional clauses 

which c a l l f o r mention before we conclude. 

Some of them govern the arrangements to be made f o r 

obviating interference with other possible uses of the 

waterways acncemed (navigation, f i s h i n g , i r r i g a t i o n ete.)* 

Others constitute reservations pure and simple, and 

spring from a desire t o comply with Custcsns regulations 

)r the requirements of national defence. Some expressly 

provide f o r the amount of compensation and the apportion-

m^it of benefits. S t i l l others relate to the organissa-

. t i o n of Joint Ccamissiona, F i n a l l y , the parocedure to be 

adopted i n the event of disputes i s dealt with i n special 

clauses. 

Section, X Provisions saf eauardii^ ol^h^r 9f waterways 

162, ; Navigation 

I t i s obvious that the construction of a dam at a 

given point on a navigable waterway can make a l l naviga- • 

t i o n impossible precisely because of the physical obstacle 

i t creates and the difference of water l e v e l i t causes. 

A certain number of locks must therefore be constructed to 

• restore to the r i v e r i t s o r i g i n a l n a v i g a b i l i t y . 

The t r e a t i e s provide f o r t h i s i n more or l e s s e x p l i c i t 

terms.. 

Thus the Berne Convention of 4 Qctober 1913 between 
Prance and Switieerland, concerning the works at La P l a i n e , 

stimulates i n A r t i c l e 2 that the dam must have a loek 
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gate at one end to f a c i l i t a t e navigation, i f necessary. 

The construction of power stations on the Rhine - that ; 

at Kembs and that at Ottmarscheim, now under construction -

was preceded by a detailed study of the conditicats re­

quired to avoid impeding navigation. In t h i s connection, 

the Rhine Conimission set forth i n d e t a i l the conditions 

necessary for the construction of these stations, defining 

the flow, l e v e l of the water d r a f t , moorings, and es­

p e c i a l l y the number of and working of locks, turning basins, 

waste canals etc. 

rishjng 

Dam .construction hinders the free movement of f i s h . 

Certain t r e a t i e s s t i p u l a t e that .this must be restored 

by suitable neans, One of these, notably, i s the con­

struction of a " f i s h ladder" or " f i s h . l i f t " to enable the 

f i s h to surtttount the difference i n water l e v e l . 

Thus A r t i c l e 9 of the above-mentioned Berne Con­

vention stipulates that the two Governments must draw up 

regulations f o r the protection and free movement of f i s h . 

A r t i c l e 7 of the Convention r e l a t i n g to the Roya 

declares i n s i m i l a r terms that "the two GoVemraaits s h a l l 

reach agreement on the provisions tc be applied f o r the 

conservation, protection and movement of f i s h . " 

A r t i c l e 12 of the concession, dated 28 January 1947, 

f o r the ChStelot plant, situated on the Doubs between 

ï'rance and Switzerland, stipulates that "the con­

cessionary s h a l l ccroply vdth the decisions to be adopted 

by the Swiss authorities i n agreement with the French 

authorities to safeguard the interests of f i s h i n g . In 

v i r t u e of A r t i c l e VII of .the Federal Law of 21 December 

1808, however, the ooncessionajy i s exanpted from the 



Е/ЕСБ/ЕР/9в Sev. l . 
page 1 7 3 

obligation of i n s t a l l i n g a f i s h ladder ... He v d l l be 

required to provide f a c i l i t i e s f o r f i s h i n g at a certain 

number'of points on the bank of the reservoir basin ... 

He vd.ll s t i l l be required, even vihen the plant i s i n 

operation, to take a l l other measures deemed necessary 

by the authorities to protect f i s h i n g . " 

164 Other uses 

Similar provisions are to be found i n respect of 

i r r i g a t i o n and timber f l o a t i n g . We have seen the extent 

to vihich the various uses of a vraterviay are interdependent. 

The i n s t a l l a t i o n of hydro-electric power stations should 

accordingly preserve the rights attaching to other uses. 

As a general r u l e , t h i s necessitates the construction of 

accessory works. I t also involves the adoption, at the 

time of i n s t a l l a t i o n , çf f u l l precautii-.ns to prevent 

substances or gravel from being carried dc;wh into the 

downstream State.i 

Mention must also be made cf the clauses designed for 

s i t e preservation; The construction of an a r t i f i c i a l 

reservoir may adversely affect the picturesqueness of a 

valley vrtiich i s a centre of t o u r i s t t r a f f i c . Perhaps 

the diversion of viater from a r i v e r may cause a v i a t e r f a l l 

to diy up. Thus the exchange of notes between the 

United States arid Canada i n 1940 provided that consent to 

the diversion of the Albany River, which normally flowed 

into the Hudson Bay, was t c take due account of "the 

assurances of engineers that there would be no material 

. adverse effect to the scenic beauty of the F a l l s . " 

In the case of the Chatelot Concession, A r t i c l e 14 

stipulates that the works should mar the countryside-as 

l i t t l e as possible: the scenic beauty should be conserved 

to the utmost. ' Specific d e t a i l s then follow.. 

http://vd.ll
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We s h a l l pass over the clauses governing the main­

tenance by the riparians of the banks or bed of contiguous 

" waterways, such mainteiïance' being a duty even when the 

waterways are not subjected to ar^r s p e c i f i c development. 

On the other hand, mention must be made of the fact 

that the protection of forests i s also stip i i l a t e d i n 

certain oases. The creation of an a r t i f i c i a l reservoir • 

often results i n the flooding.and submersion of wooded 

areas. A r t i c l e 13 of the ChStelot Concession provides 

that the disappearance cf a plot of woodland as a result 

of the creation of a storage basin s h a l l be'compensated 

f o r by the afforestation of an area of ' equal s i z e . 

Section I I Reservations 

165 These c a l l f o r l i t t l e comment. Generally speaking, 

they are almost invariably couched' i n analogous terms; 

t h e i r aim i s to safeguard Customs or national defence 

regulations, .Thus the Treaty of Fontainebleau of 1785 

between ' Gemany and the Netherlands stip u l a t e d that locks 

s h a l l not be-.constructed at any point of t h e i r t e r r i t o r y 

where they might prejudice the defence of t h e i r f r o n t i e r s . 

A r t i c l e 9 of the Berne Convention of I913 stipulates that 

France and Switzerland reserve t h e i r freedom with regard 

tb the mea-sures to be adopted i n the interests of national 

defence and the Customs service. .A similar provision i s 

contained i n .Article 8'of the Convention r e l a t i n g to the 

Roya. • 

• A r t i c l e 15 of the Châtelbt Concession i s on si m i l a r 

l i n e s . I t provides that "the concessionary s h a l l conform 

with the decisions adopted by the Swiss authorities with 

regaird to-Customs matters i He s h a l l carry out ... measureit-

to be decided on by'thé Swies authorities i n the interests 

of national defence insofar ouch measures relate to the 

construction of works and t h e i r operation". 
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С ош: en sat i on and аррс ;t.iormetrb of benefits 

Irrespective of i t s gravity, any prejudice which 

may be caused to a r i p ^ r i a n Stato on i t s t e r r i t o r y by 

trie development cf a waterway cf сошюп interest by 

another State c a l l s f o r с^га.репьао1оп. This p r i n c i p l e 

springs mainly frcni tho maxim of Roman La.\-i, ''Insy.o 

.quisquo ош prohibetur dian a l t e r a non ncoet". Certain 

authors have r e l i e d on t h i s dictum to j u s t i f y the o b l i ­

gation to r e f r a i n from any aotion which might create an 

i n j u r y . I t merely s i g n i f i e s that rep^-ration • should be 

made i f an injury has been caused; " i n other words, that 

the damage should be compensated f o r . 

This'' obligation reaurs i n a large number of t r e a t i e s , 

f o r example that of 7 tbiy 1923 between the United Kingdom 

and France. ̂ "̂ "̂ ^̂  "The Government of Palestine s h a l l 

have the right to b u i l d a dam to raise the l e v e l of the 

waters of Lakes HüJ.eh and Tiberias above t h e i r normal 

l e v e l , on condition that they pay f a i r compensation to 

the owners and occupiers of the lands which w i l l thus 

be-flooded." A r t i c l e 2 в of the Prague Treaty of 12 

December 192S ^'^^^^ specifies that i f the constructi( :-i 

of an i n s t a l l a t i o n i a calculated to cause "any consider­

able or permanent change" i n the supply.of water, the 

States should take account of the "legitimate interests" 

of the inhabitants of bhe other State. 

There are several ways, however, of providing com­

pensation f o r any i n j u r y s-dffered. 

Let us f i r s t consider the case oí' contiguous water-

vvays and take that of successive waten-rays afterwards » 

( 1 6 4 ) . League of Nations Treaty Series, V o l , 22^ р,3б4 ( 1 9 2 4 ) 

(165) League oí butions Ti-oaty Series^ Vol, 2ÛB, p,69 
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In the case of the former, one method consists i n 

dividing up the watercourse into "sections" by l i n e s 

perpendicular to the actual f r o n t i e r . 

This i s the procedure adopted i n the Convention 

r e l a t i n g to the Roya: 

"The High Contracting Parties recognize ( i n A r t i c l e 

2) that each of them has equal ri g h t s to'the waters and 

f a l l of the Roya and i t s t r i b u t a r i e s i n a l l the sections 

where t h i s watercourse forms the f2X¡ntier between France 

and I t a l y . " However, to simplify the issue and enable 

the f r o n t i e r sections of t h i s r i v e r to be used more 

ef f e c t i v e l y f o r i n d u s t r i a l purposes, both countries have 

vol u n t a r i l y modified the general rule affecting t h e i r 

•property r i g h t s . France agrees that between the t r i ­

butaries. Goa and Pagami, the I t a l i a n bank i s to have sole 

use of the water; and between the Masque ravine and the 

d i Rio vale, I t a l y agrees that the French bank i s to have 

sole use, 

• Similar provisions apply to the Lisbon Convention of 

11 August 1927. Each of the two Contracting P a r t i e s 

accords the other the exclusive right of u t i l i z i n g the 

entire f a l l i n l e v e l of the r i v e r on a certain stretch of , 

the f r o n t i e r section.- Portugal i s to enjoy t h i s right 

between the- beginning of the said section and the con­

fluence of the Tormes and the Douro, and Spain between 

the l a t t e r ' point and the lower l i m i t of the international 

section. 

Thus two zones of u t i l i z a t i o n are created, each State 

hs,ving the right to u t i l i z e f o r the production of 

e l e c t r i c power the entire volume of water which flows 

through i t s acne. But i t i s Specified that both States 
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xmdertake япЛ\щ11у not to reduce the volume of water . 
which 'ehould reach the beginning of each aone of u t i H a a -

t i o n of the intema^tional section of the Douro or of the 
Portugoeçe Douro, Each State s h a l l proceed to the hydro­

electric u t i l i s a t i o n of i t s zone d i r e c t l y or b y means of 

CJinoewions granted i n accordance with, i t », laws, with the 
proviso that a l l t^e \totka and installSitlons neoess&iy f o r 

SV№h !|tMuiltttion shall be situated the natimal terri«* 
state to which the- zone |̂ ]»ipèedl* Aa 

.-««ôeiM^.is, of course, to be made ,• i n the e^se-of dams 
or c e r t a i n accessories, vrtiioh would h#ve to be b u i l t i n 

the btó or m the other bank of-the r i v e r , on the under-

Standing-that the other State tmdertakes to establish the 
necessary servitudes with respect to reservoirs, dam 

supports aeid o f f - l e t s , and, i f need be, to decree ex­

propriations.-

168» Taking a wide View of the subject, the two Parties i n 

question frequently haV© recourse to the Convention to 

' apportion the benefits of development between themselves 

i n the form of reciprocal compensation. ; 

îhe fact that the two r i p a r i a n countries bordering on 

,the same waterway accord' each bther equal r i g h t s - i n the • 

Щ 
beâ and f a l l i n l e v e l of the r i v e r r e s u l t s i n many cases 

. in. the equal d i v i s i o n of electric•power ppoduotion. 

Thus A r t i c l e 5 of the Berne Convention of 4 October 

1913 provides that each rip a r i a n State s h a l l be e n t i t l e d 

to a part of the power thus created, proportionate to the 

f a l l , of the r i v e r ¿ithin the sections of the banks which 
belong to i t , that i s t o say,"the Canton of Geneva w i l l be 

^œbltléd to the whole of the power corresponding to the 

f a l l in the region where i t owhS' both banks, and each of 
the two States w i l l have the right to h a l f the power 
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corresppndtng to the ÎSLU. ihv the region where the left 

bank le.Swtde and the right biuUc P r ^ h . 

tUnéŝ  ftjrtlele 2 of the Prague Convention of l£) Ifeirch 
3,921 eonô«niing the Thaya, the Cxechoslo^k lU^ublió 

undertftkeis to require itls conoeseionaire to coi^neate 

dowaetreaa riparians for the loss caused by upetrewn 

works, GcB^ensation is to be given in the torn of the 

supply of ottrrent to Austria, which ie eaatitled, should 

she so r<^!ttest, to the quantity of power ep«ei^i«d in th* 

Convention, i.e,, six miHioh kilowatt htmrs annually at 

a fixed price. ' 

Switzerland and France agree in the Seme Convention 

of 19 August 1930 that each i s entitled to haJ' the power 

produced by the power station constructed on tjie Doubs 

frontier section. Each State may freely dispose of. 

that power, either by usi»g it for its own /*eeds or by-

leasing i t to a third party. It will Ы in the same 

position as i f its share of power were ̂ i-oduced in its 

own territory (Article 5). 

The Chatelot Cqnoesslcm of 28 January 1947 likewise 
specified (Artiole 23) that the coRoes«Íónalre,.«ball 
apportion the capacity and eleotrio power produced by. the ' 

plant eqv^Uy between France and Switai^riand. 

It may be pointed out that a similar provision is to 

be found in the Convention of 30 September 1915 regarding 
the Haroni Rivei*, but-with *spectfic reference to dredging. 

Artiole 5 states in effect that produce thu|9 obtained 
<iâhalX be deemed to be drawn in equal shares.from the 

Fi"«aa«^ pojitloii and the Netherlands portion", ' 
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169* In the-case of successive r i v e r s , i t i s less easy to 

determine the Injury caused than i n the previous caisse. 

I t depends, f o r the upstream State, on the r i s e i n the 

water l e v e l caused i n i t s t e r r i t o r y , and f o r the downstream 

State on the a l t e r a t i o n i n the flow. Ыпйт i t - and the 

resultant cmpensatión due - i s a variable factor* As a 

ntíle, ccBipensetion ЫЫэ %pm fom of pcywer suppliée, ' 

îf«Jf àtâspie. A r t i c l e ? of the Wa&Mngt(¿n Convoie» taf 

li(, Й&уш&щг 1944 r e l a t i n g to the Rio Grande s t i f u l a t e s 

, iiHremiaonts of the UnlUú еШщ тй )^âjè& 

s h a l l joiiití^ cpsrât« hyij«?»-tlectrlc plants constructed 

on that r i v e r , each of thsefe paying telf tho costs-and the 

energy generated being a/ioigH'sd t o é-ach country i n l i k e 

proportion. 

The pui^jose of the agreeeuent concluded, at Strasbourg 

on }D May 1922 by the Cer/fci^l Rhine Navigation û*&»misslcm 

was 'to s t i p u l a t e that the r i s e i n the Ms.tev l e v e l pro­

duced by the weir of tho Kembs plant shouj.d extend up­

stream as f a r as Birse on Swiss t e r r i t o r y * A r t i c l e 2 of 

the Conventien acccrdirigly provides that twenty per cent' 

of the power generated, representing the power frep the 

f a l l produced on Swise terri-tory by t h i s r i s e i h the water 

l e v e l , s h a l l be ccnvi^ed by way of compensation to 

Switzerland. T3^s part of the e l o c t r i o power i s exempted 

from a l l charges whatsoever, so that i t can be fre e l y ccn-

vey«d to Swite^îrland under exactly the .aame-Xunditiwis-ae 

i f i t were produced i n Swiss territory:, 

A r t i c l e - 2 of the ConventicS between Belgium and 

Portugal signed at Sao-Paulo -de Luanda on 2 0 July 1 9 2 7 

conGems the construction of a dam on the M,'POZÜ r i v e r i n 

Congo territüry to raise the l e v e l of the r i v e r i n the part 
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. of i t s course situated i n Angola t e r r i t o r y . • The two . 

Grovernittents agreed that ccanpensation f o r injvtfy caused 

should take the fonn of an e l e c t r i c power supply (antually 

f i f t e e n per cent of the t o t a l power produced). • • 

• Conversely, the Stockholm Convention of 11 May 1929, 

while providing that the country suffering any i n j u r y 

which may be caused, s h a l l receive oo«pensation, etipulAtes 

i n A r t i c l e 9 that no obligation may beiaçtosed'upon a 

country to supply power as compensation frô» й w a t e r f a l l 

situated i n one of the two countries'. • 

Mention may .be made, f i n a l l y , of A r t i c l e 5 of the 

Reno d l - L e i agreonent. Having regard to the waterways 

and f a l l u t i l i z a b l e i n the respective t e r r i t o r i e s , i t i s 

agreed that the hydraulic power produced i n the Inner 

Ferrera plant i s to be a l l o t t e d between Switzerland and 

I t a l y i n the proporticiià of 70 and 30 % respectively. 

Each-gé-the States w i l l be e n t i t l e d to that proportion of 

the e l e c t r i c power produced by the plant,^and may dispose 

of i t i n such form and xinder such conditions a s ' i t deems 

f i t . 1^6'share of e l e c t r i c power f a l l i n g to I t a l y and 

produced\on Swiss t e r r i t o r y , i s to be -exempted' lay 

Switzerland from a l l public dues, charges or r e s t r i c t i o n s 

whatsoeve^i, being f r e e l y conveyed to Italy'under exactly 

the same conditions as i f i t had been produced i n I t a l i a n 

t e r r i t o r y . 

The aboTke-mentioned cases r e l a i e to voluntary prejudice 

caused witn the consent of the r i p a r i a n State destined to 

sustain i t . I t may so happen that the damage i s i n ­

voluntary, resulting from a natural modification of the 

watercourse. The State siis'taining such i n j u r y i s likewise 

e n t i t l e d to compensation. 
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For instance, the nctes exchanged mXl ШуЛ93(> eod 

2ê December 1937 between the United Kingdom and Portugal 

etipulated that "Should the bed of the r i v e r undergo any 

al t e r a t i o n i n the sense of clause (2) of t h i s Agreement the 

Government of the t e r r i t o r y prejudiced thereby s h a l l have 

the r i g h t , which s h a l l expire at the end of four years, t o 

divert the r i v e r into i t s o l d bed, or, i f t h i s proves 

impracticable,, to compensation on tertris to be agreed upon 

with the Government benefited. But, even i n the event 

of the diversion being practicable, either of the Contract­

ing Parties may, i f i t prefers, agree upon compensation 

with the Government of the other, t e i r l t o i y , " 

171 To sum up, we f i n d that whenever damge i s caused, 

the State prejudiced i s e n t i t l e d to caiipensation pro­

portionate to. the extent of the i n j u r y ^ Such compensa­

tion' i s usually made i n the form of power supplies, as 

one might expect. When a State constructs a hydro­

e l e c t r i c plant on i t s t e r r i t o r y , making use of a section 

of a. waterway of•common i n t e r e s t , t h i s usually reduces the 

power potential, of the other State. However, t h i s i s not 

an absolute r u l e , Tho power requirfenents of States vary, 

and they may compensate themselves i n various ways through 

the medium of treaty clauses. 

Section IV Commissions 
• 

172 Whenever i t i s planned Cwi^otruct a hydro-electric 

s t a t i o n , lengthy preliminary studies are needed i n order 

to determine, the best site'. When t h i s has been selected 

and a preliminary plan studied, i t rests with the government 

concerned to grant the .j^ncession enabling the concessionary 

company to undertake the works and operate the new plant i n 

accordance with-the pre-ost-'biished conditions. 



Е / Е 0 Е Д З 6 
Е / Е С Е Д Р / 9 8 Rev.l 
page Ш 

iiíhere such plants are to be constructed on a ccmtiguous 

or successive river, however, additional difficulties arise, 

l b 9 plants are usually located on two different territories. 

In such oases, the presence of the frontier шау hamper the 

harmonious development of the studies and construisitI,O«L 
works. The project should be so devised as to enable 

the potential power production to meet the requirements 

of both parties. Moreover the grant of the concession 

(or eoncessi^Ml) beccaaes a more delicate business. There 

is a simple method of removing these difficulties and en­

suring the full implementation of the original agreement 

embodying thé common desire of the parties - viz. through 

the establishment of a joint commission. This may be 

temporary or permanent, and may have restricted or more 

general functions, ife shall examine below certain con­

crete cases. 

A - TempyrfГУ joint commissions for hydro-eleytric 

d̂ yejopm̂ pt' • 

Clause 9 of the Cape Town Agreement of 1 July 1926 
regulating the use of the waters of the Kunene River for 

the purpose of generating hydraulic power provides that 

the Governments of the Union of South Africa and of the 

Portuguese Republic shall each appoint an equal number of 

munbers on a joint technical commission which shall proceed 

to the site of the proposed works. The terms of reference 

of the commission are: 

- to I'eport on the feasibility of diverting the 

water of the Kxmene Riverj-

- to fix the point or points- -for suoh diversion 

- to design the necessary diversion works and 

canals ; 

- to estimate the cost of construction and 

maintenance of such-worksj and 
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- to subnit proposals regarding the operation 

and maintwiance of the works a f t e r con­

struotion. 

Chapter IV of the Prague Convention of 15 July 193C 

regarding the River Tieaa, specifies ( i n A r t i c l e 44) that 

with a view to the conclusion of agreanents i n regard to 

proposale f o r hydraulic works on the Tisaa, and i n order to 

e:9edite the execution of such proposals, a Joint techxii-

c a l ccsnmiesion s h a l l be set up consisting (Axtiele 45) of 

two tecïmical o f f i c i a l s as plenipotiaitiarieB Of t h e i r 

respective govemgiwits. This ccouaission s h a l l meet with­

i n the t e r r i t o i y of each Contracting Party a l t e r n a t i v e l y . 

I t s functions are l a i d down i n A r t i c l e 47, and consist i n 

the preparation of proposals regarding hydraulic plants 

and instructions concerning t h e i r execution. The two 

plenipotentiaries s h a l l be e n t i t l e d to associate vdth 

themselves such, experts as they aay require. 

The Convention between Prance and Switzerland af 19 

November 1930 regarding the concession of the Chatelot 

plant on the Doubs River provides that the two Contracting 

States reserve the r i g h t , during the period o f construction, 

to set up a Supervisory Commission of foror members, two of 

vrficm would be nominated by the Swiss Government and two by 

the French Government. The function of the Commission i s 

to supervise the execution of the work and submit i t s ob-

Servations i n the form of a report to the competent French 

and Swiss a u t h o r i t i e s . 

F i n a l l y , A r t i c l e 10 6f a recent agreement dated 18 

Jxuie 1949 between Switzerland aod Xtaly regarding tho conces­

sion of the hydraulic power of the Reho d i L e i likewise 

provides that during the construction period the two 

Govertttients reserve the same ri g h t as was specified i n 

the ptrecedlrtg Convention. 
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Front a more general standpoint, mention should be 

made of the decisions adopted by the Pan-American Con-

feretxce at Montevideo (Annek 8) which provides f o r a 

mseting of a j o i n t Conmission composed of technical ex­

perts appointed by the two parties i n cases where one 

State plan's the execution of works i n i n t e r n a t i o n a l 

waters f o r the purposes of i n d u s t r i a l or a g r i c u l t u r a l 

eïq^lbitaticm. I t i s self-evident that the establishiWit 

of t h i s j o i n t CcOTiiission should be precede by the exciwnge 

of d o ^ i e n t a t i o n on the proposecl works, sw ге̂эшназ̂вй by 

us i n the preoedíjig. r.h9,pter'j 

- В - Permanent i o j ^ t commissions f o r hydro-electric deyelgmaent 

174 In the Convention between France and Italy- f o r the 

u t i l i z a t i o n lisf the waters^ of the Roya referred to'above, 

A r t i c l e 4 , "prûvides f o r the establishment of a permanent 
Intemational Commission to apply the p r i n c i p l e s set f o r t h 

i n the prtsceding A r t i c l e s , the Commission consisting^ f o r 

Franee, of the Engineer i n Charge of bridge&-and highv«ys 

and of hydraulic services i n the Maritime Aljps region and, 

f o r I t a l y , of the Engineer i n Charge of public works, wi t h i n 

whose area the t e r r i t o r y i n question comes. Pl^ns f o r a l l 

construction works or any application i n respect of a pro-

jest on which agreement i s required, s h a l l be communicated 

i n conference, by the representative of thé State i n which 

the wçrfe i e to be carried out to his, colleague, f r o a the 

neighbouring State. F a i l i n g ^ u c h commimicatiion, the 

representative of the State affected by the work may demand 

that such «onféréricebe opened. After receiving IWstruo-

tioïjs from t h e i r resiJective Governments, the"members of the 

Ccmmiftsion s h a l l give t h e i r sanction to the works i n 

questioni, i f these are-approved, '* ' ' 
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A r t i c l e 4 of tbe Convention adopted on 10 May 1922 

by the Central Rhine Navigation Consniasion f o r the con­

s t r u c t i o n of the Kembs povfer station provides that the 

two Contracting States - Switzerland and France - s h a l l 

appoint a Permanent Committee of four members, consisting 

of two French and two Swiss engineers. The task of the 

Cc^Ddttee, during the construction period, was to super­

vise the execution of the wo rúa and submit i t s observa-

% l o m i n Ше form of a report. During the period of 

operation, i t i s ̂ ipowered to examine and resolve a l l 

questions concerning the execution of the French and 

Swiss concessions a l i k e and to supervise the iraplOTenta-

t i o n of i t s décisions. ' The additional protocol to the 

Convention.stipulated that the Committee.must be unani-

Ы>\1Ш i n i t s decisions, 

"T̂ e Convention of 11 August' 192? r e l a t i n g to the 

' hydro-electric development of. the international section 

of the Douro provides ( i n A r t i c l e 14) f o r the establish­

ment of a Spanish-Portuguese International Ccaamission, the 

special duty of which s h a l l be to regulate the exercise of 

the ri g h t s recognized on either side and to decide the 

l e g a l or t e c l m i c a l questions to which such ri g h t s may give 

r i s e . The Commission, the duties of which are three-fold • 

advisory, deliberative and supervisory - i s composed of. 

three, meîpbôre appointed by tho Portuguese-Gkwerment and 

three members app*>int^KÍ-by--tiie--3pard.sh Gover nment. I t s 

decisions are to be' adopted by a majority vote.. 

F i n a l l y , attention should be drawn to A r t i c l e 7 of 

the Treaty of 3 February 1944 re l a t i n g to the waters of 

the Rio Grande whereby the United States and M«xico._ 

Intemational Boundary and Watç,r Commission i s instructed-

to study and prepare plans for hydroi-electris power stations 
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vrtiich i t may be fea s i b l e to construct at the i n t e m a t i o n a l 

dams on that r i v e r . 

I t may be r e c a l l e d , i n t h i s cohnection, that the 

Madrid Declaration had already recommended ( i n A r t i c l e 7) 

the appointment by the States concerned of "permanent 

j o i n t commissions vèiioh s h a l l render decisions, or at 

least s h a l l give t h e i r opinion. When, from the bviilding 

of new establishments or the making of altérations i n 

exis t i n g establishments, serious consequences migh^ result 

i n that part of the stream situated i n the t e r r i t o r y of 

the other State". 

С - Joint Ccaamissions on the Ujbilizatioi:^ of Waterways of 
common interest ^çr щощо, sp^pifjc рцгрса̂, 

175» Quite apart from hydro-electric development, Com­

missions are frequently set up when waterways of common 

interest are to be put to scane other use. Some of these 

Commissions deal with t h e i r use for a s p e c i f i c pixrpose. 

In t h i s connection. A r t i c l e 6 of the treaty o f ' 8 Nov^ber 

1785 between Germany and the Netherlands may be quoted; 

"Within one month a f t e r the exchange of r a t i f i c a t i o n s , 

ccmmissioners shall be appointed by each party to determine 

the most suitable s i t e s f o r the said locks," 

A r t i c l e 33 of the Treaty of Cleves, concluded on 

7 October 1816, establishes a Joint Gatmission of experts 

f o r the regular inspoctton, of. vjatorw3.ys» 

, .The Treaty of Nettuno,, concluded on 2P .July 1925, 

provides f o r the establishment of a Joint Commission to 

supervise works on the. River Eneo, and to' see that the 

_ use, of the water f o r the production of power does not 

cause serious detriment.. . . 



E/ECE/136 : 
E/ECE/ÏP/9S,Rôv.l 
page 187 

A r t i c l e of the Treaty.of pbznan, concluded Oft 

27 January 1926, provides f o r the o o r s t i t u t i o n of МхвЛ 

oWffidtteee consisting of three p o l i s h maobers and three 

• ChMrmaaÁaetthers» They are to give the necessary 

«TJithorlsatlon f o r the construction of earn or азеу оШег 

i n s t a l l a t i o n s l i k e l y to a l t e r the TOurse or. flow, of 

froeitii&r waterways, 

. fm- Ше. inapeetibn of waterwsy|í.«^^,tiw J È ^ ^ 

bet*d«ï Овгииду and the Saar, A r t i c l e 2, paragзrйp̂ l̂ Э, 

of the protocol of 13 Hovoaber 1926 sets up J ^ i n t 

inspection. coBBBis&iQns on which eadi party i s - e i y i a l l y 
• • -, •. , . , , . . „ • , • 

represented. 

M o t i o n âist also be oade of i^é Conventioi^ 

eoheluáed between Hungary and Çsechpsio'VèÉdt.a <m..XU 

August 1947,^which stipulates that a l l worlw on ^ e 

f r o n t i e r section of the D^ube betwe«a the iwo countries, 

arad on the Tisza be:̂ .ow the junction of Seaaos,. BuvBt be 

carried ou^ i n acbordançe with mutually agree* plane. 

Agreeiaent caa these plans i s to be readied by a^ technical 

ecaanisslon conipri^.ng one repres^tiative of each con-

t r a c t i n g State, the views of the cepaiaission being 

sutщйtted to tae governments, by which the plaâ». are, to 

be approved. 

F i n a l l y , A r t i c l e 17 of i h & Convention conoluded 

between Sweden aijd Norway on 11 May 1929 f o r the. 

regulation of t h e i r сошаоп Wateiways, provides that 

each State may require the constitution of a ocaaaission 

c<?nsi8ting of two, four or s i x meabers, half of whom are 

to be appointed by each State,; This comaission i s . 

firét to give i t s opinion as t4 vdiether the undertaking * 

should be carried out, I f so," i t i s to decide how the 
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work la to be exue^^ea in «sâer to safeguard the public 
interest by prвтeй¡táлg any possible damage. It i s also 

to deoiie vrtíát rules should be laid dom regairdlng water 

ckmservaucy; what security i s to be given fdr f u l f i l l i n g 
the sti^iulated conditions governing the work and any 
obü^tion» vÀich may result therefrceuj within what period 
the work is to be begun and completed and any other 
фьййШя» concerning the two <?ountqd<Mi ¡M*, connection 
theíeíAth, 

;Wa:̂;erwg;ys of Ccraaon Interest ̂  
ArUcle 18 of the Additional Act of. 26. Щу 1866 to 

the Treaty of Вауоше of 2 Deeember 1856 establishes an 

internationai Commission of engineers to всиш1пв the 

position of frontier waterways between Fiance and Spain, 

•Rje Ocamnisslcai is to determine.in each case the amount of 

water available at,low-water and the area of Immediately 

adjacent irrigable 3^nds, belonging to riparian proprietors, 

which a*e not yet iÎT»igâted, It Is also to propose 

measures and precautions to ensure proper observance of 

the regulations established by the Conventi.on and to • 

settle, any disputes between riparian proprietors of either 

Stat&, If mixed syndicates are constituted, the 

Commission would be authorized to examine the scope of the 

powers to be granted them. 

Article 7 of a Treaty concluded between the United 

States and Canada on 11 January 1909, provid^ for the 

appointment of a permanent international joint Conmiission 

consisting of sik members, three appointed by the United ' 

States and three by Canada. 
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A s i m i l a r Conunissiün had previously been constituted 

by the United States and Mexico on 1 March 1889, and on 

3 February 1944 was named the International Boundary and 

Water Commission, United States and Mexico. 

A r t i c l e 293 of the Treaty of Trianon of 4 June 1920 

provides t h a t , i n order t c f a c i l i t a t e agreement between 

the States interested i n u t i l i z a t i o n of the f r o n t i e r 

waterways created by the dissolution of the former kingdom 

of Hungary, there shall- be set up " i n the common interest 

of the States possessing sovereif-jjity. отег the t e r r i t o r i e s 

i n question a permanent technical hydraulic system Con- -

mission composed cf one representative of each of the 

States t e r r i t o r i a l l y concerned and a chairman appointed by 

the Council-of the' League of Nations". The Coiraidssion i s 

to bring about the conclusion, and supervise and, i n 

urgent cases, ensure the carrying out of agrs^'anents between 

r i p a r i a n States. I t i s also to maintain and improve the 

uniform character of the hydraulic systeni as well as the 

services connected therewith such as the hydro-metric 

service, I t has f u l l powers to undertake works or schemes 

and to establish a l l services with which i t may be charged 

by the unanimous consent of the interested States. 

A r t i c l e 2 of the treaty cf 10 A p r i l 1922 regarding , 

•waterways on the German-Danish f r o n t i e r provides f o r the 

establishment of a commission on f r o n t i e r waten^ays to 

examine and s e t t l e a l l questions affecting such waters. 

In Annex 9 we give the regulations governing certain 

large international r i v e r s such as the Rhine and Danube, 

fo r which there have long been i n t e m a t i o n a l commissions 

to supervise consenrancy and u t i l i z a t i o n . 
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A s i m i l a r commission was Set up f o r the Elbe on 

22 Febmaiy 1929. The Conveaition i n s t i t u t i n g the 

Statute of Navigation cf the Elbe' provides that a l l works 

af f e c t i n g the use of hydraulití energy on that r i v e r s h a l l 

be submitted to the International Commission of the Elbe 

f o r approval. 

On 9 November 1924 Switzerland and Austria concluded 

a treaty f o r the regulation of the Rhine. Under the 

terras of A r t i c l e 9, the regulation of the Rhine and a l l 

matters connected therewith are t o be s\Q>ervised by an 

International Conanission f o r the Regulation of the Rhine 

consisting of four members and four alternates, each of 

the two governments being represented by two representa­

t i v e s and two alternates. 

The United States and Canada which had already set up 

an international j o i n t commission on 11 January 1909 

established, on 24 February 1925 an International Control 

Board for the diversion of the waters of the Lake of the 

Woods watershed. The Board consists of two engineers, 

one appointed by the Grovernment of Canada and the other 

by the.Government of the United Statee. The decisions of 

the Board must, however, be submitted f o r approval to the 

j o i n t comnission referred to above. 

For the j o i n t execution of improvement and maintenance 

works on the f r o n t i e r section c f the Drewenz forming the 

boundary between Germany and Poland, these two coxmtries 

signed an agreement on 11 A p r i l 192?, A r t i c l e 2 of which 

provides f o r the constitution of a j o i n t ccmmittee con­

s i s t i n g of three P o l i s h members and three German members or 

t h e i r alternates. 

In order to f a c i l i t a t e agreement on the matters dealt 

with i n the Convention of Katowice, of IS February 1928, 
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concerning the Improvement of f r o n t i e r waterways between 

Czechoslovakia and Poland, a j o i n t technical commission 

was established, to which each State appointed i t s 

plenipotentiary representative and his. alternate, to whcan 

advisers might be assigned. The duty of the commission ^ 

i s to draw Щ a works schedule, to propose the method of 

execution s¿aa to inspect and pass the work; The p l e & l ~ 

potoAtiaries occupy the chair alternately and the commis-

slc«» meets altertiately i n the t e r r i t o r y , o f the two States 

аф ;Мшй̂  «ftoe a year. Resolutions ^ШаЪ. r«oelVe the assent 
of both plenipotentiaries are held to be adopted; thev 

are binding on the contracting States only a f t e r endorsement 

by t h e i r governments, 

177. We have seen that i n practice States have w i l l i n g l y 

resorted to the establishment of j o i n t oommissions con­

s i s t i n g c£ technicians to plan, carry out and supervise 

works they have j o i n t l y agreed to.undertake on waterways 

of ССШ1СП in t e r e s t . This procedure i s most strongly 

recommended, p a r t i c u l a r l y i n th© case of hydro-electrio 

i n s t a l l a t i o n s . 

We have already pointed out while considering the 

Geneva Convention, that i n order to determine the best 

s i t e , States should-ignore the f r o n t i e r and send a group 

of technicians to study the scheme as though the f r o n t i e r 

did not e x i s t , and that governments should subsequently 

grant the necessary concessions. Such studies and the 

subsecjuent execution of the work w i l l be greatly f a c i l i t a t e d 

i f they are carried out by a j o i n t commissicai of competent 

engineers. 

I t i s now necessary to comment b r i e f l y on the grant of 

such concessions. 
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Generally sp«8iclng,* a с<шаоп concessionaire i s 

âssigoated by the Щк» c c ^ r i e s and the conditions 

governiï^ the grant of the concession are drawn хф before-

!hâand Ъф' the cmmissioh* But i n p r a c t i c e , the application 
o t t h i s procedure meets with many d i f f i c u l t i e s , f o r on 

either side of the f r o n t i e r l e g i s l a t i t m varies and methods 
6f ' applying the concession, expropriations and the ccmsti-

tutlon of servitudes are es s e n t i a l l y d i f f e r e n t i n each 

countï^* 

One of the conclusions to be drawn from t h i s study 

i s that i t appears'necessary ma urgent to make a com­

parative survey of national l e g i s l a t i o n on these s p e c i f i c 

questions. I t i s cert a i n l y no part of our intention to 

propose forthwith a standard type of concession f o r a l l 

European 'countries, but a knowledge i n one country of the 

law i n another would greatly f a c i l i t i a t e the close re­

la t i o n s they must entertain when a hydro-eleçtrlo plant i s 

to be j o i n t l y erected. 

Section V Procedure f o r Appeals 

178* I t may so happen that a dispute arises between two 

Ccntracting States, as to the interpretation of the terms 

of the Convention between them. Three types'of solution 

are ^visaged i n the case of those c i t e d by uS i n the • 

present studiy. 

The f i r s t i s to refer the dispute tb an international 

body, • • 

Certain t r e a t i e s provide for a r b i t r a t i o n procedure. 

This may either be a preliminary to an appeal to an i n t e r ­

national body, or complete i n i t s e l f . 
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F i n a l l y , the dispute may be settled by an ad hoc 

commission - i n certain oases the tecbniipal commissions 

referred to i n the preceding section, , • , 

We w i l l now eiçamine these various p o s s i b i l i t i e s , 

,A. Pirefl1f„App^3, to an, M?rnaU9Bftii fí'^^^ ' ' 

179» ' This acftion eonsists i n submitting the dispute to the 

•* international bodies speeially designed f o r that purpose * 

the Permanent Court of A r b i t r a t i o n at The Hague and the . 

International Court of J u s t i c e , îhese two Ck^urts. are 

independent of each other* The fomer was established 

by the Peace Conference of 1Ô99 and given i t s present 

modified form by .the Hague Convention of IS October 1907* 

, The l a t t e r , which vas set цр on 26 June 194> under A r t i c l e 

7 of the united Nations Charter, supersedes the "former 

Permanent Court of Intemational Justice established i n 

192D under A r t i c l e 14 of the Covenant of the League of 

Mations. . The refer«ice i n t r e a t i e s or conventions to 

"the organ to be established by the League of Nations" 

"was to t h i s latter*Court. 

Annex Ю selbs f o r t h the main provisions governing the 

operation of these two International Courts, 

IflO. Only a few t r e a t i e s provide f o r di r e c t appeal to these 

Courts, the chief ones being: 

The Convonticnof 30 September 1915 between France 

and the Ne^erlands concerning the f r o n t i e r between French 

Guiana and Surinam constituted by the H^^roni M v e r , 

( A r t i c l e 6)J 

The Convention of 2Ô A p r i l 1924 between Norway and 

Ftniand concerning the f r o n t i e r betwe^i the province of 

Finmark and the t e r r i t o r y of Petsamo along the course of 
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the Jakobeelv, and that Ы 14 Ffebpuary 1925 between the 

same two countides conoexnlng the i n t e m a t i o n a l legal 

regime of the waters of the ?asvlkj 
- ' 

The eicchange of Notes of 11 May 1936 and 28 December 

1937 between the United Kingdom and Portugal constituting 

an agreeeieaA regarding sovereigntjr over islands i n the 

r i v e r Rovouroa and^the boundary between Tanganyika T e r r i t o i y 

and Mozambique, with regard t o thé rights of the ÍMQ 

parties i n the event of a i ^ alterations i n the bed of the 

r i v e r j 

•'̂Ihe Treaty of V e r s a i l l e s ( A r t i c l e 336), f o r i t s p a r t , 

provides that i f a State neglects to comply with i t s 

obligation with regard to.v^keep of iiitermttonal_Da.vl-

gable waterways, the matter may be brought before "the 

tïlbUïnal i n s t i t u t e d f o r t h i s ргггрозе by the League of 

Nations". 

F i n a l l y , mention may be made of A r t i c l e 12 cf the 

Convention of 19 November, 1930 between France an i Switzer­

land concerning the Chatelot F a l l s ; "Should any dispute 

a r i s e betwe^ the two Contracting States as to the 

interpretation or applioation of the preáent Convention or 

one of the concessions covered, by-this-Convention,. which 

i t has not been possible to s e t t l e within .a r^tsonable 

period of -̂ ime through the diplomatic or other agreed 

channels.,, such dispute s h a l l be subaittedi to the Chamber of 

the Permanent Court of International Justice vdiich, i n 

accordance tfrith the terms of A r t i c l e 29 of' the Statute of 

the Court, s h a l l détermine the question by sùnunary procedure. 

Nevertheless, at the request of one of the P a r t i e s , the 

dispute s h a l l be submitted to the Court of Justice s i t t i n g 

at a p l o i a r y session", An .Article on s i m i l a r l i n e s was 

included, as w i l l be seen below, i n the Convention between 
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the same countries concerning the Kembs power s t a t i o n , 

being modified i n that instance, however, by an additional 

protocol, 

B. Appeal to A r b i t r a t i o n 

181. Apart from these appeals at common law to in t e m a t i o n a l 

bodies set up to deal witл international disputes, a large 

number of t r e a t i e s and conventions provide f o r the s e t t l e ­

ment of disputes by a r b i t r a t i o n procedure. Appeals from 

the award may, or may not^ be made to another Court, 

according to the case i n p o i n t . 

The relevant provisions of the p r i n c i p a l t r e a t i e s or 

conventions studied are as-follows: 

Convention of 20 October 1905 between Norway and Sweden 

( A r t i c l e 6): "Disputes as to the interpretation or a p p l i ­

cation of.the present Convention which i t has not been 

possible to s e t t l e by direct diplomatic negotiations, s h a l l 

be referred to an A r b i t r a l Tribunal composed of three 

members, one to be appointed by .each of the two States and 

the t h i r d by the two members thus appointed or, f a i l i n g 

agreement by them on that choice, by the President of the 

Swiss Federal Council or, a l t e r n a t i v e l y , i n accordance with 

the procedure l a i d down i n A r t i c l e 32 of the Hague Con­

vention of 29 July 1899". 

A r t i c l e s 309 and 310 of the Treaty of S t . Germain of 

10 September 1919: Should r i p a r i a n States of an i n t e r ­

national waterway f a i l to reach agreement regarding the use 

, of those waters, "the matter s h a l l be regulated by an 

a r b i t r a t o r appointed by the Council of. the League of 

Nations". 

Agreement of I4 June 1923 between Germany and Poland 

concerning the handing over of the records of the Water 
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Conservancy Association and Associations f o r the Upkeep 

and Construction bf Djdces ( A r t i c l e 5 ) : "Gases of dispute, 

where the two Contracting Parties caruiot come to an 

agrément, s h a l l be decided, with the co-operation of a 

representative of each Party, by an expert, whom, should 

occasion a r i s e , the Netherlands Government s h a l l be asked 

to ncadnate". 

Treaty of 19 November 1924 between Austria and 

Switzerland f o r the regulation of the Rhine ( A r t i c l e 16): 

"Should the two Governments disagree with rega-rd to the 

interpretation or a p p l i c a t i o n of i n d i v i d u a l prcivisions of 

the present Treaty, the matter s h a l l be referred to a 

court of a r b i t r a t i o n . Each of the two Governments s h a l l 

appoint one member of t h i s court. The umpire, who s h a l l 

not be a national of either of the Contracting States, 

s h a l l be appointed by agreement between the two Goverments. 

Should no agreanent have been reached within s i x months 

from the date one of the Paarties has proposed a settlement 

of the dispute by a r b i t r a t i o n , the umpire s h a l l be appointed 

i n conformity with the procedure l a i d down iñ A r t i c l e 45, 

paragraph 4 et seq., of the Hague'Convention of 1907". 

Agreement of 14 Kay 1925 between Germany and Poland 

regarding the administration of the f r o n t i e r sections of 

the Notée and the Gida ( A r t i c l e 16): "Disputes a r i s i n g i n 

regard to the interpretation or execution of t h i s Agreement 

s h a l l b e s e t t l e d by the President of the Gexman-Polish 

A r b i t r a t i o n Court f o r t r a n s i t questions at Danzig, should 

he consent to do so. Otherwise, the Contracting Parties 

s h a l l agree upon the choice of another person". 

Treaty of 14 August 1925 between Germany and France 

regarding the d e l i m i t a t i o n of the f r o n t i e r ( A r t i c l e 51): 
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'^Ащ аЛ,Щ1^9 which мау arlae between the High Contracting 

P a r t i e s a* regards the interpretation or'.application of 

the present Treaty, and w M « h cannot be s e t t l e d by 

fri®adly agreement or submitted by coramon consent to a 

special a r b i t r a l tidbunal s h a l l be referred to the Peraa-

néxit Court of Intemational Justice.» 

Agre«a«it between Portugal and the Union of South . 

Africa of X tiuly 1926 regulating, the use of the waters of 
the Kunene Stiver for the.purposes of generating li^rdraulls 

power ahd of inundation and I r r i g a t i o n ( A r t i c l e 1 9 ) Î 

"A l l diaputeS between the Parties 4 . . s h a l l be s e t t l e by 

arbitration*'« 

. Treaty of 3 February; 1927 between Germany and 

Oaechoslovakia ( A r t i c l e 35)i 'fShould a dispute a r i s e with 

regard to the interpretation or application of the present 

Tre;aty, 8Uoh dispute s h a l l , at the request of either State, 

be submitted t o an a r b i t r a l t r i b u n a l f o r decision .... 

The decision of the a r t i t r a l t r i b u n a l s h a l l be binding. 

For every dispute, the a r b i t r a l t r i b u n a l s h a l l be constitu­

ted as follows: each State s h a l l appoint as a r b i t r a t o r one 

of i t s natioimls and the two Parties s h a l l cho<jee as 

President a'national of a t h i r d State* I f , within one 

month of the date on which the request f o r an a r b i t r a l 

decision has been made, the Contracting P a r t i e s have not 

agreed on a President, t h ^ s h a l l j o i n t l y request tho 

President of the Permanent Court- of A r b i t r a t i o n at the 

Hague to make the appointment", 

These piHivisions recur i n the Convention of 29 January 

1928 between Geimany and Lithuania regarding the maintenance 

and administration of f r o n t i e r waterways. The same pro-

cedxire i s also adopted by the Convention of 14 November 1928 

between Hunga;iy and Czechoslovakia r e l a t i n g to f r o n t i e r 
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queatiônô, vdth epcKíiM yafureno* to the settieaent 'if tho 

l e g a l position with pegi*r4'to f r o n t i e r watercowses, and 

that of 15 July 1930 bétvícen -Rburaánia and -С aecho Slovakia 

ooiweming the settlement of questions aTi&li^'ûut.ôf the 

d e l i i ^ t a t i o n of the f r b n t i f i r , but with'the following 

modification: i n the event of'disagrei^ient between the 

PwtAm on the alection of the President of the Ax^dtral 

TrilMïttal, he w i l l be appointed by the President of the -

'Р9ГХШША Court of Internatiorial Justice* i 

Convention between Èel^.um -and'Portugal'of 20 J u l y 1^2? 

regarding the M'Pozo dam and other questions of economic 

interest ( A H i c l e V): " A l l disputes boIweeh'the Part i e s 

concerning the interprí3-tation of t h i s . Convention s h a l l be 

settled .by a r b i t r a t i o n " . • ; 

Exchange of Notes between United Kingdom and Egypt 

i n regard to the usé of the Waters of the N i l e (7 Йау 

1929): "In case of any difference of opinion a r i s i n g 

as to the interpretation'or execution of any of the 

preceding provisions, 'or as to any contravention thereof, 

which the two Governments f i n d themselves unable to s e t t l e , 

the matter s h a l l bo referred to'an independent body with 

a view to a r b i t r a t i o n . " 

• Treaty of 3 Jvme 1929.between Chile and Peru f o r the 

settllement of the • dispute, reg.arding Tacna and Arica 

( A r t i c l e 12) i '"ir uvvenauciit^ 01 Ciiile «rnp. Регч-

disagree-as to the .interpretation of any of the provisions 

of t h i s Treaty, and i f , i n spite of t h e i r goodwill, they 

can reach no agreement,! the dispute s h a l l be'settled by 

the President of the United States'of ' America'^ 

• Agreement of ,22 Kov^smDer .1C3¡Í): between Belgium and 

the United Kingdcm regarding water rights' on the boxindary 

between Tanganyika and Rxl^nda-Uvundi (Ai'ticle I0)í , "In 
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the event of any dispute a r i s i n g between the Contracting 

Gteiverrffiients i n respect of any matter covered by t h i s 

Agreement, the Contracting Governments s h a l l refer such 

matter to such a r b i t r a t o r or court of a r b i t r a t i o n as may 

be mutiially a^i'>-od upon". 

To conclude our survey of t r e a t i e s jpfWvldlng f o r 

a r b i t r a t i o n , mention may be made of A r t i c l e 13 of the 

Agrément of 18 ̂ June 1949 betwisen I t a l y and Swltserland 

regarding the concession of the bQrdrualic power of the 

Reno d i L e i : "Should any dispute arise between the two 

Governments as to the. application or interpretation of 

the present Agreement or one of the concessions covered 

t y the Agreement, which i t has not b e ^ possible to s e t t l e 

within a reasonable time through the diplomatic or other 

agreed channels such dispute s h a l l be subnitted to- an 

a r b i t r a l t r i b u n a l , whose decision s h a l l be binding. The 

tr i b u n a l s h a l l consist of two members and an umpire. Each 

of the two Governments s h a l l appoint one member. The 

umpire, who must not be a nations.1 of either of the two 

States, s h a l l be appointed by common agreement between the 

t m Goverroaents, Should the j o i n t appointment of the 

umpire not have been made within s i x months from the date 

one of the two Governments has proposed a settlement of 

the dispute by a r b i t r a t i o n , such appointment s h a l l be 

made by applying, by analogy, Aarticle 45, paragraph 4 

et^geg. of the Hague Convention of 18 October 190? f o r 

the p a c i f i c settlment of international disputes. Any 

disputes between the two Governments as t o the i n t e r ­

pretation and enforcement of the a r b i t r a l award s h a l l be 

referred f o r decision to the t r i b u n a l which made the award". 
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С, Appeal to a Commission 

182, We have examined, i n the preceding section, the 

composition and appropriateness of commissions of 

' technical esqjert s ; some of these also possess j u r i d i c a l 

powers, and disputes may be referred to them,. In other 

cases, special coan'lsslons have been set up f o r that 

purpose, vMch act, to some extent, as a r b i t r a l tribunalSe 

The Treaty of 11 January 1909 between the United 

States" and the united Kingdom r e l a t i n g to boundary waters 

•and questions a r i s i n g along the boundary between Canada 

and the United States, set up ?x j o i n t commission to which 

disputes could be referred by consent of the two parties 

(Article.lO) : "A majority of the said Coipmission s h a l l , 

have power-5to render a decision , , , I f the said 

Commission i s . » e unable to render a decision , , , i t 

s h a l l be the duty of the Commissioners to make a j o i n t 

report to both Go^'eraments" which s h a l l thereupon refer 

the dispute "to an umpire chosen i n accordance with the 

procedure prescribed i n , » , A r t i c l e 45 of the Hague 

Convention f o r the p a c i f i c settlement of in t e r n a t i o n a l 

disputes, dated the 18th October, 190?." 

The Agreement of 10 A p r i l 1922 for the settlement of 

questions r e l a t i n g to watercoui'ses and dykes on the Geiraan-

Danish f r o n t i e r also provided for the establishment of a 

commission to s e t t l e questions a r i s i n g i n connection with 

those watercourse s 0 Artxcle 3 pi-ovided that "Appeal may 

be made from the decisions of the Frontier Water Ccsnmission 

, , , to a Supreme Froïitier Water Commission as a court 

of f i n a l appeal , , , I t s h a l l consist o f two members 

' appointed by the О-зпдап Government and tvjo by the Danish 

Goverment, together with a president appointed' by the-

Netherlaniis Goveríiment, vího must be a man of l e g a l t r a i n i n g 
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and thoroughly conversât váth the'matters i n question," 

The Agreement of 7 March 1923 between Frasee and 

the united Kingdom respecting the boundary l i n e betvreen 

Syria and Palestine stipulates•that "any dispute a r i s i n g 

between the said Government (of Palestino) and the persons 

so authorized (to b u i l d a dam to r a i s e the l e v e l of the 

' waters of Islces Huleh and Tiberias) m ' i k ^ ^imb^í^ m& 
%Ы 0Ш9т?9 or occupiers of the land on 'th« other Ьтй,^ 
iaïqtfâ Ш á^Jinlly settldd by. a Согап,1̂«1ш ЩЦ^Ш^^'^Мш О? 

fovir members, each of the two Mandatory Powers nominatLng 

two of the members of such Ccœraission." • • 

In the event of any disagreement between the members 

of the International Lake of the Woods Control Board, the 

body dealing with thsm i s the Intemational Joint Commission, 

set up under the above-mentioned Treaty of 11 Janxiary, 1 9 0 9 . 

The Commi.ssion's decision i s f i n a l ( A r t i c l e 6 qf the Treaty 

of 2 4 February 1 9 2 5 between the United States and Canada). 

The following t r e a t i e s said conventions may also be 

mentioned: . . . 

Convention of 2 3 July 1921 i n s t i t u t i n g the D e f i n i t i v e 

Statute of the Danube, ( A r t i c l e Зв"» ; " A l l qfueslions-

r e l a t i v e to the inte r p r e t a t i o n and application of the 

present Convention s h a l l be submitted to the (International) 

Ccramission (of thé' Danube)* A State which is prepared to 

allege that a decision of the International Conimission i s 

u l t r a v i r e s or vi o l a t e s the Convention may, within six months, 

submit the matter to the special j u r i s d i c t i o n set up for- that 

purpose .by; the League of Nations,... Шеп a State neglects.to 

c a n y out a deci34.op taken by the Commission I n virtue of 

the .powers which i t . holds from the .Cohx'Qhtion, the dispute 

he -.submitted to the J u r l e d i c t i o n r e f e r t e d to Ir* the 

precodiîig paragraphs „ , " 
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: The Statute of Navigation of the Elbe of 22 February 

VÍ2Z proiÀdeô f o r the eame procedure. 

Conveintl<»i of Д Auji^st 192? between Spain Mid Portugal 

to re^yuate the hydro-electric develoïfâeht o f the int«ii-

mtiened eeetion of the Douro (providing f o r the eeta^ietteesst 

of ft ^anj.gh-i'ortugueee Internationai Ccraraission) ( A r t i c l e 

21) Î »Ше dédisions of the International Ссш1ав1оп s h a l l 

be tideen by a majority vote. I f (a f t e r a second vote) no 

ftgraés^t has been reached, the Commissi^ s h a l l b r i n g 

the disjjiite before the two .Governments, ШтХА the 

'-Govemments-not arrive at an agreement by dir e c t negotiations, 

the question s h a l l be suhsiitted f o r decision to an A r b i t r a l 

t r i b u n a l , ccïaposed of the members of the Intemational 

Commiesibn t h ^ s e l v e s and presided over by an umpire. I f 

the dispute refers to a l e g a l question, the umpire s h a l l be 

a l e g a l e^qjert appointed by the Permanent .Cotuít of Inter­

national «íustice at the Hague J i f the question i s of a 

technical mture the umpire s h a l l be an engineer appointed 

by the Ztnriôh Poiytechnical I n s t i t u t e , i n both cases at the 

irequeet of the two Goverrunents, Should the two Governments 

not ^ r e e as to whether the dispute i s of a l e g a l or technical 

nature, t h i s previous question s h a l l be decided by the Hague 

Court, i t s e l f * * . 

Agreement of 14 Decenûïer 1931 between Rumania and 

Yugoslavia concerning the regulation of the waters of the 

Tamisaca Valley ( A r t i c l e 31 ) Î "Any dispute a r i s i n g out of 

the application of Part I I of the present Agreement (Hydraulic 

System) s h a l l be referred to the delegates of the tvro States 

accredited to the Permanent Technical Hyd.-'dulic SystOT 

Ccaradasion of the'Danube (C,R,E,D,), I f the two delegates 

are unable to reach agreement, the Governments of the two 

States i^iaH note suoh disagreement. Either State s h a l l 
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thereupon be at l i b e r t y after having given the other 

State one month's notice of i t s intention, to have 

recourse to the intervention of the C . R . E . D , , i n 

accordance váth i t s Régulations"» 

183» In conclusion, we s h a l l make separate mention of 

the provisions of the Convention of, 2? August 1926 

between France and Switzerland with regard to the l e g a l 

regime of the future Kembs derivation (H r t i c l e 12): 

"Should any dispute arise between two Contracting 

States as to' the application or interpretation of the 

present Convention or. of either of the concessions 

covered by t h i s Convention, which i t has not been 

possible to s e t t l e within a reasonable period of 

time through the diplomatic channel, such dispute s h a l l 

be submitted to the Chamber of the Permanent Court of 

International Justice which s h a l l determine the 

question by summary procedure. Nevertheless, at the 

request of one of the P a r t i e s , the dispute s h a l l be 

submitted to the Court of Justice at a plenary session. 

The Parties may also agree to submit the dispute to an 

a r b i t r a l t r i b u n a l appointed i n confomity with a r t i c l e 

45 of the Hague Convention of October 13, 1907, for 

the p a c i f i c settlement of international disputes". 

The Additional Protocol adds: "The decisions of 

the Committee provided for i n a r t i c l e 4 (Joint Committee 

of four members to supervise the execution of the work 

and, during the period of operation, to examine and 

settle any questions which concern both the French and 

Swiss concessions) s h a l l require unanimity. Should the 

French and Swiss members be unable to agree upon any one 

of the questions which, by virtue of the said a r t i c l e 4, 

are within t h e i r coiupctence and which do not concern 
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either the appli^^tlf^n or the interpretation of the 

Convention ... the dispute, is i t has not been settled . 

within a reasonable period through the diplcaaatic channel, 

s h a l l be decided by an a r b i t r a t o r appointed j o i n t l y by"', 

the two Governments", • 

Se«ti<m Vlî Conventions as Sources of Law 

184» In-the preceding sectioüc a nuaiber of ouui/etitioua , 

have been exeaidned. Before concluding, i t may be useful 

to ascertain to what extent these agreements are capable 

of constituting a source of law:,_Jrn-vlew of the fact that 

these texts werfe--submitted as a sequal to our study of 

theory "and case-law to enable certa i n p r i n c i p i e s to be 

singled out. , Actually, conventions do not necessarily 

express a national p r i n c i p l e or r e f l e c t customary p r a c t i c e . 

On the other hand, however, they do bring out certain 

common factors which may be helpful i n negûtia.ting other 

agréaient s.. 

B i l a t e r a l conventions, i n p i i r t i e u l a r , ob-viously 

esta b l i s h rights only as betv/een the Contracting States, 

This point i s stressed i n A r t i c l e 38 (a) of the Statute 

of the Internationai Court of J u s t i c e . To se t t l e disputes 

i n accordance with i n t e r n a t i o n a l I m , the Court, i n reaching 

i t s decisions, i s required to apply the standards expressly 

recognized by inte r n a t i o n a l conventions, whether general or 

pa r t i c u l a r , i n force i n the States party to the cdspute. 

Hence b i l a t e r a l agreements cannot establish rights i n respect 

of a t h i r d State, 

Nevertheless, the examination of these conventions i s 

of value insofar as i t provides a clue to tho conception 

of international law held by nations generally. I f , i n 

f a c t , the same problem i s resoD-ved i n the same way i n a 



E/EGE/SF/98.üev.l 
page- 205 

large number of agreements, i t may be concluded that that 

solution i s i n l i n e váth the pr i n c i p l e s generally 

recognized by c i v i l i z e d States. 

Such f o r example, i s the case i n connection with 

e x t r a d i t i o n . The inter e s t s of the various States more 

or les s coincide on that question,, Each of them i s anxious 

to regain ci:3tody of any wrgngdoers whc^ by escaping abroad, 

have succeeded i n evading punishment by i t s own courts» I t 

i s therefore to be asswaed that an extradition agrément 

concluded between France and Svdtze'rland w i l l be more or less 

i d e n t i c a l .with one, say, between Fraice ar.d I t a l y 

With regard to the hyiro-electro de-çelopïaent of waterways, 

the solution i s less c l e a r l y apparent, or at any rate more 

complicated, 

Certain clauses, of the conventions are bound up with the 

physical nature of the r i v e r i n question, and with 

circumstances which vary as between one ссшЛл-у and another, . 
Nevertheless, a certain nuraber of basic pri:iciples can be 

singled out, provided no attenpt i s made to generalize from, 

s p e c i f i c elause&o 

'Moreover, there has also been a developient i n point- of 

time.. As p o l i t i c a l ••and econ.:mic relations irapi'oved, and 

p a r t i c u l a r l y as the-idea o l the es s e i i t i a l nature of the 

s o l i d a r i t y and interdependence e.xi sting between the various 

countries gained ground i t became easier to conclude agreements, 

and States became less i n c l i n e d to adopt u n i l a t e r a l decisions. 

I t must also be borne- i n irind that i n many cases, treaties 

of t h i s kind form part of a series of negotiations from which 

they cannot be dissociated. Thus i n tho course of discussions 

as to the assessment of damages and compensation, a negotiating 

country may grant the other party a l e g a l , economic or p o l i t i c a l 

p r i v i l e g e outside the scope oí the treaty i n qtiestion. 
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IÔ6, L a s t l y , a certain nmiber of t r e a t i e s were concluded 

under the pressure of external events. Hence we s h a l l 

be wary of extrapolating the clauses of peace t r e a t i e s or 

other clauses applicable to States which happened to f i n d 

themselves i n a position of r e l a t i v e vassalage. 

Thus A r t i c l e 358 of the Treaty of V e r s a i l l e s gives 

France, vdiicb .had become a Rhine r i p a r i a n State, "the r i g h ­

to take water frcaa the Rhine to feed,,, canals,, or for any 

other purpose, and to execute on the German bank a i l works 

necessary f o r the exercise of t h i s r i g i t t " . I t also gave 

her the exclusive r i g h t t o the power derived from works of 

regulation on the r i v e r , subject to the payment to Germany 

of the value of half the power actually produced, "For 

t h i s purpose Frarc® alone s h a l l have the r i g h t to carry out 

i n t h i s part of the r i v e r a l l works of regulation (weirs 

or other works) which she may consider necessary for the 

production of power." 

The- r i g h t to take water from the Rhine was s i m i l a r l y 

granted to Belgium, 

187. Some t r e a t i e s also make special mention of energency 

procedure. Decisions adopted i n case of emergency may, 

i n - f a c t , be subject to the pressure of events and agreement 

be reached more rapidly; i t i s therefore not possible to 

generalize from the p r i n c i p l e s involved. 

A r t i c l e 13 of the Convention of Pa r i s of 23 July 1921 

stipulates that the r i p a r i a n States of the Danube w i l l have 

the right t o carry.out wittiin the l i m i t s of t h e i r own f r o n t i e r s , 

and without the consent of the Commission, any works which 

may be necessitated "by unforeseen and urgent circumstances". 

They must, however, apprise the Commission without delay of 

• • the reasons ^.^ich have necessitated the works, of which a' 

• summary description must be fürn3.shed. 
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S i m i l a r l y , A r t i c l e 23 of the Treaty of B e r l i n of 

3 February 1927 provides f o r the contingency i n which 

there would be "danger i n delay". In that case, measures 

may be taken by one side alone before an agreement has been 

rea«hed. A r t i c l e 31 of the Treaty of Prague of 14 November 

1928 oontains a s i m i l a r clause:"Should there be a danger 

i n delay, protective measures may be taken by one side alone 

before such agreement has Ьеш reached". 

Mention should be made, f i n a l l y , of the reasons 

unáerlylng the exchange of Notes between the United States 

of America and Canada i n 1940t. "Canada^s war e f f o r t and 

the major national defence effort^in.the United States" had 

created an urgent and v i t a l demand f o r e l e c t r i c power supply 

whieh l e d those cotmtries to i n t e n s i f y the hydro-telectric 

development of certa i n i n t e r n a t i o n a l r i v e r s . 
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CHAPTER VIII 

COHCLUSimtS 

188, The purpose of t h i s study, i t need hardly be 

repeated, i s primarily to supply the various govem-

mente with f u l l and impartial documentation on a 

parti c u l a r and important problem of public i n t e r -

naticsial law. 

I t i s i n that s p i r i t that we s h a l l attempt to 

select certain common principles derived from the 

preceding study. 

189. We have found that when a waterway crosses two or 

more t e r r i t o r i e s i n succession, each of the States con­

cerned possesses ri g h t s of sovereignty and ownership 

over the section flowing through i t s t e r r i t o r y * The 

same applies to frontier.waterways. Each state poss­

esses equal r i ^ t s on either side of the bóiíndary l i n e . 

However, hydro-electric developnent works carried 

out by a r i p a r i a n State may adversely affect the other 

r i p a r i a n State, 

Within what l i m i t s and under what conditions can 

such developnents be carried out? 

None of the theories elaborated to l i m i t the sover­

eignty' of a State can well withstand c r i t i c a l analysis. 

Such sovereignty exists and i t i s absolute. Each 

. r i p a r i a n State has a right of ownership over the sect­

ion of the waterway vhich traverses i t , and t h i s r i g h t 

r e s t r i c t s the freedcan of action of the others. Never­

theless, the fact that each State i s obliged to respect 

the right of ownership of the other States i n no way 

impairs i t s sovereign.power. On-the contrary t h i s 
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power resolves i t s e l f into the consent which the State 

may give f o f the execution of the works,, and finds : 

expression i n the agreement. 

I t ' i s found i n practice that such agreement i s the 

rule when a ri p a r i a n State may be adversely affected by 

any a l t e r a t i o n made to the hydraulic system by ¿̂ .nother 

'riparian State. • • 

Phy s i c a l l y , a waterway constitutê<s an i n d i v i s i b l e 

u n i t . P o l i t i c a l f r o n t i e r s , which clvmge from time to 

time with h i s t o r i a l events, may a l t e r tho apportionment 

of r i v e r s , but the l a t t e r s t i l l follow t h e i r unchanfeing 

course. Moreover., waterv/ays have a natural mission to 

porfоШ: that of serving the interests of the commonalty' 

of mankind. , I t i s d i f f i c u l t to ej^tablish p r i o r i t i e s 

among these i n t e r e s t s , and consequently d i f f i c u l t to 

classifj'- tlie uses to, wiiich the waterv-zays can be put. The 

i n t r i n s i c importance of each of them i s a part of t h i s 

d i f f i c u l t y , and the advancement of the common weal implies 

^ to some extent the • dwelopment of the use of waterways. 

This idea of community of, interests and of-e^iuity and 

international oomity•--Slюuld;̂  f a c i l i t a t e the conclusion of 

the-necessary agreements. 

In the pa r t i c u l a r case of hydro-electric development, 

i t i s no .use concealing tho fact that d i f f i c u l t i e s may 

arise varying aôcoiding to the interests at stake. The 

re l a t i v e impurtance of the l a t t e r are completely d i f f e r ­

ent f o r any given State according аз i t i s situated -

downstiniam or upstream. The absolute value of the 

injury suffered likewise varies considerably. 

Hence the following principles would appear to emerge 

from the foregoing; 



A State has the right to develop-Amilaterally that 

soction.of the waterway which traverses or borders i t s 

t e r r i t o r y , i n s o f a r as such development i s l i a b l e to 

cause i n the t e r r i t o r y of another State,, cmly s l i g h t 

i n j u r y or minor inconvenience compatible with good 

neighbourly r e l a t i o n e . 

• On tho other,hand, vdien the in j u r y l i a b l e to be 

caused i s serious arid l a s t i n g , development works may only 

be undertaken under a prior agreement, 

Goriversely, a State has no ri g h t to-oppose the hydro­

e l e c t r i c devolofment of a section of an international 

waterway situated i n the t e r r i t o r y cf. another State i f 

t h i s w i l l e n t a i l only s l i g h t , i n j u r y to i t s e l f . In the 

. event of serious i n j u r y , the States concerned should 

enter into negotiations and supply each other i n advance 

with a l l the information necessary f o r the. execution of 

the. projects i n hand. 

Is i t p o s s i b l e , however, to establish a c r i t e r i o n as 

a basis f o r the d i s t i n c t i o n between s l i g h t and serious 

injury? . . 

Some authors contend, l i k e Kaufman, that States are . 

obliged to have regard " i n just measure" (l66) f o r the 

interests of other States; l i k e von Ullmann, that 

ripp.rian states are bound to act i n conformity with the 

pri n c i p l e of "e.quity" (16?) ; or, f i n a l l y , l i k e von Bar 

that a State must not make use of a waterway i n such a 

manner as to change " i t s character" (ió8). Treaties are 

(166) Kaufman, Annuaire de l ' I n s t i t u t de Droit i n t e r -
- n a t i o n a l , v o l . 2 4 , р,1в4, 

<1б7) von UUrnann, Bl o t t e r fur administrative Praxis 
1910, p,65. 

(16Ô) von Bar, Annuaire de l ' I n s t i t u t de Droit i n t e r ­
n a t i o n a l , v o l . 2 4 , p.156. 
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concerned vdth safeguarding the "legitimate interests" 

of the other States... The truth i s that i t i s imposs­

i b l e to l a y dowi any hard ^nd f a s t p r i n c i p l e ; only 

appraisment of the i n j u i y i n f l i c t e d i n concrete cases 

m& detesmlDul hovr serious i t i s . But since & foramla 

Uaiet be fo«itó, that of good neighbourly relatione vd.ll be 

retaiASd. 

fhe concept of i n j u r y i n internatlohal law i s •very 

ocœrplex indeed. I t i s d i f f i c u l t to sot an absolute l i m i t 

Ьз^тй %М<Й1 the i n j u r y i s s u f f i c i o j t t o provide l e g i t i j a -

ate growds f o r opposing the action taken by another State. 

Shoiild the c r i t e r i o n f o r a d i s t i n c t i o n be sought i n the 

absolute value of the developmont vorks to be carried out, 

i . e . the i n t e m a t i o n a l economic advantages they represent, 

or rather i n the extent of the modification caused to the 

"essential and u t i l i z a b l e " character of the waterway; or 

f i n a l l y - vAiich woiild saaa preferable - i n the r e l a t i v e 

value of t h i s modification i n r e l a t i o n to the u t i l i t y of 

the development? 

I f a s l i g h t injury i s to be taken into account, the 

danger i s that a State may i o r a t r i v i a l reason refuse 

to take part i n the necessary development. The l i m i t 

therefore depends oh the good w i l l of States, on t h e i r 

readiness t« negotiate and.cei the good relations between 

them. And i f they sustain s l i g h t injury as a resul t of 

good neighbourly r e l a t i o n s , that merely'gives them the 

r i g h t to take part i n the negotiations i n order to claim 

f a i r compensation, ' 

In studying the additional clauses we have seen examples 

of t h i s compensation f o r i n j u r y being made i n the form of 

power supplies. We have also seen the considerable 

http://vd.ll
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extent to which these negotiations, essential i n the 

case of hydro-selectric developnient, are f a c i l i t a t e d by 

the appointment f o r that purpose of a j o i n t commission 

composed of technicians^ 

193. S c i e n t i f i c discoveries should be accompanied by 

the s p i r i t u a l aggrandizement of \íhich the jáiilosopher 

Bergson used to speak to Georges Blondel i a the l a s t 

years of his l i i e c 

The increasing rate of progress i n a l l branches of 

human a c t i v i t y i s reflected i n the long run úsi an increas-

. ed demand for e l e c t r i c power„ 

To cope vdth those requii-ements and s a t i s f y them 

under optimvim economic conditions, i t i s therefore nec­

essary f o r the countries of Europe to f e e l themselves 

linked together by bonds of s o l i d a r i t y vhich are them­

selves growing stronger» I f i t i s not to ranain an empty 

symbol, expression should be given to that solidaiúty i n 

the foiia of the negotiations advocated by us; and i t 

w i l l thus help to pranote the harmonious developnent of 

natural resource:' - unfortunately l i m i t e d - with a view 

to t h e i r improved u t i l i z a t i o n ^ 
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L I S T OF T R E A T I E S F I X I N G THE BOÜNDÍIRY L I N E 
I N CONTIGUOUS WATERWAYS OF COÏMON INTEREST 

Provisions f o r the delimitation of the botindaiy l i n e i n 

contiguous waterv/rys of common interest are to be found i n 

«i very large number of t r e a t i e s . These t r e a t i e s тзу be 

c l a s s i f i e d i n four mn-in categories: 

X. fr s f t t i e s taking the "median l i n e " of the шМжту» 

as the boundary; 

I I . Treaties l a y i n g dowi the "thalweg" as the boundary; 

I I I , Treaties d i f f e r e n t i a t i n g between navigable and non-

navigable waterwrys: 

• - f o r navigable waterways, the thalweg forms the 

boundary 

- f o r non-navigable waterways the median l i n e 

forms the boundary. 

IV. Certain t realties which on grounds of a ri g h t of 

p r i o r occupation, purchase/ cession, or other v a l i d 

and legitimate t i t l e , or f o r p r a c t i c a l reasons 

affecting the administration or u t i l i z a t i o n of the 

waters of the r i v e r , s t i p u l a t e either that the wliole 

watea-way s h a l l belong to one of the two adjacent 

States, or that sovereignty s h a l l be shared i n 

accordance with special provisions. 

We s h a l l mention the main treaties belonging to these 

four categories i n chronological order. 

I . The boundary i s formed by the "median, l i n e " of the r i v e r . 

20 July 1819- General Treaty of Frankfoït between 

Great B r i t a i n , A u s t r i a , Prussia and 

Russia, 
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Art.XU: "as to the r i v e r s and r i v u l e t s 

which .,... are to determine the new . 

f r o n t i e r "between the States of the King 

of Sardinia and the Canton of Geneva),. 

the centre of t h e i r courses s h a l l form 

the boundaries , " 

(2) 2 December 1в5б; Treaty of Bayonne between France and 

Spain. 

Art.IX;"from Chapitelacoarria to the 

mouth of the Bidassoa .... the middle 

of, the p r i n c i p a l course of the waters 

of that r i v e r , at low water, s h a l l form 

the l i n e of separation of the two 

Sovereignties " 

(3) 29 September 1864^ Treaty between Spain snd Portugal. 

A r t . XVIII; "the l i n e ... s h a l l enter the r i v e r Douro 

near the confluence of the r i v u l e t Castro, From that 

point the internationeQ. l i n e s h a l l go along the centre 

'• of the p r i n c i p a l stream of the Douro to i t s confluence 

with the ;.gueda," . 

Art XXI: ",,, the f r o n t i e r s h a l l proceed along the 

centre of the p r i n c i p a l streMji of %*.э r i v e r Tagus, the 

l i n e s h a l l then go up the p r i n c i p a l stream of the l a t t o r 

r i v e r . . . , . " 

(4) 14 June 1B9S: Convention betvveen Great B r i t a i n ' and France 

f o r the delimitation of the B r i t i s h colony 

of the Gold Coast and of the French poss­

essions of the Ivory Coast and Sudan. 

A r t . I l l : "from the point.,,, vrtiere the f r o n t i e r 

• s t r i k e s the Niger .... i t s h e l l ,.., follow the median 

l i n e of the r i v e r , upstream.,..,." 
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Att» -Wî The f r o n t i e r s h a l l follow "the median l i n e of 

ЬЫ i u u l u l Mauri". (Nevertheless A r t i c l e I ̂ f t h i s 

Co«Sfi»ation states that the f r o n t i e r - s h a l l follow the 

thalweg Of the Black V o l t a . 

30 gejg^^ber 1915? Convention be-<:.wçen Eranct and the 

Netherlands f o r the dellmfcatioa of 

the f r o n t i e r between French Guiana 

and Surinam. 

A r t . t\ "The f r o n t i e r l i n e i s draim along the middle 

of the Maroni River. 

29 X92Q; Kîcohange of Notes between Finland and Norway 

on the subject of adoption of rules f o r 

the f i s h e r i e s at the Tana watercouráe. 

A r t . "no f i s h i n g appliances or implements may be f i x e d 

beyond the mid-line. . " 

12 ..дфг 1*^; Peace Tyeaty of Moscow betwe^ Lithuania 

• and the USSR. 

Art 2; "In those oases irtiere the f r o n t i e r i s carried along 

lakes, r i v e r s and canals, i t s h a l l pass through the middle 

of these lakes, r i v e r s and canals, unless othtîrwise 

provided f o r i n t h i s treaty." 

11 Auftust 1920; Treaty betwííon Latvia and USí5E. 

Same provisions, 

19 Oetobfcr 1920; Convention signed at Riga between Estoni'j 

and L a t v i a , Annex to A r t i c l e 2, para 6; "The f r o n t i e r 

l i n e passing i n the centre of a r i v e r ' i s to be detei-mined 

by perpendiculars from the headline of the polygons on 

both sides of the r i v e r . " 

14-May 1921; Convention between Latvia and Lithuania 

Same provisions. 
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(11) 21 January 1924: Exchange of Notes between France and the 

United Kingdom agreeing to th e , R a t i f i c a t i o n 

,̂ . of the Protocol defining the. Boundary , 

between French Equatorial A f r i c a and the 

Anglo-Egyptian Sudan, 

Mierever the boundary follows a waterway i t i s specified 

that i t s h a l l follow the median l i n e of the river-bed. 

(12) 27 January 1926; Treaty between Germany and Poland f o r 

the, Settlement of Frontier Questions -

Additional Protocol,, 

Para,II: "In those parts of the f r o n t i e r i n which the 

f r o n t i e r i s situated i n a waterway, the' t e r r i t o r i a l 

f r o n t i e r s h a l l copsist of the 'median l i n e of the water­

way at i t s normal l e v e l , " . , . 

(13) 1 July 1926; Agreement signed at Cape Town between the 

Union of South A f r i c a and Portugal i n " 

r e l a t i o n to the boundary between tbe 

Mandated Territory of South-West A f r i c a 

and angola. 

"The boundary between the. Territory and' ¿jigola i s 

accordingly declared and agreed to be the middle.line 

of the Kunene River, that i s to say, the l i n e drawn 

equidistant from both banks ......" 

(14) 13 November 1926)^ Agreements between France and Gennany 
22 December I926) ' \_, , ^. ^ x,. 

regarding the delimitation of the 

Franco-Saar, f r o n t i e r . 

These Agreements always show the boundary as follow­

ing the "median l i n e " of the various r i v e r s . 
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3 February 19271 Treaty between G<5rrauny and Czechoslovakia 

reguli'.ting Frontier Rel-.tions. 

Section I I I , i.rt. 12: the median l i n e of the water­

course forms the f r o n t i e r i n the case of watercourses 

which mark the f r o n t i e r ( f r o n t i e r watercourses.)". 

11 A p r i l 1927; Agreement between Germany and Poland 

concerning the improvement and main­

tenance of the f r o n t i e r section of 

the Drewenz. 

A r t . 5: " i . - . the two Parties w i l l enter i n t o negoti­

ations with a view to thd possible t r i j i s f c r 

of the f r o n t i e r to the middle of the improved waterway." 

31 January 1930: Treaty between Germany and Czecho­

slovakia concerning f r o n t i e r waterways. 

A r t . 1: the f r o n t i e r " s h a l l be constituted by the median 

l i n e of suoh waterv.-ay or according to circurastances, by 

the median l i n e of i t s p r i n c i p a l arm." 

15 July 1930: Convention between Rouruania and 

Czechoslovakia concerning the s e t t l e ­

ment of questions c r i s i n g out of the 

delimitation of the f r o n t i e r between 

the tvio countries, 

A r t . l : " the f r o n t i e r i n the River Tisza follows the 

median l i n e of the main brr-nch " 

16 July 1930 Treaty of Arbitration between Guatemala 

and Honduras concerning f r o n t i e r 

d e l i m i t a t i o n . 

"the d e f i n i t e boundrry.... i s as follows i n a 

northerly direction i n a straight l i n e downstream 

along the median l i n e of the said croek" (Rio F r i o ) . 
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' (20) 5 Septeafiber 1930 Agreement between Estonia and Latvia 

regarding the maintenance i n good 

condition of the f r o n t i e r between them. 

Jipt, 1: "At places where the f r o n t i e r follows a wator-

courae which i s gradually changing i t s bed, the f r o n t i e r 

s h a l l follow the median l i n e of tho r i v e r " . 

(21) 25 Januaiy 1931; Agreement between Latvia and .Lithuania . 

Same provisions, 

(22) 27 February 1935 : Boundary agreement between the Dominican 

Republic and H a i t i , 

A r t . 1: ".., the f r o n t i e r l i n e s h a l l be the median l i n e 

of the r i v e r Artiboñité,.,,.". 

(23) 9 A p r i l 1936; Treaty f o r the delimitation of the 

boundary between ISuétenala and Sclvador, 

A r t , 1 stipulates that wherever the boundary follows a 

watercourse i t s h a l l follow the "median l i n e " of such watercourse. 

(24) 16 august 19,45; Treaty concerning the Polish - Soviet State 

Frontier; 

A r t . 2: ",., thence following the median l i n e of the r i v e r San 

downstream to a point south of the settlement of S o l i n s . 

I I . The boundary i s fomed by the "thalweg" of the r i v e r . 

(25) 164Ô; > Treaty of Westphalia between France nnd Germany, 

The Treaty of Westjaialia i t s e l f fixed "the p r i n c i p a l am 

of the Rhine," known as the thalweg" as the l i m i t of sovereignty 

between France and the Geman Bnpire (the r i g h t of ownership 

being l i m i t e d by the median l i n e ) , 

(26) ^ February 1801; Treaty of Luneville between Frnnce and 

Germany, 

A r t , 3;- '"His Imperial nnd Rc^al Majesty s h a l l enjoy л11 

rights of sovereignty and ownership over the areas hereinpfter 

specified ,,,, the l i n e of dœiarcation being the thalweg of 

the Adige," 
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7 July 1807: Treaty of T i l s i t between France and Russia. 

A r t , 9; (Fixing the boundaries between Russia and the 

îkïchy of Warsaw). The f r o n t i e r fo3.1ows "the thalwegs 

of the. Lossona", the Narew, the L i z a , ths Nurzeck ma the 

Bug, 

17 September 180в; Convention between Baden and Aargau. 

The^^.tht^li'jeg of the Rhine s h a l l forra the t e r r i t o r i a l 

boundary between the Grand Duchy of Badsn and the Canton 

of Aargau". 

16 March lálOr Treaty between France and the Netherlands. 

A r t . 6: "...H.M. the King of Holland cedes to H.M. t^e 

Emperor of the" French.... .(here f o l l o i i s a 3àst of t e r r i ­

tories)..*., i n such a way that the boundary between France 

and Holland s h a l l henceforth be the thalweg of the Waal..." 

19 March ISIQ: Act of Demarcation between Austria and 

Russia, 

A r t . I I : "The (juesti.on of. which islands i n the Dniestr 

s h a l l belong to either Power s h a l l be settled by refer­

ence to- the thalweg or channel of that r i v e r . . , , " 

e/20 November 1810: Act of Demarcation between Kussia 

and Sweden. 

A r t . I: "The f r c a i t i e r . . . . s h a l l follow the channel o f 

the r i v e r Kongama . :. then the channel of the Muonio..." 

Paragraph 2 refers to the "channel or thalweg", 

14 May 1811'; Convention between Prussia and Westphalia 

concerning the l i m i t s of navigation 

. rights on the Elbe. 

A r t . 1: "In order to avoid any dispute over the exercise 

of t e r r i t o r i a l r i g h t s and sovereignty on the border be­

tween the two States, the,High Contracting Parties have 

agreed to regard the thalweg, that i s to say, the main 

chamiel of the Elbe, as the f r o n t i e r " 
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(33) 10 May 1в;1Л; Treaty of Paris between France of tJae one 

part and Auetida and her A l l i e s of the 
other part. 

A r t . 5: "In the case of the Rhine, the boundary s h a l l 

be the thalweg." 

(34) 9 June 16151 F i n a l Act of the Congress of Vienna, 

A r t , IV; "The way or Bed (thalweg) of the Vistu^A s h a l l 

separate Oall^lü fre»» the t e r r i t o r y of the Free ТЬш bf 

Cracow," 

Ar t . XCV: the f r o n t i e r s of the States of His Imperial 

and Apostolic Majesty, i n I t a l y , s h a l l be •**»• 

2. On the side of the States of Parma, Placentia, 

and Guastalla, the course of the Po, the l i n e of demarc­

ation following the thalweg; of the r i v e r •.,«»" 

(35) 20 November 1815; Peace Treaty of P a r i s , 

A r t . I , 2: "The thalweg of the Rhine s h a l l form the bound­

ary between France and the States of Germany ,,,»•" 

(36) 30 January 1827; Boundary Convention between Bad«i and 

France. 

Art.' V I I I ; "The thalweg of the Rhine which forms the 

boundary between France and the States of Germany s h a l l 

henceforth constitute the l i m i t of sovereignty between the 

Kingdom of France and the Grand Duchy of Baden." 

Art. IX: "The thalweg of the Rhine i s the most suitable 

channel for downstream navigation at the norftial lowest 

water l e v e l s . The l i n e of i t s course as. determined by the 

deepest soundings i s known as the. axis of the t^ajlw^g. " 

A r t . Xi "The thalweg s h a l l be surveyed and detennined 

annually at the end of the high water season, i n the 

month of October," 
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k r t , XI: "When the position of the theXweg. has been 

surveyed i t s h a l l constitute the conventional l i m i t 

of sovereignty between the two States, whatever charges 

the thalweg proper may undergo i n the i n t e r v a l between 

m m r t ^ and another." 

(f^y 1̂  4yyl3, l j ^ 9 : Treaty of London between Qré&t B r i t a i n , 

A u s t r i a , France, Prussia and Russia, of the one part and 

W ^ i 0 m p i t h e other part, 

a r t . 2* «... the said l i n e . ( 9 f а«ййагоа*1<щ) s h a l l f o l l o ^ r 

«f the Sure, the waterwia^ { ^ u ^ ^ m ^ ' - ^ t 
. ' . * • • . . i 

River s h a l l servé as the l i m i t between.the two States" 

(Belgium and L ú x í M a b a u r g ) . . . 

(3Ô) 5 A p r i l ISjitO-. Boundary Convention between France and 

Baden. 

Art. I ; "The object of demarcation of l i m i t s between 

France and the , G r ^ Duchy of Baden .is two-fold: • 

( 1 ) except where otherwise provided 'in the present Treaty, 

to separate rights'of sovereignty of, the two,countries 

to be determined'by the thalweg of'the Rhine, and (2) , i n 

accordance with the following provisions, to'separate 

. the rig h t s of property on the islands and a l l u v i a l s o i l 

of'the "Rhine by a ser i e s of continuous and f i x e d l i n e s . " 

A r t . IV: "The axis of the thalweg, the position of which^ 

s h a l l have been surveyed and o f f i c i a l l y , recorded 

s h a l l constitute the l i m i t of sovereignty between the 

two States u n t i l the next survey, notwithstanding ary 

changes váaich my supervene before the date of' each 

s u r v ^ i n the natural positi.<?n of the th^Jj^eg". 

(39) 11 A p r i l 1Ô57; , D e f i n i t i v e Act esta b l i s h i i i g the new 

Frontier between Russia and Turkey i n 

Bessarabia. 
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A r t . I I : . "Wiereve» tím l i n e of demarcation follows a 

watproowsfs i t s h , ^ bs Jjftdiœnted by the thalweg of 

sa<âi watercoiirae.* 

(0) } 0 Hgyeaftliter 1$59; Treaty of Peace between France and 

Sardinia ( f o r the transíer 6f 

Lombardy). 

A r t . X; "... the f r o n t i e r w i l l fbllow the thalweg 

o f the r i v e r ( M i n i i o ) . •.. w i l l f o l l o w the tb&li»sg of the 

Po to i»e*ara.,»..". 

(41) 16 June 1060; F i n a l Act of Diaaarsation of the P m n t i e r 

between Austria and Sardinia, 

Saae provisions. 

(42) 12 May 186^; Troety between Belgium and the Netherlands 

to regulate diversions of water courses..-

A r t . 12: "No works calculated to affect the flow.... 

may be constructed l e s s than 150 metres from the thalweg 

of the Meuse " ' 

(43) 13 July 1678; Treaty of B e r l i n f i x i n g the f r o n t i e r s of 

Bulgaria, Roumania, Montenegro, Serbia and Turkey. 

A r t . I I ! "The f r i a i t i e r follows upwards ..... the mid-

.chahnel of the brook..,.". ' 

Art.' XXXVI; '•The new f r o n t i e r S o l l a w a the-existdng.aiae 

ascending the mid-channel of the Drina,,,.." 

(44) Щ 1881 Treaty of Constantinople between Au s t r i a ^ 

. Hungary, France, Geraany, Great B r i t a i n , 

I t a l y and Russia, concerning the Turco-

Greek F r o n t i e r , • - • 

A r t . I : "The new f r o n t i e r l i n e s h a l l follow the 

thalweg of the ArtA Ri'^er ......," 
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12 November 1664; Convention of Washington between the 

united States and Mexico, 

A r t . i t "The dividing l i n e s h a l l follow the centre of 

the normal channel of the riv e r s named," 

14 Jvme 1896; Convention between Great B r i t a i n and 

France f o r the delimitation of the 

B r i t i s h colony of the Gold Coast and 

of the French possessions of the Ivory 

Coast and Sudan, 

As was pointed out i n paragraph 4, A r t i c l e I of 

t h i s Convention stated that the f r o n t i e r should follow 

the thalweg of the Black Volta r i v e r , 

6 October 1898; Treaty between the Argentine Republic 

and B r a z i l , 

A r t . I : "The di v i d i n g - l i n e between B r a z i l and the 

Argentine Republic starts from the ri v e r Uruguay,.,,, 

and follows the thalweg of that r i v e r ." 

Same provisions i n the l a t e r A r t i c l e s . 

11 A p r i l 1908: Treaty between the United States and 

Great B r i t a i n f o r the delimitation 

of the f r o n t i e r between the United 

States and Canada. 

A r t , IIî the l i n o of boundary through the r i v e r 

St. Croix s h a l l be a water-line throughout and s h a l l 

follow the centre of the m . i n channel or thalweg as 

natur a l l y existing " 

30 No-yember 1911; Exchange of Notes between Great 

B r i t a i n and Portugal concerning the f r o n t i e r l i n e i n 

the Rivers Huo and Chire, 

"..., i t has been decided by common accord between 

the two Governments to accept the l i n e of the thalweg 

of those r i v e r s as the f r o n t i e r - l i n e . " 
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(50) -29 September 1913; Treaty of Constantinople between 

Bulgaria and Turkey, 

Art, I; parao Ô; "The frontier-line shall follov/ the 

thalweg of the brook ,,,, ̂  ,i " 

para, 9: "The'frontier shall follow the thalweg 

of the i-iarica," 

(51) 24. ШгсЬ 1922 ; Treaty of Lljna between Colcanbia and 

Peruo 

Artp I; "Tiie frontier-line between the Republic of 

Colombia and the Peruvian Republic is agreed upon ,,,, 

thence along the ".tjialwe;̂  of tiiu River Puturaayo to its 

confluence ̂ d.th the Iciver Yaguas and thence along 

the 'thalweg' of the Rxver Amazon 

(52) 7 March 1923; Exchange of Notes between Great 

Britain and France respecting" the 

boundary line between Syria and 

Palestine a- • 

1/tierever the frontier follovis a ̂ íater-courso it is 

specified that i t shall folloif the th-alweg of such 

water courseо 

(53) 21 January 1924; Treaty between Belgium and the United 

' States concerning Belgian Mandate 

for the TeiTitory of Ruanda-Ulnindi, 

Protocol, Art, 1; The frontier shall'follo\i "the'thalweg 

of the rivor Kagera.," 

(54) 26 April 1924; Convention between Norway ацй Finland 

concerning the frontier between the 

Fro'̂ /ince of'Finmark and the Territory 

of Potsamo 5 

Arto, 2; " o o c t the frontier shall follow the course of 

the Jakobselv (Vuoremajoki) о r-unning throughout along 

the median line, of thê  cĥ^̂  -,... ̂  
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(j^) 10 February 1925; Convention between the United States 

and the United Kingdom respecting 

the former German colony of East 

A f r i c a . 

A r t . 1: "The t e r r i t o r y f o r which a Mandate i s conferred 

upon Hia Britannic Majesty comprises that part of the 

t e r r i t o r y of the former colony of German East A f r i c a 

situated to the east of the following l i n e ; the 

tjialwe^ of the r i v e r Kagera " 

(5^) 29 Зузхе 1926; Boundary Convantiim betwee-n âpaife and 

Portugal. 

Arts.. 3, 5, 6 a l l specify that the f r o n t i e r s h a l l follow 

the "thalweg" of the r i v e r , 

(57) 30 Щу.192б; Convention of Friendship and Good 

Neighbourly Relations between France 

and Turkey with a Protocol on the 

delimitation of f r o n t i e r s between 

I'urkey and S y r i a . 

Same provisions as i n tho foregoLng. Convention. 

(58) 19 March 192?: • Agreement between Belgium and Great 

B r i t a i n respecting the delimitation 

• of the bound;iry between Northern 

Rhodesia and the Belgian Congo. 

• Appendix I to No. i-^ I I I : "The agreed upon l i n e - the 

thalweg of the Luapuia River-.... " ' 

(59) 6 October 19271 Agreement between the Union of South 

A f r i c a and Portugal f o r the settlement 

• of the boundary between the Union of 

South A f r i c a and the Province of 

Mozambique. 

Annexure (я), para; ó: "The terminus of the boundary 

l i n e at P a f u r i to be the junction of, the thalweg ' of 
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the P a f u r i and Ывфоро. Rivers., " 

(60) 21 January X929t Treaty between the Dominican Republic 

and H a i t i fliencerning the delimitation 

of the f r o n t i e r . 

A r t . i : "The f r o n t i e r l i n e .... starts from the thalweg 

at the mouth of the r i v e r Dajabon or Massacre....," 

(61) 25-26 August, I93I: Agreement between the United King­

dom and Guatemala respecting the 

boundary between B r i t i s h Honduras 

and Guatemala. 

No. 1 defines the boundary l i n e as "beginning at the 

mouth of the River Sarstoon.... and proceeding up the 

mid-channel thereof " 

(62) . 27 Anj|;ust 1931: Exchange of notes between the United 

Kingdcaa and Siam r egardihg the. bound­

ary between Burma (Kengtun.;) and Siam. 

Wo, 3; "..,, I t has been agreed to adopt the new channel 

of the 'Meh Sai River as the boundary between Siam and 

Kengtxxng, on the. xmderstanding that i n the future, should 

the Med Sai River again change i t s соги-зе, our two 

Governments would be prepared always.to hold the'Deep 

Water Channel' of the r i v e r as the boundary, irrespect­

ive of any t e r r i t o r i a l loss that may be caused by such 

change," 

^^^^ I'^NovTOber 1932 Agreement between B r a z i l and Great 

B r i t a i n f o r the delimitation of the 

r i v e r a i n areaw of the boundary between' 

B r a z i l and B r i t i s h Guiana, 

No, I ( i i i ) : "the boundary l i n e at ar^^ p a r t i c u l a r time 

s h a l l bo the thalweg of tho r i v e r wherever-the thalweg, ms^ 

be situated at that time Where, owing to rapids or 
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to any other cause, i t i s not possible to determine the 

position of the thalweg, the median l i n e of the cha'^nel 

which o f f e r s the most favourable course f o r downstream 

navigation s h a l l be the boundary." 

.Saclosure i n No. 2: I t i s reoomended "(1) That to 

. C l a r i s the present s i t u a t i o n and to provide against 

m f ftttnr® changes i n the course cf River Pakehan, 

the present new channel,which i s the deep water channel, 

should be adopted as the boimdary i n t h i s instance, and, 

f u r t h e r , that, the deep water charaiel of the River Pakchan, 

vrfierever i t msy be, should always be accepted as the 

boundary. The recommendation withrejgard to the deep 

water channel should, however, r e f e r only to that part 

of the River Pakchan which i s l i a b l e to change i t s course.." 

22 ЫоушаЬег Vï^\\\ Treaty between Belgium and Great 

As i n the Exchange of Notes and Protocol above (17 May 

1926) the thalweg i s always takoti as the boundary l i n e 

i n r i v e r s . I t i s stated, hèwever, that 

"VJhere owing to rapids qr nriy other cause i t i s 

not possible to determine the position of the thalweg, 

the median l i n e of the-widest channel s h a l l be the 

bovmdary", 

27 September 1935î Treaty between Germany and 

1 June Х^-^Ц'. Exchange of Motes between the United 

Kingdom and Siam reëarding the-

boundary between Burma and Siam. 

B r i t a i n legardüig the bovmdary between 

Tanganyika and Ruanda-Urundi. 

Czechoslovakia concerning f r o n t i e r 

waterways i n the Saxon and Bavarian 

sectors of the- f r o n t i e r . 
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A r t . 2: "The Elbs f r o n t i e r , which i s a movable f r o n t i e r , 

s h a l l f o l l o w the median, l i j i s 9f the channel ojf navigation 

used by t r a f f i c proceeding wjittterruptedly downstream. " 

(67) лЦ. Hay 1936; • Exchange of Notes between the United 

Kingdcm and ̂ Portugal constituting an 
agreement regarding sovereignty ov^r 

islands i n the River Rovuxaa and t h e 

boundary between Tanganyika t e r r i t o x y 

and Mozambique, 

9Щ $ i ^ h "Throughout the course of "Ше River Rovuma in 
those places vftiore there are .no i s l a n d s , the boiindary 

s h a l l follow the thalweg even when the position of the 

l a t t e r i s changad by a natural a l t e r a t i o n i n the bed of 

the r i v e r . By thalweg i s understood the l i n e of minimum 

level along th& r i v e r bed," 

(^^) 4 July 19371 Boundary Treaty between Iraq and Iran. 

A r t . 2: ",,.,, the f r o n t i e r , , , , s h a l l run..... to the 

thalweg of tho Shatt-el Arab 

(69) 15 March 1940; Exchange of Notes between the United 

Kingdcm and B r a z i l concerning the 

demarcation of the boundary iijne 

- , between B r i t i s h Guiana and B r a z i l , 

Appendix 3 ( i ) : ",,, the boundaiy l i n e at any pa r t i c u l a r 

time s h a l l be the thalweg of the r i v e r , wherever the 

thalweg may be situated at that time, I t i s understood 

that the water, and not the r i v e r bed, i s to be the 

boimdary, Ths thalweg i s understood to imply the l i n e 

of minimum l e v e l along the bed of the r i v e r throughout 

i t s length. Where ...... i t i s not possible to determine 

the p o s i t i o n of the thalweg, the median l i n e of the 

channel which offers the most favourable course f o r down­

stream navigation s h a l l be the boundary." 
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(70) 29 October 1940 Exchange of Notes.between the United Kingdom 

and Portugal regarding the delimitation of 

the Southern Rhodesia-Portuguese Es.st A f r i c a 

fi*ontiero 

I t i s specified that the f r o n t i e r s h a l l follow the "thalweg" 

of the various r i v e r s forming the boundaiy^ 

(71) 10 February 1942; Treaty of Peace with I t p l y , 

Secticai I I I , a r t i c l e 22 - i v : "Thence the l i n e follows the L b i d n 

impjroved channel of tho Quxeto to i t s aouth .c,'' 

Annex I I , 6: "Ihe l i n e then ascends the t^alw£'g of Royfv ..." 

I I I . ' The boundary i n navigable r i v e r s i s fomed by the.thalweg, and 

i n non-navigable r i v e r s by the median linep 

This theory appears to be of uiore recent date^. I t was p.dopted 

by the I n s t i t u t e of International Law i n i t s Draft International 

• Regulations f o r River Navigation (9 Septmber 1в87): 

Arto 3, para,, 2; "The boundary of States separated by' a navigable 

r i v e r i s lAaiiced by the thalweg, that i s to say, the median l i n e 

of the channels" 

V i r t u a l l y the same theory was adopted by the Supreme Court 

of the United States which stated i n 1893: "according to 

Intemational Law and the usage of Eui-opean States the teriiis 'middle 

of the strepm' and the 'mid-channel' as applied to a navigable riveî* 

are synonymous ,and interchangeably Used," 

Again, i n 1934, the Supreme Court stated: "International Law 

today divides the r i v e r boundaries between States by the middle of 

the main channel when tliore i s one and not by thé geographical 

centre h a l f way between the banks„" 

This theory was adopted i n the Peace Treaties which followed 

the 1914-18 War: 

(72) 28 June 1919; Treaty of Versailles between the A l l i e d Powers 

and Geraanye 
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A r t , 30: "In the case of boundaries which,аве defined 

by a waterway, the terms 'course' and 'channel' used 

i n the present Treaty s i g n i f y : " i n the case of non-

navigable r i v e r s , the median l i n e of the waterway or 

of i t s p r i n c i p a l arm, and, i n the case of navigable 

i i v e r s , the medi.?л lin e ' of the p r i n c i p a l ohsîânei of • 

navigation." 

10 September 1919: 

A r t . 30: i d . 

27,November 1919: 

A r t . 30: i d . 

4 June 1920; 

A r t . 30; i d . 

10 August 1920; 

A r t . 30: i d . 

18 March 1921: 

Treaty of Saint-Germain between the 

A l l i e d Powers and A u s t r i a , 

Treaty of Neuilly. between the A l l i e d 

Powers and. Bulgaria. 

Treaty of' Trianon betv;een the /illieá 

Powers and Hungary. 

Treaty of Sevres between the A l l i e d 

Powers and Turkey. 

Treaty of Riga betvreen Poland, Russia 

and the Ukrairie. 

A r t . 2: "VJhen the f r o n t i e r follows a r i v e r , the l i n e 

drawn along the middle of the main channel s h a l l be under­

stood i n the case of navigable r i v e r s ; egad i n the case_ 

of non-navigable r i v e r s the l±ae drawn along the middle 

of t h e i r p r i n c i p a l am", 

24 July 1923: • Treaty of Lausanne between the A l l i e d . 

Powers and Turkey. 

A r t . 6: Sam̂ e prcvisicr.3 aS i n the Treaty of 'ïersuilles. • 

A r t . 30, 
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(79) ^Ц^'^'^ 1925 : Treaty between Germany and France 

regarding the delimitation of the 

f r o n t i e r , • •• 

A r t . 11: "Wien the f r o n t i e r i s formed by an o f f l e t canal 

or a non-navT5">bie waterway, tho f r o n t i e r l i n e coincides 

with the median l i n e of the canal or.With that of the 

water course at i t s mean l e v e l . " . ' 

A r t . X6: "On the section of the frontiss?-between France 

and Baden, the l i m i t of sovereignty on the Rhine i s 

constituted t y the axis of the i'thalweg" Annex I I : 

"..., the position of the f r o n t i e r between France and the 

Grand Duchy of Luxembourg .is given by the median l i n e • 

of the M o s e l l e . . . ' . : , • 

(80) 13 November 1926; Protocol between Prance and Germany 

regarding the usufruct on the Germaa-

Saar f r o n t i e r . 

. A r t , 2: "Whei*e the median l i n e of a water-course con­

s t i t u t e s the f r o n t i e r , the l a t t e r s h a l l be determined 

by a l i n e drawn i n the d i r e c t i o n of the stream and follow­

ing the middle of tho water-course at i t s mean l e v e l j 

f o r navigable water-courses, the median l i n e of the 

navigable chsjinel s h a l l be taken." 

(81) 29 Janua^ 1928: Treaty between Germ.any and Lithuania 

regarding the settlement of f r o n t i e r 

questions. 

A r t . 1: "....the f r o n t i e r v s i l l follow the median l i n e 

of the p r i n c i p a l channel of the Cîerade-Ost..... the RuSs 

and the Memel " 

Ar t . 6: "In sectors vfhere the f r o n t i e r l i n e follows a 

npn-navigable waterway,... i t i s constituted by the median 

" l i n e at the usual l e v e l of the water." 
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W Y X7 May 193^ > F i n a l . Protocol regarding the delimitation 

of the f r o n t i e r between Poland and 

Ro\imania», • , '. 

Art# IIB,; "Al'ing the Mtin^elus (Muncsselue), Peroalab 

(Pex*alato) end Ceremujul Alb (B i a l y Caerea«wáe) to 

V i j n i ^ a (Wyenica)4iuty,. the f r o n t i e r d i a l l follow the 

median l i n e of the p r i n c i p a l arm of the wateroourse, 

seeing that these r i v e r s have not been regulatedj as 

soon as the r i v e r has been regulated, the f r o n t i e r s h a l l 

follow tJje median l i n e of the a r t i f i c i a l (darnel* " 

IV» Treaties >Aiich« .9П various grounds (td.aht of p r i o r 

oooupaticgi^ purchase, cession eto«) or f o r p r a c t i c a l 

reascms^i sontain special provisions f o r the, apportionment 

of soverejLgnty over boundary r i v e r s 
• 

(83) 11 A p r i l 3L7l3î Treaty of Utrecht between France and 

Portugal concerning the de l i m i t a t i o n 

of French and Portuguese possessions 

i n South America. 

Art.Xr "H.M.C* Majesty agrees that H.Portuguese 

Majesty s h a l l exercise sole rights of ownership^' 

•dominion and sovereignty over both banks of the River 

Amazon, North and South." 

(84) 18 September 1773; Treaty of War&a,w between Poland'and 

Prussia. 

A r t . I I : '.'H.M, The King of Poland s h a l l cede to 

H.M. the King of Prussia ...... i n suoh a way, that the 

Netze' s h a l l constitute the boundary i n the States of 

H.M. TUxQ King of Prussia a n d that' the vAiole of thé said 

r i v e r s h a l l belong to him." 

(^5) 11 Ju l y 1780: Convention between the King of France 

, and the Prince Bishop of Basle 

respecting the Doubs» 

"The l i m i t of sovereignty and j u r i s d i c t i o n between ' 

the Kingdan of France and the P r i n c i p a l i t y of Basle 
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from the farthest extranity of the t e r r i t o i y of Valangin to the 

m i l l at Theusseret .,,., s h a l l be constituted by the River Doubs 

i n such a way that the whole bed and the whole watercourse s h a l l 

be under the dominion of France," 

10, August 1 7 9 7 ; Treaty between France and Portugal concerning 

the boundaries between French and Portuguese 

Guiana, 

A r t , 7 ; "The boundaries between French and Portuguese Guipjia 

s h a l l be. deteraiined by the r i v e r knovn to the (Portuguese as the 

Calcuene and to the French a.s the Vincent Pinson 

A r t , 8 : "The French Republic s h a l l have sole r i g h t s of ownership 

and sovereignty over the mouths and also the vdaole course of the 

s.aid River Calcuene or. Vincent Pinson ,...,," 

1 7 October 1 7 9 7 ; Treaty of Gampo-Foraio between the French Republic 

and the King Бкрегог of Hungary and Bohemia, 

Ar t , 6: ",, the boundary, l i n e , s h a l l follow the l e f t 

bank of the A d i g e . t h e l e f t bank of the Blanc channel 

the l e f t bank of the Tártaro and.the l e f t bank of the 

greater Po as f a r as the sea," 

9 June I8I5; Act of the Congress of Vienna. 

A r t , XV; "From thence the l i n e s h a l l divide the'Bailiwick of Pegau 

between the Floss-graben and the Weisse-Elsterj the fomer, from 

the point vrtiere i t separates i t s e l f above the town of Crossen ,. 

from the Weisse-Elster to the point where i t joins the Saale, below 

the town of Merseburg, Shall belong, i n i t s váiole course between 

those two towns, with both its b').nlcs_, to the PrussiMi t j r r i t . a v . " 

1 2 July 1826; " O f f i c i a l record of the delimitation arrangenient 

between the Kingdom of France and the C,?nton of 

Berne; 

Art. 1 : "From t h i s point upstream following the River Doubs ss f a r 

as the boundary of the Canton of Neuch^tel, the f r o n t i e r s h a l l 

follow the right bank, the entire r i v e r bed thus belonging to France 

as i n the past," 
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(90) 14 September 1829? . Treaty of Adrlanople between Russia 

ani Turkey. 

«Fraa t h i s place the f r o n t i e r l i n e 'dialX follow the 

course of the Danube as f a r as the embouchure of St.George, 

so that while leaving a l l the islands formed by the 

different branches of t h i s r i v e r i n the possession of 

Russia, the right bank w i l l rfauain, as heretofore, i n that 

of the Ottoman Porte, I t i s , nevertheless, agreed, that 

t h i s r i ^ t baiik, commencing from the point where the 

S t . George branch separates from that of Souline, s h a l l 

r ^ a i n uiiinhabited, to the distance of two hours from the 

r i v e r , and that no establishment of аду .kind whatsoever 

s h a l l be formed thereon 

(91) 21 J u l y 1832; • Arrang^ent between Great B r i t a i n , 

France, Russia, and Turkey, f o r tiie-

"definitive settlement of the 

continental l i m i t s of Greece, 

A r t , I , para.3. "The boundary l i n e to the e a s t . w i ^ i n 

that case commence at the mouth of the River Sperchius, 

and v d l l run up i t s l e f t bank to the point of contact 

,««•<*•"' . * 

(Я2)_ 17 December 1914' Treaty between Franca and I t a l y 

JE^M—tbe regulation and ,]ut1 .Идation 

of the waters'of the-Eoya, 

Art,2j "The High Contracting Parties«accord each, other 

equal rights over the waters and slopes of the Roya and 

• i t s t r i b u t a r i e s wherever the watercourse constitutes the 

boundary between France and I t a l y . " However, for the 

sake of s i m p l i c i t y and with a view t o improving the 

i n d u s t r i a l u t i l i z a t i o n of f r o n t i e r sections of t h i s r i v e r , 

the Contracting Parties decided that between the Guoa 

and the Pagami- brooks the uso of -the -waters s h a l l be 
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exclusively reserved to the I t a l i a n bank, and between the 

Masque ravine and the Rio v a l l e y the use of the waters 

s h a l l be exclusively reserved to the French bank," 

7 March 1923^ Agreement between France and Great 

B r i t a i n respecting the boundaiy l i n e 

between Syria and Palestine, 

"Any ex i s t i n g r i g h t s over the use of the waters of the 

Jordan by the inhabitants of S y r i a s h a l l be maintained 

unimpaired," 

12 December 1924: E^œhange of Notes between I t a l y ani 

Great B r i t a i n concerning the u t i l i z a t i o n 

of. the waters of the River GSch 

(between E r i t r e a and Sudan). 

A r t , l r "The flow of i h e waters up to a t o t a l volume of 

5 cubic metres per second s h a l l remain so l e l y at the 

disposal of the Goveireient of E r i t r e a for the works at 

Tessenei," 

Art,2 ; "The flow i n excess of 5 cubic metres per second 

up to a t o t a l volume of 20 cubic metres per second s h a l l 

be allocated i n such a way that, when a rate of 

flow of 20 cubic metres per second s h a l l have been 

attained), Ю cubic metres per second s h a l l be retained by 

the"works at Tessenei and 10 cubic metres per second 

s h a l l be released f o r the benefit of the Province of 

Kaasala 

14 March 1925; Agreement between Gerriany and Poland 

regarding the Administration of the 

f r o n t i e r secticais of the Notác 

(Netze) and the Gida (KUddow) Rivers. 

Art,lî "The section of the Not|c (Netae) extending from 

the mouth of the Glda (KUddow) to a point sûuth~west of 

NeuHBellita and forming the Polish-German f r o n t i e r 
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(frontier section), s h a l l , f o r the purposes of 

administration, be divided at km, 142,57 into an upper 

eastern and a lower ,Vîest.ern section*. Poland d i a l l 

undertake the administration of the upper, and Germany 

that of the lower section," . , j Л 

. Same, provision with regard t o the Gbda, the f r o n t i e r 

sebtion being divided into two sections, Poland under-

takipg the administration. of -Uie upper, and Genoany that 

of the lower section» . 

(96} • 16 Pebruary 19278 ' Agreement between Germany and Poland 

•. ' regarding-the •adial/Si^tratipn of the 

~ section of the Warta forming tile 

f r o n t i e r , . . 

Art»lt " the section of ' the Warta which forms 

" the Polish-^rman • f r o n t i e r ( f r o n t i e r sector), s h a l l be 

sub-divided into ah upper and - a- lower, section..at 

••Wiesenkrug • 

Arti2: "Should i t be necessary to"undertake dredging i n 

the f r o n t i e r section , »'.... 'such work s h a l l be carried 

out i n .thé upper section by' Piland and I n the lower 

section by Germany, regardless of t h e • t e r r i t o r i a l 

boundary," 

Art*3: Same^provigioris with regard to shipping and 

sanitary c o n t r o l , / 

(97) 11 August 1927? • Convention between Spain and 

• - . " ' • Portugal to "regúlate the hydro- , 

e l e c t r i c ̂ developtaënt of the 

International Section of the 

River'Douro, 

Art,2(a): "Portugal s h a l l have the exclusive r i g h t of 

u t i l i z i n g the entire f a l l i n l e v e l of the r i v e r i n the 

aone inoluded between thé beginning of the said seotion 

' and the соп.Л.гг'Ппсч'of the Tonnes and the Douro," 
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A r U 2 ( b ) : «Spain s h a l l have the exclusive, rig^it of 

u t i l i z i n g the entire f a l l i n l e v e l of the r i v e r i n the 

zone included between the confluence of the Tomes and 

• the Douro and the lower l i m i t of the said i n t e m a t i o n a l 

section .....»" 

Art,2(d): "Each State s h a l l have the r i g h t to utilize f o r 

ISw |№9я1вО!1аш of e l e c t r i c power the ea»tiré ttcOaae of 

imter i^ifùi flows t h r o u i ^ the zone of developeent allotted, 

t o %%-im- iwcordanoe with the provislsii* «f |Иктвга]4к« (») 

sJtti (h) 

(98) 24 |far<fe l ^ ^ t Conveiîtioa betweaa Great Britain and 

the Netherlands respecting the 

further deHmitation of th.e frontier 

between the States i n Borrieo under 

B r i t i s h Protection and the 

Netherlands T e r r i t o i y i n that 

Island, 

Art,2: " the boundary l i n e follows ,..,,.» 

the Odong r i v e r .•,»,. on i t s r i g h t bank, .....* (to a 

î»int) on the l e f t bank of the Tring stream ,.»'..*" 

(99) 3 June 1929: Treaty between Chile and Peru-for 

the-settlement of the dispute 

regarding Tacna and A r i c a , 

Art,2 : "Chile cedes to Peru i n perpetvdty a l l her 

rights over the irrigation-<:hannels Uchusuma and the 

Mauri (also known as Azucarero) ,,',.», In respect 

of both channels, Chile grants to Peru a perpetual and 

absolute easement over the sections vàich pass througl 

Chilean t e r r i t o r y . Such easement s h a l l include the 

right to widen the present channels, to change t h e i r 

course, and to u t i l i z e a l l the water that may be 

oollectod i n t h e i r passage through Chilean t e r r i t o r y . 
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except the' waters that at present flow into the r i v e r 

L l i i t a and those which are used i n the, Та??ога. sulphur 

mines,«« • ' .• : . 

(i ;>0) j.6 fj[|Ĵ y. 193Qt Treaty of A r b i t r a t i o n .between 

,Guateei»Jn ûiiù Ilunduras 

the boundary i s eatablished on 'Ше right 

banks of the Tinto and Motagua ri v e r s at ШШ high water 

mark., and> i n Ше event of chariges i n these strearus,-in the 

course of t i i m t whether due t o accretion, ôr»sion or 

avàlaièn, the boxmdary s h a l l follow the mean h i ^ water 

marie upon the actual ri'^ht bàîiks of_botiï ri v e r s i " . -

(101) 14.pevfflber, Í9Vt.: Treaty between the United States and 

' ' ' Mexico relating to ths u t i l i z a t i o n 

of whe, waters of the Colorado and 

Tijuana r i v e r s , and of the Rio 

• GrsaidOi , 

I I , - Rio Grande, Arto.A:, "The waters.of the Rio Grande 

between Fort. Quitnsm, Tekes and the Gulf of Mexico are 

hereby a l l o t t e d to ttie. two'countries i n the following 

mahners 

Ai To Mexico: 

(a) A l l . of th$'waters.reaching the main channel of 

the EÎO Grand,e f I'om the San ,Juan and Alamo rivers,, 

including the return flow from the lands i r r i g a t e d from 

the l a t t e r two r i v e r s * . 

(b) Orie-4ialf of -tiie 'flow i n the main channel of 

the Rio Grande below ths lowest major international 

storage dam,. so fa? as said flow i s not specif 1саДу 

al l o t t e d under this Treaty to either of the two countries. 

( c) Two-thirds of the' 'flow; ' reaching the main 

chanriel of the 'Rio Grande from the Conchos 

(d) One-half of a l l other flows not othervdse 

a ^ o t t ^ by th i s A r t i c l e occurring i n the main.ihannel 

of the Rio Grande 
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The Treaty likovfloe a l l o t s waters to the United 

States. 

Arte 5î The two Governments agree to construct j o i n t l y a 

certain nxmber of works, .in ps.i'ticulja.r i n t e m a t i o n a l 

storage dans. 

H I * * Colorado r i v e r , Art.lO; ''Of the waters of the 

Colorado river^ frof:! m j and '>11 sources, there are 

a l l o t t e d t o Kexi.со; 

(jS) A guaranteed annual quantity ùi 1,3'ОО^ООО 

acre-feet (1,850,234,000 cubic liietres) to be delivered i n 

accordance v%áth t̂ <e provisions of A r t i c l e 15 

(b) Any other quantities arx-iv:uig at the Mexican 

points of diversion with the uiid<jr'Joarüing that i n any 

year i n wiiich, us áeter;rd.ns<.i by tne United States section, 

there exists a surplus of wat'.-r'ï of i,he Colorado r i v e r 

i n excess of tho amourrt necasjary to supply uses i n the 

United States and the guaranteed quantity of 1 , 5 0 0 , 0 0 0 

acre-feet ( 1 , 8 5 0 , 2 3 4 , 0 0 0 cubic metres) ani-ualây to 

Mexico, thii United 'Sl-atv-i 1ШйегЛ-акез to doi i v e r to 

Mexico ^ ^cl.iltioi.al I'Stors of t a n Colorado r i v e r 

systm to proviú-; a t o t a l quantity not to exceed . 

1,700 ,000 acr^i'-fe^t ( 2 ^ 0 9 6 , 9 3 1 , 0 0 0 cubic métr-&s) a year. 

Mexico shall, acqiiire no ilghu bê '-oiid that provided by 

t h i s sub-paragraph by the use of the жЛегз of the 

Colorado r i v e r йу&Ьегд̂ for any purpose whatsoever, i n 

excess of 1 , 5 0 0 , 0 0 0 acre-i'aet (1,850,234,000 cubic 

metres) annuall-y," 

Then follow indications as to the .method of delivery 

of these waters. 

As i n the previous case certain works aï'e to be 

constructed j o i n t l y ^ 
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BîaEF EXPOSITION OF THEORY REUTING TO THE DETERMINATION 

OP FRONTI^S ALCKG CCKTIGUOUS WATERWAYS № О0ШШ ШГЕШЗТ 

Ae was seen i i i Annex 1, a number of different syBteme 

have.been «nployed i n practice. The ваше systems can be 

found deeeribed i n the works of writers on international' 

law. • ' •. ? ' . 

. '^^ Th<a fy¿aitier i s formed by the miáím Цде of the , 
r i v e r . . 

X, A.G. HEFFTER -\("Le Droit .International de 1<Europe"> 
Book I , para, 67,- page 157-1883): 

"When a r i v e r separates two States, the sovereignty 

of both extaads as f a r as"the middle of the r i v e r , unless 

• there i s ap agreement to the contrary", 

2. • . E, de 'VATTEL - ("Le Droit, des Gens ou Principes de 
l a L oi Naturelle^, Book X, chapter 
Ш 1 , para. 266-1758) V 

" I f neither of the two neighbours on the r i v e r can 

prove that they or-those from whom they,obtained thei r -

r i g h t s , were the f i r s t to become' established i n the area, 

i t i s assximed that both arrived at the same time,, since 

neither has any reasons f o r claiming precedence. 

And i n t h i s case, the sovereignty of both extends as f a r 

as the middle of the r i v e r . " 

Para. 274î " I f the lake l i e s between, two States, 

i t i s considered divided between them along the middle, 

provided that there i s neither t i t l e nor constant and 

manifest use to j u s t i f y deciding otherwise". 
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II» УЦе frontier ie tome$^^7 the thalweg of the river. 

3. A» BHjmiEDALE ШТИ ^ fHíheatóH»* KLemente of 
International Xaŵ , Vol.1, Part 2, 
page 384): 

. -««Мавге 4i-nav±gable river fora» the ЬстШ^ of 

Oontexsiinoue. States, the middle of the (âlenns4> <fT 

» thalweg* is generally taken as the line of sepatreítio» 

between the two States 

4* ¿4 Ü r A U X - ( "Traité £l«mentftir<i 4й 'ífmát 
national Public", page ;^5)i 

ЩШ& a river forms the frontier, the line of 

greatest depth or 4halweg> i s generally taken as the 

botindâry line," 

5. Ed. ̂ OBLHARDT - ("Du Regime Conventionnel des 

./leuves Internationaux", page 72): 

" . . . How shall one determine the middle of a 

liquid mass vrtiose width varies with its level? This 

point was raised at the Congress of Rastadt (1798) ... 

It was in these circumstances that a new formula was 

, evolved called the 'thalweg fomula' according to 

, which the boundary lies along the middle of the 

channel or of the strong current, Ш1сЬ usually, jmarks 

the deepest place. The thalweg is the lowest part 

of the river's bed oyer which the current flows 

fastest", 

é, P* FIORE - ("Nouveau Droit IntematJienal pubUc", 
. Vol. II, para. 780): 

. "As regards the dividing line a rule ccaamonly 

accepted nowadays is that when neither of the two 

States can produce entirely positive titles to claim 

ovwership of the vdiole ilver, i t should bo agreed 

that the median part serve as boundary. It Should, 
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however, be noted that the median part of the r i v e r i s 

not always the part which i s equidistant .from both 

banks,, but the part vAiich i s situated i n this middle of 

the r i v e r ' s bed and which i s the deepest part, where 

the current i s strongest. This l i n e .is c a l l e d the 

thalweg", 

The same author adds i n his work ''Droit Inter­

national Codifié", para, 1046: .•' • 

"When two States are separated by a conaaon non-

navigable r i v e r the f r o n t i e r of the two bordering 

States should be considered as determined by the l i n e 

• of intersection which i s called,the /thalweg'^ _ . 

This l i n e should be considered as determined by the 

median part of the current and as exactly following 

the course taken by .the water which flows fastest." 

7, ' R. GENET - ("Principes du Droit'des Gens", 

page 264),: 

" Since4he Treaty üf--LimávilJ^JLa-a3uu. ... 

d i v i d i n g lines'have been taken to l i e along the 

thalweg of the waterway, i . e . a l i n e drawn through 

the points of greatest depth. This solution f o r • 

r i v e r s , which i s s i m i l a r to that proposed for high 

ground, has the advantage of. making i t equally possible 

f o r both r i p a r i a n States to-use the.navigable parts 

of the r i v e r . " . . ,, 

$. P. OEOU^FKE DE LAPRADELLE - ( i n his thesis 'Oa 

Frontière") - puts forward three definitions of the 

tern 'thalweg' : 

"According to a customary d e f i n i t i o n , the 

'thalweg' i s the variable route followed by boatoên 

on t h e i r way down the f r o n t i e r r i v e r «•« In cases of 
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doubt due to there being two routes, the c r i t e r i o n f o r 

f i x i n g the boundary l i n e can be obtained by comparing . 

the tonnages passing along each route,. 

"Acsordlng to a s c i e n t i f i c d e f i n i t i o n , the 'thalweg* 

i s deterœined by taking the l i n e of deepest soundings 

at low waterJ that seems to be the best procedure f o r • 

s e t t l i n g - o r avoiding disputes. 

"According to a technical d e f i n i t i o n , oí a 

prSgiBJatical kind, the thalweg 1,ч the aadlfi of the 

Shannel which, i s safest and most aóoeesible to the . 

• largeaii vessels." 

9, J»L. KLÜBER - ("Droit aes Gens'modernes de l'Europe", 
•' . 2nd e d i t i o n , 1874, page 188): 

"^In the matter of f r o n t i e r r i v e r s and lakes whose 

opposite bank i s similarly-occupied, a l i n e along the 

middle usually separates the t ^ e r r i t o r i e s . 

•Instead of t h i s l i n e , the thalweg has recently been 

chosen as the boundary l i n e , i . e . the (variable) route, 

or rather the middle of i t , followed by boatmen going 

dovflietream* 

10, L, Le FUR - ('Precis de Droit International P u b l i c " , 

Chapter I I , page 163 (1937)): 

"In cases viiere a r i v e r forms the f r o n t i e r , i t 

long seemed natural to take the middle of the r i v e r 

as the boundary. Since the Treaty of Lunéville i n 

1801 which f i x e d the Franco-German f r o n t i e r , the 

•dividing l i n e has been taken to be, not-the middle 

of the r i v e r , but preferably the thalweg, i . e . the 

middle of the main channel, the line of greatest depth." 
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П. F. von LISZT - ("Le Droit I n t e r n a t i ^ a l " , Ш 
e d i t i o n , 1913, page 86): 

"In the case of r i v e r s , i t i s the lowest point i n 

the r i v e r ' s bed or thalweg vMch i n the absence of 

special agreement foras the f r o n t i e r . " 

12. . A. PLOCQUE - ("Des cours d'eau navigables et 
f l o t t a b l e s " . Part m, 1879, page 417)$' 

"According to a custom vAiich the law of modern 

nations i s trading more and more to turn i n t o a general 

r u l e , Ше divi'ding l i n e i s УАХ^Ь i s c a l l e d the r i v e r ' s 

thalweg. This term means the l i n e formed by the 

lowest points of a v a l l e y or dale and.corresponding 

to the maximum depth of the r i v e r , " 

13. J . -WESTLAKE - ("Intemational Law", chapter V I I , 
page 144 - 1910): 

"When ;a r i v e r forms the boundary between two States 

i t i s usual to say that the tme l i n e of demarcation i s 

the thalweg, a German word meaning l i t e r a l l y the "downway", 

that i s . the course taken by boats going downstream, which 

again i s that of the strongest current..... I t i s said 

that the thalweg was f i r s t proposed f o r t h i s purpose at 

the Congress of Rastadt." . 

I I I . The boundary l i n e i s formed by the thalweg on 
navigable ri v e r s ^ and by the median l i n e on non-
navigable r i v e r s . 

14. S, BASTID - ("Cours de Droit Intemational 
- . Public" 1948-49, Chapter I I ) : 

" S i m i l a r l y when a r i v e r forms the f r o n t i e r , i t i s 

generally agreed that i f the waterway i s not navigable 

the dividing l i n e follows the r i v e r ' s median l i n e , i . e . 

i s situated i n the middle of the r i v e r ' s course. On 

the other hand, i n the case of navigable riv e r s the m l e 
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applied, since tj«| beginning of the 19th Centtiry i s not 

that'of the ïBedisjSâ l i n e , but the one called the thalweg 

r u l e , i . e , that the d i v i d i n g l i n e should run dovei the 

aiddle of the navigable channel," 

: 15. BLÜNTSCHLI - ("Le Droit International Codifié", 
Book IV, p. 298)î : . . 

"Where the-boundary i s fonaed by a r i v e r which has 

not'becoiad the sole property of ohe of th® r i p a r i a n 

States, i t i s agreed i n cases of do\ájt thet the divl̂ áSJfl̂  

l i n e ruad .down the ndddle of the r i v e r . the thalweg of 

navigable r i v e r s i s considered the sdddle i n cases of 

doubt. The thalweg i t s e l f i s ^oncsideT'oci as a common • 

boundary. I t i s wrong to regard i t as neutral as i s 

• sometimes dbnej i t - does not foria part of either t e r r i ­

t o r y , but belongs to both i n so f a r as that i s frassible. 

16.^ W.'.Ê. HALL - ("A Treatise on International Law", 
- 8th e d i t i o n , 1924, para.. 38): 

"Where a boundary follows a r i v e r , and i t i s not 

proved-that either-of the r i p a r i a n States*possesses a 

good t i t l e to the whole of the bed, t h e i r t e r r i t o r i e s 

are separated by a l i n e running down the middle, except • 

where the s t r e ^ i s navigable, i n which case the cmtre 

of the-deepes-b channel, or,. as i t i s . u s u a l l y palled, the • 

thalweg, i s taken as the boundaryv" • . 

1?, C. С HYDE - ("Notes on Rivers as Boundaries'', ''Thtí 
American Journal bf Intemational Law", 
v o l . 6, 1912, pages 902 and 906) í 

" I f a non-navigable r i v e r forms the boundary between 

two States, i t i s generally believed that the dividing 

l i n e follows the middle of. thü stream .„..;'• 
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" I t has long been agreed that, when a navigable 

r i v e r forms the boundary between two States, the 

divi d i n g l i n e follows the thalweg of the .stream* The 

thalweg, as the derivatibn of the term indicates, i s 

the downway, or.the course followed by vessels of large 

tonnage i n descending thé'river." 

1^ G. P, de MARTENS - ("Précis du Droit des Gens 
Modernes ..de 1'"Еиз»ор<а",. Book I I , 

• Chapter I , ïĵ ige 39 - 1864): 

îf the two banks are uccupied by tiO differecit 

nations and i t i s not proved v*:ich was the f i r s t i n 

occupation, the equality of r i g h t s between«nations 

naturally leads to the p r i n c i p l e cc-iif irmed by numerous 

t r e a t i e s that e.ach of the two nations owns the r i v e r and 

the islands i n i t , a s f a r as the middle of the r i v e r . 

In cases where the r i v e r i s navigable, the cvu"rent of * 

the r i v e r i s generally thé.factor cohsidersd ^ e n agree­

ing to take the middle as the boundary. COnaiequently 

t h i s boundary changes i f the current changes; but that , 

does not affe c t the ownership of other parts once i t i s 

established". 

19. ' Axel MOLLER - ("International Law i n Peace and War", 
Part I , Chapter I I , page 104 -

"unless otherwise agreed, ... a l i n e down the middle 

of the current, i . e . tho strongest cui-rtiát of th« channel, 

i n the case of navigable r i v e r s and a l i n e down the 

middle i n the case of unnavigable r i v e r s i s reckoned as 

the boundary." 

20. L. OPPENHEIM - ("Internat: r a l Law", V o l . I , Part I I , 

pages 484-485,/ 7th. e d i t i o n , . 1948) : 

"Boundary riv«irs are such r i v e r s as sepai'ate two 

diffe r e n t States from «ach other. I f such a r i v e r i s 
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not navigable, the imaginary boundary l i n e as a rule 

runs down the middle of the r i v e r . I f navigable, the 

boundary l i n e as a rule runs through the middle of the 

so-called thalweg, that i s , the mid-channel of the 

r i v e r . " 

2 1 . J J . SPIRÛPOULOS - ("Traité théorique et pratique de 
d r o i t i n t e r n a t i o n a l public", 
1933 - page 1 4 3 ) : 

"As regards r i v e r s , i n the absence of special 

provisions, the middle of the channel (thalweg) i s 

usually taken to be the f r o n t i e r , i . e . the imaginary 

l i n e down the middle of the part of the r i v e r vhere 

the waters are deepest, i n the case of a navigable. 

. r i v e r , and the median l i n e of the waters, i n the case 

of a non-navigable r i v e r , " 

22, K a r l STRUPP - («Eléments de Droit International 
Public universel, européen et 
américain", 1 9 3 0 , Book I , 
Chapter I I I , page 1 5 1 ) : 

"As regards r i v e r s (which s k i r t States and serve 

them as f r o n t i e r s ) , i f they are not navigable, the 

dividing l i n e i s the median l i n e of the watersj i f 

they are navigable, i t i s the iuiddle of the thalweg, 

or channel, i . e , a median l i n e d i v i d i n g i n t o two the 

part of the bed whor'e the waters are deepest." 
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HYDRO-ELECTRIC DEVELOPÍ№NT SCHEMES ON 

: WATERWAYS OF CQMION INTEREST 

Schemes outstanding' 

No attempt >dll be mî̂ de to deal with all-outstanding 

всПелйв#; we s h a l l confine ourselves to those brought to 

• our notiee by the various countries. Tiàe l i s t i s thers-

' fore inf5eí3®>lete. 

S t i l l less do we intend to suggest solutions since we 

are not'authorized to do so and are not i n possession of 

a l l the necessary data. 

We s h a l l merely deal i m p a r t i a l l y with certain sdiomes 

i n order to bring out the importance of the question and 

the v a r i e t y of the problems a r i s i n g i n t h i s f i e l d , 

1. To begin with, there i s a scheme f o r the regulation 

of Lake Constance the purpose of which i s to lower the 

l e v e l of the Lake s.t times of spate and do away i-átYí the 

somewhat serious flooding viiich оссги̂з at such timissa 

This aim i s to be attained without transferring the flood 

, danger to riparians downstream from the Lake, . The scheme 

should also enable water- to be stored i n the Lake at the 

©nd of the stumer and In autumn f o r release i n winter to 

Uie hydro-electric plants do^stream. But moh a 

p o s s i b i l i t y i s greatly r e s t r i c t e d by autunm navigation 

requirements on the Rhine below ManrJieim-. • 

Regulation would e n t a i l , the modification of the 

course of the r i v e r between the upper and lower Lakes 

^ d at the outlet of the lower lake and the construction 

of a dam near Hemishofen, 
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The establishment of a system of regulation that v d l l 

s a t i s f y a l l the interests involved i s ohe of the major 

d i f f i c u l t i e s . One vAiich seemed l i k e l y to meet vdth 

general approval was drawn up i n the course of lengthy 

negotiations with the r i p a r i a n States, but these negotia­

tions were interrupted by tbe war. 

Switaerland i s now. preparing a working, plan to 

replace the more general plan of 1926. 

• Thf lAke of Geneva has been regulatей'since 1888 

under an agreement concluded i n 1884 between the three 

r i p a r i a n Cantons of Vaud; Valais and Geneva. ' The 

bed of tjie Rhone at Geneva has been modified so as to 

increase outflow at times of spate with a consequent 

drop of approximately 0.60 m. i n the flogtd l e y e l s of 

the I^ake.. , 

Furthermore,, a dam has.been- b u i l t by Switzerland 

to regulate run-off, with the r e s u l t that the low water 

outlet flow has r i s e n from 40 s. before the. dam was 

constructed to approximately 80 m / s . afterwards. 

In I9I8 negotiations were begun betwe^i Switzerland 

and France with a view to the development of the Rhone 

f o r r i v e r navigation between the Mediterranean and 

Geneva. France linked the question of opening a 

navigable channel as f a r as the Swiss f r o n t i e r with 

that of further regulation of the Lake of Geneva to 

in^rove power production by the hydró--electric plants 

on the Rhone, At the l a s t meeting of the Franco-Swiss 

Commission i n 1939 (agreement was reached on the maximum 

storage and'low-water levels of the Lake and also on the 

run-off capacity of the outlet channel required to lower 

the flood levels of the Lake and reduce the r i s k s to 
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«îitch riparians ffiay be exposed 'by the a r t l f i e i a l r a i s i n g 

of the storage? l e v e l . The works to be carried out w i l l 

be extensive and costly; plans are now ready. 

Switzerlapd and France are to. conclude, an agreement 

concerning navigation on the Rhone and the*'regulation of 

the Lake of Genevia, 

$D 19ЗЙ a Oônvontion was eoncludsd between Switzer-

%ÁM and I t a l y concerning th« regulation of Lake .Maggiore 

which had remained i n i t s natural s t a t e . This Conventpn 

lays down the maximuis storage and low-water l e v e l s of the 

Lake, which are, to be obtained a r t i f i c i a l l y , Ша also the 

work to b@- carried out by I t a l y , namely a |юЬ11е weir on 

the Ti c i n o , an outlet channel f o r flood Waters, a modifica­

tion of the bed of the Ticino and a navigation lock. The 

mobile weir i s Cümpletod afíd has been'in operation Since 

1943j other works are s t i l l unfinished or have not yet 

been carried out. The.regulation already effected 

enables the low-water flow of the Ticino to be increased'^ 

an advantage f o r the hydro-electric plants downstream and 

for i r r i g a t i o n purpcîsos. On .the other hand^ ' the high-

water l e v e l of tKe lake has not been lowered as the outlet 

channel and. the modification-of-the .>ed.have not been 

oompletad*. - , ^ 

After a certai n t r i a l period a damming system w i l l 

be l a i d down by agreement between the two countries, 

. I t a l y and Switzerland.would l i k e to regulate the 

lev e l s of Lake Lùggaao so as to do away with flooding due 

• to sp'ates, while bearing i h mind other requirements and 

desires of the-riparians' with regard to agriculture, 

public health, f i s h i n g , lake shipping, and more especially 

the i n t e r e s t s of the Tresa riparians and the hydro­

e l e c t r i c plant at Creva. 
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To achieve the desired regulation, the Lavena narrows 

and thé Tresa at the outlet fisjffi the Lake w i l l have to be 

modified and a mobile weir b u i l t on this-river at ponte-

Treea, A «ystem of regulation w i l l also ^Ve to be. 

devisad» Regulation also ргезцрроввй aDd$.ficatiône to 

the lake enèankment at.Melide. and the reconstruction of 

the Ponte-Tresa bridge. 

A l l the necessary data concerning hydrography, topo­

graphy/ geology, s o i l mechanics, f i s h i n g , : t j p e f f i c , a g r i ­

culture e t c , have been c o l l e c t e d , Switzerland i e now 

preparing general working plans, which are p a r t i a l l y com­

pleted, and draft regulations.- Negotiations with I t a l y 

on t h i s subject took place before the war and continued 

up to A p r i l 1943, at which time the Italian delegation 

agreed.to the plans already prepared by Switzerland, 

Three hydro-electric plants have been ; i n s t a l l e d on 

t h i s section of the Bernese Doubs, namely;- "Le Refrain", 

"La Goule" and "Le Theusseret", These .are old plants 

of comparatively l i t t l e importance, 

Svdtzerland and France have long beeh at variance 

over t h e i r respective rights ty hydro power from t h i s 

section owing to the fact that a former treaty put the 

whole river-bed under the dominion of France while 

reserving to Switzerland rights to u t i l i z e hydro power. 

A Franco-Swiss Commission on the Doubs i s now 

dealing with those questions. Before the l a s t war the 

Swiss delegation- transmitted to the French delegation 

proposals on the harnessing of the Franco-Beraese 

section ahd the sharing of thé power between the,two 

countries. These proposals are now being examined by 

the French delegation i n preparation f o r a forthcoming 

meeting of the Commission, 
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6, The Swiss and I t a l i a n Governments agreed to set up 

an Italo-Swiss Conimission on the development of the 

hydro power of the Reno d i L e i and the 5рЪ1 ( I t a l o -

Grisons boundary); the Commission met f o r the f i r s t 

time at Berne on 12 and 13 March 1948. 

The negotiations which have dealt with two draft 

Italo-Swiss agreements submitted by the Swiss delegation, 

have made satisfactory progress. With regard to the 

Reno d i L e i , a convention has already been signed and i s 

now awaiting r a t i f i c a t i o n by the two GoveïTunents, and 

the procedure for the grant of a concession has already 

been started. Negotiations concerning the Sp'ôl are con­

tinuing, with a view to choosing, among the various 

technical solutions proposed, that calculated to y i e l d 

the maximum t o t a l production and coincide most closely 

with the interests of the two countries. I t may be 

mentioned that for the Reno d i L e i v a l l e y and the Sp'ól 

v a l l e y a l i k e , the construction of a storage basin on 

I t a l i a n t e r r i t o r y i s planned. The aim of these agree­

ments i s to harmonize any concessions granted by either 

country on i t s own t e r r i t o r y with a view to the j o i n t 

development of two large storage plants. The projected 

plants would provide a capacity of 1,500 m i l l i o n ШЬ 

per annum. 

7» Agreements are i n preparation, between the I t a l i a n 

company, "SIP" (Societa i d r o e l e t t r i c a Piemonte) and the 

French National E l e c t r i c i t y Board (Electricité de 

France) with regard to the u t i l i z a t i o n of the. Mont Cenis 

reservoir which i s situated on I t a l i a n t e r r i t o r y now 

annexed to France, 
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Aloiig the vèiole length of t h e i r сопвюп f r o n t i e r s , 

fromXake Constance tí? #%i®Éastein (Etenuhe), Bava,ria ana 

Austria have a large number i>f contiguous, and successive 

waterways. To these two groups of natural waterways 

has recently been added'i.e, since the construction of 

storage reservoirs began to be èjctended i n the Alpdne 

«"t^i a tHrd- group composed of "аг^Ш^ЙМ láasi»» «oras 

of which have necessitated the b u i l d i n g of dams on 

tOtnÉp tôrritory, As we " have s e « % ^ ^Bpsmtü ' 

agre^ofiote had already been concluded.between-these tWD 

countries f o r the harnessing of certain r i v e r s . 

There are s t i l l many ischemes outstanding. ' 

"Ше Weissaoh, which belongs to the îUiine basin, 

ri»ee i n Austrian t e r r i t i s r y , flows through Bavarian 

t e r r i t o r y , then f etums to Austria and joi n s the 

Bregenz Ach, There i s an Austrian project f o r the 

Weissach the catchment area f o r váiich would amount to 

approximately 28 square kilometres and would divert a 

flow of approximately 1.5. ffl^/s. from. Bavarian t e r r i t o r y * 

Conversely, a Bavarian project provides f o r the diver-

jsión into the X l l e r of the Bavarian Section of the 

Weissach wLth a cutctoient area of approximately .12 

square kilometres and a rate of flow of 1. 2 mVe, 

Neither of these projects i s ready to be put into 

operation, nor has either been the subject qf. negótia-

tiens between- Bavaria and Austrian • Since both States 

are at once upstream and dovinetreám owners negotiations 

may be expected to lead to a r e c o n c i l i a t i o n of the con­

f l i c t i n g views now prev a i l i n g oh transverse waterways. 
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9, With regard t a the Breitach, which flows i n t o the I x l e r 

(Danube.basin), thare i s an Austrian project f o r the 

diversion of a volume of- water of 5.8 from a catchment 

area of approximately 88 square kilometres into the Bregenz 

Ach (illiine b asin). The two States have not yet begun 

negotis-tions" on t h i s project or on ariother Austrian project 

providing f o r the diversion of the upper Lech with a catch­

ment area of 35 square kilometres into the Bregenz Ach, 

In bath, Ê i ^ s Bavaria v a i l take the T i m . % a t these d i v e r t 

sigtia cannot be carried out by Austria idthout i t s consent. 

Юг' . With regard to the V i l s which r i s e s i n Austrian 

t e r r i t o r y , crosses into B-ivarian t e r r i t o i y , then returns 

to /-UStria and flows into, the Lech, a Bavarian project 

provides f o r the catciaient on the Bavarian section of the 

r i v e r and i t s diversion to the Weissensee,,. which i s i n 

Bavarian t e r r i t o r y , of a voluiae of water of 4.86 

which w i l l probably be raised to 7.16 m / s . with the 

building of the Ьж> reservoirs. 

In t h i s case Austria i s the downstream owner-̂ ^ 

11, An Austrian plan provides for the diversion into tne 
q 

Inn, at the rate of le28 m /s. , of the waters of the 

Lentasch which r i s e s i n Austria and flows into the Isar 

in Bavarian t e r r i t o r y . No discussions have so f a r taken 

place on t h i s project between the two States, 

12. The study of several ïiydro-electric schemes concern­

ing waterways on the Austro-Bavarian f r o n t i e r which has 

been carried out shows that better technical results and 

a higher power output could be achieved by building dams, 

partly on foreign t e r r i t o r y . For instance, the Bavarian 

V i l s project provides f o r two weirs on Austrian t e r r i t o r y ; 

aeain, the Weissach reservoir planner? by Austria wou.ld be 
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e n t i r e l y on Bavarian t e r r i t c a y vaille the upper Breitach 

reservoir planned by Bavaria would also have to be 

e n t i r e l y rebiâlt on Austrian t e r r i t o r y . The cpnstrufi-

tion of the dam for the Sylvenstein r e s e r v o i r , which i s 

now-the subject of much discussion and controversy i n 

Bavaria, wauld e n t a i l the granting of land conoessione 

in Austrian.territory,. The same applies to a Bavarian 

project concerning the Tyrolese Ach as regards the 

et*ge i*epresented, by the dam on the lower Ledh, Ih 

the case of the Achenwald r e s e r v o i r , vrfilch i s situated 

i n the Achensee area and i s planned by Au s t r i a , barrage 

works would be biúlt partly on Bayarlan t e r r i t o r y . 

None of the projects l i s t e d above has yet been carried 

out, so 'Ùiat there as yet no concrete examples of 

the attitude of either State towards t h i s question of 

liiorks. "Which have to be carried out partly on the t e r r i ­

tory of another State. 

An Austrian scheme which goes back to I93O projxases 

that a high-capacity reservqir representing.an effective 

volume of 730 cubic Içilometres should bê  b u i l t on Swiss 

territo'Ty i n the-Inn gorges near Martinsbruck. The 

dam and power-plant connected with t h i s reservoir would 

be b u i l t on Austrian t e r r i t o r y . With a head of 364 

metres t h i s plant vould have an Annual output of . 

1,600,000 kW (half of i t winter power), which would 

rai s e the winter f l o w o f the Inn by 46.1 m^/s. 

All hydro-eleçtric developnent schemes i n t h i s 

area e n t a i l i n g diversions of r i v e r s of the building of 

reservoirs'are of coi\slderable interest to at l e a s t 
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three or even four States, i f we include I t a l i a n projects, 

a unique s i t u a t i o n , seeing that problems of inte r n a t i o n a l 

r i v e r law nomalljF involve only two States. 

We s h a l l conclude t h i s survey vtóLch, though b r i e f , i s 

nevertíieless i n d i c a t i v e of the importance of the p r o b l ^ i 

under review, by mentioning the ja-oblem a r i s i n g i n 

eonnexion with the harnessing of Ше Drava. 

The upper Drava i s situated i n Austrian t e r r i t o r y 

vAiile the lower Drava flows t h r o u ^ Yugoslav t e r r i t o r y . 

When plans were drawn up for the hydro-electric develop­

ment of t h i s r i v e r , provision was made f o r the building 

of nine power sta t i o n s . Of these f i v e have so f a r been 

erected. The Scáinabeck power s t a t i o n , which has a large 

re s e r v o i r , and the LavMminch power station are i n A u s t r i a . 

The Dravograd, Fala and Maribor power stations are i n 

Yugoslavia. The qperation of the three last-iiaaed 

s t a t i o n s , which are situated dovmstream,, therefore l a r g e l y 

depends on supplies' made available by the upper power -

stations. As accimiulation usually takes place at night, 

the f i r s t feed-water reaches the Yugoslav power stations 

outside peak hours. 

An agreement must therefore be reached, regulating 

the operation of t h i s chain of power stations i n the 

best econceaic i n t e r e s t of thm a l l . 
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Furthei-more, i t i s stated that Austria i s 

contemplating the catchment of the-Hohe Tauem and 

P a s t i r i t j a g l a c i e r s i n the Salzburg area i n order to 

feed a diiain of Austrian ̂ ower. stations. Since the Drava 

now receives the waters from these g l a c i e r s and also tîw 

waters' of ' the r i v e r Bela, i t s flow i n Yugoslav t e r r i t o r y 

would be diminished accordingly^ 
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Ma.4yid Deglaratlon 

даШАТШАЕ REGUUTIOKS RlSARDIffi THE USE OF XNTBR-

ЫтОШ WATERCOURSES FOR PURPOSES OTHER THAN NAVIGÁ-

TIOH, АШРТЗШ bY -ШЕ INSTXTUIE-ÛF ТКТКЩАТТОМАТ. LAW 

AT MADRID, APRIL 20th, 1 9 U . 

t . Щт « etreaffi forms the f r o n t i e r of %'m ВЫЬт, 

neither, of these States mâ y, j d thgnff ».hw с.ппклМ. of the 

other, and witha№t-.apecáAl and v a l i d leg^j,!. tJiJle.. matee—i 

or allow i n d i v i d u a l s , corporations, e t c . to aake a l t e r a -

tiens therein detriteental ta the bank of the other State, 

On the other hstid, neither State юеу, on i t s own t e r r i ­

tory, u t i l i z e or allow the u t i H a a t i o n of the water i n 

such a way as seriously to Interfere vdth i t s u t i l i z a t i o n 

by the other State or by in d i v i d u a l s , corporations, etc. 

thereof. . 

Th& foregoing provi^ans are likewise applicable to 

a lake l y i n g between the t e r r i t o r i e s of more than two 

States. 

I I . When a stream traverses successively the t e r r i t o r i e s 

of t m or laore States: 

1, Ifce point where t h i s stream crosses the f r o n t i e r s of 

two States, whether n a t u r a l l y , or since time 1ютедюг1а1, 

may not be changed by establishments of one of the States 

vdthout the consult of the otherj 

2. A l l alterations i n j u r i ^ j i s to the water, the emptying 

therein of injurious matter (from f a c t o r i e s , etc.) i s 

forbidden; 
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3. No establishment (especially f a c t o r i e s u t i l i z i n g 

hydraulic power) may take so much water that the constitu­

t i o n , otherwise c a l l e d the u t i l i s a b l e or essential charac­

t e r of the stream, s h a l l , when i t reaches the t e r r i t o r y 

downstream, be seriously modifiedj 

4. The ri g h t of navigation by virtue of a t i t l e recog­

nized i n inte r n a t i o n a l law may not be v i o l a t e i n any way 

whatever; 

5. A State situated downstream may not erect or allow 

to be erected within i t s t e r r i t o r y constructions or 

establishments which would subject the other State to the 

danger of inundation; 

6. The foregoing rules are applicable likewise to cases 

i^iere streams flow from a lake situated i n one State, 

through the t e r r i t o r y of another State, or the t e r r i t o r i e s 

of other States; 

7. I t i s reconmiended that the interested States appoint 

permanent j o i n t commissions, vrtiich s h a l l ren'der decisions, 

or at least s h a l l give t h e i r opinion, vriien, from the 

building of new establishments or the making of alterations 

i n existing, establishments, seiàous consequences might 

re s u l t i n that part of the stream situated i n the t e r r i t o r y 

of the other State. 
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îV̂ M/«ÍEIjT CQí#iITTEE Oh CODIFICATION OF PUBLIC 

INTERIM ATIONAL UW 

Program of the Seventh International Conference 

of 

Affiarican States 

'7. "Report of the Pernianent Gomsiittee m Public 
International Law of Rio de Janeiro on the 

• general pr i n c i p l e s v*iich may f a c i l i t a t e reg­
i o n a l agreements between adjacent states-on • 
the i n d u s t r i a l and a g r i c u l t u r a l use of the 
waters of international r i v e r s . " 

3- . The Institute, of International Le.w. i n 1911, l a i d 

down' certain principles which constitute a w e l l defined 

outline of . j u r i d i c a l regulation .of the subject. 

(Here follows the text of the Madrid Declaration: 

See Annex 4).. 

'These principles are dictated by reason, having i n 

view not only the complvixity of the r e l a t i o n s between 

• States through wViOse t e r r i t o r i e s streams run, but also 

interests of a rnor^ gœeràl character, such as those 

relsttir^g to navigation and public i i e a l t h , which might 

be injured by the contamnation of the waters or the 

poisoning of f i s h . 

4. From the body of these rules v^iich were proposed by 

the I n s t i t u t e of Int.ernatlonal Lay, and which have earned 

the support of the most distinguished i n t e r n a t i o n a l i s t s , 

a general dominant principle arises: the i i j d u s t y i ^ l 

utilizati¿-n of jjtaTO^tV>i-,al streams, whether these cross 
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or form f r o n t i e r s , presupsores the conaent of the States 

• d,iyeot3y interested with reg,ard to thg.rjght of navigation 

and the ^^feguarding of public health. 

I f , f o r example, an attempt is to be iriade to u t i l i z e 

f o r i n d u s t r i a l or a g r i c u l t u r a l purposes a certain water­

f a l l of an international boimdary streaci, the p r i o r agree­

ment of the two States bordering on the stream w i l l be 

indispensable; and the works for such u t i l i s a t i o n s h a l l 

not obstruct navigation on that pj; t i o u oí' the stream 

vriiich i e open to use by other States, nor s h a l l they pro­

duce contamination of the waters used by riparian communi--

t i e s ; and the amount oi water diverted shall not, be such 

as to a l t e r the character of the stream, , 

5, International boundary ri v e r s are subject to the 

j u r i s d i c t i o n of each of the bordei\ing' States to the center 

l i n e or middle of- the navigable charnel (filum aquae, 

thalweg). Occasionally, waterfalls change in some respects 

the character of the wsterSo l a this case, in that part of 

the stream the dividing line ought to be, laore naturally, • 

eqvddistant from the banks, \uilesc the matter be settled 

otherwise by treaties. I t happens, r.evertheless, that 

frequently, from a tec h n i c a l or econondc point of view, the 

u t i l i z a t i o n of a w a t e r f a l l necessitates j o i n t i n s t a l l a t i o n s 

vrtiich require the occupation of both banks, and thus result 

i n the formation of an econOüdc unib^ 

Whenever the u t i l i z a t i o n of waterfalls i n streams 

forming in t e r n a t i o n a l boundaries i s undertaken, the 

princ i p l e of pr i o r agreement i s jjnposed by the nature of 

things. 

file:///uilesc
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On the other hand, i t might happen that the two 

bordering States cannot reach an agreement to harmonize 

t h e i r interests or points of view. h'hat w i l l be the 

consequence? The good f a i t h and the l o f t i n e s s of 

ideals of the adjacent States, n a t u r a l l y , w i l l lead 

them to overcome t h i s obstaclej but the existence of 

obstacle being possible, i t i s desirable to exairdne 

the consequwices a r i s i n g from i t . I f such a s i t u a t i o n 

should a r i s e , international law does not offer a solu­

t i o n , bacauae i t i s impossible to force sovereign 

States to adopt a procedure which tht^' my consider 

injurious or undesirable. On the other hand,-as the 

roost emj.nent i n t e r n a t i o n a l i s t * hold, the i n d u s t r i a l 

and a g r i c u l t u r a l u t i l i z a t i o n of international streams 

depends on an agreement between the States d i r e c t l y 

interested, and the idea of an agreement excludes by 

i t s v ^ y nature th?t of coercion. 

I t >юиЫ be improper to consider applying expropria­

t i o n i n a case of thi-s character. . Expropriation pre­

supposes s general interest superior to a i)ârticular 

interest which domnates the l a t t e r , and an authority 

vested with s u f f i c i e n t power to decree such expropria­

t i o n . In the case under consideration, however, the 

interest i s p a r t i c u l a r , that i s , i t pertains to an 

adjacent State, even though there may be a remoto 

p o s s i b i l i t y that the- expropriation i n question w i l l 

promote general huüian progress; and there i s no 

superior authority, under international law, with 

powers to recognize the general utiH-ity and to decree 

the expropriation, A m u l t i l a t e r a l treaty could not 

constitute such лп authority because t r e a t i e s only 

obligate those parties that sign thorn or adhere to them. 
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and the r i p a r i a n State which found the agreement over 

the u t i l i z a t i o n of the waters unsatisfactory,.naturally 

would not sign a compulsory treaty nor adhere to i t . 

The previous creation of a coimission charged with 

s e t t l i n g differences of t h i s character would have the 

same r e s u l t . The competency of such a commission to. 

interpret-an agreement made between r i p a r i a n States, or 

even to suggest a'solution for a case not'foreseen i n 

the agreement, may be admitted; but to impose'a certain 

course of action oh a State which rejects the agreement 

would be to disturb international l i f e instead of work­

ing i n the interests of i t s harmony and welfare. 

Sovereignty does not'constitute an absolute power, but 

we cannot eliminate i t without disorganizing the l i f e 

of nations. In c i v i l society the r i g h t of the i n d i ­

vidual has the value which society grants to i t , because 

society i s that which i s j u r i d i c a l l y organized and the 

indi v i d u a l cannot be conceived outside of i t . I n the 

society of.States, j u r i d i c a l organization r e s u l t s from 

the grouping together of peoples, which i s taking place 

slowly and which as yet i s f a r removed' from what i t 

ought to be. I f the doctrine of the so c i a l contract 

corresponds to r e a l i t y i n j u r i d i c a l organization, that 

r e a l i t y w i l l be based upon international law, as a 

res u l t of concessions made by States i n order to render 

possible t h e i r existence i n сониюп) whicii i s ' imperiously 

imposed by the necessities of every order. Upon enter­

ing the i n t e r n a t i o n a l community, States carry with them 

the q u a l i t y of sovereigns; and f o r t h i s reason.there 

has developed the theory of s e l f r l i m i t a t i o n to explain 

t h e i r submission to regulations spontaneously accepted by 

a l l . But even disregarding t h i s doctrine, i t i s true 

that within i t s borders the State has the r i g h t to exercise 
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l i a jiirâsdiction over the persons and t h i n ^ found 

tiifeyein, and therefore caimot be obliged to accept the 

impoeitión of any authority which i t has Щ)Ь v o l u n t a r i l y 

ï^cogntaed. . . 

Kor could tUa questii^n ^̂•;ïv o^ider coneideration be 

s ^ ^ t t e d to' the j u r i s d i c t i o n of the Periaas^fít Court of 

• ItatefSmational J u s t i c e , because, there being no t r e a t y 

or c i ^ v s n t i o n which estâblish»a the competenee of thr.t 

court, I t s authority cannot be obligatory. 

fhe Qtemeral Treaty of Iiiter-A»3rie*n a r b i t r a t i o n , 

• signed at Washington en Janmry 5th, 1929, and pronailga-

ii$à recently by B r a z i l (Decree Mo. 21158 of March 15th, 

1932), subiidts to a r b i t r a t i o n any questicei of i n t e r ­

national law, but i t i s necessary that such question, b̂ ; 

• i t s . l u r i d i c a l nature., be susceptible of decision by the 

application ff.f, tho princirjles , of law; and, as has already 

been demonstrated, outside of the agreements between tho 

interested States, there яге no pr i n c i p l e s of law 

applicable to the question. 

7. Without the agreeiaent of the interested, p a r t i e s , i t 

i s ' not possible to b u i l d works f o r the i n d u s t r i a l u t i l i z a ­

t i o n of any valumo of .watc?r of Intornational streams. 

This thought, ffioreover, i s fotmd expressed i n the program, 

whioh refers to the principles that may f a c i l i t a t e a 

.regional agre^iment between the r i p a r i a n States, Thr. way 

to f a c i l i t a t e a regional agreement l i e s i n the conviction 

of the interested parties of t h e i r advantage i n entering 

into i t . I f t h i s advantage »hou2.d be mutually evident, 

the parties would have no d i f f i c u l t y i n coming to an 

apreement. 
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I f , on the other hand, one of the r i p a r i a n States should 

not be convinced of the advantages of the proposed 

agreement, either because, i n i t s opinion, i t i s not 

founded upon equitable grounds, or because i t presents 

gravé d i f f i c u l t i e s , or f o r other reasons based upon some 

iaimediate or permanent legitimate i n t e r e s t , the case could 

be referred to the study of a conimission of experts 

appointed by the Pan American Union* .Such a commission, 

composed of three members, none of whom i s to be a c i t i z e n 

of the States involved i n the question, or of States having 

sáJuilar i n t e r e s t s , after examining the reasons of both 

p a i t i e s and inspecting the s i t e s on both banks, should 

render i t s opinion, not, of course, of an obligatory 

character, but vdiich may serve to overcome the d i f f i c u l t i e s . 

Each of the parties should have the right to appoint one 

or more delegates to p a r t i c i p a t e , without vote, i n a l l the 

work.of the'said Gonanission. 

In Meyican international r e l a t i o n s , the dir e c t i n g 

thought, the beacon which serves as a guide,.is 

cooperation based upon equality and directed toward the 

сошюп good, respecting the rights and the legitimate 

interests of a l l the States of the continent. Therefore, 

i n the p a r t i c u l a r case under consideration, i f interests 

c l a s h , a compulsory s o l u t i o n , which i s admissable only i n 

the case of a well-defined r i g h t , i s not to be sought; 

an endeavour should be made, by i m p a r t i a l study, to 

enlighten the minds of the interested'parties i n order 

that they may f r e e l y determine as they see f i t the best 

means of harmonizing t h e i r legitimate i n t e r e s t s . 

In conclusion: For the u t i l i z a t i o n of waters of 

in t e m a t i o n a l r i v e r s f o r i n d u s t r i a l or a g r i c u l t u r a l 

purposes, agreement between the r i p a r i a n States i s 
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indispensable, since such u t i l i z a t i o n on one side may i n 

various ways affect the other bank i f the r i v e r be the 

boundary, or affect the t e r r i t o r y of the neighbouring 

State i f the r i v e r runs through i t a This fundamental 

prin c i p l e i s foreseen i n the program. 

I f an understanding cannot be reached betv/een the 

r i p a r i a n States, i n each s p e c i f i c case, either of them 

(or both) should have recourse to the Pan American Union 

i n охйш that, i n f u l i ' i l l i n g i t s i'unctioü oí co-üpera&ing 

i n the development of the economic, s o c i a l and c u l t u r a l 

relations of \the American Republics, i t may designate the 

investigating commission mentioned above. The result of 

the l a t t e r ' s technical rtudy, i n which w i l l be considered 

the various aspects of the case, from the general and 

pa r t i c u l a r points of view, w i l l f a - j i l i t a t e the solution 

and furnish the elements of an agreements I f such an 

agreement i s brought about, the bases accepted i n cases 

of similar agreements w i l l be v a l i d , assuming that the 

situations are i d e n t i c a l , i n the judgment of the 

interested r i p a r i a n States^ 

Rio de Janeiro, July 2 3 r d , 1 9 3 2 , 
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CONVENTION OF (МША 

RELATING TO THS ШVELOF^íENT OF HÏDRAULIC 

POWER AFFECTING MORE THAN ONE STATE A N B PROTOCOL OF 

SIGNATURE 

9 December 1923> 

A r t i c l e 1, 

The present Convention i n no way affects the right belonging to each 

State, within the l i m i t s of international lawj to carry out on i t s own 

t e r r i t o r y any operations f o r the development of hydraulic power which i t 

may consider desirable. 

A r t i c l e 2. 

Should reasonable development of hydraulic power involve international 

i n v e s t i g a t i o n , the Contracting States concerned s h a l l agree to such i n v e s t i ­

gation, whioh.shall be carried out conjointly at the request of any one of 

them with a view to a r r i v i n g at the solution most favourable to t h e i r interests 

as a wijole, and to drawing up, i f possible, a scheme of development, with due 

regard for any works already e x i s t i n g , under construction, or projected. 

Any Contracting State desirous of modifying a programme of development so 

drawn up s h a l l , i f necessary> apply f o r a fresh i n v e s t i g a t i o n , under the 

conditions l a i d down i n the preceding paragraph. 

No State s h a l l be obliged to carry out a programme of development unless 

i t has f o m a l l y accepted the obligation to do so, 

i c i c l e 3, 

I f a Contracting State desires to carry out operations f o r the development 

of hydraulic power, pa r t l y oh i t s own t e r r i t o r y and p a r t l y on the t e r r i t o r y of 

another Contracting State or involving alterations on the t e r r i t o r y of another 

Contracting State, the States concerned s h a l l enter into negotiations with a 
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view to the conclusion of agreements which w i l l allow such operations to be 

executed, . 

A r t i c l e 4o 

I f a Contracting State defires to carry out. operations f o r tho 

development of hydraulic power which might cause serioua p^ejudioe to osïg 

•Oth4>r Contracting .State, the States concerned sheS3. тШ' $M& hîîgoti&tioft» 

with a view to th# conclusion of agreenients which w i l l allow such operations 

to be executed. 

A r t i c l e 5, 

The technical methods adopted i n the agreements referred to i n the 

foregoing a r t i c l e s s h a l l , w i t h i n the l i m i t s of the national l e g i s l a t i o n of 

the;various countries,'be based exclusively upon considerations which ïttigiït 

legitimately be taken into account in-analogous cases of development of •' 

hydraulic power affecting only one State, without reference to any p o l i t i c a l 

f r o n t i e r . 

A r t i c l e 6, 

The agreements, contemplated i n the foregoing a r t i c l e s лщу provide, 

amongst other, things, f o r : 

(a) General cpnditionf/, for the establishment/upkeep and operation of 

the works) 

(b) Equitable contributions by the States concerned towards the 

expenses, risks,, damage and charges of every kind incurred, as a 

• . . •• r e s u l t of the constructioii ¿Uid operation of tUa workSj as w e l l ae 

л f o r meeting the cost of upkeépj 

(c) Tho settlement of questions of f l n a i i c i a l co-operation; 

. (d) The methods f o r exercising technical control and securing public 

.safetyj . 

(e) The protection of s i t e s ; 
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(f) The regulation of the flow of water; 

(g) The protection of the interests of t h i r d partios; 

(h) The method of s e t t l i n g disputes regarding the interpretation or 

application of the agreements. 

Article 7« 

The establishment and -operation of works f o r the- e x p l o i t a t i o n of ^ 

hydraulic power s h a l l be, subject, л.п the- t e r r i t o r j ' i>f u-ach St.?.t«, to the 3.aws 

and regulations applicable to the establishment and operation of s i m i l a r 

works i n that State, 

A r t i c l e S, 

So f a r as regards international waterways which, under the terms of the 

general Convention on the 'Regime of Navigable Waterways of International 

Concern, are contemplated as subject to the provisions of that Convention, a l l 

rights and obligations which may be derived from agreements concluded i n con­

formity with the present Convention sh?ill be construed subject to a l l rights 

and obligations re s u l t i n g from the general Convention and the special . 

instruments wiiich have been or may be concluded, govei'-ning such navigable '-

waterways. 

Article 9. 

This Convention does not prescribe the rights and duties of belligerents 

and neutrals i n time of war. The Convention s h a l l , however, continue i n force 

i n tinie of war so f a r as such rights and duties pemiit. 

A r t i c l e 10. 

This Convention does not e n t a i l i n any way the withdrawal of f a c i l i t i e s 

wiiich are greater than those provided for i n the Statute and which have been • 

granted to i n t e m a t i o n a l t r a f f i c by r a i l under conditions consistent \4±th i t s 
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p r i n c i p l e s . This Convention also entails no prohibition of such grant of 

greater f a c i l i t i e s i n the future» 

virtióle 11, 

№e present CoïWmtJôn does not i n any way affect the rights and 

t^jligations of the Oontracting States arising out of former conventions or 

treaties on the subject-ajatter of the present Convention, or out of the 

provieions on the same eubject-aatter i n general t r e a t i e s , including the 

Treaties of Versailles, Trianon and other treaties vrtiich ended the war of 1ÇÎL4-3B, 

Article 12. 

I f a dispute arise between Contracting States as to the application or 

interpretation of the present Statute, and i f such dispute cannot be settled 

e ither d i r e c t l y between the Parties or by some other amicable method of 

procedure, the Parties to the dispute may submit i t for an advisory opinion to 

the body established by the League of Nations as the advisory and technical 

.organisation of the Members of the League i n matters of eonaaunioation and 

t r a n s i t , unless they have decided or shall decide by mutual agreement to have 

recourse to some other advisory, arbitral or j u d i c i a l procedtire. 

The provisions of the preceding paragraph sh a l l not be applicable to any 

State váiich represents that the develofsnent of hydraulic power would be 

seriously detrimental t o i t s national economy or security. < 

Artiole 13. 

I t i s understood that t h i s Convention must not be interpreted as 

regulating i n any way rights and obligations inter se of t e r r i t o r i e s formixîg 

part of or placed under the protection of the same sovereign State, irtiether or 

not these t e r r i t o r i e s are individually Contracting States. 

Article. 14. 

Nothing i n the preceding a r t i c l e s i s to be constinied as affecting in any 
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-way. the rights or duties of a Contracting State as Member of •''be League of 

Mations, 

A r t i c l e 15. 

The present Convention, of which the French and English texts are both 

authentic, s h a l l bear t h i s day's date, and s h a l l be open f o r signature u n t i l 

October 31st , 1924, by any State represented at the Conference of Geneva, by 

any Member of the League of Nations and by any States to v*iich the Council 

of the League of Nations s h a l l have communicated a copy"of the Convention.for. 

t h i s purpose, • . 

A r t i c l e 16, 

Thé present' Convention i s subject to r a t i f i c a t i o n . The instruments of 

r a t i f i c a t i o n s h a l l Ъе deposited with the Secretary-Genejral of the League 

of Nations, who s h a l l n o t i f y t h e i r receipt to eveiy State signatory of or 

acceding to the,Convention, . . ' . 

. ' • A r t i c l e 17, 

•On and a f t e r NoVf^ber-1st, 1924, the present Convention may be acceded to 

by any State represented at the Conference of Geneva, by any Member of the 

League of Nations, or by any State to vAiich the Council of the League of 

Nations s h a l l , tíave commuhicated a copy of the Convention f o r t h i s purpose. 

Accession sèiall be effected by an instrument communicated to the Secretary-

General of the League of Nations to be deposited i n tht- archives of the 

Secretariat, The Secretary-General s h a l l at once n o t i f y such deposit to 

every State signatory of or acceding to the Convention, 

• A r t i c l e 18, 

The present Convention w i l l not come into force u n t i l i t has been r a t i f i e d 

i n the name of three States. The date of i t s coming into force s h a l l be the 
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ninetieth day af t e r the receipt by the Secretary-General of.the League of 

Nations of the t h i r d r a t i f i c a t i o n . Thereafter, the present Convention w i l l 

take effect i n the case of each Party ninety days a f t e r the receipt of i t s 

ratifi<»tlon or of the n o t i f i c a t i o n of i t s accession, 

. In compliance with the provisions qf A r t i c l e 18 of the Covenant of the 

League of "Nations, the Secretary-General w i l l r e g i s t e r the present Convention 

upon the :dayof i t s coming into f o r c e . 

A r t i c l e 19. 

A special record s h a l l be kept by the Secretary-General of the League of 

Nations showing, with due_regard t o the provisions of A r t i c l e 21, which of 

the Parties have signed, r a t i f i e d , acceded to or denounced the present 

Convention, Ihis record s h a l l be open to the Members of the League at a l l 

times] i t s h a l l be"published as often as possible, i n accordance with the 

directions of the Council. ' , . 

• A r t i c l e 20. 

Subject to the provisions of A r t i c l e 11 above, the present Convention may 

be denounced by any Party thereto a f t e r the ex p i r a t i o n of f i v e years from 

the date when i t came into force i n respect of that Party, Denunciation 

s h a l l be effected by n o t i f i c a t i o n i n w r i t i n g addressed to the Secretary-

General of the League of Nations, Copies of such n o t i f i c a t i o n s h a l l be 

transmitted forthwith by him to a l l the other P a r t i e s , .informing them of the 

date on which i t was received. 

A denunciation s h a l l take effect one year after the date on which the 

n o t i f i c a t i o n thereof was received by the Secretary-General and s h a l l operate 

only i n respect of the n o t i f y i n g State, 

A r t i c l e 21. 

Any State signing or adhering to the present Convention may declare, at 

the moment either of i t s signature, r a t i f i c a t i o n or accession, that i t s 
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accvipfcraiQC; oí the present Convention does not include any or a l l of i t s 

colonies, overseas possessions, protectorates, or overseas t e r r i t o r i e s , under 

i t s sovereignty or authority, and may subsequently accede, i n conformity with 

the provisions of A r t i c l e 17, on behalf of any such colony, overseas 

possession, protectorate or t e r r i t o r y excluded by such declaration. 

Denuaciation may also be made separately i n respect of any such colony, 

overseas possession, protectorat^ or t e r r i t o r y , and the provisions of A i t i c l e 

20 ЙтЗй &рф^ t a «щу» ЩбЬ denunciation. ' , -

A r t i c l e 22, , 

А request for the r e v i s i o n of the present Convention laay be made at any 

time by one-third of the Contracting States, 

In f a i t h "-diereof the above-named plenipotentiaries have signed the 

present Conventionn 

DONE .at Geneva the ninth day of December, one thousand nine hundred and 

twenty-three, i n a single copy, which s h a l l remain deposited i n the' archives 

of the Secretariat of the League of Nations о 
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\ штооъ m Èimkwm то THÈ C O M Î T I O I Î OP ШЕП 

m U i m Q j m THE .DEVÎ^LOPMENT-OF HÏDRAUblC ?0Ш ШЩШ 

' :ШНЕ THAN.ОШ STATE 

• • Ш» ттШ 1^ sudsing the Convention of to-diay»:« 4*t©'relating to 
Ше iuevelopmeaa* o f fe|?e3Paulio power affecting more thaia'tm State, t l ^ 

undersigned, duly authorised, have agreed as follows} , 

The provisions of the Convention do not i n any way modify the 

ro.qponsibility or obligations, iaposed on States, as regái*de Injury done 

by the construction of works f o r development of hydraulic 'power, by the 

rules of international law, 

• The preser^t^Protocol w i l l have the вале force, effect 'and duration as the 

Converition of t'l-day's date, of which it i s to be considered as an i n t e g r a l 

p a r t , ' • 

In f a i t h whereof the above-named Plenipotentiaries have signed the present 

Protocol, 

Done at Geneva, "the ninth day of December, one thousand nine hundred and 

twehty-three, i n a single copy, which w i l l remain deposited i n the archives 

of the Secretariat of the League of Nations; c e r t i f i e d copies w i l l be 

transmitted to a l l the States represented at the Conferenee, 
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Seventh Pan-American Conferaice 1933 

USE OF HYDRAULIC РО\Ш OF INTEREST TO SEVERAL STATES 

Project f o r Convention pi^sented by the Argentine Delegate 
Mr, Isidoro Ruiz Moreno, f o r the adaptation of the 

Geneva Convention of December X923 

Art-,ler. * See A r t . l of the Conventi<^ de G«iève r e l a t i v e 
â l'aménagOTient des forces 
hydrauliques intéressant plusieurs 
états.' 

A r t . 2 - » Art.2 do. do. 

Art.3 . • - " Art,3 do. do. 

Art,4 - . " Art.4 do,. do. 

Ar t . 5 - " Art.5 do. do. 

Art . 6 • " Art.6 do. do. 

Art.7 " Art.8 de. do. 

Art.8 - " Art.9 do. do. 

Art . 9 - A r t . 10 do. do. 

Art.10 -- " Art.11 do. do. 

A r t . U -- " Art.12 do. do. 

Art,12 - The present Convention s h a l l n5>t be put into 

force u n t i l i t has been r a t i f i e d by three States, 

Art.13 - The Director General of the Pan American 

Union, with A r t i c l e 21 i n mind, s h a l l keep a special 

re g i s t e r to indicate which parties have signed or 

r a t i f i e d tiie present Conventicsn, and vàiich have adhered 

to i t or denounced i t . 

Art.14 - Und«r the reservations of the provisions 

indicated i n A r t i c l e 11 of the present Convention, the 

Convention may be denounced by any of the p a r t i e s , after 

ten years have expired frçœi the date that i t went into 
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force, , The Conventdon s h a l l be denounced by written 

notice to the Director General of tho Pan American Union 

wlw s h a l l íjniftediately send to the othar parties a copy 

of the note, informing them of the date vdian i t шв 

received. . . 

The denunciation s h a l l take effect one year after 

the date af receipt by the Director General and s h a l l 

take effect only with regard to the n o t i f y i n g State, 

A r t . 15 - The provisions of t h i s Convention do n^t i n 

any way modify international law i n that part v*iich has 

to do with r e s p o n s i b i l i t i e s and obligations of a State-

i n regard to damages of any sort r e s u l t i n g from the 

u t i l i z a t i o n of hydraulic forcea. 
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Seventh Pan-Argerlcan Conferen-ce 

iNiXJSTRIiiL ¡m •AGRlCÜLTURi\L USE OF INÏERNATION.IL RIVERS 

The Seventh International Conference of /jaerican 

States, 

DECLARESt 

1. ba case that, i n order to exploit the hydraulic 

power of international waters for i n d u s t r i a l .;r 

a g r i c u l t u r a l purposes, i t may be necessary to make 

studies with a view to' t h e i r u t i l i z a t i o n , the States on 

whose t e r r i t o r i e s the studies are to be carried on, i f 

not w i l l i n g to make them d i r e o t l y , s h a l l f a c i l i t a t e by a l l 

"means the making of such studies on t h e i r t e r r i t o r i e s by 

• the other interested State and f o r i t s account. 

2^ ' The States have the exclusive right to exploii'^ for 

i n d u s t r i a l or a g r i c u l t u r a l purposes, the margin which i s 

under t h e i r j u r i s d i c t i o n , of the waters of international 

r i v e r s . This r i g h t , uowever, i s conditioned in i t s 

exercise upon the necessity, of not i n j u r i n g the equal 

r i g h t due to the neighbouring State over the margin under 

i t s j u r i s d i c t i o n . 

In consequence, no State may,, --vithout the consent 

of the other r i p a r i a n State^ introduce into ivater courses 

of an i n t e r n a t i o n a l character, f o r the i n d u s t r i a l or 

a g r i c u l t u r a l exploitation oí t h e i r waters, any a l t e r a t i o n 

váiich may prove injurious to the margin of the other 

interested State. 

3. In the' caaes of damage referred to i n the foregoing 

a r t i c l e àn agreement of the parties s h a l l always be 

necessary. When damages capable of repair are 

concerned, the works may only be executed a f t e r adjust­

ment of the incident regarding^ indemnity, rep<iration 
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or compensation o t the damages, i n accordance with the 

procedure indicated beloir, 

4, The seme pr i n c i p l e s s h a l l be applied to successive 

rivers as those established i n Article's 2 and 3, lAth 
regard to contiguous r i v e r s , 

5, In no case either where successive or where 

contiguous r i v e r s are concerned, s h a l l the wrics (it 

industJfiel or a g r i c u l t u r a l exploitation |W(rÇoitted cause 

i n j u r y Щ the free navigation thereof. 

6, In in t e m a t i o n a l r i v e r s having a successive course 

the works of i n d u s t r i a l or a g r i c u l t u r a l exploitation 

performed s h a l l npt i n j u r e free navigation on them but, 

on ths contrary, t r y to improve i t i i i SQ f a r as possible. 

In t h i s case, the State er States planning the 

constwction of the works s h a l l communicate to the others 

the resul t of the studies made with regard to navigation, 

to the sole end that they may take cognizance thereof, 

7, The works which a State plans to perform in 

i n t e m a t i o n a l waters s h a l l be previouisly announced ts 

the other r i p a r i a n or со-jurisdictional States, The 

announcment s h a l l be accompanied by the neoessary 

technical documentation i n order that the other 

interested States may judge the scope of such works, 

and by the name of the technical expert or experts vho 
are to deal, i f necesgary, with the i n t e m a t i c n a l side of 

the matter. 

8, The announcement s h a l l be answered within a period 

of three months, with or without observations. In 

the former case, th» answer s h a l l indicate the name of 

the techiiiical expert or experts be charged by the 

respondent with dealing with the technical experts of 



^/ECÎi/136 
E/ECE/ÊP/98 ЬеуД 
Annex в 
page_2Ô3 

the applicant, and s h a l l prgpose the date and place for 

constituting the MIXED TECHNICAL COMMISSION of technical 

experts from both sides to pass ju<%pient on the case. 

The Commission s h a l l act within a period of s i x months, 

and i f . within ЬЫл period m agreement has Ъеш reatiied, 

the meiribers s h a l l set forth t h e i r respective opinions, 

1|иГвШаЩ the governments thereof, 

9. In suda cases, and i f i t i s not possible to reach an 

agreem^t through diplomatic chamnels, recourse s h a l l be 

had to such procedure of c o n c i l i a t i o n as may have bean 

adopted by the parties beforehand o r , i n the absence, 

thereof, to tho procedure of any of the m u l t i l a t e r a l 

t r e a t i e s or conventions i n effect i n ¿"imerica. The 

t r i b u n a l s h a l l act ííithin a period of three months, which 

may be extended, and s h a l l take into account, i n th» 

award, the proceedings of the Mixed Technical Ссш1мйоп. 

10. The parties s h a l l have a month to state whether 

they accept the co n c i l i a t o r y award or not. In the 

l a t t e r case and at the request f>f the.interested parties 

the diagreement s h a l l then, be submitted to a r b i t r a t i < ^ , 

the respective t r i b u n a l being constituted by the 

procedure provided i n the Second Hague Conventim f c r 

the peaceful solution of international c o n f l i c t s . 

, (Approved December 24, 1933); 
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R E S E R V A T I O N S 
í 

• Щ^ШШ^ OF THE VENEgUSUN РЕЦШТШ 

ISie Delegation of Veneziaala desires to record : 

* (1) That, with respect to the i n d u s t r i a l aad . 

a g r i c u l t u r a l use of international r i v e r s , Venezuela, 

íwbjects the regulation of t h i s matter to existing 

p a r t i a l ükgreements previously enterM i n l ^ «^Ш 

neighbouring States. 

/ 

In view of the fact that V«iezuela i s 

obligaied by the provisions of Part X I I I of tbe Treaty 

of V e r s a i l l e s , i t w i l l not be possible f o r her to 

associate with the a o t l v i t l e e of the proposed Inter-

Ameriéan Labor I n s t i t u t e , except i n so f a r aa these 

may not be contrary to such provisions* 

(3) Venezuela subscribes to Resolutions V I I , XIX, 

LIÏ and LXX with the reservation that they are subject to 

further study by the Government as may be retjiired. by-
Veneauelan L e g i s l a t i o n or by reasons already stated* 

Venezuela likewise ressarves the corresponding 

Le g i s l a t i v e approval i n a l l matters connected with 

finance, customs and budgetary lavrs i n force i n 
Venezuela. 

The Delegation of Mexico records expressly that i t 

makes a general reservation on the resolutions of the 

'Conference regarding the followijiig { 

F i r s t , I n d u s t r i a l and agriciiLtural uae of 

intematicmal r i v e r s . 

Second, Penal provisions.coveriiig a e r i a l 

navigation. 
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RESERVATIONS OF THE DELEGATION OF THE ШШЕВ 
STATES QF AMERICA 

1, The Delegation of the United States of America, 

believing thet the Declaration on the I n d u s t r i a l and 

Agr i c u l t u r a l Use of International R i v e r s - i s not 

s u f f i c i e n t l y comprehensive :л scope to be properly 

applicable to the p a r t i c u l a r problems involved,in the 

adjuBtiaents of i t s rights i n the international r i v e r s 

i n vdiieh i t i s interested, refrains from giving apïJrovai 

to such Declaration. 

2» Mr, Wright placed on record that, as delégate of 

the United States of America, he abstained fr^n , 

voting on the f i r s t poi.its of Reselution L I I 

concerning Offences committed on b^ard A i r c r a f t . 
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THE LEGiiL REGBiE OF CERTAIN RIVERS 

Certain riv e r s have played a loading part i n h i s t o i y 

and i n the developnent of international law. There' . 

follows a-brief account of thoir'lû/^al r i g i n e . . : 

THE RHINE 

U n t i l the boginnino of the ninotocnth century the 

Rhino was the subject-of various hichly. conplicated 

regulations -• r e s u l t i n g for the nost part fron the. 

application of the p r i n c i p i o of t e r r i t o r i a l sovereignty. 

Up to that tinte i t was p r a c t i c a l l y inpossiblo to t r a v e l 

on the,,Rhine without changing ships and paying certain 

f i s c a l duos each t i n o . In 1804, however, the Rhine 

octr o i adr.tLnistration was set up, 

iiS wo have scon the 1814/1815. tr e a t i e s proclaincd . 

the f reodon of navir-^tion. . Special r.ogulatiops irere 

issued dated 24 Marcli 1815 providinc for. frcodor: of 

transportation for a l l , frocdon of navigation f o r tho 

ri p a r i a n States, and, nost important of a l l , f o r the 

setting up of a CcntraJ. Coonission conposed of tho 

r i p a r i a n States, which was instructed to draw up u n i f o m 

rul^^s f o r the- whole r i v e r . However, i t was not u n t i l 

the iiainz Convention ca-ao into force on 31 March 1831 

that tho l e g a l r6gino of the Rhino was norc c l e a r l y 

defined. The right of through t r a n s i t was granted to 

a l l r i p a r i a n Statos. The Coi-iàssion was.duly 

organizad, especially as regards i t s advisory functions. 

I t s l e g a l functions were confined to acting as a 

possiblo court of appeal f o r roviowing tho docisions 

nade by tho courts of r i p a r i a n States.-which-were 

consiuored courts of f i r s t instance. •. But i t was tho 

Mannhoin Convention of 17 Octob^..r 1868 that l a i d down 
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я permanent Statute* The vrjrds "aв f a r as the sea" 

were taken ixi t h ^ t Conywtiçn mean «aa f a r as the ©pen 

sea," "ihe p r i n c i p l e o f freedom of navigation for a l l 

'flags Ш8 again fÇ?rraally l a i d df*vjn» . A l l r e g a l i a were 

abolished, . In pra c t i c e , however, the operative clauses 

i n a r t i c l e s 15 and 22 r e s t r i c t e d the freedom so widely 

granted i n theoiy. Under üiose a r t i c l e s navigateurs were 

required to produce a c e r t i f i c a t e a t t e s t i n g еафвг1епсе 

of navigating the Rhine, to be domiciled alongside the 
jriver, and tt¡i furnish prr^of that the bhip was seaworthy, 

Nat u n t i l the V e r s a i l l e s Treaty came into force was 

á regime of equality f o r a l l , whether riparians ЙГ not, 

established, This Treaty also prpvided f o r the 

r e v i s i t o f ^ h e Mannheim Convention;, t h i s was cf>mpleted 

on 4 May 1936 and s a t i s f i e d , some of Germany's claims. 

This agreement was denounced very shortly afterwards by 

Germany and ,Italy,' Franqe,, Belgium and the Netherlands 

took up the Rhine problem again i n an agreement dated 

3 A p r i l 1939. The 1315 p r i n c i p l e s were.re-affirmed i n 

that agreement, and the l e g a l regime f ^ r the Rhine was 

extended to a l l waterways passing through Belgium and 

the Netherlands and flowing int« the Rhine. The Rhine 

Gonmdssion resumed i t s work i n 1945, the United States, 

and Ше United Kingdom being represented oh i t as the 

occupying Powers i i i - t h e i r eec\;ç)atien zones of Germany. 

THE -DANUBE 

The Danube i s undoubtedly of international importance, 

for i t i s 2,800 km, long, flows through ten States'and-

through i t s vast mouths - Sulina, St. Gheorghe and K i l i a -

connects central, ana east*^rn Europe with the Black. Sea, 

I t s statute,,.however, was, riot -ilsciiesed at Vienna, but 



Е/ЕС7.'-.36 

ЕД'СЕ/ЕР/98 Rev.l 
лппех 9 
page 289 

was exaœiried at the Congress of P?.ris in 1856, By that 

time Austria had become av/are of the fact that she could 

use the Danube ae an outlet to the Black Sea since i t 

had been realised that the Iron Gates were not an 

impassable ob3tacle, 

. The coirroorcial tr^iaty cf 1838 between Austria -̂ind 

Great Britain gave the latttr country the right to send 

ships up the Diirmbê  but the Ru3sians, who viere i n 

control of th.'i ;a:3üthE; lot theiii silt up as they 

preferred tç proTiote the use ĉf .Od.essa as a port* 

In IS 56/the Danube-revei'ted to Turkish sovereignty 

and in Article 15 to 19 of the Treaty of Paris of 1856 

it was laid down that the provisions of the Congress 

of V-ieaaa applied to the Danube « 

"The instnunert drawa up by the Congress of Vienna 

ha-ving laid á/nm principles designed to govern 

navigation on rivers i'oz'king the boundary between or 

flowing thi'cu¿;h two or яюго Stabos, the Contracting 

Powers agre-s among thosiaolvee that in future these 

principles shall likewl.s3 apply to tho Danube and its 

mouthsj' they declare that this provision is hence­

forth part of the public law of Europe, and they 

guarantee it as such." ' 

Article 15 continuos, "shipping may not be 

subjected to any iinpediraent or charge not expressly 

provided for in the following articles»" Thus the 

principle of freedom of navigation for ¿ill flags -was 

recognized, 

Tho Tr4̂ 0.1,) of Paris provided also for the 

organizatiion of two coraaissions'. 
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The commission of delegates of r i p a r i a n States, to 

whom a s s i ^ e d the drafting of administrative 

regulations to f a c i l i t a t e navigation on the f l u v i a l . p a r t 

of the Danube. In point of f a c t t h i s ccafflnission was 

never constituted. Secondly, a comnission known as-

the European Commission "Л include the delegates of 

France, Austria, Great B r i t a i n , P russia, Russia, 

. Sardina-, and Turkey. I t s functions were mainly 

t e c h n i c a l , and i t was instructed to have certain works 

carried out., , I t was si^sequently instructed to draw up 

navigation iniles, v^iicl^ were adopted: i n 1866 under the 

Galatz Act, The l e g i s l a t i v e and executive as w e l l as 

the administrat,ive powers of the European Comiiiission 

were thereby greatly increased, . In 1878 Roumania was 

recognized as an independent State by the Treaty of 

B e r l i n and was represented on the Commission. The 

Treaty stipulated that the Commission should be 

completely independent of t e r r i t o r i a l authority, . A 

v e r i t a b l e r i v e r State enjoying special powers, was 

thus'created. The London Conference of 1883 renewed 

the Commission's powerp, . 

When the .'Versailles Treaty came into force a new 

regime, was established by the Statute of the Danube 

of 23 J u l y , 1921, The. partr of the f l u v i a l Danube 

from Ulm to B r a i l a was declared an intemat:ipnal 

waterway, open to ships of a l l f l a g s , and a Commission 

bn.which the r i p a r i a n countries, Great B r i t a i n , 

I t a l y and France were represented was set up. The 

p r i n c i p l e s l a i d down i n 1856 were thus reverted t o , 

the permanent p a r t i c i p a t i o n of non-riparian Powers 

also'-^^eing provided f o r . 
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As f o r tho maritime part of the Danube from B r a i l a 

to the sea, the Old European Commission, with i t s 

membership confined to Buciania • and the three non-

rip a r i a n Powers, France, Great B r i t a i n and Italj'-, 

continued to'function with the same prerogatives. 

Rumania soon 'endeavoured to r i d herself of t h i s . 

international tutelage, and under the &ijnaia Convention 

of 18 August 1938 she l a i d claim to the-powers of t h i s 

Ceraission on the grounds of her t e r r i t o r i a l 

sovereignty. 

On 1. March, 1939* Gemany was adsiitted to member­

ship, and the Commission, i n spite of the war, 

continued to;function W i t i l 1 Sept^nber, 1940, 

Then> since the USSR had beoome a r i p a r i a n State 

of Danube, following the 19¿(0 agreement by.;which 

Bes8.arabia-,was annexed'taa^Ru^jsi^ Gennany was forced 

to agrfee to the araendnient Of the Stat.ute so as to 

provide f o r the par t i c i p a t i o n of the USSR. This 

question of regulations governing intejMational r i v e r s 

was taken up again at Pctsdam i n 1945^ but wi.bhout 

success* At the London Conference of Foreign 

Ministers i n September, 1945, the United States 

advocated i n t e r n a t i o n a l i z a t i o n . The USSR urged that 

the regime of these r i v e r s be settled by the 

rip a r i a n States alone. A new convention шз signed 

at Belgrade (in "!.8 August l^lni-. Bui? o n l y the 

ri p a r i a n States «igned i t j the three big Western 

powers abstained. 

The positions taken up by. those three Powers 

di f f e r e d considerably. • France and the United 

Kingdom invoked the 1921 agreemant urging üiat the 

obligations l a i d down thereùi be respectad. The 
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United States vhich -мае not a party to t h i s Agreement, 

took up i t s stand as.thé,champion of in t e r n a t i o n a l i z a t i o n . 

The' princiîde' of freedom of 'navigation i s also 

•^-incorporated i n the Belgrade Convention^ but since' 

there is цо clause providing f o r aubmission of «aset' ' 

of infringement to á court of law, the matter i s left 

mainly to the discretion of the r i p a r i ^ i " States*. 

A single new Danube Commission has likewise been 

s e t u p , ©oe^osed of representatives of the.î?i|paria^ 

States, 

I t s decisions are taken by a majority vote, by.t' 

i n important cases the consent of th3 State concerned 

must be obtjjiiLned, 

Ifes functions vdiieh are somevAiat eomplicated are ; 

to draw up a model set of rules f o r navigation, to 

serve as á basis f o r thosre of the r i p a r i a n States) to • 

draw up plane f o r large-scale works, and to raíiort 

cases of infringement of the navigation, rules-to-the 

r i p a r i a n States, subsequently taking care to see 

that the penalities imposed are duly carried out. 

I t ' therefore acts mainly i n the capacity of a . 

guardian,: I t can only take action i f a S-tate i s 

not i t s e l f able t c undertake the works receinm^nded. 

In addition t o ' t h i s Commission, two special r i v - r 

administrations havo been set-up; 'one for the Iron 

Cteitee, entrusted to Roumania andчJugoslavia, and ohe 

for the mouths, entrusted to Roumania' and the USSR. 

They have wider powers than the Commission i t s e l f , 

since they may carry out works, organize pilotage, 

and f t x snd levy 4uee» 
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PACIFIC SETTLEMENT OF INTERNATIONAL DISPUTES 
4 

•CONVENTION FOR THE PACIFIC SETTLEMINT OF INTERNATIONAL 

DISPUTES 

(The Hague. Hctober 18. 19^7) 

PART IV - CH/iPTER I I - THE PERMANEi'JT COURT OF ARBITR/iTION 

Art. 41 : With the object of i a c i l i t a t i n g an imraediate 

rôcouraa to a r b i t r a t i o n f o r intemational differences, 

vrtiich i t has not been possible to s e t t l e by diplomacy, 

tiie contracting Powers undertake to maintain the 

Perîaanent' Court of A r b i t r a t i o n , as established by the 

F i r s t Peace Conference,.... 

Art . 42 : The Permanent Court i s competent for a l l 

a r b i t r a t i o n cases, unless the parties agree to i n s t i t u t e 

a special t r i b u n a l , 

A r t . 43 : The Permanent Court s i t s at The Hague, 

An International Bureau serves as' r e g i s t r y 

for the Court,,, ' ' 

Art . l^U : ' Each contracting Power selects four persons 

at the most, of known competency i n questions of 

inte m a t i o n a l law, of the highest moral reputation, 

and disposed to accept the duties of a r b i t r a t o r . 

The persons thus, selectt-d are inscribed, аз 

ïïia Ьегз of the Court, i n a . l i s t which s h a l l be n o t i f i e d 

z: '.11 the Contracting Powers, by .the Bureau.., 

The members of the Court are appointed for 

a term of s i x years. These appointnients are ren.ewable,,, 

Art . 45 : When the contracting Powers wish to have 

recourse to- the Permanent Court f o r tlxe settlement of 
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a difference which has arisen between them, the 

arbitrators, called upon to-form the t r i b u n a l . with 

j u r i s d i c t i o n to decide t h i s difference must be chosen 

from the general l i s t of тедгЬегв of the Coixrt, 

F a i l i n g the d i r e c t agreement of the parties 

on the composition of the a r b i t r a t i o n tribxmal, the 

following course s h a l l be pursued » 

Each party appoints tw:> a r b i t r a t o r s , of' 

^̂ЗШот one only can be i t s jnational or chosen from among 

the-persons selected by i t as members of the Permanent 

Court, These arb i t r a t o r s together choose an umpire. 

I f the votes'are equally divided, the 

choice of the umpire is.«itrusted to a t h i r d Power, • 

selected by. the parties by common accord. 

Art , 46 : The t r i b u n a l being thus composed, the 

parties hotifу to the Bureau t h e i r determination to 

have redourse to the Court, the test of t h e i r 

compromis, and thenanes of th(? a r b i t r a t o r s , 

CHAPTER I I I - ARBITitATION "PROCEDURE 

Art, 51 ; "With a view to encouraging the development 

of arbitration,•the oontracting Powers have agreed on 

the following r u l e s , urtiich are applicable to 

a r b i t r a t i o n procedure, unless other rules have been 

agreed on by ьпе jparties. 

A r t , 52 ; The Powers which have recourse to 

a r b i t r a t i o n sign a compromis,-in which the subject of 

the dispute i s c l e a r l y defined, the time allowed f o r 

appointing a r b i t r a t o r s , the form, the order,.and 

time i n which the communication referred to i n 

A r t i c l e 63 must be made, axid the amount of the sum 
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whidi each party smst deposit in advance to defray the 

expenses. 

The compromis likewise defines, i f there i s 

occasioni the manner of appointing arbitrators* any 

special powers which may eventually bálcaig to the t r i b u n a l , 

where i t shall meet, the language i t s h a l l use, and the 

lanfuage» the employment of which shall be authoriied 

before itj> and, generally speaking, a l l th« conditions 

Ш the parties are agreed. 

^ r t f . '53 : The Permanent Court i s competent to settl e 

the compromis, i f the parties are agreed to hav» 

recoure© to i t f o r the purpose... 

Arti 5^ Í The duties of a r b i t r a t o r may be conferred on 

one a r b i t r a t o r alone or on several a r b i t r a t o r s selected 

by,the parties as they please, or chosen by them "from 

the members of the Permanent Court of Ar b i t r a t i o n 

established by the present Convention, 

F a i l i n g the constitution of the tr i b u n a l by 

dir e c t agreement between the p a r t i e s , the course , 

referred to i n A r t i c l e 45, paragraphs . 3 to 6 i a followed... 

Art. 57 î The umpire i s president of the tr i b u n a l ex. 

officio. 

When the tribunal does not include an umpire, 

i t appoints i t s own president,V, 

Art. 6 3 s As a general r u l e , a r b i t r a t i o n procedure 

comprises two d i s t i n c t phases Í pleadings and o r a l 

discussions,., 

A r t . 81 : The award, duly pronoxinced and n o t i f i e d to 

the agents of the pa r t i e s , s e t t l e s the dispute 

d e f i n i t i v e l y stvd wittwut appeal. 
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A r t , 82 : Any dispute a r i s i n g between the parties as 

to the interpretation and execution of the award s h a l l , 

i n the absence of an agreement to the contrary, be 

submitted to the t r i b u n a l váiich pronounced it» 

STATOTE OF THE INTERNATIONAL COURT Of JUSTICE 

(San Francisco. June 26, 1^45) 

CHAPTER I - ORGANIZATION OF THE COURT 

Art.. 2 î The Court s h a l l be composed of a body of 

independent judges, elected regardless cf t h e i r 

n a t i o n a l i t y from among persons of high moral 

character, who possess the q u a l i f i c a t i o n s . required i n 

t h e i r respective countries f o r appointment to the 

highest j u d i c i a l o f f i c e s , or are jurico n s u l t s of 

recognized competence i n international law. 

Art, g : 1) The Court s h a l l consist of f i f t e e n 

members, no two of vAiom may be nationals of the same 

S'tiS.'bs « « « 

A r t . 4 : ,1) The members of the Court s h a l l be elected 

by the General Assembly and by the Security Council from 

a l i s t of persons nominated by the national groups i n 

the.Permanent Court of A r b i t r a t i o n , i n accordance w i t h , 

the following provisions. 

2) In the case of Members of the United 

Nations not represented i n the Permanent Court of 

Ar b i t r a t i o n , candidates s h a l l be nominated by national 

groups appointed f o r t h i s purpose by t h e i r governments 

,\inder the same conditions as those prescribed f o r 

members of the Permanent Court of Arb i t r a t i o n by 

Articl'e 44 of the Convention of The Hague of 1907 for 



ü/ECE/гзе • 

E/j£CE/fîP/98 Rev.l 
Annex 10 
page 297 

the p a c i f i c sê '̂ilemerít 6Î iriternatjonal disputes,,* 

Art,. 13 î • i ) The meœbers c f the Court s h a l l be elected 

f o r n-ijie years und may be re-elfccte<l «,0 

A r t , 16 : 1) No member of the Court may axereise any 

p o l i t i c a l or administrative functiou, or engage i n any 

other osouï*.tlo3 of A.profcsfiional natvrSí 

A r t , 2jS î 1) Тле Court may from time t45 time form one 

or more Chambera- ooîapos:.'d of three or s^rs judgoe as 

the Ci)urt may deiexnidnui for dôvaling vdth p a r t i c u l a r 

• categories of 3asefc{ for example, riabour : oases and 

cases relating to tr i - a s i t and com.nunicataonEc 

2) The Cour» may at any tiiis? form a •• 

Dhamber for dsaling with a p a r t i c u l a r case. The 

niLTtber f)f judges tc CQ.Tetitute such a Chamber s h a l l be . 

determined by the Coxjrt with the approval of the parties., 

3 ) Cases alfolí be heard and duteriiiined by 

the Chanibers provided .i'or i j i . t h i s a r t i c l e i f the parties 

so request 

A r t , 29 Í Viith a vÍ3V/ to the speedy despatch of business, . 

the Court s h a l l fey-m ап̂йзаЗЛ-У a Choinber composed of 

f i v e judges which^ aii tho request of the p a r t i e s , may 

hear and detorminci i-ases by зилипг-гу procedure^ 

ÇHAFK|R:.JI ^^рщка!?^д^ THE jüUOT , 

Art» 34 г • 1) -Only St-^tog my be parties i n eases before 

the Courtt 

Art, 3^ 1) Tb*3 Couríí i ^ i a l l be open to the' States 

.parties to the present Statutet-. 

2) The oondVMons under which the Court 

фЬа11 be open to other States s h a l l , subject to the 

epe-cln} prorisione- <^ntsái\<iá i n t.rá̂ ti<!S i n force, be 
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l a i d down by the Security Council, but i n no case s h a l l 

such Conditions.place the parties i n a position of 

inequality before the Court, 

A r t , 36? 1) Ihe j u r i s d i c t i o n of the Court emprises 

a l l cases which the parties refer to i t and a l l 

matters s p e c i a l l y provided for i n the Charter of the 

United Nations or i n tr e a t i e s and conventions i n force. 

2) The States parties to the present Statute 

may at any time declare that they recognize aà ciaapulsory 

Jtpso facto and without special agreement, i n r ^ ^ t i o n 

to any other State accepting the same ob l i g a t i o n , the 

j u r i s d i c t i o n of the Court i n a l l l e g a l disputes 

concerningi 

a) the interpretation of a treaty; 

b) any question of int e m a t i o n a l law; 

c) the existence of any fact which, i f established, 

would constitute a breach of an international 

obligation; ' • 

d) the nature or extent of the reparation to be 

made f o r the breach of an internaticmal 

obligation-

3) The declarations referred to above may be 

made unconditionally or on condition of r e c i p r o c i t y on 

the part of several or ce r t a i n States, or for a certain 

time, 

k ) Such declarations s h a l l be deposited with 

the Secretary-General of the United Nations, v*ió s h a l l 

transmit copies thereof to the parties of the Statute 

and to the Registrar of the Court-, 

A r t , 37 î Whenever a treaty or convention i n force 

provides for reference of a matter to a tr i b u n a l to 
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have been i n s t i t u t e d by the League of Nations, cr to the 

Per.\."nent Court of International J u s t i c e , the matter 

s h a l l , as between the parties to the present Statute, be 

referred to the International Court of J u s t i c e . 

A r t , 36 i 1) The Court, whose functlRn i s to decide 

i n accordance with international law such disputes as 

are sub n i t t e d t o i t , s h a l l apply ; 

a) international conventions, whether general Qr 

p a r t i c u l a r , establishing rules expressly 

• recognized by the contesting States) 

3). international custom^ as evidence of a general 

practice accepted as law; 

c) the general principles of law recognized by 

c i v i l i z e d nations; 

d) subject to the i^rovisions of A r t i c l e . 59, 

j u d i c i a l decisions and the teachings of the 

most' highly q u a l i f i e d p u b l i c i s t s of the various 

nations, as subsidiary means for the determination 

of rules of law, 

2) This provision s h a l l not prejudice the ; 

power of the Court to decide a case ex aequo et bono, 

i f the parties agree thereto*, 
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SUMMARY OF THE WORK OF THE GROUP OF EXPERTS 
FOR THE STUDY OF LEGAL QUESTIONS, AND TEXT 
OF RECOÍÍ'IENDATION No.2 OF THE COMMITTEE ON 

ELECTRIC POWER 

The Group of Experts for the Study of Legal Questions referred to 

i n the prefatory Note by the Secretariat examined'inter a l i a at i t s 

various meetings* the problems raised by the foregoing study. 

I t f i r s t of a l l urged the necessity f o r making a clear d i s t i n c t i o n 

between sticcessive r i v e r s . 1,6- r i v e r s vbich cross the frontier., and 

contiguous r i v e r s , i , e , which form the f r o n t i e r between two or more 

States. 

I t submitted to the Committee on E l e c t r i c Power a.number .of 

recoamendations which the Committee adopted at i t s s i x t h , seventh and 

eighth sessions, • • 

I . • .In the casG of successive r i v e r s the Committee f e l t , that i n 

present circTimstances the preparation of a general convention 

presented d i f f i c u l t i e s . The hydro-electric development of a 

successive r i v e r raised s p e c i f i c Issues which could only be solved 

by means of agreements between the f;nterested countries. At 

'the same time, the conclusion of such agreements was l i a b l e to 

give r i s e to certain d i f f i c u l t i e s . Hence the Committee asked the 

Secretariat to place i t s e l f at the disposal of g;?vernments to 

f a c i l i t a t e negotiations of that kind» 

Since t h i s decision was taken, the Secretariat has already 

intervened at the request of governments i n several s p e c i f i c cases, 

and the Committee was g r a t i f i e d to note the f a c t , and hoped that 

such action would be con-cinued. 

I I , On the other hand, the hydro-electric development of 

contiguous r i v e r s raises a nimber of d i f f i c u l t i e s which are common 

to a l l countries. The Coomittee therefore put forward a 

* Dates of meetings; 5 and 6 December 1930j 14 and 15 .March 1951; 
25 June 1951. 
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recíamendation to governments on various ^ points. The text of the 

recommendation i s reproduced belpw, Th^ Committee's idea i n 

making a recommendation of t h i s .'kind was that i t s clauses might be 

reproduced i n conventions concluded betvieen the governments of 

countries interested i n the development Of r i v e r s foiming t h e i r 

f r o n t i e r s . 

I t may be useful to give a few p a r t i c u l a r s regarding the 

preptiratory work on which the text was based, 

•1, The f r o n t i e r i s generally determined by the ,|i^^HêK i ^ t^e case c f 

navigable r i v e r s and by the median l i n e of the waters i n the case of 

non-navigable r i v e r s . The f r o n t i e r divides the waters of the r i v e r 

i n t o two parts, each of the r i p a r i a n States'-asuali^r owning one p a r t . 

The power produced i s generally shared out between the two countries. 

The harnessing works necessary before the waters can be u t i l i z e d may 

be; i n s t a l l e d on both banke; but more often than not, part of"the plant, 

.especially the intake, g a l l e r i e s and the.power s t a t i o n , must for technical 

and geological reasons b/S situated either: on one bank or on the other. 

The s i t i n g of the plant .Tuust be primarily dictated by these technical 

considerations irrespective of the coatour'Pf the f r o n t i e r , the choice 

.of the most suitable s i t e being made by a j o i n t oommission, 

2. "The r i p o r i a h Sbategf as a general rule Gontribute tvi the construction 

and operation of such works i n proportion to the amount of power they 

receive. 

This contribution means that'at ths'constructi stage i n the f i r s t " 

instance, mlaterials? éójiipment and tcsinpover must'be e:фorted to the 

country on whose t e r r i t o r y the i n s t a l l a t i o n s are set up. The various 

supplies, and more generally the services required i n order to carry 

out the project, are subject to taxation-and customs, duties,, and to the 

normal quota regulations, , ' . ! ' -

As the object of tbese supplies and services'is to set up on the 

t e r r i t o r y of a neighbouring "State part of a plant which w i l l turn the 
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water belonging to the other State into e l e c t r i c power for the l a t t e r ' s 

use^ the Coanitfcee considered that i t would be only reasonable tn grant 

exemption from t a x a t i o n , and to waive the ordinary quota' regulations, 

i n tho case of ijnports and exports of equlj^nent required fnr construetj.on, 

at any rate to the extent, say, of the percentage \ l f pover a l l o t t e d to 

eaoh of the States concerned, 

3 . But i n p r a c t i c e , the contribution of eaish o f t íw S^>^tes tç» the 

Ci^netraetie4i c€ t h e plant can not be made i n ^sstoily the t h e o r e t i c a l 

proportions mentioned above. In fact i t i s Often more e f f i c i e n t and 

economioal for a given country to fu m i s h more than i t s theoretici'.l 

share. One country, f o r example, may f i n d i t convenient to supply a l l 

thebbour. Another may furnish a l l the e l e c t r i c a l equipment, where 

its domestic production enables i t to produce -such equipment on a large 

Scale and more cheaply than the neighbouring country. 

The party authorized to a l l o t such orders f o r equipment i s of course 

the ссшаоп concessionnaire. VJherè the l a t t e r i s unabi<@ be ^^ipc^tion 

supplies and services exactly i n accordance with the t l i e t f ^ e t i t a l formula 

l a i d down, or where i t considers that the state of the markets i n the 

two countries indicates a di f f e r e n t a l l o c a t i o n p o l i c y , the common 

concessionnaire should be authorized to change the arrangements. 

The Committee f e l t therefore that exemption from import,dutieo, 

eзфort charges, and the waiving cf the ordinary quota regulations should 

be extended to cover a l l supplies and sorvices vhich go into the 

construction of j o i n t works, 

Л. But there must be some supervision of the a l l o c a t i o n of supplies and 

services by the concessionnaire^ to ensure that the method of sharing 

out between the two countries i s f a i r and e f f i c i e n t , and i s based on the 

pr i n c i p l e of the best use of the available f a c i l i t i e s , The Committee 

felt that t h i s supervision should be i n the hands of the j o i n t commission 

referred to above. 
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5. With regard to operaliion. since the power produced belongs partly 

to the one riparian State and partly to the other, even though the 

power station aiKl transformer unit are situated in the territory cf one 

and the same State, part of the power will be used by the other 

riparian State. Hence, the Committee was of the opinion that certain 

facilities should be granted in regard to the transmission and even the 

eзфort of such power. 

.6. Works construction and operation may involve the use of ДаЬогит 

from both countries. The Coimnittee would like tc see certain 

facilities granted for that purpose. 

7. But th© construction, and s t i l l more, the operation of such plants 

give rise tc further difficulties yet. 

As a general rule, the two ccuntries grant the concession to a 

common oonoesslcnnaire with the status of a company tinder municipal 

law, Provisicns governing the right of concession are generally 

included in the concession agreement for the benefit of each of the 

riparian States. 

Land taxes on the ether hand, are payable to the country on whose 

territory the works are installed; and i t was felt that there was no 

occasion tc recommend any change in the arrangements for levying such 

taxes. 

But aide by side with the land taxes there are Various misoellanecue 

dues and charges levied on companies, payable exclusively in the 

country vdiere the company's head office is situated, the li a b i l i t y for 

assessment being determined by the vflaereabouts of the office. In the head 

case in point, however, the comparer would be a joint concern whose head 

office might equally well be in the neighbouring country, and the power 

produced is intended for both ccuntries. 

In such circumstances, the Committee felt that a simpler procedure 

would be desirable. The same would apply to the transfer cf currency, 

vhich in the ordinaiy way invclvos lengthy formalities. 
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8. The diff icultiee mentióried above are not the опЗу. vonee. The 

legal status of suoh ornnpanleSy and in another connexion the question 

of lc«ne fxv «eçaraple, also raise a host of |»robleas. 

The CfBSdttee wondered therefwe, irfiether i t would not be sin^ler 

to keep public international establishments of this kind free of aU 

oonnsxim with any partit«ilar national legal syet&^t But the question 

whether the efficient functlc«tl|ig of undertakings for the construction 

mli oiiearatlon «f hydro-oleotrlc plants situated m tïimtiguoue rivers 

mlfiflit not be better catered for i f they \reire given a purely intemational 

lefaâ А%$Ш» f t national legal status w l ^ !ui» ttseessary Шп^Шп, 

cannot be profitably, discussed until a study has been carried out 0^ the 
substance of the problaa, so as to bring out olearly the scope of such 

derogati(№St 

. .TEXT OF :RECCMMENDATÏQy N0.2 

submitted to Governments by the Coomiittee on Electric 

Power with a view to faoilititting the hydro-electric 

develoixaent of contiguous rivers and lakes i (Adopted 

by tb& Goiamittee mi 3 October, 19'51)̂ '̂ ^ 

The Committee on Eleoldfio Power, 

COMSIDERINO tifat the hydro-eleetrio development of rivers or lakes 

serving as a frontitr between two or more States - so-called contiguous 

rivers and lakes - is of increasingly great importance for the develop­

ment of European elec-fericaU resoinroes and for the satisfaction of the 

requirements of the Ецгор!?ап econmy, 

but that this development raises á certain number of political, 

legal snd administrative difficulties concerning both the construction 

and the operation of plants, 

DRAWS TSË ATTENTION Of govornments to the Importance of Introducing 

into conventions regarding such development, clauses v*iioh might be 

drafted as followsÍ 

(1) This text was distributed under the symbol VECB/EP/117 
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Where two or more neighbouring States p a r t i c i p a t e i n the 

eonstruction of works, such works s h a l l be treated by the States 

oonoerned i n the some way as i f construction were taking place on 

t h e i r ош t e r r i t o r y . Irrespective c f the s i t e chosen. 

The two State? agree that supplies of equipment and materials 

and the various services required f o r carrying.cut the harnessing 

s h a l l not be charged Import duties .(custraas duty.etc.) irrespective 

of the s i t e on which any of such supplies ead services ere aetually 

used. 

SiMÍíErly «ny taxes l e v i e d on exports Ш either, of ; the two 

States s h a l l net be levied t y that Statej Irrespeótive of• the 

s i t e on vAiich a i ^ cf such stqpplies and services are actually used. 

Should special taxation be imposed i n either of the two 

States, f o r instance i n the farm of a c a p i t a l levy, the necessary 

measures shall be taken to grant adequate compensaticn to the 
other State f o r any damage sustained by i t or by the natural or 

Jviridioal persons under i t s j v i r i s d i c t i o n . 

The two States, each Insofar as i t i s .concerned, s h a l l grant 

residence, working, entry, e x i t and any other s i m i l a r permits 

required by persons needed by the ccncesslcnmire f o r the con­

struction of the works, 

RECOMMENDS 

1. " With regard t c construction; 

(a) that the best sité should bë selected after an examination 

of the l o c a l i t y by a j o i n t commission composed' of representatives of the 

two countries concerned, cn the basis of technical consideraticns 

irrespective of the po s i t i o n cf the f r o n t i e r ; •• t h i s commission might 

also be entrusted with supervision Qf t h e . f a i r and r a t i o n a l apportionment 

of supplies and services between the two c c w t r i e s ; 
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(b) that i n the event of a country setting up several j o i n t 

coramiesic«is with another country, that country's representatives on 

these various conmissions should consist, i n part, of the sane 

indi v i d u a l s ; 

2. With regard to operation: 

(a) that power allocated to one of the tyo States and 

produced on the t e r r i t o r y of the other shf^uld be exempted by the l a t t e r 

from a l l taxation, dues and l e g a l r e s t r i c t i o n s of any kind, so that i t 

may be ffreèSgr transmitted to the fonner State, and be' subject to the 

same conditions, i n every respect, as power produced on i t s own t e r r i t o r y j 

(b) that the power allocated to each of the two States should 

be вЗфortable to the other State i n accordance with the l e g a l provisions 

governing the export of e l e c t r i c power i n force i n the State e n t i t l e d 

to that powerj 

(c) that i f either State i s unable to u t i l i z e the power 

allocated to i t on i t s own t e r r i t o r y , i t should do nothing to prevent 

the power thus available from being exported to the t e r r i t o r y of the 

other State: 

(d) that the same f a c i l i t i e s should be accorded to personnel 

operating the works as were l a i d down f o r the construction-period; 

3. More generally, with regard to the l e g a l position of the common 

cojieesslottnalre : 

(a) that taxes and dues on companies should be levied i n 

accordance with the f i s c a l agreements and conventions on double taxation 

concluded between the countries concerned, but that taxes and dues on 

dividends should not include charges which wotild r e s u l t i n d i f f e r e n t i a t i o n 

between the sisas f i n a l l y received by the shareholders; 

(b) that f i s c a l agreements or conventions on double taxation, 

where these do not already e x i s t , should be concluded between the 

countries concerned; 
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" . (c) that each of the tt-ro States should undertake to provide 

the joint,concessionary undertaking, upon request, with the neoessas^r 

currency transfer f a c i l i t i e s , , both dwing the construotion period, and 

for the operating requirenents of the worksj 

(d) that the above provisions regarding cwrency exchange 

regulations should be included i n an agreement to be concluded between 

the two States for the payment of wages; such agreement should also 

make provision for the transfer by workers belonging to the other 

r i p a r i a n State of t h e i r wages and alloirances to th e i r country of o r i g i n . 
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ALPHABETICAL AND CHRŒWLOGICAL LIST OF TREATIES 
AND CONVENTIONS REFERRED TO IN THIS STUDY-, 

A. B i l a t e r a l conventions concerning the hydro-electric development 

of waterways of соиакоп in t e r e s t . 

10 March 1921 

1926 

1947 

'1948 

June 1948 

4 June 1 9 1 7 

1926 

1948 

June 1948 

AUSTRIA 

Сге#ЬоБ1сягак1а 

Bavaria 

Germany 
(AlHed M i l i t a r y 
Governments) 

Bavaria 

Bavaria 

BAVARIA 

WUrttemberg 

Austria 

Austria 

Austria 

20 July 1927 

BELGIUM 

Portugal 

Treaty of Prague 
(regarding the Thaya) 

.'̂ <;'rf?ôment between the 
T i r o l e r Wasserkraft-
Werke and Bayerm^rerk 

Agreement of Vienna 

para: 

78 

81 

38 

Agreement regarding 87 
the Inn and the 
Salzach 

Agreement regarding 88 
the Rissbach, Dürrach, 
Kesselbach, Blaserbach 
and Dollmannsbach 

Treaty of Ulm 7 7 
(regarding the 1 1 1 ) 

Agreement between the 81 
T i r o l e r Wasserkraft-
Werke and Bayernwerk 

Agreement regarding 87 
the Inn and the Salzach. 

Agreejnent regarding 88 
the Rissbach, Dürrach, 
Kesselbach, Blaserbach 
and Dollmannsbach 

Convention of St. 82,181 
Paul of Lo'-nda 
(regarding the M'Pozo) 
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(ЗЛ,31 October 1940 
(7 November 1940 

20 May 1941 

Ю November 1941 

10 Miarch 1921 

4 October 1913 

17 December 1914 

27 August, 1926 

19 November 1930 

10 February 1947 

1947 

14 August 1947 

17 December 1914 

10 February 1947 

18 June 1949 

CANADA 

United Statee 

United States 

United States 

CZECHOSLOVAKIA 

Austria 

FRANCE 

Switzerland 

I t a l y 

Switzerland 

Switzerland 

I t a l y 

GERMANY 

Austria 

HUNGARY 

Czechoslovakia 

ITALY 

France 

France 

Switzerland 

para; 

Agreement regarding the 85,187 
basin.of the Great Lakes 
and the S t . Lawrence 

Agreement regarding 85 
Niagara River • 

Agreement regarding. 85 
Lake St. Francis 

Treaty of Prague • 78,168 
(Thaya) 

Berne Convention 75 
(Rhône) 

Convmtion regarding 76,174 
the Roya 

Berne C-'nventicm 80 
(regfirding the Kembs 
power-stetion) 

Berne Convention 84, 
(regarding the 173,180 
ChStelot F a l l s ) . 

Treaty of Peace 76 
(provisions regarding 
the Roya) 

Agreement of Vienna 38,168 

Convention regarding the 175 
Danube and the Tisza 

Convention regarding 76,174 
the Roya 

Ti*eaty of Реазе 76 
(provisions regarding 
the Roya) 

Convention regarding 89,173> 
the Reno d i L e i 181 
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1 Jul y 1926 

20 July 1927 

U August 1927 

PORTUGAl 

Union of South 
A f r i c a 

Èelgium 

Spain 

• 'Cape Agreement 
(Kunene River) 

Convention of 
St. Paul of 
Loanda (M'Pozo) 

Lisbon Convention 
(Douro) 

para: 

79, 

173,181 

82,181 

83,174, 
182 

11 August 1927 

SPAIN 

Portugal Lisbon Convention, 
(Douro) 

83,174, 
182 

SWITZERLAND 

4 Ootober 1913 Prance 

27 August 1926 France 

19 November 1930,. France 

18 June 1949 I t a l y 

Berne Convention 
(Rhône) 

Berne Convention 
(Kembs power-station) 

Berne Convention 
(Chatelot F a l l s ) 

Convention regarding 
the Reno d i L e i 

75 

80,182 

84,123,180 

89,173," 
181 

1 July 1926 

UNION OF SOUTH AFRICA 

Portugal' Cape Agreement 
(Kunene River) 

79,173, 
181 

UNITED STATES OF AMERICA 

(14,31 October 1940 Canada 
(7 November 1940 

20 May 1941 Canada 

Agreement regarding • 85,187 
the basin of the 
Great Lakes and the 
St, Lawrence 

Agreement regarding the 85 
Niagara River • :• 

10 November 1941 Canada Agreement regarding 
Lake St. Francis 

85 
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WURTTEMBERG 

4 Jme 1917 Bavaria Treaty of Ulm 
(regarding the 111) 

para: 

77 

B« B i l a t e r a l conventions conceming the general use of waterways 
of common interest 

AFGHANISTAN 

3 February 1934 bidia 

1616 

AUSTRIA 

furJcey 

13 Kay 1779 Elector Palatine 

10 September 1919 A l l i e s 

19ЯЗ Bavaria 

28 A p r i l 1923 

22 October 1923 

9 November 1924 

11 March 1927 

12 December 1928 

10 May 1879 

1923 

26 June 1816 

7 August 1843 

8 August 1843 

I t a l y 

Yugoslavia 

Std.tzerland 

Hungary 

Czechoslovakia 

BADEN 

Switzerland 

•BAVARIA 

Austria 

BELGIUM 

Prussia 

Luxembourg 

Netherlands 

27 September 1843) „ - J, 
12 May 1863 ) Netherxands 

11 June 1892 

25 October 1929 

Netherlands 

Germany 

22 November 1934 United Kingdom 

Kabul SbcGhange of Notes 137 

Conveatieaa of Ш&та 

Convention of Teschen 

Treaty of St,. Germain 

Agreement regarding 
the Lower Loch 

Treaty f o r the 
regulation of the Rhine 

Legal Protocol 

Treaty of Pragae 

Agreement regarding 
the Rhine 

Agreem^t regarding 
the Lower Lech 

Maestricht Convention 

Treaties of The Hague 
(regarding the Meuse) 

Agreement signed at 
Alx-L5.-Chapelle 

Agreement signed .at 
London 

24 

6 

102,181 

109 

9 

9 

176,181 

123 

327 

95 

109 

92 

92 

92 

93 

92 

1 3 1 

138,181 



1 November 1932 

20 December 1933 

15 March 1940 

27 November l g l 9 

11 January 1909 

24 February 1925 

3 June 1929 

9 May 1906 

3 February 1927 

l e February 1928 

22 May 1928 

14 November 1928 

12 December 1928 

15 July 1930 

24 August 1937 

BRAZIL 

united KingdOTi 

Uruguay 

United Kingdom 

BRANDENBURG 

29 January 1618 Poland 

BULGARIA 

A l l i e s 

CANADA 

united States 

United States 

CHILE 

Peru 

CONGO 

United Kingdom 
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Exchange of Notes 

Montevideo Convention 

Exchange of Notes 

Treaty pf Trzebieezqw 
(regai'ding the Oder . 
and the Warta) 

Treaty of Ne u i l l y 

Treaty of Washington 

para: 

136 

137 

141 

65 

102 

9,27 ) 
•'9,176,) 
182 ) 

Treaty of Washington 114,176 
(Lake of the Woods) 

Treaty regarding. 
Tacna and Ari c a 

Treaty of London 
(Semliki or Isango 
River) 

181 

98 

CZECHOSLOVAKIA 

Germany 

Poland 

Germany 

Hungary 

Austria 

Rimiania 

Hungary 

Treaty of B e r l i n 

Katowice Convention 

Treaty of Prague 

Prague Convention 

Treaty of Prague 

Prague Convention 

Budapest Convention 

121,181,187 

125,176 

125 

27,12^,181 

127 

132,173,181 

139 
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DENMARK para: 

10 A p r i l 1922 Gennany Copenhagen Agreement 27,106, 

• 176,182 

DOMINICAN ВЕРТШие 

20 febmazy" 1929 Haiti Treaty of San Doudngo 128 

• BgyPT ' • •; 

7 May 1929 Iftxited Kingdom CairoaExcbange-oof Notée 129^101 

ESTONIA 

2 Pefarttary 19S0- U.S.S.R. Treaty of • Tartu . 102 

ETHIOPIA 

15 May 1902 ' United Kingdom Agreement of Addis-Ababa 96 
^ (regarding the Blue Nile) 

FINLAND 

1Д October 1920 U.S'.SyR. Treaty of Do3T)at ' ' 102 

28 October 1922 U.S.S.R* Treaty of Helsingfors 107 

28 A p r i l 1924 Norway Convention of C h r i s t i a n i a 180 

14 February 1925 Norway , 113 

FRANCE 

30 May Í804 Germany ' Treaty of Pariез 24 

26 May 1866 Spain Additional Act t o the 94,176 • 
Treaty of Bayonne of 2 

. ; : :Deç. 1856 

30 September 195 Netherlands . Agreement regarding the 100,179 
f r o n t i e r between Guiana 
ajtóL-Surinam 

28 June 1919 Gemany Treaty of V e r s a i l l e s 15,44>б4>80 

7 March 1923 United Kingdom Exchange-of Notes and 182 
, • _ ̂  Agrément regarding the 

SyrLan-Paléstihe f r o n t i e r 

14 August 1925 ' Germany Treaty of Paris ' 117,181 

13 November' 1926 Germany, Barre - Protocol'-df SaarbrUcken 119,175 
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para: 

e November 1785 " Netherlands Treaty of Fontainebleau 90,175 

30 May 1804 

27 August 1918 ' 

28 June 1919 

10 A p r i l 1922 

14 June 1923 

14 Mardi 1925 

16 July 1925 , 

14 August 1925 

27 January 1926 

19 August Í926 

13 November 1926 

3 Februaiy 1927 

16 February 1927 

11 A p r i l 1927 

29 January 1928 

22 May 1928 

25 October 1929 

France 

U.S.SiR. 

AXLies 

Denmark 

Poland 

Poland 

Lithuania 

France 

Poland 

Poland 

•/ranee, Sarre 

Czechoslovakia 

Poland, 

Poland. 

Lithuania 

Czechoslovakia 

Belgium 

HAITI 

20 February'"1929' Dominican " 
Republic 

Treaty of Paris 

Treaty of B e r l i n 

Treaty of V e r s a i l l e s 

Copenhagen Agreanent 

f r o n t i e r waterways 

Agreement regarding 
the Noted and the Gida 

Additional Act to the 
Treaty of B e r l i n of 
1 June 1923 

Treaty of Pa-ris 

Treaty, of Poznan > 

Treaty of Kozle 

Protocol of Saarbrticken 

Treaty of B e r l i n 

Treaty of Poznan 

Agreement regarding the 
Drewsnz 

B e r l i n Convention 

Treaty of Prague 

Agreement signed at 
Aix-la-Chapelle 

Treaty of San Domingo 

24 

101 

102,180,186 

27,106,176, 
182 

181 \ 

115. 

116 

117,181 

118,175 

118 

119,175 

121 

118,122 

176 

124,181 , 

125 

131 

128 

4 June 1920 

14 A p r i l 1924 

U March 1927 • 

14 November 1928 

24 Augu.st 1937 

• HUNGARY 

A l l i e s Treaty of Trianon ' 102,276 

•Rumania Bucharest Convention 112 

Austria Legal Protocol , 123 

Czechoslovakia Prague Convention 27,126,181 

Czechoslovakia Budapest Ccsnvention 139 
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3 February 1934 

1 June 1934 

15 April 1Ô91 

27 January 1924 

20 July 1925 

11 Februaiy 1929 

U August 1920 

12 July 1920 

15 July 1925 

29 Jantiary 1928 

14 May 1930 

7 August 1843 

18 February 1924 

21 May 1906 ' 

3 February 1944 

m m 
Afganistán 

Siam 

ITALY 

united Kingdcan 

Yugoslavia 

Yugoslavia 

Vatican 

LATVIA 

•U.S.S.R. 

LITHUANIA 

U.S.S.R* 

Germany 

Geraany 

Polarid 

LUXEMBOURG 

Belgium 

MADRAS 

Mysore 

МЕД CO 

United States 

Kabul Exchange of Notes 

Bangkok Exchange oí 
Notes 

Protocol signed at ROTS 
(regarding the Nile) 

Agreement regarding the 
Fiume aqueduct and the 
River Reciña 

Treaty of N^ttuno-

Lateran Treaty 

Treaty of Riga 

Treaty of Moscow 

Additional Act to the 
Treaty of Borlin of. 
1 June 1923 

Berlin Convention 

Kaunas Convention 

Maestricht Convention 

рлга: 

137 

137 

Treaty of Washington 
(regarding the Rio 
Grande) 

96, 

• i l l 

116Д75 

116 

102 

102 

116 

124.181 

140 

92 

110 

99 

Itoited States Treaty of Washington 22,27,142, 
174,176 
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1Й February 1924 

â ЫоуешЬег 1785 

7 October 181^ 

8 August 18/».3 

27 September 1843; 

12 Kay 1363 

11 June 1892 

30 September 1915 

26 October 1905 

28 A p r i l 1924 

14 February 1Ç25 

11 May 1921 

13 May 1779 

3 June 1929 

MYSORE 

Madras 

NEThERLiUNDS 

Germany 

Prussia 

Belgium 

Belgium 

Belgium 

France 

Treaty of Fontainebleau 

Treaty of Cleves 

Treaty of Tho Hague • 
-•1 ,. л r*^4 . _ ^ , 

Agreement regarding the 
fr o n t i e r betvreen Guiana 
and Surinam 

para: 

110 

90Д75 

14,91,175 

92 

93 

93 

93 

100 Д 7 3 

• NO^A. 

Sweden 

Finland 

Finland 

Sweden 

PALATINATE' 

Austria 

Chile 

POLMD 

Convention annexed to the 6,97,181 
Treaty of Karlstad. 

Convention of Christiana' 

Stockholm Convention 

Con-vention of Teschen 

Treaty regarding Tacna 
and Ariea 

18П 

113 

130,169,175 

181 

29 January. I 6 I 8 Elector ox 

18 September 1705 

18 May 1921 

Brandenburg 

Sweden 

Ukraine 

i'reaty oi i'rza-Dies2üw • 
(regarding the Oder and 
the Vferta) 

Agreement regarding the 
Warta 

protocol to the Peace 
Treaty 

65 

65 

103 
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14 June 1923 

14 March 1925 

27 Jarmaxy 1926 

19 August 1926 

16 Febniary 1927 

U April 1927 

18 February 1928 

Ю April 1932 

14 May 1938 

U A u ^ s t 1927 

U May 1S36 and 
28 ОесшЬег 1937 

26 June 1816 

7 October 183J6 

14, April 1924 

15 Juay 1930 ' 

14 December 1931 

28 Jme 1932 

POLAND 

Germany 

Germany 

Germany 

Germany 

' Germany 

Germany. 

Chechoslovakia 

Lithuania 

PORTUGAL 

Spain 

united Xingdom 

•ШШа 

Belgiiam 

Nether3la:Kls 

Hungary 

Oaechoelc^fakia 

Yugoslavia 

Yugoslavia and 
the Intesw 
national 
CommiesitHi of 
, the Danube 

Agreement regarding 
f r o n t i e r waterways 

Agreement regarding the 
• Note6 and the Gida 

Treaty of Poznan' 

Treaty of Коя1в 

Treaty of Poznan 

Agreement regarding the 
Drewenz 

Katowice Convention 

Moscow Convention 

Kaunas Convention 

page: 

181 

.115 

118,175 

118 

118,122 

176 

125,176 

134 

140 

Lisbon Convention 27, 

Exchange of Notes 180 
regarding the Tanganyika-
Mozambiqu-e f r o n t i e r 

Ti'eaty of Cleire'é 

Budaarest Conven^)» 

Pragu.e Conrantion 

SJelgvade Convention. 

Agreetaent ¡?ign.fcd at • 
Semering (rega's-ding 
the Iгon Gates) 

92 

ЗЛ,91Д75 

132,17:ч181. 

133,182 

035 

l J u n e 1994 India 137 
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26 May 1366 

11 August 1927 

18 September 1705 

26 October 19П5 

U May 19;^ 

10 May 1875 

9 Novesmber 3^24 

10 August 1920 

24 Jul y 1923 

8 January 1927 

18 May 1921 

15 A p r i l 1891 

15 May 1Ç02 

Ç May 1906 

7 March 1923 

7 May 1^29 

France Additional Act to the 
Treaty of Bayonne of 
2 December 1856 

Portugal Lisbon Convention 

SWEDEN ̂  

Poland Agreement regarding 
the Warta 

Norway Convention aimex^ to 
the Treaty of Karlstad 

Noway Stockholm Convention 

SVfllTZERLANn 

Baden 

Austria 

TURKEY 

A l l i e s 

A l U e s 

Ü.S.S.R, 

Agreement regarding 
the raiine 

Treaty f o r the regulation 
of the Rhine 

Treaty of Sevres 

Treaty of Lausanne 

para: 

^4,176 

27 

65 

6,97,181 

130,169,175 

176,181 

UKRAINE 

Poland Protocol to the Pe^ce 
Treaty 

ШITED KINGDCM 

I t a l y Protocol signed at Rome 
(rogPTding the Nile) 

Ethiopia Agreement.of Addis-Ababa 
regarding the Blue N i l e 

Congo Treaty o£ London 

France Exchange of Notes and 
agreement regarding the 
Syrian-Palestine f r o n t i e r 

Egj. •'t Cairo Exchange. of Not es 

102 

102 

120 

103 

96 

96 

182 

129i181 
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22 November 1934 

U May 1936 and 
28 December 1937 

UNITED KINGDOM 

Belgium 

para: 

138 

Portugal 

Londcai Agreement 
(regarding the f r o n t i e r 
between Tanganyika, and 
Ruanda-Urundi) 

Exchange of Notes regarding 180 
the Frontier between 
Tanganyika and-Mciilambique ' 

ITOTED STATES 

21 May 190è Mexico 

И January 1909 Canada 

15 December 1922 

Treaty of Washington 
(regarding the Rio Grande)-

Treaty of Washington 

Between the 
States of 
C a l i f o r n i a , 
Ariaone, Colorado, 
Nevada, New Mexico, 
Utah, Wyoming 

Agreement regarding thé-
Colorado River 

24 February 19.25 Canada 

3 Febáiary 1944̂  Mexico 

Treaty of Washir^gton 
(regarding the Lake o t 
the Woods) 

Treaty of Washington. . 

URUGUAY 

99 

9,27,99, 
176,182 

108 

114,176 

22,27, 
142,174, 
176 

20 December 1933 B r a z i l Montevideo Convention 137 

Ü.S..S.R. 

27 August 1918 .. Germany Treaty or B e r l i n 101 

2 February 1920 Estonia Treaty,of Tartu • 102 

12 J u l y 1920 l i t h u a p i a Treaty of Moscow 102 

11 August 1920 Latvia Treaty of - RJ.ga 102 

14 October 1920 Finland , Treaty of Dorpat • •102 

28 October^ 1922-.. Finland • Treaty of i i e l s i n ^ f o r s 107 
8 JahuaiTr 1 ^ ' " • Turkey" .;--120 

l b A p r i l 193̂ 2 Po1,ind Mosco-w Convention 134 
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11 Februaiy 19^ 

22 October 1923 
27 January 1924 

20 July 1925 
14 Deceab«r 1931 
28 June 1932 

Italy 

Austria 

Italy 

Italy 

Rumania 

Rumania and 
Intemational 
Commissipn of 
the Danube 

VATICAN 

Lateran Treaty 

YUGÛSUVIA 

Agreement regarding the 
Fiuma aqueduct and the 
River Reciña 

Treaty of Nettuno 

Belgrade Convefflbion 

Agreement signed at 
Semmering (regarding 
the Iron Gates) 

para: 

116 

9 

111 

116,175 
133,182 

135 

C. Multilateral conventions concerning the hydros-electric development 
of waterways of common interest 

9 December 1923 Geneva 
Convention 

27,143-155 

D, Multilateral conventions concerning the general use of waterways of 
common interest 

1804 Convention on Rhine dues . ' • 24 
1815 Final Act of the Congress of Vienna 156 

(Articlee 108-117) 

1856 
19-̂ 20 April 1911 

24 April 1921 
23 July 19a 

22 February 1922 
24 December 1933 

1948 

Congress of Paris 

Declaration of Madrid 
(Institute of International Law) 

Barcelona Convention 

Convention of Paris establishing the 
Statute of the Danube 

Elbe Navigation Statute 

Declaration of the Pan-American 
Conference at Montevideo 

Belgrade Convention establishing new 
"Statute of the Danube 

157 

36 

158 

182,187 

182 

159 

160 
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A L P H A B E T I C A L L I S T OF R I V E R S , LAKES AND CAÍ\[Í.LS 
REF321RÜD TO Ш T H I S S T U D Ï , 

I . R I V E R S 

A. EUROPE 

Ashe рага.Зв, A/3/4̂ -̂ ''' Elbe para. 1 9 , 2 7 , 1 0 5 , 

Ain para ,9 
176,182._ 

Asch Eneo para.175 

AveaPsfrïhein рега.'в9 
Stsch • A / â ^ 

Bela .A/3/14 Gramme laa note ( 109) • 

Bidassoa •para. 19 
Glda para.115, 181 

Blaserbach para.83 ' Horyn note ( 148) 

Boja para.133 
I l j a •note ( 148) 

Bolwaniec note (14^) 111 • para.77,.86 

Breitách À/3/9 St 12 
I l l e r A/3/8;; 

Bystrzyca note (l^^â) Inn pa r a .6 , 3 8 , 8 7 , 
A/3/11 et 13 

Czornica note (148) 
Isar para.81,88, 

note (148) 
Isar para.81,88, 

Danube para. 6 , 19, '^4, A/3/11 
2 7 , Эё, 6 0 , 1 0 4 , 
1 2 7 , 135, 1 5 7 , 

Isère para. 9 

175, 1 7 6 , 182,187 Jakobselv para.113 ' 

Dniestr . para-. 19 
(Vuoramajoki) 

DollmâîaiBbach , para.Stí Kesselbach para.Bè 

Doubs para. 8 4 , 163,168^ Korczyk note (148) 

173,l8p, Â/3/5 Krusaa note ( 1 0 9 ) 

Douro para. 1 9 , 2 7 , 8 3 , 1 6 7 , Kurischo Haff para,124 
174,182 

Kutajoki- note (110) 
Dreve A/3/1/^ 

para.109 
A/3/1/^ 

Lech para.109 
Drewenz • • para,176 

Lentasch n/3/11 
Durance •para.9 

-Lieksa note (110) 
Dürrach para.88 

Luttojoki noto (110) 
Dvdna. para , 1 0 3 , 

note ( 1 4 8 ) Main para,19, 1 0 9 

Dzwinosa noto ( 1 4 8 ) Memel para.124 

(1) A/3/4 - Annex 3 paragraph 4 
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Merkis note (157) 

Meuse para.19,25,90,93 

Miadaielioa note (Ш ) 
Miinalcmjokl note (110) 

Miniera para.76 

Morava para.127 

Morocz" notó (14S) 

Moselle рйга.14, 19 

Heckar pora.19 

тешп para.19 note 
• (148) (157)^ 

IJotec para.115, l 8 l 

Oder para.19,118,125 

Olsa parn.125 

Pasvlk para.113,180 
(Patsjokl).. 

PorèwQznla note (148) 

Petruvka para.125 

P i s t o j o k l note (110) 

Po para.19 

Ponia note (148) 

Pruth para.19 

Prypec- note (148),(157) 

Raal para.123 

Raour. para.94 . 

Rocina• para,111 

Reno d i L e i A/3/6,para.89, 
169,173,181 

Rhine para.15,16,19, 
24,61,80,91,95, 
102,157,162,169, 
174,181,183,186 

А/ЭД' ; 
Rhône " para.9,16,75, 

168, A/3/2 

Riou Tartares para.94 

Riou Tort para.94 

Rissbach para.88 

Roya pàra.76,167, 
174 

Saalach para.38 

Salzach para.6,38,87 

Somlna para.86 

Saar' , para,119 

Scheldt para.19,158 

Skelboek note (109) 

Slucz. note (148) 

Sonderaa ' • note (109) 

Spoelbaoh A/3/6 , 

Stlvdka note (148) 

Tagus para-.19 

Thaya para,, 78, 127, 
168 

Tisza para.139,173. 
175 

Tonnes para.167 . 

Tresa A/3/4 

Tulemanjoki note (110) 

T u u i l j o k l note (110) 

Tuulomanjoki note (110) 

Vanera раг£1.94 

V i l s A/3/10 et 12 

V i s t u l a para. 19 

Vfeissíich A/3/18 et 12 

V/alchen para.81 

Warta , • para. 118 

Weser para. 19 

Wiazanka riùt© (148) 
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Wildt 

Wilja 

Atbara 

Black Volta 

Blue Nile 

Congo 

Isango 

Kagera 

Kavango 

Kunene 

para. 91 Zbrucz 

note (148)(157) Zejmiana 

B. .̂ FRICA 

para. 96 

para,9 

para, 96 

para. 19 

para.98 

^/1/52, 54 

para. 79 

para. 7 9 , 1 7 3 , 
181 

M 'Pozo 

Niger 

Nile • 

RovouEia 

Semliki 

Sobat 

Zambesi 

note ( 148) 

note ( 1 5 7 ) 

para. 82, I 6 9 , 
181 

para.19 

para,28, 9 6 , 
1 2 9 , 181 

para.ISO 

para.98 • 

para.9ó 

para.19 

C. AFRICA 

Albany-

Amazon 

Arkansas 

Bois de? 
Sioux 

Colorado 

Connecticut 

Gila 

Maroni 

Milk 

Mississippi 

para.164 

para.19 

para.51 

para,55 

para.19,22,27, 
5 3 , 5 4 , 1 0 8 , 1 4 2 

para.51 

para.19 

para.168,180 

para.99 

para .19,56,57 

Niagara 

Rainy 

Rio de la Plata 

Rio Grande 

St. Lawrence 

St. Mary 

Swift • 

Tijuana ' 

Wave 

para.85,99 

para.99 

para.19 

para,19,22,58,99, 
1 4 2 , 1 6 9 , 1 7 4 

para.16,19,57,85 

para.99 

para,51 

para.22,142 

para.51 • 
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D. ASIA 

Amawai Cauvery para.110 

Khwar para.137 Packchan para.137 

I I . UKES 

A. EUROPE 

Achensee- para.81,88 Maggiore • A/3/3 
A/3/12 

Miadzal note (148) 

Balaton. para.l6 • 
. Neuchâtsl para.16 

Beloe ,, note (148) 
Peipus para. 101,102 

Constance para.l6, А / З/1 
Pihkva para.102 

•Ivaniec note (148) 
Rudebol note (109) 

Korovajno note (148) 
Suponiec note (148) 

Ladoga para.102 
Vierwaldstatt-

para.16 LémaA (Geneva) -, т/ 
^ 'рага,9'Дб, 

ersee para.16 

A/3/2 Walchen^ee, para.88 

Lugano А/3/4/ ' Weissensee A/3/10 

Ltinlczne note (148) Wystit. • para.124 

B. • AFRICA . 

Albert para.98;. Tsana para.96 

C. AlffiRIQUE . 

Birch para.99 St.». Francis para. 85 

Huron para.l6 Superior para.16 

Michigan para.16,57,99 Traverse para.55 

Ontario para.l6 Woods para.99,114, 
(of the) 176,182 
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D . A S I E 

Huleh para.166, 182 Tiberias para. l66, 182 

I I I . CiJJALS 

A. EUROPE 

Angoustrine Canal para.94 

Fiume Acqueduct para. I l l , ll6 

Llivia Canal para. 94 

William Canal Note (157) 

Puigcerda Canal para. 94 

Raour Canal para. 94 

Rhine-Main-Danube Canal para.109 

Oginski Canal note (157) 
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ALPH.\BETICAL LIgT OF AUTHORS REFERRED TO IN THIS STUDY 

Actes du Rhin 

Aitchinson's Treaties 

Alvarez : 

American Journal of 
Intemational Law 

Annuaire de l ' I n s t i t u t de 
Droit internati<aial 

Bastide i 

Berriedale Keith: 

Вjorsken : 

B l u n t s c h l i : 

B r i e r l y : 

B r i t i s h Year Book of 
International Law 

Bousek: 

Caratheodory: 

Cerny, Jaroslav: 

Chargueraud: 

Cramer van der Berg: J.L, 

"Compte rendu de l a Conférence de 
Bfîrcelone sur l e Transit" (1921) 

"Cours de droit int<¿mational public'' 

(1949) 

"Wheaton's Elements of International Law" 

"Das Wassergebiet Finnlands i n 
vSlkerrechtlicher Hinsicht" 

"Le Droit international codifié" 

"The Outlook f o r Intemational Law" 

"Internationales Wasserrecht" 

"Du Droit international concemant 
les grands Cours d'eau" (1861) 

"Efforts tendant h obtenir une 
coopération internationale dans l a 
législation sur l e régime des eaux 
et dans l'administration des eaux" 
(1929) 

"Projets de norme internationale peía­
les demandes de concessions ou 
autorisiti-^ns r e l a t i v e s au droit 
d'eau" (Barcelone, 1929) 

"Compte rendu de l a conférence de 
Bircelone sur l e Transit" (1921) 

"Disputatio histórica jurisgentium 
contineris historiam novarum legum 
de fluminum conmunium navigationi" 

Dealy, i n American Journal 
of International Law 
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Demorgny; 

Devaux, J : 

Diena^ G i u l i o 

Bnâriss 

Ingelhardy, Edt 

Ehtscheidungen des 
• schweisierisçhen 
Bundesgerichts 

EuropSisches V81kerrecht 

Fauchille Í 

Final.Apt, Seventh 
Intemational Conference 
of Ainerican St-titee 

F i o r e , P,s 

Gamer: 

Genet,.R: 

Geouffre de 

Lapradelle, P.t 

HaXl, W.E, 

Heffter,. À.Gi.: 

Hoenniger: 

Holtzendorff, Fr,:' 

Hostie-, J'iV" 

HUber, Max: 

«Le Danube" (1911) 

"Traité êl&nentaire de Drçit 
international public" 

" D l r i t t o internationale" (1930) 

"La d i s p a r i t i o n du.Danube" (1907) 

"Du Régime con-ventionnel des 
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