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Note by the Secretariat

The first edition of the study on "Legal Aspects of the Hydro-Electric
Development of Rivers and Lakes pf Common Interest" was issued by the Secretariat
in March 1950 for "Restricted" distribution. The Committee on Electric Power
at its eighth session decided to remove the restriction, and asked for the
document to be distributed widely. |

The teoxt originally issued as document E/ECE/EP/98 is accordingly reproduced
in the present edition which has, moreover, been brought up to date so as to
include the latest treaties.

In the meantime, both the study itself and the problems it raised have been
exar.ined by a group of experts under the chairmanship of Mr, VISENTINI (Italy)
and the interim chairmanship of Mr, CRESCENT (France); and a recommendation
was drafted which the Committee on Electric Power approved on 3 October 1951 at

Geneva.

Annex'll gives a sumnary of the work of this group, together with the full

text of this important recommendation.

November 1951
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. PREFACE » .
" to Document, E/ECE/EP/98 (Mareh 1950)

This study was undertaken as a'result'of the concern expressed in the
Committee on Electric Power of  the Economlc Commission for Europe at the
complexity of the legal problems entailed in the hydro-electric development
of certain waterw&ys and laskes which border or traverse two or more States,
The Commnittee felt that difficulties of a legal nature might hamper the
harmonious development of a European policy on electric éower. It therefore
requested that this aspect of the problem should be examined and solutions in
principle sought which might prove acceptable to the various States, and at
the same time be satisfactory from the polnt of view of the European ecenony.

‘ The present monograph is not a pufely "academicﬁ document, in the ordinary
and somewhat invidious sense, Such a work would hardly be in keeping with .
the attitude of the Economic Commissiori for Furepe towards European economic
problems, While the study rests as a matter of course on a careful examination
of the most important authorities, it is in no sense a mere catalogue, Its
object is to help governments to find sultable solutions for a serles of
intensely practical problems. The Repoft defines the fundamental facts of

the situation presented, reviews the ways in which this problem has been daalt
with by States in specific instances in the past, and assesses the measure of

their success in each such case,
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An examlnatlon of the practlce of States shows
that, while it cannot be said categorically that rlparian
States have clearly defined legal rights with regard to
the hydro-electric déVelopment of rivers which are only
partially under their sovereignty, all the riparian
States fimmly believe that such development work can be
carried out only on the basis of their prior. agreement,
It was for the precise purpose of promoting‘aﬁd facili-
tating such agreements'thét it was deemed advisable to
assenble in one general study all the data concefning

past negotiations and agreements of this type.

The Secretariat is naturally ready to co-operate

» with,the governments concerned in seeking, in the light

of the experiende reflected in the present study, the

most appropriate legal formula for the solution of any
concrete hydro-electric development problems, It

recognizes that all such situations differ somewhat, and.
that a single legal pattern is most unlikely to bé sultable
for all cases, Nonetheless, the general study here
submitted, combining as it does a synthesis of the practice
of States with an analysis of the fundamental factual
aspects of the problem, would appear to supply enough data
to permmit a beginning at least, in particular cases, towards
Jjoint action by European governments, directed to a rational

utilization of their power resources,

This study is the work of Mr. Pierre Sevette, Chief
of the Power Section, Power & Steel Division of the Economic
Commission for Europe, It represents only the first of a
geries of legal studies to be published in the form of
separate pamphlets. The main subjects dealt with will be:

1, Legal aspects of the transmission of electric power

in transit through one or more countries;
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2. Legislation governing the export of gleetric

powers;

3, Comparison of national legislation concerning
hydro-elec%ric developmenf with particular -
reference to the nature of waters, the property
regime, the granting of concessions, servitudes

and expropriations.

FCONOMIC COMMISSION FOR EUROPE ~ GUNNAR MYRDAL, .
Geneva., - Executive Secretary.

© March 1950.
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INTRODUCTION
The camplexity of legislative problems relating to electric power is due

chiefly to the large number of provisions which in every country govern the
regime of waterways, the utilization of the hydro-electric power of these}
waterwsys and the transmission of power, In view of the extreme diversity of

théée.provisions, it is dodbtful whether unification of legislation could, in

fact bs contemplated,

The exploitation of the hydraulic power of certain States is undergoing
intense development, It is governed by provisions which, based on the puklic
%ﬁ&iﬁty netwre of the fustallations, favour the activities of scme pri%ate
individuals, putlic services or special bodies, while 11m1t1ng bue ownership ‘
rights of others,

On the other hand, other countries which are less experlenced in the
matter, or whlch have a more specific conception of ownership,-strictly limit
the scope of expropriation on grounds of publlc interest, 5ub3bctlng its

enforcement to complicated requirements,

At the present juncture only a "comparative survey!" of tnese different '
laws could be undertakeh, So far as we are avare, such a survey has not yet

been made. (1)

(1) Mention should, however, be made of the voluminous work of G. Siegel:
"Die Elektrizititsgesetzgebung der Kulturlinder der Erde" (1930), which
gives very comprehensive information on the electricity laws of the
various Buropean countries, although this is no longer up to date, But
this work is not a "ecommarative surveyt.  The author merely reproduces
the text of laws country by country, The problem of unification was
‘taken up by the World Power Conference and Dr. Jaroslav Cerny published
under the auspices of that Conference a number of pamphlets including:
"Efforts tendant & obtenir une co-opdration internationale dans
la 1législation sur le régime des eaux et dans ltadministration des eaux®
(Tokyo 192%) and "Projets de norme internationale pour les demandes de
concession ou autorisation relatives au droit ﬂ'eau" (Barce]onm 1929).
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%QW At hough this unificatlon of leglslation may appear difficult or even
premature, the way may seem open to the conclusion of "gensral international
~;conventions“ whlch would help to prepare the ground for subseqpent unification,

, : ”he nablonal laws of a State are the expression of the equzllbrlum which
has evolved naturally within .its frontiers, Simllarly, international law :
- should reflect the conditions of life and the actual relatlanships which prevail

. batween varioue countries.

oy The e are strong lndioations that the countriss of Furope reprasented on
'ﬁhe Eleotric Power G@mmmttee of the Economic Commissieon fer Burops are seeking
to emerge from an era of- internatlonal policy based on the idea of rivalry .
between natwons t0 & new era domlnated by the idea of_ conscious solidarity,
»‘Internatmonai ldW based on- solldarity must thus progressively replace that
basea on rlva¢ry, sxnﬂe the pr1nclples of juridical so;xdarity spring naturally

from the ties of econonlc sclldarity betwean nations,

The developanent of 1nterndt10nal lnternccnnectlons and of hydro-ejectric
plants in various countries, and the common character of electric p&an .

' renders this solidarity particularly perceptible.

In this connection 1t mlgh‘ well be asked mhether parallelrwith theg idea
of a "national ,abilc utility®, that of an "international public utility" to
serve as a coumon denominator for all conventlons betwebn countrles relatlng

.'to electric .powsr ought not also to bs defined. Undoubtele this new
conbsptlor with its truin of ooligatlons,~cgn only be acceptedgulth difficulty.
But al least it is considered that it will be the more readlly'adopted in so
‘far as the international publ*c utility coincides with the natlonal public

iwutll_tx ag suche

It would appear, however, that the ground is not yet readj t0 Treceivé the
fdundatloqs of standard general conventlons" At the preqynt junctu“e the
: 6631re of Governments geems to be to negotiate bilateral. or multllateral -

. 4

agraements for each speciflc case,
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3, Nevertheless a number of common principles undoubtedly emerge from the
series of conventions already ratified and ~ although to a lesser degree -
from theory and case law, Our aim in this study is to single them out as
a guide for future negotiatiohs and as a basis for any recommendations which

may be made,
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Ly
‘ﬁ‘t$2*stage,'even before the problem has been desgribed, to determine the termin-

Sedtion

In order to avoid any subsequent confusion, it is advisable, at ‘this

(2)

;gology to be employed by:adopting certain basic definitions’.”,

5.

I National and Internatlonal Waterways and Waterways of Common Interest

‘!.

. The "river system" of a State comprlses all the waterways by which it

;_is‘wgtered. The size, impbrtanée and nature of such waterways may vary,

Thesé'factofs'serve as a basis for classifications which differ according

1

to the 1aw of each Staue,

But there is a distinection which must be drawn when dealing with

international law, The three main elements of certain watgrways, namely

bed, water and banks, arersituated on the territorj of one and the same
State, - As a general rule theyAtherefore belong juridically to that State,
"in full sovereignty and ownership", to use the old formulé; These are
"national" waterways which afe governed by national law, On the other
hand, there are sdme which separate or traverse two or more States. These

must-be governed by the rules of international river law sensu lato, What

designatlon should be adopted for these waterways?

The oldest termlnology employed the word "common" a term which we

find in the title of a work in Latin’ published at Leyden in 1835 by J.L.

Cramer van der Berg: "Disputatio historica juris gentium continelis

historiam novarﬁm legum de fluminum communium navigationi',

Article 5 of the Convention concluded on 13 May 1779 between Austria
and the Elector Palatine states: "The rivers mentioned in the foregoing
irticle (Danube, Inn, Salza) shall be common to the House of Austria and

the Elector Palatine .....".

(2)

The form of spelling of geographical names used in this study 1s that taken
from the texts consulted., Since in some cases variants may exist, the choice
of any partlcular spelling or transliteratlon does not imply. endorsement by the
United Nations,

In the same way, geographical names are given on the map show1ng principal
rivers and lakes of common 1nt;rest in Europe - Annex 15 - as they occur in the
French text.

~No boundary changes occurring after 1935 have been shown on this map.,
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. To_come nearer onr own time we may'quote Article A4 of the Treaty of
Karlstad between Norway and Sweden,(?) dated 26 October 1905, which states:
"Gommon lakes and waterways shall be deemed %o be those serving as bounderies
between two States, or situated in the territories og:botb..,. .

It is to be,notedlthatﬂthis"Word Ygommon" is open‘tqivariqué inter-
pretations, For instancs, the degree of the Provisional Exeeutive Council
of the French Republic, dated 16 November 1792, provides that "the water
course of rivers shall be the common and inalienable property of all the
countries watered by it", whereas Article 39 of the Recess of the German
Imperial Diet, dated 25 February 1803, defined the Rhine as "having become,
from the . boundary of the Batavian Republic as far as that of the Helvetilc
Republic, a river common to the French Republic and the German Empire", In

the second half of the 1%th century, the term "eonventional rivers" (fleuves

. eonventiqnnels) ﬁas current for a time.' But it is no longer_used.nowadays.

The most commonly applied distinction is undoubtedly that made between
"national" and "international! waterways,

. This traditional classification originated, in essence, at the Congress
of Vienna (Articles 1 and 2 of the rules of 24 May 1815 relating to freedom

. of navigation on rivers and Articles 108 and 109 of the Final Act of 9 June

1815). But the expression "international waterway" itself was not
recognized in an official text until the time of the Peace Treaties.af..
1919-20, B

" . The use'has-been.éoﬁfirmed by many authors,

3)

Martens, Recuell Général des Traités, Second Series, Voli3h, p.710. -
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(&)

with the santence: "In the stuly of rivers frcam the stand-

Diena*™, for instanee, begins ‘his chapté;? on rivers
pomﬁ of :anrnatlonal law a distinetion musb be made be~
tween rivers wh:.ch flow thruu h the tersitory of one State
only and thoss whose courses touch the tcrritories of rmore-
than one ut te. The former arc cL.lle,Q mtlcmal and thy lattcr
ingeemelional’ . ' |
| (%)

‘seedle” , Bastide' "7, ete, might alse be quoted,

The same definition was adoptod in ths inmerican projects
for the con.iflco.tlon of Public In’ocrna,t:.onal Ldf in’ 1927
"Interhational rivers are thosr whiech bound or traverse the

‘berz‘itorleo of ’cwo Cr nore otﬁtes"

Althoush the distinction batween “ntibnel and .in‘tér-
national waterways is m;ml,,v theor a,ticc-l it h&u n\ne*bheless
served. States as a guide to proetice., ¢ While fundament: ally
simple =nd easy ‘to define, it nevertheless nerits closer

anelysis,

In our view, a clear cistinction must be drawn, in the
first place, between waters divided longituciﬁlally, isce
those boundinz two States, and those divided laberally, i.e.
those which flow through one cr more States, e shall call
the former contiguous waters m;l the latter successive '

wators.

Some authors have 1ldid groht stress on 'thS distinction,
Oppenhedm classifies waterways in three cutegor...es. |
“ ipational rivers" (i.d. waterways flowing _fhrough the
territéry of one State throughout their course), "not

national rivers® (i,e. waterways flowing through the terr-

T

(&) ﬁiritto Intemazlonale, Part I, 3rd ed 1930, Palk5,
(5) Gy Saelle, "Cours de Droit J.nterna‘olf"nal puulich, 1948, 1949



itories of two or more States) and "boundary rivers" (i.ce

frontier waterwaya). Moyé(

)

adopts the sane classit‘ication.

In contra-elistinct:.on to contiguous rivers he ¢ stablishes
another cntcgory of rivers mors truly called Mcmational,
nemely those which £low successively thmugh the territories
of several States, Fauchille(7) may be quo’oed to 'bhe same
effact,

The Hcdrid Declaration of 20 April 1911(8) admits this

dlstinctlon and 1ays down rules to cover both casea. :

]

Wﬁninrski(9) however, is~chary of adopting such a.

dictmction wh:Lch, he says, "is methodologically unsound"

and "leads to overlapping" In our view, however, it is

valuable in practice.

Indeed, as is shown below, the bounclary is fixed

differently according to whather the waterway is contiguous or

successive, .

Moreover the sffec‘ts of hydro-electrica.l developnent

on ripari,ans are less serious in the case of a contiguous

'r:wer, so that there at least.it might be easier to evolve
a few basie principles likely to win the unan:imous approva.l
_ of the va,rious Govemments.

9

Furthermore, the scope of this definition must be

clarifisd,

0f the various types of waterwnys we will first take

“rivers", These £low directly into the sea. There are
also "tributaries" vhich flow into the rivers, lastly,

-

there are cangls, whether of the lateral or junction type,

-t

--(6) "Le Droit des Geﬁs modernes", Paris 1920, P.278.

1)

Traité de Droit international publio s Vol,l,

. Part II, p.422,
(8

(9)

Annuaire de 1'Ins’oitut de Droit intemational,

Vole2h, pe355 (see fnnex 4 )

Droit fluvial international - Hegueil des Cours de
11 icademie de Droit interndtional, 1983,Vol,III.
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' The former take the place of waterways between a certain
 point upstream snd another downstream, while the latter link

two different waterways, -

oince a river may be international in the territorial
sense of the word, as defined abové, while its tributaries
are natiopnal, or vice‘versé, the queét&on arises what
effect the international character of the one may have on
the character of the other; -ﬂr in other words, what bearing
the intefnatidnal character of a river should have on its
basin,

One view held is that the international character of
the main waterway is shared by its tributaries., This view
is sanctioned in Article L of the Treaty of Karlstad, be~
tween lorway and Sweden, dated 26 Uctober 1905, to which we
referred above: '"Common lakes and waterways shall be deemed
to be those serving as boundaries between two 5tates,.or
situated in the territorics of both, or flowing into the ’

said lakes and waterways,"(lo)

Logical as it may appear, this view must be treated
with caution since it may lead tb unrecasonable coﬁclusions.
Applicd to inland countrics which have no outlet to the sea
it would make all waterways, even small mountain streams,
into international waters. But it is to be noted that in
practice the French Govérmnent, for example, has never
felt obliged to consult the Swiss Government on questions
concerning'the harnessing of the Rhone or the Doubs down~
stream from the frontier, and even less so in the cas» of
the harnessing of the tributaries joining the Rhone down-

stream from the frontier (Isére, Durance, ain), The

(10) Martens, Recueil Général des Traités, Second Seriecs,
Vol' 3[") pc?lOo
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Swiss Government, for its part, has never consulted the
French Government with regard to the harneésing of the
Rhone or its tributaries either upstream from the Lske of
Ganevélqr downstream from the latter in Swise territory.
That is true; st &ny rate, where the site of tﬁs'préjected
scheme was not on a frontier section and where it did not
entall diversion of the waterway concerned in the neigh-
bouring territory,

The other view, namely that international agreement is
required only in the case of the diversion of waﬁers, is
also too restrictive.‘ But it appears to be the one adopted
in the Treaty of .ashington between Great Britain and the
Unitéd State‘s > dated 11 January 1909, concerning the .
harnessing of the boundary waters between the Unlted States

and Canada.(;l) It states that:

"For the purposes of this Treatylboundaiy’waters are
defined as the "waters. from main shore to‘main shore of the
"lakes and rivers and‘connecting Waterways.... along which
"the internstional boundary between the United States and
the Dominion of Canada passes, including all bays, arms
"and inlets thereof,.but;not including tributary waters
"which in their nat@ral channels would flow into such lakes,
Mrivers and waterways, or waters flowing from such lakes,
"rivers and waterways, or the waters of rivers flowlng across

‘"ghe boundary."

Midway between these views wé must place the Agree-
ment between Austria and Yugoslavia signed on 22 October
1923,thich refers to a "frontier zone'., Similar reason-
ing led to the drafting of Article 15 of the Italo-fustrian

(11) Martens, Recueil Général des Traités, Third Series,
Vol, 4, p. 200.
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igreement dated 28 /pril 1923, which states that only such
sections of successive waters shall be deemed to be bouncary

waters as are so designated by common agreement,

We shall adopt the definition which emerges from these

two cases,

The basis of the distinctlon which we have so far
drawn was territorial or geographical, but whether a water-
way is national or international in character may also de-
pend on its economic importancs, i.c., on its usefulness
to the intennational ﬂcommunity'or its international value.
Hence some authors refer to "waterways of international con-

cern', . Such a concept gocs beyond the geographicel one,

Scme waterways which traverse several Utétes'may be of
no importance in intermatiovnal law if they have no value in
international relations and trade., Other waterways which
are national in the geographical sense might,‘on the
contrary be classified cs intérnationai'waterways if their

use is of public international concern,(lz)

Furthemmore the adoption of this new criterion-would
make it possible to incorparate-tributaries which @re geog-
raphically national in theé system of international water-
ways and to proceed from the concept of river to that of

basin,

This distinction chiefly & rises from the Barcelona -
Staﬁute‘of 1921, It should be pointed out straightaway
that the latter, a priori, recognises a river as being of
international concern only whéfe it<separatés or traverses
two or more States. In other éaSes, the State coricerned
is the sole judge of the economic importance of the river
and of whether it shdll or shallvnot,be.subject.to the regime

applied to waterways of international concerhe

(12) In this connection see the records of the General Con-
ference of Barcclona on Freedom of Communications and
Transit, 1921,
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Although'more flexible than the one previously men-

tioned, this system rannins nonotheless very vague. "It is

based on the concept of international concern, the define
1tion of which is left to the judgment of the States con-
cerned, It nevortheless merits attention, Although it
arose originally in connection with navigation, it may also
be applied, as we shall see later, to hydro-slestrie . .ji.
development, " | -

Othey definitions based on econumic importance hawe
bean put forward by certain jurists, omong them Mr, |
Chargu'éraud, who supplements the traditionsl differentia-
tion into nationanl and international rivers i»y subdividing
the latter into: | |

(a) rivers of general sconcern, l.e., of concern

_ to riparians and non~riparians and
(b) rivers of common concern, i.e., of concern
nmainly to riparians, '
Mr. Alexandro Alvarez différentiatas (a), among

national rivers s those of great commercial importance and

national rivers, those of universal concern, those of cone~
ern solely to riparian States and those which traverse the

territory of» only two States and are only partiy exploré‘d.

LB

_ Such d:.stinctions s although very sound, may be °
difficult to apply in practice.

Certain writers have endea.voured t.o link the idea

~ of freedom of navigation with the geographical character
of an int’emational river,

_ .Caratheodory givas the follow:.ng definition: ".any

-‘4‘

erses or separates two or more States zmd whish has, by
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lgeneral agreement, been made.subject to certain regulations

as set forth in the Act of Vienna, is to be deemed an

international”river,u(13)

This insertion of a reference to the ﬁavigahility of a
river has the effect of associating two disparate criteria
and tends to restrict the number of international rivers.
Nevertheléss,“Riﬁiér(lh).and even Oépénhgim(ls) take the

same view: U"These rivers are named international rivers,

.beéause_freedomvbf navigétioﬁ in time of peace on all such

rivers in Europe énd>oﬁ‘many.ofbfhém;bﬁtside.Eufope for

merchantment of all nations is recognised by international

law." But it is clear that freedom of navigation is

‘difficult to define and is subject to many gradations and

limitations; however, as Winiarski observes: "a river
is international or not international - the idea admits

of no gradations,"

The question nevertheless arises whefher the number
of international waterways cannot be limitedhwithout apply-
ing the above-mentioned criterion or whether that expressQ
ion must be taken to include all waterways; even the
smallest streams, which traverse or separate two or more
States, | ‘

It may, indeed, seem pretentious to apply-such term-
inology in the case of some mountain torrent like, for

example, the Rissbach,

Tt would appear, moreover, that the term "inter-

~

(13) "Das Stromgebietsrecht und die Internationale
Stromschiffahrt®, in "Handbuch des V8lkerrechts!,
by Fr. v. Holzendorff, 1887, p.302,

(14) Principe du ‘droit des gens, Paris, 1896,

'(15) International Law, London 1905, Vol,l, p.372.
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national waterway; is applied only to certain large water-
ways which, like the Rhine and the Danube, have an inter-
national status. To preclude any confusion in this field,
therefore, a new definition must be provided.

13, Since we must reach a conclu81on, our finding is as

fcllowsz

_ | . . .
"A waterway which serves as a frontier between

- two countries (contiguous waterway) or which

ggggggg;the frontier between two or more gountries

gsuccesslve wabterway) may be designated by agree—

' ment between the 1nterested countrias as a water-

wax of common interest.

This:character does not apply ipso facto to the
whole of the waterway 4n questlon, or to the whols of its
Kt baszn. 1t'is confined to a "zone! likewise speclfied by
' common agreement between the interested countries,

We shall refer later to the characteristics of this
(16) .

Z0Nne,

Section IT ~ The Frontier

14, " It is now necessary to define in each of these two

cases where the frontier lies,

In‘the s econd caSe\(successive waterways), the
solution is simple, The waterway is dividea into a certeoin
number of sections, the territoricl boundaries of which
are defined by straight lines comnecting thé points of the

land frontiers situated on theAﬁwo banks,

(16) These principles may also be applled to the branches,
i@, the portion of the river which flows into the
sea usually forming several arms. It has not so far
‘been possible to use these branches for hydro~electric
" purposes, though the question might arise with the
harnessing of the tides,
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, The same is not true in the first case (contiguous
, waterways) Vhen a river sepr  tes t1o States the diff-
iculty lies in detefmfzing wh -1 parts of the waters
_belong to each State. ' |

One very old theory poing back to the Middle Ages
placeg the frontier of eaun country on its own bank (Rhenus
ex wna ripa Gallise ex ltera Germaniae llnes), The
portion of the river separating two States is then regarded
as a neutral space belonging to neither. Certain authors -
giﬁe thié as the reason why meetings between princes and
the negotiatibn Of treaties used to take placé on an island

"in the river-or in the niddle of a bridge. For example,
Article XXX of the Treaty of Pleves, concluded between ,
Prussia .and the Netherlands on 7 October 1816(17), states:
"In the absence of stipulationg to the contrary, boundaxry
streams, ditches, canals, etc.;.aré_to be conéidared.as
common to both parties." To our khowledgé,}a similar
theory is still applied at the-present day to the Moselle -
in the sector where it forms the frontier between Luxem~
‘bourg and Germany. The frontiers aré on the banks and the

waters are undivided or owned jointly by the two countries,
15, -But there are now three main conflicting theories

which we shall bfiefly examine.

(1) Medion Line

Bach 3tate enjoys.thé ownership of the waxgrs as far
as the geometric‘Centre of the waterway taken at its normal
level, This is the oldest theory, based on Romen law
under which it was applied to the Rhine,

P .

(17) Martens, Nouvesu Paineil des Trau*ﬁs, Vol. &, P45
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(2) The ngiweg

- The Th'mlweg is the theorstical line drawn in the part
of the river bed where the waters :re deepest and, most
| rapid, - (It is the line of minimum level of the. ‘river bed),
In the case of nﬂ.vigable,r:nrers, it is the 1ine followed by -
v?essels proceeding dbwnstream._ States therefore enjoy the

ownership of a volume of water determined by perpendiculara
raised from this line,

Although this term "Thalweg" is the ope most conmonly
used, the expression "deep water channel! is also met with,
particularly in the Versailles Peace Treaty of 28 June -
1919 between Germany and tho .llied and .ssociated Powers,

where the use of a term of Germanic orlgin was avolded, -

In 1918 a Paris a&vocate, M. Claro, proposed that -
"Thalweg" should be replaced by the word: "taphroda,
horrowed f.'rom the Greek COQ"QEOG ; river-bed, but this

expreasion has not gainhed currency.

Y

(3') A third theory cons:Lsts in difi‘erentiating nav1gable
‘from non—nav:.g,abl_e., rivers. In the case of the former, the
Zfrontier is determined by the Thalweg, and in the case of
the latter by the median line. This dlstinctlon seems to _
be the most popular at the present time, ‘ |

It should be noted that all theae theoriea
‘.entail drawbacks‘ . The level of & waterway varies acce =
-ording to the seasona and if they are unequally embanked
the two banks w:L.l be watered irregularly, mamly acc~
ording to the:.xj contour. = Hence the position of the median
line varies, a.ccording‘ to the width of the waters,

In the case of mountain atreams » ‘the Thalweg is also
Vdeflected by any considerable flooding. In, addxtion, it
is also very diffioult to detemine in the, backmg—up zone
beh:!.nd barrages on bounuary waterways, ‘
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Furthernore, nany special cases iny arise. A
woterway mny have several arms, islonds may be formed

in it end it may change its bed. -

“(4) A further point to be noted is that countries
may fix the frontier by agreonent without recourse

ﬁ&-ﬁhbée theoricss

" Furthermorc, each State's rights of ownership and
soveraignty over the part of a waterway belonging to
it have often been modified with no corresponding

change in the frontier,

We do not wish to go into details in the body of
this docurwent, but in order to clarify this question
which even to—day-still'gives risc to considerable
ccntroversy‘we‘haVQ listed in Annexes 1 and 2 all
relevant docunentary matorial concerming the theory

. and practice of Status.

However, we must adopt certain definitions in

in this field also, We shall therefore conclude
that:

In the casc of a contigucus waterway the frontier,

in the abscnece of any asrceenent to the contrary

botween the riparian States, is detormined by the

Thalweg 1f the waterway is navignble and by the

median line if the‘watcrway is not navigable.

Sectipn_III Lakes

16, .. To the fow simple definitions given above con-
cerning the river system will now be added similar
. definitions regording lakes. -

Lakes, like waturways, mey be national, inter-

notional or of common interest, but the distinction
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“waries according-to-whother thoy have or have not an
outlot to the sea,

.An'inlaﬁd loke which has no outlet to the sea
. through a river will be national if it is bounded
~entirely by the territory of a single State (Lake Lucerne,
‘Lake Neuchatel in Switzerland, Lake Balaton in Hungary

etc.) OtherWiSe it will be international,

- In the formur case the whole lakc is the ex-
clusive property of the State in whoss territory it is
“situated,

On the other hand, where the lake is bounded by
soveral_states,,the‘situation is more complex,
According to some authorities, particulariy Orban in
‘his study on International River Law, the lake is then
the joint property of the adjecent powers, But the
more general view is that different sections of it be-
long to the-rlparian Statos, in which casc the frontier
18 settled by convontion or treaty.

So far as lakes haVLng an outlet to the sea are

concerned the questions of owngrahlp and dullmitation
of frontiers arc similarly governcd by the principles
sot forth'above. We may takc as oxamplos Lake Cone-
stance which sepgrates Austria, Germany and Swltzerland
. and has an outlet to the seca through the Rhlne; the
lake of Geneva, with France and Switzerland as the
riparian Stetes, which has an outlet tojthe.saalthrough
the Rhone; in tho Unitud States, Lakes Michigan, Ontario,
*“Huron and Superior, between Canada and the United States,

which have an outlot to the sea through the St.lawrence,
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But waterweys of common intorest somobincs flow

3

into thuse lakes and this 1s also o case whorce a zone

may bo dofined by agreoment, although wo duofinite

rules can be laid down a priori on tha subjoct.(lsj

e ————

(18) Loderle, "Das Reeht der internationalen
Gewlissert, 1920; Roekich, "Die V¥lker-und
Stoatsrochtlichen Verh#ltnisse dos Bodensces',
18843 . Hoonnigoer, "Der Bodensee in V&lkerrecht®

1906.
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.CHAPTER II - PRESENT STATE OF THE PROBLEM

170

Section I =~

18,

Now that these féw points of terminolcgy have been
clarified, the next thing is to define clearly the problem

" -under review,

In the case of a given waterway of commdﬁ'ihterest,

to what extent and under what conditions, in the absence

. of any international common law on the subject or in the

absence of-an~agreement, may a State traversed or
bounded by the waterway harness it for the produstion ot
electric power? ' :

(The following remarks will also apply to lakes,
unless otherwisc stated),

We shall begin by noting the great variety of uses
to which a waterway may be put, pointing out the
specific character of the production of ‘hydro-electric

.power.' We shall then study the relative importance

of the‘latter, and shall finally examine the'question

| of whcthcr it is de31rable to draw up a standard form

of general convention or whether it will be sufficient
to educe ccrta¢n practical rules. for the guidance of

-States.

The Various Uses of Waterways

A waterway can be put to a very great number of

' diffcrcnt uses, thb main ones being briefly descrlbed

below. ' These uses, which do not lend themselves to
rigid classificalicn, ccmctimes entall altering the
physic¢al . characteristics of the river and, in any -

case, can raise delicate legal problems when a waterw

way of common jinterest is involved, . These rules of

law combine to make what is commonly kriown as

international river law, «hich is.merely - o;anch of .
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international law. Tﬁié:'t-em, howsver," is 'generaliy
taken 1n its strict sensc and applies chiefly to
navigation. We shall use it in its broadest sonnotatdon,

takihg it to include all the uses to which waterways are
pubs ) .
 Waterways are commonly described as “moving high~

everyone is most familiar and ample documentatioh

'exists on the subject. Permonent ‘conmissions have

been set up to regulate it, The best known are the

. Cent.ral Rhine Commission, the International Commission

of the Elbe » the Buropean and International Commissions
of the Danube, A large number of international
convent.ions have also bezn concluded defining the rights
of countries concermng the Rhine, ‘the Scheldt., the

" Elbe, the Vistula, the Nlemen, the Oder, the Necka.r, '

the Main, the Moselle, the Meuse, the Weser, the Danuhe,
‘the Dniester, the Pruth, » the Po, the Douro, the Tagus,

“'the Bidassoa, the M:.ssissipp:x, the St. Lawrence, the

Amazon, the Rio Gmnde s the Colorado, the Gila, the
Rio de la Plata, the Congo, the Niger and the Zambeai, )
to mention only the most important x'ivers. :

Although lesa wellwknown, the problems raised.by
fishing rights and timber floating are also _important |
and have led to the conclusion of a large number of

Specml conventions.

An international waterway can also be exploited
for agricultural.purposes (irriga.tion) . In the United
States of America, in particular, thei*ga exists-a large
number of interstate Protocols governing this aspect
of the question. - Whereas, however, in the case of
navigation and fishing, thers is an "inoxhaustible® use
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cf the water, i-rrigation involves an "exhaustible" use vhich
is likely to reduce the quentity of flow, Furthermore, 1t
entails the construction of dams and in this way raises
problems a.kin'to those attending the installation of a

hydro~slectric power-station,

Although different in character industrial uses are
uaﬁally qlﬁgsed byvauthors‘in"the same category as the
above, . Certain plantvs use the watef’of.riirers (thermal
po\ver%ﬁéiioﬁs, in 'particular; for }.‘eeding their cooiing

.apparatus) and, more often than not, discharge it ina

pollute,d state (&s happens with the chemical industr:xes)

, In this case, it is the qua,hty of the water that is
‘ impaired.

Finally, waterways are used to supply drinking water '
for built-up atreas, and in countless international
conventions reference is made. t.o this use.

A waterway, properly hamessed, likewise constitutes
a source of electric puwer; whence the expressien '

‘ mwhite coal which has passed into popular usage,

Arrangements for harr.:8sing the hydraulic power of

. & waterway at any point may influence stream cenditions:

- upstrean, to the upper limit at whic¢h backing-up
caused by the dam is perceptible, and even beyond
that point. 11' the damning sets up silt deposits

outside the conservation area,

- domstream, to the point where the waterway:
regains its normsl charact,eristiés.' This point
is de¢ 'bermined elther by the. construction of a
Pbalancing reservoir® or by the influx of water
from tributaries ;“ ' |
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~ on the banks', 1f the level of the. mreaticriéygr(lg)

is affected by the harmessing, being either raised
. throughout the length of the conservation area or
lowered along the dried—up section of ‘the waterway,

There is consequmtly 8 Ygone o:l' iAfluinse" both dewn~
um and upatream, vd.thin vwhich the essential and

_ utilieable character of the waterway is altered.

&Ma it ie advisable in this comtection to drew up a
prooilo tem.nology, we ahe.ll ‘take as our sourge Article 1
of ons &f the most recent trestivs, that aigaad between
the United States of America and Mexico at Washington on
3 Pebruary 174, relating to the utilization of the waters
of the Colorado and Tijuana rivers and of the Rio Grande
from Port Quitmen to the Gulf of Mexico, 20

WPy divert! mesns the deliberate act of teking water
“from any channel in cmr 'bo ccmrey it
"elsewhere for storage, or to utilize it for demestic,
nagricultural, stook-raising or industrial purposes whether
"this be done . by means of dams across the’ channel, '

© "partition weirs, lateral intakes, pumps or any other

"methods,

"MPoint of diversion' means the place where the act
"of diverting the water is effected.’..

1 Conwervation capacity of -storage reservoirs! meens,

' Wthat ‘part of their total-capacity devoted to holding

"and conserving the wa:ter for dispoaa.l thereof ae and

_ "when required, that is, .capacity additional to that

"provided for silt retention and flood control,

(19) Name given By Daubréde to the impregnatied surface

layer resulting from the total and permanent
fmpregnation. of the soil by water at varying depths
below the surface (from the Greek phrear. t.a well)

(20) United Nations Treaty Series, Volume 3, 1947 = page 313.
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"1Flood discharges and spills! means the voluntary or
A"involuntary discharge of water for flood control as

'distinguished from releases for other purposes,

#iReturm flow' means that portion of diverted water
"that eventually finds its way back to the source from which
Mt was diverted, ”

"1Release! means the deliberate discharge of stored

water for conveyance elsewhere or for direct utiliz=tion.

mtConsunptive use! means the use of water by
%vapomtiéﬁ, plant transpiration or cther manner whereby
‘the water is consumad end does not return to its source
Mof supply. In geheralv 1t is measured by the amount of
Water diverted less the part thereof which returns to
"he stream. |

"1lowest major international dam or reservoir!
'means the major international dam or reservoir

gituated farthest downstream,

] "'Highest major international dam or reservoir!
"means the major intermational dam or reserveir situated

"farthest upstream,"

Section II ~ Interdependence and Relative Importance of the Different '
Uses to which a Waterway may be put

23. Hydro-economy ir.I the présent sensé of the term
dates only from the end of the last centwy and is the
product of a rapid development in technique. Formerly,
the only known methods of utilising the waters were
navigation, fishing, timber floating, water-driven
forges and water-mills and these, by reason of the
~dimple equipment they reqﬁired, the low.density of
population and the sbmewhat rudimentary character of

the economic system, rarely: got in each other's way.
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The situation nowadays is totally different and the manifold
uses to which water has been put has made it an integral
part of modern life, '

' Eaéh harﬁ?ssing of a waterway upsets its natural |
equilibrium and brings about a whole chain of important and
inttr-related repercussions. As Mr. Hartig has aptly

Itpointed out, sach interference in the régime of a waterwgy

has an effect like that of a stone cast into the water
spreading in a series of ever-widening cireles,

When, for example, in the course of equipping a hydro
power=-station, a waterway has to be diverted, nav1gation
and timber floating may be suspended, vhile certain hydro
installations. belonging to riparlans may be put ‘out of

'action.‘. The fact- that the water level is altered may )
"possibly adversely affect irrigation and the transportation

of dredged gravel, ruin fishing and deprive towns ‘and.
villages of their drinking water supply and their attraction

RN

for tourists etc.

There exlsts then, between the manifold uses to which
a waterway may be put, a state of .interdependence, a very
close solidarity. o '

The question arises whether‘theée various uses can.
be c;assified'éc&ordiﬁg’tb théif*écopég;c importancé.ahdl
an order of priority established. This would mean that,
in the event of cbnflfdt, a'less impoitant use would
have to give way to a more valuable one, or at least .
agree to tolerate any’ preaudice which might be caused to
its interests.

When a conflict arises in international law, as of
course in other branches of law, between opp081ng :
interests (even though these ars legitimate when taken
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singly), it is necessary to assess these interests,
classifying them in order of importance and deciding which_
of them should come first. This can be done either by
taking time as the essential factor or by laying down

certain genersl principles based chiefly on moral rights,

The law relating to navigatiﬁn on international water-
ways ié much oLier than fhat governing their other uses.
In Rome,irivers wsre regardedvas public property "res
publicae jure gentium! and the Stete had simply the right
of supervision and taxation over thum. The principle of
 the freedom of navigation is alsc affirmed by the maxim

"ripariziausus publicus est juris gentium sicut fluminis
itague cuivilibet liberum est per ipsui flumen navigaref
(Theodosian Code, 1ib, 14, titl.27, pera.2), But this
iconcept_was abondoned in the Middle Ages notwithstanding
a few local attempts to epply it, as in 1177 for the Po
and in 1255 for the Rhine.

In 1616, however; a\Con?ention,signed at Vienna
between Austria and Turkey recognized the right of free
navigation on the Danube and this was soon folloﬁed by
other special conventions of the same kind. - Not uﬁtil
the end of the 18th century, however, was 2 general
provision formulated. On 16 November 1792, a decree
of the Provisional Executive Council of the French
Republic provided that: !The watercourse of rivers shall
"be the common and inalienable property of all the
"oountries watered by it and no nation may without
"ihjustice claim the right tc have the sole use of the
"channel of a river and o prevent neighbouring peoples

"from enjoying the same advantages. .

'We shall not sttempt to trace the full history of

the right of navigation, since that would go beyond the
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- .scope of our stud;}.' Mention must be made however of the

Convention of 1804 on Rhine ducs which for the firat time
set up en international adminiatratian, The Treaty of
Pards of 30 May 1814 contains an Artiels 5, 4 rosmant of &
proposal, msdd hy Talleyrand, which lays down the peineiple
of the eump&ﬁte»freedom of navigatipn on the Rhine "in such
manner thet it may be forbidden to nons," The principle -
18 reafflmmed in Articles 108 to 117 of the Final Act of
the Congress of Vienma in 1815, was applied to the Rhine
£rom 1818 onwards and to the Danube after the Congress of

f?é:da in 1856, It was also the guiding principle of the
'African cOnfarence of 1885,

This brief retrogpect serves to explain, at least on
the time basis, one of the principles underlying the
comnonly held.doctrine thet navigation rights have priority

over those of other uses,

For instance, Fauchilla( a) ‘does not heeitate to state
that? “There is one point which is beyond diaputaz _a
"riparian must never do anﬁthing which directly or
¥indirectly may render 1mpossible the free passage on the
"river of the vessels of any riparian or non»riparian
"Stgte. In our view, freedom of navigation on inter~
"national rivers constituteg 8 right fortall peqples"

This theory has been accéptéd in a cerfain number of
treaties, We nesd only mention the view.taken by the
Belgian Government with regard to the diversion of the
waters of the Mbusea "The interests of ‘navigation must
"»evs have ‘priority over all other interests, subject
%o Buch.measures as may be required for the safety of
"neighbouring territories and the repair of the damage
"directly caused"

( 21) Fauchille, "Traité de Droit internat.ional public"
v°101&’ P‘bQII, p.l\\52. .
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The Final Act of the Congress of Vienna stipulated
that: . -"Each State bordering on the Rivers is to be at the

_ ?expense of ..... maintaining the necessary works through
: “the.same extent in the channels of the river in order

"that no obstacle may be experienced to the navigation,®

The decisinns"bf the Supreme Court of the United
States have also tended to upnold it, as fnr,instance in
the case of Iowa v, Tllinois, when it ruled that in the
nase of a navigable waterway the interests of navigation
-were the principal interests,  Similarly Article 5 of
the declaration approvediby the Seventh International

"Conference of Amerlcan States at‘Montivedeo in 1933

stipulates that "In no case either where successive or
“where contiguous rivers are concerned shall the works of
"industrial or agricultural exploitation.performed
Mesuse injury to the free navigation thereof. while
Article é adds that such works should on the contrary .
try to improve navigation in so far as possible,

What are we to think of thé'"time" basis? Should
we accept Fauchille!'s view that there exists semper
ubique et ab omnibus a universal vight of navigétion ‘
on all navigable rivers?

In many cases, of course, this ancient right
attaching to navigation ic of a final and priority
nature. At the present time it woula appear impossible .
to interrupt navigation on rivers such as the Rhine and
the Danube whose statute has been defined in a large
number of treaties, even for the purpose of hydno-
electric development, no matter how important or
advantageous this may ‘be.

- Such priority may also involve the carnying out
of certaln works such as locks, the construction of
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. which will be obligatory, .But should this supremacy
of havigation be made general? In other words, shoul
. the. laws ﬁdnceming‘ the use of international waterways
crystaliized at & certain point of their evolution?
‘We do not think so and endorse the view expressed in
the Report. of the. Commiasion of Enquiry t.o the
Bamlms COnterence. "There is yot another
coneequence of technical and economic evolution ainze
the Gougrasa of Vienna. ' A hundred years sgn
waterways wers principauy uaed for purpoges ot
' navigations today this is no 1onger invariebly the
~ case. Weterways r_xowadaya frequently serve other
"mrpopag. Some of them have become, oF are capgblé
of beeaming, a valuable sourge of electyris powle‘;':. ves
rom this point of view the absolute priority,of
navigation is no longer invariably admiasible , and
casea pay arise whex'e the carryipg out of works is
perteoctly mumw:ougmauumwmm
to impede navigat.ion.
' The_ a:ctual texds of the Statute adopted(zz)ia,
however, lsgs eategoxicé}.. Articla 10, paragraph 1,
states that: “Each riparisn State is bound o refrain
Mfprom all measures likely to prejudice the
navigability of the Waterway ses";. but this is
modified by paragraph & which provides that: "A
-Mpipariay State may sess ClOse a waterway wholly or
Win part to Mavigation, with the sonsent of all the
?'ripaﬁ.an Sf.at.eﬁ. -As &n exqeptionai case one of th_e
"riparfan States of a navigable waterway of inter-
hationa) eoncern not referred to in Article 2 may

! .
(22) League of Nations Treaty Series, Vol.’b 1983:-22,
' page 50,
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"elose the waterway to navigation, if the narigation on
"it is of very small importance, and if the State in
"question ean justdfy its action on the ground of an
"scongmic interest clearly greater than that of
"navigation, !

Sueh 2 crystailization of the legal system would
be net merely unprogressive but alec out #f touch in
.y case with presént—daygrequirementﬁ, In studying
the treaties in their chromological crder we shall find
that more and-more importance is being abtbtached to
other gses'and to the developument of power for the
. prodﬁgtion‘qfvelectric energy in particular. a

27. . . Some basis other than time must therefore be taken
for the assesgment of the relative dmpertance of the
various interests. ' '

In private law himan life takes precedence over
property; the ihtereats;of the community over those
of the indivicu.l, ir international law the interests

of the victorious State over those of neutral countries,

In the case of the uses of a waterway of common.
interest, however,‘the task is admittedly more delicate.
and is tending to become more aﬁd more so, - These

© interests are in fadt extremely numerous and also
highly coﬁplicated, and the relative importance of the

- various uses of a waterway changes with time.

It is diffioult at the preéent stage of evolution
of the relevant law to arrive at anj definite criteria.

 Orders of priority vary with different treaties.
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The Washington Treaty of 1l January 19()9(23 )

i:etween Great Britain and the United States, relating
to the harnessing of the boundary waterways between the
United States and Canada establishes an order of
precedence as follows (Article 8).

- "The High Contracting Parties sha]l_ha.ve,‘ each on
‘its own eide of the boundary, equal and simllar rights
-"in the us'e of tﬁe waters hereinbefore .defined as
‘boundary waters. '

"The £61lowing order of precedence shall be
observed smong the various uses ‘énumsrated hereinafter
for tl';ebe waters, and no use shail be permitted whiech - .
tends 'mat,eriany to iconflict with or restrain any -

- other use which is given preference over it in this'

order of precedencej
- 1(1) Use for domestic and sanitary pux:poses;

w(2) Uses fo;: x"zéa:vrigai'ﬁi.on,E including the sé;nrice
of csnals for the purposes of navigation;

"(3) Uses for power and for irrigation purposes.

"The foregoing provisions shall not apply to or
disturb any existing uses of boundary waters .on either
slde of the boundary."

Article 4 of the Madrid Declaration of 1911
gives priorj;ty to navigation. = The righjt. of
navigation by virtue of a title re.c':ogni,sed_ in inter-
national law mey not be violated in any way whatever
by the use made of the waters, It iS true that in

. this case an intermational agreement is presumed to
be already in existence,

(23) Martens, Recueil Général des Traités,
3rd Series, Vol,, , page 208,
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The above text should be compared with Article 8 of the
Geneva Convention of 1923 which safeguards the Regime of
Navigeble Waterways of International Concern by the following
reservation: ‘ '

¥All rights and obligations whieh may be derived -
"from agreements condluded in conformity with the present
#Convention shall be construed subject to ali rights and
" Wobligatiens resulting from the general Convention and the
" ¥special instruments which have been or may be concluded
roverning such navigeble waterways.”.

The Paris Convention of 23 July 1921(2h) instituting the
dofinitive Statute of the Danube riekes the In@ernational
Corniission "responsible that no obstascle .... due to the action
%of one. or rors Stetes is placed on the unrestricted navigation
Wof the rlver“ (Art 10). |

The Comm1551on nay forbid the consﬁruction of "works to
"be carricd out on the portion of the“waterway situated within
"their own frontiers which they'(the ripsrian States) consider .
nceessary for their econorde develbpmént, especially seee |
"those undertaken for purposes comnected with .... the
Sutdlization of hydraulic'power" «se "in so far as they nay be
"detrinental to navigation", (Art.l4). .

‘The Steztute of Navigation of the Elbe signed at Dresden on
22 February 1922(25) uses siniler language. (irt. 41),

article 29 of tho Treaty of Gopenhagen signed on 10 April
1922 between Dennark and Geruany stipulates that "an application
Upelating to drainage should in general be given preference over
Bapplications dealing with other improvements".

{(24) League of Nations Treaty Series, Vol,26, 1924, page 173
‘(25) League of Netions Treaty Serd.es, Vol, 26, 1924, page 219,
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" Portugal and Spain in the Lisbon Convention of
11 August 1927 relating to the River Douro go 80 far as
to refuse to recognise the river as a navigable waterway
in the intemstional section, where sush a character 1s
inocompatible with its full utilisation, It is
.prohibita‘d to lead off any part of the water except for
reasons of public health, the reason being that they
_attribute priority to works to be carried ow for hyrow
electrie development and declare them of "publie
utility and urgent".

‘ Article 35 of the Convention signe& at Prague on

14 November 1928 batween Hungary and Czechoslovakia,
states that the Contracting Parties shall facilitate

the construstion of engineering works designed to

ensure dramage; irrigation, to supply the frontier
communes with water and..engure the utilization of the
power produced by the frontier watercourses to afivantage.

The Federal Statute relating to the River Colorado
enacted in the United smamm-enamigmme

1}

fonovd,ng order, ot priority. .

(1) Flood ¢dntrol measures, regulation of the
flow of. the river and the improvement ef na.vigation,

, (2) .storade of water for public use - drinking
water = irrigation; -

(3) Generation of elec’erie pqwerv

~

Finally, we ﬁould quote Article 3 of the Treaty
of 3 February 1944 between the United States. of
America and Mexico which stipulates that:

. "In matters in which the Commisaion may be called
upon to make provision for the joint use of
international waters, the following order of
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preferences shall serve as a guide:

(1) Domestic and municipal uses;

v(2) Agriculture and stock-raising;

n(3) Elecbrie power;

n(4) Other industrial uses;

¥{5) Navigation;

#(6) Fishing and hunting;

8(7) Any other beneficial uses which may be
"determined by the Commission."

If this classification is oompared with that given
in the Treaty of 11 February 191¢ already discussed, it

- will be observed that greajer importance is attached to

the use of waterways for the production of electric power,

Dr, Quint observes that the tremendous progress
made over vhe last few decades, to which the vast hydro-
electric installations pay eloquent tritute, has not been
without its serious consequences in the field of
international law.(zé)
of a new_iype of river law under which priority is no

We are witnessing the creation

longer granted eo ipso to the interests of navigation.

An examination of these various provisions shows
that no hard and fast order of priority exists in

. practice, The relative importance of a given use

develops with time, Since the period of the Congress
of Vienna, the world has entered on the path of economie¢
development, At that time rivers were only highways of
£rade, but technical progress has since undermined this
monopolization of waterways by navigation and other uses
of undotibted economic significance have been discovered,
At the same time, competition from other means of
transport has diminished the importance of navigation.

(26) "Nouvelles Tendances dans le 9Yroit fluvial
intermational?: Revue de Droit internstional. et de
Legislation comparée, 1931 ~ page 325.
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Mies Reid doss not hesitate to write(2!: wNavigation
is not as important today as it was prior to the

discovery of electric power", The cage of each river
must therefore bs consldered on its own merits. If, .

for instance,. the order- laid down in the Treaty of

3 Pebrusry 1944 were applied to the Nile, thé Tesults
would be inadmissivle, The Nile is a navigable river
but its historic function hes always besen to irrigate

. Bgypb, which depends on the Nile floods for ids

existents, ' In that case the interests of irrigation

* undoubtedly have priority over other uses. Any attempt

to achieve codifieation in this sphere would therefore
be'both dangerous and futile.

When it comes to the use of a waterway of gommon

‘ interest, the relative imporbance of the interests

{nvolved amould tmerefore seen difficul‘b to gauge,
The following simple rules can however be formulated:

. In order to determine the order of priority of the
various interests, historical, ‘geographical, political
and economic considerations must all be borne in mind
whenever any work is carried out on & waterway of common
interest. ‘

Even where, by virtue o,f an anc:l.ent right. or
special clroumstances, one use is of paramount
importanve, this should not but. an sbsdlute veto on the
complete economic development of the waterway but
should merely impose cer{'@:in servj.tudés on subsidiary
nsea, -

.

(27) "Les Servitudes internationalss": Académie de
Droit intemational, 1933, Vol. 3.
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Lastly, the waterway should not be regarded as a separate
entity, The primary aim should be to meet as fully as possible

the general interests of the community it serves;(zs)
Section III - Advisability of Exgg; ing the Problem. Desirability of a
General Convention
30. The hydro-elepttric development of a waterway of common

interest by a country, in sn far as it alters the physical
cheracteristics of the waterway, is likely to be detrimental to
the inteérests of another State situated within the sone of

influence,

This is true both wheh the waterwey passes through several

' territories in sucteseion, on zzcount of the disturbsnces set up

downstream and upstream, and in the case of boundary waterways.
Since the waters are closely intermingled on either side of the
theorstical surface constituting the frontier, it is/clear that
utilization by one State of the part of the waters situated

on its own territory is bound to cause prejudice to the

other reparian State,

 On the other hand, each State has a right both of -
ownership and of sévereignty - to be examined below =
over that part of the waterway situated on its own
territory and can, stricto Jjure, make unrestricted use
of it. '

(28) 1In this connection see J, Hostie ("Contribution de la Cour
Supréme des Etats-Unis au développement du Droit des Gens"):'
The rule that the inteérssts of navigation are the primary
interests should be regarded "not as a strict rule but as
a general guide to be followed with due regard for all the
circumstances of the case. !
‘See also Smith, "The Economic Uses of Internationsl Rivers!
(page 136) and Dr. Quint, flntecrnationales Eivierenrecht!

(page 6).,



.How;‘therefﬁré;vis the undqﬁb#ed prajudice, caused
to othervStgtes to‘be reéonciled_with.phese rights in
perSOn&m? A study, in the following chapters, of %he
solﬁtions.provided by legal theory, internatiofisl case-
law and national practice, will throw light on the

question.

Before going any further it may be well %o make

clesr the purpose of such & studyL’

Tntemational law relating to the dewlopnent of
hydraulic power is still in its infancy. This iz due
in the first plass, to the modemn character and
technical aSpects.of the considerations that have given
rise to it. Another reason is perhaps the dlvers ity -
which is, however, merely apparent ~ of the problems
to be solved, Finally, most of the States concerned
have up to the prdsént dispiayed a.preferenCe for -
special conventions of‘limited scope intended to
regolve the specifie problems which had arisen irn this
sphere. Hence, despite the 1mportunce of its fiul& .

of application, there are very few "gene”al” tcxts

ochulthe@s( 9)hdd already reuognl ed\th&t

legislation relating to international waterways was

fone of the least developéd parts of international Law. N
amith 3% after noting the increasing importancs of the
use of imternstionn), waterwrys in-2ll fields; sayse (
"the use bf.watef for éhe production of electric power
is another development which ié “505‘C&p&b;6 of rcising
‘international questions” and he adds: "it is clear
that this problem of the economic ﬁsg Qf internationel.
rivers is one whieh cannot be completely solved by the

(29) Schulthess, "Internatinnales Weeserracht®, (1915).
page L.
(30)- Smigh, "The Economic Uses of International Pivers®,
- 1931, pages 3 and .
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traditional legal method of seeking-for~authority in the-
past. There is a legislﬁtive as well a8 a Judicdisl
problem, and the community af n;thDS is as yut vl thout
an effectlve legislature."

: However, the hydro-clectric development of waterways

. of common interest is becoming more and more important

from a practical standpoinp,’as we shall see later when

‘'we- come to .study the cases which have arisen or are

-awaiting settlement (See Appendix 3). It may safely

be assumed that this problem will assume parpicular
significance in the years to come under the influence
of two factors, namely, the laudable tendency of

countries closely to interconnect their national

networks and the recently conceived idea of international

power-stations, .

A further point to be borne in mind is that the
hydro-electric potential of countries is not unlimited
and that certain States hav» already harnessed over
50 per cent of their hvais. All States having
interest to harmess those heads which cen be developed
mos8t economically and give rise to the fewest problems,

a large number of development schemss on waterways of

common interest have been deferred., However, as an
.examination of the problems awaiting sctbtlement amply

_shows,‘the day of decision cannot be indefinitely

postponed, We therefore consider it desirable that
this problem should be governed by principles, clearly

enough defined to serve aes a practical guide for the

‘ solution of particular cascs,

The question then arises in what form these
principles should be set oul and whether it is possible
to codify them in a ctondard form of general- convcntlon
tu‘be submitted for the apyrDVal of the variocus

governments,
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A genera.l rule, to be impartial, must be capable of
application toa larg,e number of cases and, in inter-
hational law the faet that a measure: is applinabln only
to some-sixty or o widely differing Stat.ea is a reagon
 for exeroising great caution, This is parhicularly
true where rivers are 'cdncemed.’ The legal position.
relaﬁing to waterways varies from couﬁtx'y' to 'o'ouhtry,
Each waterway, morecver, has its own ind:[vidual |
characteristics, Lastly, the choice of uses to which
watorwiys are put is conditioned by the Wa
. structure of the State concerned. - One coﬁntry needs
. to develop irrigation, whereas another, with small

- coal resources, will prefer to install hydro poweb-
’ stations.

The exercise of caution is also advised by a
‘number of authors: '

Dr, A.N, Qu-m'o(3 1) considers that 'people will
come gradually to recogniae that each river has its
own individuality as, much from.the legal as from the

economic standpoint.. Although this individuality -
' has perhaps_been rather too much neglected by
 theoreticians, it has always existed in legal practice.
It must be taken into account even when this involves
favouring interests other than those of nevigation.
Each interational waterway, then, is to be considered
on. 1ts own merits and its statute should always be the
‘loéicai outcome of its geo-political charagter.”

‘In his conclusion, Dr, Quint affirmst  "Meamihile, one
must}'nev,er ‘lose sight of the fach that each waterway
_hes its individuality and, hence, the grestest caution
‘must be exercised when drawing up general rules,"

(31) Quint, "Nouvelles Tendances dans le Droit fluviel
inteérnational®, (par.27) :
~ Rewue de Droit int.emational de Législation
comparde (1931)
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Bfierlygz) expresses & similar view: "There are
many rivers, especially so-called 5internationalf rivers,
which flow through or between the territoris QfAMQrﬁ
than one state, which it is desirablé in the general
interest that the law should reg’uls,'t;e“.i!p that the maximum
of advantage may be extracted from them, But this
cannot be done by rules applying generally to all rive-s.
The politiesl facturs which have to be taken intu accoumt |
differ, and so do the uses to which rivers may be put;
ﬁxvig&tiam, electric power generation, irvigation; waber
supply to cities, are some instances.  Sume rivers are
more impovtant for one purposs and some for snovther, so
that they cannot all be derlt with in the same way;
each requires s régime adapted to its own special
circumstances. Experience has shown that special
river commissions, each with its powers end duties laid
down in an appropriate convention, are a'more suitable
method of fegulating the user of rivers than a general

law of rivers could ever be,"

. Pinslly, Smith® says much the same in the
fellowing passages: ‘“Expsrience has shown that these
declarations of general principle ar¢ of little or no

" value in safeguarding the interests which they purport
to serve, The actual conditions of human intercourse
are too complicated to be thus artificially simplified,
and gptempt to regulate it by rules logically derived
from a few gene}al principles are foredou@ed to failure
sese In the law of rivers there is clearly 1o place for
any purely legal doctrine derivéd from any single
abstract prineiple, whether that pﬁinciﬁle be the

(32) Brierly, "The Outlook for International Law®,
The Clarendon Press, Oxford.
(33) Smith, Op.eit. (par.30)
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abasolute supremacy of the teyritorial eovereign or the
old private lew dostrine of riparisn rights. The
former 18 as essentially anarchic as the latter is
“obstrugtive ... ALL good 1aw; national or intemational,
must be the fruit of experience, and premature atbemphs
to- forge agreement upon specific rules ars more ldkely
to do herm than good", Referring ta the Declaration
of Magzid, which will be examined lster, Swith
expressws 2 similar opinion: "Taken as a whole, the
‘resolutions 1llustrate the dangers of pramatire

. attempts at codification.. The report of the discussion
‘at Madrid makes 1t clear that the diplomatic meterdal
available for study at the meeting was quite insufficient
to 11lustrate the practical complexities of the problem,
In the light of what we now know, it is clear that ‘the
formal. incorporation of the proposed rules into“the
‘Bod,r' of positive infemationalvlaw would Have proved a
aerious obstacle to the economic development -of river
systeme, Any State which wished to maintain a purely
obstructive attitude would have found its position
strongly fortified-by an agreed rule of law and bhere
can be Jittle doubt that in some cases this advantage
would have been used in order to extort a heavy price .
for consent ve»s For the same reasone, the subject is
clearly one which is ‘.nc‘:t ripe for codification &t the
present, day, = Experience is rapidly aqcumula!ting but
it has not yet been adequately 5tudi.éd end surveyed as
.2 whole ..., new problems will arise for which no

exact precedent can be found and ... ady attempt to
codlfy the law of today would almost certal..ly put-v.
weapons in the hands of the obstructionists,"
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"What we can do is to study as carefully as
possible the available material in order to understand
' the actual problems presentéd by international river
systems and to unalyéé the tendencies of international
practice, (uestions of law will be closely involved
‘with questions of history, geography, strategy,
economics and politics. In most cases the statesmen
will also be compelled %o rely very largely upon the
guidance of éngineérs and other technical experts,” |

It must be admitted that the only attempt at a
genéral convention, the GenevatConvention of 1923,
which will be studied in detail, is open to criticism
-and has remained a dead lettef as faor as practical

applicution is concerned.

When the text of it was submitted to the delegates
"who had devoted so much effort to its drafting, a

_ eontroversy arose as to whetﬁer the principles
 enunelsted should bake the form of a series of
‘recommendations or .of a-Convention. It was this
latter form which was finally adopted by 25 votes to

- 6wite 1 sbstention, :

Even the Swiss dulegate who in the course of the
lescussions had several times Spoken in favour of
curtailments and had aIWays rccommend»d great caution,
- declared himself ready to accept a Convention.

But this heavy'votevin,fuvour can be chiefly
explaiﬁed,by:thg fact that the principle of the
-isoverqignty of stateg was safeguarded and that the
- main clauses seemed at that fime to be very cautiously
worded, . However,.there is good ground for'believing
that this virtual unanimity was largely due to

" reasons’ of -political expediency.
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The delegate of Brazll did not hesitate to oppose
the proposal, He considered such a draft convention
to be premature and particularly emphasized the regiOnal
nature of the questions involved.

However attractive the idea may be and although we

‘have seriously considered it, vwe are of the opinion that

the aim of this document, if it 1s to serve a useful

‘ urpose, should not be the ultimate formulation of a

draft general convention. In any cese, the majority of
the delegations on our Committee on Electric Power have,
quite recently, uttered the warning thet any attempt at

codification would be bremature.

Were we to put forward such a draft standard form
of genersl convention, the principies it contained would
1nevi£ably have to be vague to obtain the agreement of
81l parties on a minimym progremme, In view of the
present somewhat retrograde trend in the doctrine of
sovereignty, we do not consider that by so doing any

-useful contribution would be made to the progress of

the question under review. - On the contrary, in view

~of the inereasing number of cases erising in this field

a8 hydro-electric development expands, it seems necessary
for a complete study to be made of the question with a
view to bringing out the differencea in international

practice and, insofar as that is possible, o
' edubiﬂg any general ideas that might emerge.

In fhe chapters which follow, we propose to study
the general principles governing the hydro—eleotric
deveIOpment of waterweys of common interest. We shall
then consider separately the arrangements such develop=
nent entails in respect of 'the other uses of waterways
and, in partiocular, in respect of navigation, the .
allocetion of profits end the questions of procedurs.



L/EC&/].B(:
m/ECE/EP/98 «Rev,1
page Ly

- CHAPTER III PRINGIPLFS GOVERNING THE HYDRO-ELECTRIC DEVEIOPMEHT oF
WATERWAYS OF COMMON INTEREST,

34, _ These prlnciples derive from tneory, oase~1aw and

" national practice.

We shall begln by ouvlining tne flrst two sources,
'subjegtlng them to critical analy31s, and thsn proceed to

examine national practice,ln closer deteil,

A. Theory
35. This is derived in the first place from the work of
 ‘the Institute of International law and from oscasional
formilations by governments, The main sources are,
however, the’ writings of a number of authors and the

fundamental principles of law.

Section I - The Ihstltute of International Law

36. - It was during its Congress held at ‘Madrid on 19 and
20 Aprll 1911 that the Institute of° Internatlonal Law:
sdopted the text of "Internitional regulations regardlng
the une of 1nternational watercourses. for purposes other
than navigatien", more commonly known as the "Declaration
of Madrid". (34) (See Annex LY.

Up to that time, Conventions dealing with watercourses
had hardly.contemplatedvany problems‘beyond those of
navigation. Problems concsrning the industfial and
agricultﬁral utilisation of watercourses had not been:
touched on, Méssrs, von Bar\and Harburger first broached
the question when, at the Congress of'the Institute held
at Paris on 1 April l9lo,lthey tabled a motion with the

(34) Yearbook of the Institute of International Law,
. Vole 24, p.365.
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object of "determining the rules of international law
<fréi&tingftq‘iﬁtefnationdl rivers -from the point of view of
the utilisation of their energy." This motion was carried
-and M#, von:Bar, a pféfesso#'at Gttingen University, was
asked to present a report on the subject to the Congress at
Madrld, -

W

" The Dec‘aration draws a distinction between the two

cases we have already examined.’

The first gase arises where a wetercourse forms theé
frontier between two States. It is laid down in particular
that “neither pf these States may, without the consent of the:
other. and without special and valid legal title, make or
allow individuals, corporations,  etc¢. to make alterations
therein detrimental to the bank of the-other State.”

Thus we find here clearly restated the two princlples

of restricted sovereignty and of preV1ous agreement.

. The sccond case arises where a watercourse traverses
fsuccessively the turritories of two or more States. - The

'h articles propounded under thls head reproduce in gvneral terms
;.some of the llmltatlons which we shall come seross. in studying
the special Conventlons. First of all (Article l) "The
frontier between thu two States in questiog cannot be

' changed by thé construction of sstablishments by one of the
States without ths consent of the other."  Further all
Alterations of the water are forbidden. ‘The alteration may
be qualitative and dus to the emptying therein 6f "injurious
matter" or ﬁé‘é natural or arﬁificial‘deposit:of}ﬁéﬁter.-

:But It may also be quantitatlve if a certain volume of

{water is taken from the river, Muru ganvrally Article 3
'provides that the "utilisablc" or "essentlal" character of

the watercourse when it reaches the territory downstream
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shall not be "seriously" modified, We know that such
dlsturbancc may also sxtend as far as the upstrean riu&rian,
Artiele 5 therefore statss that: "a State situated downstream
may not ersct or allow to be erectad within its territory-

constructions or establishments which would subject the other

State to the danger of inundation," The damage caused is

taken here in a limited sense.

This text and in partlcular its second part 15 regarded
by many authurs as Jncomplvte.

8mith ariticizes it ssverely. He recognizes the necessity
of ‘the principls that the consent of both States is necessary
for any substantial alterations in the character of a water-
way of eommon interest, but, in his epinion, the Declaration -
of Madrid fails to state that there is any positive duty

incumbent on the opposing party of granting consent in cases

_where it cannot reasonably be refused., He claims therefore

that, as it stands, the Declaration -would sesm, like the

-private law -doctrine of riparian rights to consecrate the

. right of vetdF "The duty of giving consent is just as

important .as the right of withholding it"

It must, however, be borne in mind that this text represents
the first step made along this path. Although certain
countries and some authors may have criticized it as

obsolste and too general, the fact nevertheless remains that

 the principles it’ thus lzid down for the first time were

re~gffirmed in the Geneva Convention and also inspired a _
large ntmber of Conventions of that period, two facts whlch
in our opinion, conetitute not th> least of its merits,

—~

On 23 July 1932, a report preparatory to the work of

- the Seventh International eonference of American States at

Montevideo was published by the Permanent Committee on
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Codifisation of Public Internationsl Law '"on the general

" priviciples which méy fscilitate regionsl agreements between

:idéanﬂﬁﬁ States on the industrial and agrdonliural use of
sibdire of international rivers." ks reporé hﬁu&aﬁ
Sning the right of a riparian $tate ¢4 being "an

exclusive right condibloned, howsver, in ite exsrclse upon

the necepgity of not injuring the equal right dus to the
neighwouring State,” It then cites the words of the

Dealaration of Madrid which laid down 7eertain principles

which comstitute & well-defined cutline of juridica)

'regulation of the subJeot", prinoiples "dictated by reason,

,having in view not only the complexity of the pelations

between States through whose territories streams run, but

also interests»of 8 more ggneral character, suchas those
relating to navigation and public heslth, which might be

~ injured by the contamination of the waters or the poisoning

of fish," The report, the text of whigh is given in
Annex 5, concludes that "For the utilisation of waters of
'intéinatiohal fivefs for'indusirial or agricultural
~purposes, agraement between the riparlan States is .
indispensable, since such utilisation on one side may in
various ways affect the other benk if the river be the
Ptoundary, or affeet the tex‘ritbry of the neighboﬁrihg
State if the river runs through it, This fundemental

-principle ie foreseen in-the programme."

The gheoretical §tandggint og Cerggigﬁgovernmeggg.

" There are few exampl§9'of'a government being led to-
formulate & general definition'of its theoreticel standpoint
with regard to thevhydro~electric developmént of waterways
of’ common 1nterest.' Such a theoretzcal standpoint must

' not ‘be confused with ‘the practiee of States as reflected
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" 4n the conventions concluded by one country with various
others, The infommation contained in this section should

thérefore be regarded as purely tentative,

The chief cése:in question is that‘uf Bavaria and
‘ A\lst ri& . ' »

' The most important waterways constituting part of the
Aﬁstxfonaavgman fx_ua-aw.m are vae inn, the Saalach, the
" Salzach and the Danube, = Although their hydrowelectric
. geyelbpmant has given rise to no official ggﬁeementlbatween |
~‘the two countries, during diplomatic negotiations between
.FBaﬁariajand Austria with reference fo the proposed diversion
of the Tyraleah Ache by Austria, the two States formulated
the following conmon viewp01nt ’ ‘

a) It is recognized that neither State enjoys
4‘“qxclusive.righta.over—the total volume of the
waters of sontiguous waterways; but that, by
virtue of general principles of law, each of
- them - apart from exceptions arising frOm.special"'
| legal circumstances - may claim the.right to
explcit half the volume of thé waters ofbthe

waterwsys in question;

b) To ensure that the hydromelecﬁric development of
a particular waterwsy takes place under the most
favourable economic conditions, it would be
degirable, th each individual case, to ssek by
common agreement what manner of developing the
hydro-electric rescurces of the waterway 1is
calculated to give the highest yield from both

the t echnical and economic standpoints;

¢) Should the study point to the conclusion that the
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most rational solution is not ‘the sharing of the
volume of the waters but some other fomm Qf exp101tatlon
such «s a division based on the gradient of the
river bed, the rignt to the harasssaﬂgg in one
or the other State, of the hydro power in question
and to ‘the use of the volume of water belonging to
the other State will be conceded oa coudition that
‘the economic interests of the remouncing State
and the possible rights of private individuals
concerned be safeguarded, That being so the latter State
would not refuse to the other State, or to a national
of the other State seeking the concession, the right
of harnessing the volume of water to-which it or he is
entitled, ‘

This principle has since been- re-affirmed in negotiations
between the United States and British Military Governments

~in Germany; on the one hand, and the Austrian Governmeat, on

the other; for the Jjoint development of the hydro power of those
reaches of the Inn, the Saalech and the Salzach which form

part of the frontier, These negotiations envisage the setting
up of an Austro~Bavarian Joint stock company for the joint
exploitation of the frontier reaches, each State holding half

the shares and the power produced veing shared out in the same

. proportion,

~ This principle has further been confirmed by the so—called
Vienna Agreement of 1947 between the American and British Military
Governments in Germany and the Austrian Government on the
provisional regulation of the power produced at the two
frontier power stations of Ering and Obernberg which were

erected on the Inn during the second world war at a time

when Germany and Austris were one.
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Yet Bavaria has not adopted the Austrian position with

regard to successive waterways, which is as follows:

é) In accordance with the law of territorial sovereignty,
~ such waterways are at the entire disposal of each
_céuhtrv throughout the whole stretoh within its
territory: o |

 _$)_.w1thout preJudlce to the above 1egal stdnapoint,

Mistria would be willlng,rfor the purposes. of a '
iore rational development of the waters énd on é

: reéiprocal basis; to communicate, to the neighbouring
State any plans for the development of waterways
crossing its territory and to give representatives

- of that country the facility of familiarising
‘themselves-with such plans;

» c) the neighbouring State would be in a bgsitiun to
inform Austria of any objections it might have to
such plahso "Should Austriavrecogniée-the
justificétion of those objectioné on legzl, technical
or economic grounds, an accreditsd Austrian
representative would put them forward during the
legal enquiry into. the céseﬁ the administrative
_authority having however complete freedom of

- decision.

d) the viewsof the neighbouring State would‘be

| represented only if‘a previous agreement had been
reached on the economic and legal compensations '

involved.

Section III. The Authors
39, Internatlonal river law has 1ns£1red a lnros > number of

workp, chiefly oentrlng on the question of navigation, and.
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a considerable amount of documsntation ex1sts on the subject
of the. legal orlglns cf the principle of free navigation,
On the other hand, the other uses to which international
A _waterways may  be. put ‘have received little attention from

' fjnrists.
‘ 'Fwammnmnmunmeﬁmtu@mm,mmhyﬂnw
Qf 2. right of ‘unrestricted sovereignty over ‘the part of a
_ wa%avway-belonging to it,-a State is free to use it regardleas
of ‘the prejudiee caused to other States, .

‘ That, however, is what Kliber claims, Writing in 1819 (35)

: he remarks that "the indopendence of States is particularly

marked in the free ‘and exclusive use of their right over

- the whole extent of the waters tin their territory).t ‘
Admittedly; at the time when he published his work there was \

- no question of installing hydro—electric power stations, but -

" the rules he states are kept in very general terms and he

‘ilater oonfirms them in the following words' (36)

“A State.ls eqtitled not only to possess and use the
territory but even to add to it by means of alluvial deposits
or avulsion .... . Tt is entitled to exploit its territory to

- -achieve its proper objccts sare DY such means, amongst

“others, as changing the sourse of waterways, even if that -
" might turn out to be to the. de$r1ment of other States,"

An Austrian Jurist, Bousek (37) likewise supportea this
argument. It should, however, be observed that he rez;ed
'on some inaccurate data in developing his argument. s
begin with, he claims that Schenkel favoured the principle

(35) M"Droit des gens modernes de l'Europe", quoted b}
' Van Eysinga, "Les 4 flepves et canaux lnternationaux",p.lao

(36) Europfisches Volkerrecht,2nd edition, 1851, para 134,

N Bousek, "Intemiaticnales Wasserrecht! (in the nProtokoll
‘ - {iber die internationale Wasserwirtschaftliche Koqferenz,"
Berne 1912) page 70 et seq,
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of unrestricted soverelgnty; That is not strictly true.
Schenkel (38) only criticises the attitude adopted hy the
German Relchsgerloht in a Judgment zundered in 1927, .This

~eourt had in fact conceded that a State nct only should not

harm a neighbouring State, but in some cases,owéd‘a duty

to take posigive,measureso Schenkel, hoﬁ@ver, only wishes
to concede the "negative! prineiple of non-tortfessance’
(srtifiéal cﬁaﬁge of the mode of flow). and net the Upositive!
principle of the protection of ﬁhe'rights of neighbouring
States., 0

Schenkelfs as well as Bousek's obscurity seems largely

‘due to the fact that these authors do riot clearly dlfferentiate

between_publig international law and private or administrative
international'law., It 1is also curious to note that Bougek
relies.on an agreement concluded between the United States
and. Canada in 1909 whilst other authors, llku Schulthess

and Oppenhelm (39), adduece the support of the same agreement

in order to advance an argument to the contrary.

Some writers, pursulng the opposing principle tu its

- extreme conclusion, would deny riparian State the

possibility of harnessing that part of the waterway flowing
through its territory, should such development be likely to_
preaudlce other States, Fﬂber (40) seems to maintain

this view when he says:

-

(38) Schenkel, "Badisches Wasserrecht", 2nd edition, paras,
11 and 1. . , A ‘

(39) Oppenheim, "International Law," 1929. Vol: I, p.321.

(40) Dr. Max HWiber, "Ein Beitrag zur Lehre von der
Geblietshoheit: an Grenzflissen" in the_"Zeltschrlft
filr Vélkerrecht," page 159 et seq.
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"As a gerieral"rule, each State disposes freely over its
territory and exervises its authority aver ‘such territ\ory
oxclusiwly, it is not entitled to act «n fore:.gx territory,
nod Bound to tolerate outside action on its own terrﬁ.‘bary. ,
’the anly aotians which, having been committed beyond ‘the
'State‘e frontiers, may be regarded as unlawful are those

: whioh have & bearing on the natural or ertifieally ,
constituhﬁd state of affairs, and hence on the rights of

the other &at.e.“ o -

‘ An the one ha.nd, absclute eovereignty of the State taken
38 far as its: strictly lagal .consequences will go. On the
‘other respect of the proprieta*y rights of the other State
likewise applied :ln its most extreme and even tyrannical
-form. Such are the two principles which clash when t.he
‘question of developing a waterway arises, ~ As might well
- be “supposéd' ‘A there gravitate around thess two extreme poles
numbers of ‘more subtle theories claiming various sources |
‘of inspiration. - We propose first to cutline t.hem in
brief and lat.er to maks a coherent analysis of them with
reference to the basic principles of  law, )

To begin with mention must be made of cert.an,n wrlters
such as Grot:x.us and Puffendonf who based thelr theories on
the doctrine of the school of natupal law and the law of

nat. ions v o

- Grotius, for e'xé.mple,-‘k:onsidérsﬁ ‘c;hat éll gog"»ds wer;é |
opoe the common property of ald men, - - Gradually a div 1sion‘
of these goods came sbout; same men then reserved their
rights over things which had become the property. ‘of others ,
their intention 1h so doing being to depdrt as littie as '
possible from ‘natural equity. From bhia he deduces tha.'b
inh very grave necessity the pristinu right is revj.ved 01’
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making use of things as if they had remained common property,
since in all human laws, and consequently zlso in the law
of property, this extreme necessity seems to have been

accepted,!

Grotius carries his theory even further. From this
original community of property he deduces the right of
iﬁoffensive use., A people, according to his view, can
Justifiably occupy a part of foreign territory if the masters
of the latter, having other more fertile land, leave it
uncultiveted. Thus, the right of sovereignty gives way
before the right of the person affirming his need of the

uncultivated part of another'!s territory.

Puffendorf, for his part, témpers this theory by
introducing the concept of sociability which he likewise
derives from natural law. "Every men should cultivate and
observe towards others a social attitude, which is peaceful
‘and agreeablc at all times to the nature and need of the
human race ..., henee, all things which necessarily work to
that sociable ettitude are understood to be commended by
natural law and all that disturb or destroy it to be

forbidden.,"

In the eyes of Puffendorf, the '"necessity" spoken of
by Grotius does not justify unlawful acts but only excuses
them, There is hence no longer any question of a real
right but rather of an imperfzet obligation, a law of
humanity similar to that which obliges one to aid one'ls

neighbour in distress.

According to him, however, this obligation is an over-
riding one, permittin_. those driven by urgent necessity to
resort to force and to take for themselves what is
unjustifiably denied them.
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Among the other Jurists who refer back to natural law
and make it the basis of the law of nations are Wolff and
Vattel, These latter, while enunciating the general law

f‘thabneaah_natimn'“should contribute to the happinessand
parfectian.of obher nations to the fullest exbent of its
power" go an to state that, charity beginnirig at home, a
nation's duty to itself is "primarily and preferably to do
all in ite power for ite own happiness and perfection.”
‘Furthermeps, each nation also derives from mafurd the right
to the peaceful ehjoyment of liberty, which hence must be
preserved, Their dogtrine is no longer as categorical in
its consequences as that of Grotius, especially as they
éstabliah a distinction between perfeet and imperfect rights,
Thus, thoﬁgﬁ each nation has preserved from the primitive
community some>riéht over things belonging to others, these
constituﬂe ;xceptional and "pgrfect" cases.

They regard as juétified the seizure of another's
. possessions evgh’by force in case of refusg;, Vattel quoting
. -in support of the-seigure by force of things indispensable -
to the seizer, the ecase of takiné food and even that of
abducting women (justification of the rape of the Sabines),
The aim pursued being, however, to help society alpng the
road to perfection, natural law must be aided by political
laws arising from existénce of an international society, |
such laws being either conventionél or customary laws, That
" imperfect natural laws alsc exist can be seen when a State
.cannot demand from another the accompllshment of a duty by
virtue of political laws. Thus, as regards rivers, the two
authors recognise that they are subject to territorial
"sovereignty., They belong to all for the purpose of drinking
and drawing water but the sévareign State can quite justly
deny the right to this use when its exercise is to its

deﬁriment.
}
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Hence it. is on its consent that depénd the 'cbnditions
to which it may sub:}ect the right it grants.

43, Separste mention must be made of }hgelhardt , sines,
not content with basing his ‘argument on the principles of .
natﬁml law, he strengthens his thesis by quoting the
celebrabed passage of the Institutes "Bt quidem naturall
Jure ¢omminis sunt onmia hadc aer aqua profluens et mare
et pur hoe litora maris - Flumina autem omnia et portus
publica sumt.” For him Roman law 18 the eutpr,euion of

" natyrsd fa¥, Waterways, naturalem oomsus #uii Mgoren
'osnem:,’ form part of public property and can belong to ne
person hecause nobody has the means of capturing' then,
singe . servitude is incompatible with their constant

‘mobility,  “There is in any case nothingA to be gained by
monopolising an exhaustible object which is constant];r

renewed, of which all have an equal need and which esech

" can use without diminishing the share of the others.

Vernesco (1) Carathéadory (82) ana Demorgny (h3)
express similar views, the latter affirming ‘that nature.l
law recognises no privileged. riparian peoples. Rivers are
property eommon to 4ll and are mszckmthey_ﬁ,q,nemme

" nor condominium, |

"‘::"“'.‘.3,6 - .:‘_; ,""'Q'J"'

Some writers have reverted to this idea of ‘condém;ﬁimn‘
or rather coimperium, We have already met it when studying
the detemi;nation of frontiers in centiguous waterways,

(A1) Des fleuves en droit int.ernational, 1888,

{42) Du droit international concernant les grands cours d*eau,
1861, -

(43) le Danube, 1911,
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According to this conoept there would be a common

. _sovereignty of the two States over the river; | Thet f)ecx-ee of
: 16 Novmhzr 2792 stated that “the water course of rivers.
_shall be the gommon and inalienable property of all the
ﬂountries wafoored by it,» Oppenheim speaks of "gems:lnsames
'mganwm" (Joint t.enancy) '

aivier (L) eonsiders that contiguouq or suctsessive

_iatémya. are the common property of the riparian States,
Thus in addition to its right of soverseignty over the portion

of the Tiver contained in its territory each State has a

. right of 'co-aoi'éreimiy éiraz: .the other parts of .the fiver.

SOme authora base the;!.r limitation of the sovereignty of

.States over the porbion of waterwiys of - common mt.ereet
flow.’mg thrdugh their t.erritary on the ooncept of natural
ini'.emational sérvitudes.

The State for the beriefit of which a servitqde existed
would be obliged "eiviliter uti" its i'ight » Which means that
it could not cause any damage to the restrici‘.ed State beyond
what was strictly necesaa.ry.

Haffter says thet "the natural relaiionships of States

o wh:.ch have to develop side by side sarry in themselves the

neoessity of certain restrictions of sovereign rights o4
They have been given the name of natural 'pxiblio gervitudes"

2 (Bammwawmcessaﬂ 26}, To these are added

the positive servitudes to which state”‘l’x"'v’e*fml;t.,_c,gnsented
(servitutes juris gentium voluntariae) through tz-eaty or cust om

As a result of the former, a Stdte is obliged to rsceive
the waters which flow:ina natural manner from. an adjac.ent
State,. and must not divert the course of a river:in hamessing ,

" it. . In short, it must not cause injury to the neighbouring

state.

(Ad) Pﬂnoipe du droit des gens, 1896,
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Mlss.Reld (h5>_ makes 8. dlstinction"betuaenrnegative

| and positlve servitudes. She p01nts out ‘that. natural
.resources are unevenly distributed, and thet this mal-"

distribution is further complicated by the establishment
of arbitrary frontiers between sovereign States. In her
view, negatlve servitudes constitute one means of bringing

. about & better distribution}of natural wealth, "A

significant appiication of a negative servitude," she -
desdares, "slready occurs in tonnectien with ¢hs ¢ontrol
exercised over the diversion of waterways ~a problem
aggrévated by the rapid development-of hydro-electric'power,

~ since uncontrolled diversicn might eventually ruid a

particular industry depending on that power, or even the
electrical industry itself," In support of.hef argument,
the author quotes the Treaty of Versailles, whereby Germany

. bound herself not to undertake or to allow the construction .

of any lateral canal or any derivation on the right bank' -
of the river opposite the Frenchlfronﬁiers. She contends .
that this reshrioction is thé corollary bf the. positive
servitude, gfanﬁed-simultaneously'to France, of taking

. watér from the Rhine to feed canals, whether existinmg or

LS.

to be constructed, and conferring on her the exelusive

- right to the power derived from works of régulation on the

v

river, . -

- Private law, says Fauchllle, has formulated in slmilar

' cases a theory which should gulde us. Relatlonships of
‘ contigulty or neighbourhood between properties belonglng
" to different.owners neoessarily result in a conflict between

their respectlve rlghts. . Such conflict can only be

. _(As)fop‘.. cit. (par, 28.)
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resolved by means of certain limitations imposed on the
sxercise of the rights naturdlly inherent in the property.
He th&z eﬁﬁmeraies a 'mimﬁer of consequences which he regerds
| 'as aecepted a pr:.ori in the absunce of  gonventions, namély!

o 1, e ripa.rian cen never change ‘the point where a
-watércounae enters ‘the territory of a riparian State,

. w:lthout the consent of that State, ag such a change is

» squivalen’a to a modiflcation in the latter' gctual cm:,mxg

- 2v A viperian ca.nnot. make or e.llow to be made in its
berritory: eonstructions ‘or establishmenta which will be a
cauae of . floods’ affecting another riparian, ’

. 3. a riparian eannot perform in-the part of the river
which flows along its border acts which will have the
effect of drymg up and completely eliminating the watemy
on its arrival in ‘the territory of anothey State, That
 dgain would be a violation of the very constitution of
the territory of that State, |

‘Quint also thinks thst conflicts of interests which
arisé in “ comection with internatiorial wat erways "derive
sssentially. from the international law of neiéﬁééurly
' relations’ and private law provides him wiﬂh'a good starting
joint, He recalls in this connection Articlss 4l and
6l+5 of the French Civil Cods: "A person Whose property is -
on the border of a stream can use the water as it flows to
“irrigate his la.nds. . A person through whosée tenement the
.water i‘lowa can everi use it.for the; distance it runs through
. such tenement, provided it is put back in its ardinary channé.
h When iv leaves his tenement." VIf a controversy arises
veees. the Tribunals in rendering their decisions must
reconcile t.he qecesﬂti 2g of agriculiture and the respect
due to ownership ... ." Articles é?é«and 677 oi‘ the Civil

e
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Code of the Netherlands are similar to those of the French
Code, A

i)

_ The sovereignty of a State is one of the essential
elements of its personality in the internati-hal community.
It can be def;néd inside its territory as a éupreme |
éqwer which it is callod upon to exercise, but .within the
limits 1éid down by the same right of other States., That
at least is what Pillet affimms, when he says thet "States
havoe ﬁﬁéng'themsglves ogly cne fundemetital end sssential

right, that is their right to mutual respsct of their

soveieignty," HoweVer,,although‘rq cgnising that each

~State has a right of soversignty, he subssquently subjects

it to the internationsl community. In the international

spciety; the presumed right of independence_qg,@he'State

does not exist; Hthe State cesses to be the master to

‘become a mere member of the association, and a subject

of the common interests of that society." 'Wﬁeﬁﬁthere is
a conflict of interests, the author admits.the law of the

least sacrifice. "The only means of settling the difficulty

. 1s to give the preference to that of the tws “sovéreignties

of which the claim is based on a greater interest from
the point of view of the exercise of its functicms and
thus of the fulfilment of its duties.® |

' Most authorities who have ‘studied the atilisaticn of
waters for industrial purposes admit the,SUvereighty ofthe
State over the portion of the woterway sitvah~? iﬁ itse
territory, but insist on the limitation of thét sovereignty
by the right of ownership possessed by the neighﬁcuring
State. As soon as serious injury may be caused to it as
a result of injuries inherent in neighbéﬁrhoéd%‘iﬁs consent

mist be obtained, and pr.or sgreement is then necessary,
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Kibkor (}‘6) favours the principle of absolute
Asovorcignty as regards the disposal of the waters, but
upholds that of the inviolability of the foreign

torrif-ory.

e 47) upholda the unlimited right ef the wp-
stream owner to divert the flaw, He admitl, however ’
‘thn in «rt.ain special cases it is naeeuary Yo ‘compare
"the value of mnflicting claiing of opposing States '
accordlng to the effect upen eaeh of the aot of
';diverlion"; and. he further regards it as a moot point’
whethex' a diversian which results for the upstream

proprietor in s alight advantage which canmt bear
'oompa.riam with the disadvantaga result.’tng for the
- downstream prqpr;tetor amounts to an abuse of pom.

ﬁhpenheim, in his trea‘biée on internat}ional law, -
, evarywhere insists on limitation of sovereignty.

uu it il 8 rule“ he says, "of Intematinnal Law
" thét no State is sllowed to alter the natural conditions
o¢ its own territory to. the disadvantage of the natural
conditiom of the territory nf a neighbnuring State, Fer
t.hiu reaaon a state is n>t only forbidden to stop or to
divert the flsw of & river which runs frém its own t»o a
nelghbouring State, but likewise to make such use of the -
vntar of the river as eit.her causes. danger to the '
neighbouring state or prevents it from making proper uae
of ‘the flow of the river s its part." "As regards the
ubilisation o.f the flow of [ mtemat:.onal ./ lakea soesy

(Ab) Zeituhrirt fur Vslkerrecht, Vol, 11, p.573: Zur Frage der
mehreren Staate Gemeinsamen Gewdsser."

w7) WInterpational Law chiefly as in‘berpreted and applied by
the USA,"1922, para, 183,
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-ghe . lama is welid as that eanceming the utilisation of
"ﬁ‘xe flow of xivurs." 3
P ‘ . As‘_ﬁgr‘ﬁuth (@) P he lays down tha follew:mg
. nrinciples. No State is ,)ustli‘led in baking unilateral
‘ ‘ction to use tkve waters ni‘ an . intematianai river in-
any mnner which ¢ causes or threatens &p@remﬂe )
injury? te the lawful int@reets of any othar rlparim
| Btate, On the other hand, a State m nat &b\lse ite
legitimate ¥ights; and when the injury which 3 may "
‘suffer As not "appreciable", or is neghgible a8
_Veempared with the very great advantages obtamed, it
should aequic‘:xeea s subject to full cﬁmpensatim. .« 3uch
_minor datmmant, shich is not “apprecia‘ble" ) c@rresponda
1to the inconvmiér\ces due to goed nelghbot.trlinass.
When there is a dispute on a matter of this kind' or on
" the 1mporhance af the proposed constructiens, ‘the. partieb
shall have racourse to arbitr: 1tian.

Ghult;ess (_“9) EXpressas 'che same opim.on. "'J@e
t.erritaria;. sovereignty of a St.ate is subject. th a
limits.t.ion in the senﬂ'e ‘that alt-haugh i may in princlple
dd spose freely of* its territary, it cannot, in the '
‘exercise oi‘ its territorlal sovereignty, affact the °
territery of the: neighbourmg State in such a way that the

: latter suffers injnry. ~ He explains s -‘however, that. only
the effecta on "t.he natural or ar:ifieially constitubed
State® of affaxrs in the neighbouring State are consider»
ed as bemg ‘unlawful,  However, it must suffer "acts
of no. j;mportance“ having their erigin ‘beyond the fronmtier,

*

“3): Smi¥h, OP-:: eit, (par. 30).

(49) - Schulthess, o eite. (par, 30),
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if they are the lggal result of ownership and if they do |
not impair essential interests, They ars, Ne adds, what
_one might call the prina:lples of the "law of :mtemation-
8l neighbourly relations.? ‘
Schulthesa, his study, dra.ms up a diagram of tha .

. varieus faetors on ‘which an influence may be exem}.ua
and applies the above principles to each perticular eag?)

Lederls is also insistent on the same point, )

- "The opinion prevdlls at present, " he says "that .
the right of eas’h"‘stat«e to dispose of the watercoursas
situatied 3;1'; its territory is limited in se fer ag ite
arranganeats might result in injury to another State.”

He thorefore considers that there would only be

violation of the territorial integrity of a State if the
acts of another State caused‘injury to it, Like
Schulthees, howsver, to whom he refers, Lederle admits
'tbat '?negligihle"-injux;‘ies are not regarded as injuries

if ibay are the normal result of a legal use of property;

* We are, therefore, back to the ;;roblem of ass‘q‘asihg
the nature of ‘the in'jury caused.  That 'cmestion must not
be set‘.tled subjectively.by one of the inte;-est'ed Sté.tes 3

(50) The diagram drawn up by Schulthess is as follows:

Integrity of the
territory of the State

"‘v . . . . - .. ~ -
' '- ' _,ﬁ.w“"'""'“ NN'

, Integrity of The = Integrity of the
domain of

waters . . land domain

©' External form of the waters * Bubstance of the waters
(ph}{sical integrity) e {chemigal integrity)

- Course of the waters : 0 Amoumg. of water
. t . . . .
Place of entry into & X . ' t Inerease.‘;f water

neighbouring count.ry

. Deerease of water
Current. ‘ :

‘ Speaﬂ of flow

(51 Lederle, "Das Reolt der intermionalen Geéwllaser, "
e p. m«iﬂ; seq. -
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the decision must be taken on the basis of objective
data and Lederle submits that "it is generally.admitted
that any alteration of the nature. of the waters.

cpnstituteS'& serious injury."

(52)

Reference has alreadv ‘been made to Hiiber
we noted then that by some of the principles he laid
down he meant to forbid to a State any possibility of
expioiting a river in a way likaly to cause injury to
another State.  Further on, however, he reveﬁs to the
sommon doctrine in stating that vacts of no 1mportanoeA
having their origin bevond the frentxers, should be
enllured if thuy'xuauLt from. lo&ul use of p*operty and if
.‘they do not affect the nelghbour's essential interests.
An optical factor, as for instance thp destruction of a
natural monument situated mithln the frontier is not

regarded by him as- an lmportant‘effecta

He élso'admits that when there are extraordinary
restrictions of the legal use of preperty vhich A
reérésent déparﬁures'from the general rule, it is
necessary to‘ob+éjn a “"special titie" i.e.‘to‘negotiate.
Finally, speaklng of ‘?ORth” rivers d1videu "rea¢1ter"
i.e. utilised COH1Olthy and not in accordance with ‘their

" separation in svace, Hilber claime thot they can be
utilised Wy eééh of their co-proprietors in so far "as
‘sich utilisation does not diminish or render impossible
the already existing or possible legal utilisation by the
othep co-proprietors, ' ’

-Bibrsken: (53)
decided that the prlncjple accepted 1n the theory and

in a short study on this questlon

practice of inteimational 1aw ‘lOLblub the S% ate to

(52) Huber, op. cltg,(pa¢ 1)
(53) Bdreken, "Das Wassergebiet- Finnlands in
Vikarrechtlicher Hinsicht p. 166 et seqs
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commit #ots resulting in injury to and ¢onsiderable

effect® on another State, On the other hand, the State
»1g fres in respect of acts the result of which only:

represepts minor detriment and negligi¥le effects,”. .

As for von Bar (54)

he says it must be accepted

fas 2 generally recogniged principle that no State may;

by eonstructions made by it in its terrlbloery, cause a

positive and easily recognisable injury to the territory

of eandther State.® |

Neumeyer (55) lays the maiﬁ'stress on the

" distinction betwsen navigable and non-navigsble waters.
"An alteration in the course of the water, which 18
harmful to other States, is allowed in the case of
springs and torrents, but prohibited in the case of

‘ rivérs with a regular course and of lakes"; and he also
pointa'out the interference of the rules of international
law in this matter with the administrative and civil

\law~of each State,

Jellinek (56)~clahrs that "a State has the right
" as a moral person within the framework of the law of
natlone to require another State to abstain from

; commlttlng Lnlawal acts" likely to harmm it,

Meurer (57)° lays down the following two rules :
. MAny utilisation of common watercourses is perﬁitted
(df it does not cause the neighbour any ingury or only
an ingury of no importance.®

"Diversion of a watercourse by the upstream State

-and its damming by the dowmstream State are forbidden,"

(54) Annales de 11 Institut de droit 1nternationale
Vol, 24, page-156,
(55) Neumeyer, "Internationsles Verwaltungsrecht",l922,

Volo 2) p“‘b" 5‘

(56) Jellinek, “Systeme du droit public subgectif"
edition, p.302.
(57) Meurer, "Zeitechrift fUr Politik",Vol.4, p.371.
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(58)

interest are subject to various sovereignties and sach
- must take account of the legitimate rights of the others,

Sosa Rodriguez notes that rivers of common

"It would be untrue to say that, to be consistent, the
doctrine of the absolute sovereignty of the State over.
-its rivers! which the author upholds as regards
navigation *should lead Lu tie right of each State to
carry out on the portions of international rivers
belonging to it any works it pleases,” If such ‘
absolute sovereignty of the State over the rivers permits
it stricto jure to prohibit foreign shipping "when

the agricultural or inuustrial exploitation of the
rivers is involved", the question is different., Hach
of the riparian States enjoys a right of ownership,
which 1imi%s the freedom of action of the others.

The writer concludes by saying "The best thing
is therefore for the Statea to agree on the matter by
means of conventions", If there is no convention, he
adds, the States can be guided by the soclutions
offered by private law relating to neighbourly
relations, thus agreeing with the theory put forward
by.Fauchille. ‘

o ———h by s e s

(58) Sosa Rodriguez, "Le droit fluvial international |
et les fleuves d'Amerique latine", p, 51,
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PRINCIPLES GOVERNING. HYDRO-ELECTRIC DEVEL. . MENT OF WATERWAYS

~ OF COMMON INTEREST _

Case-law

Case-law proper on this quéstibn, as a normal rule,

‘. gonsists of judgments by international courts or

decisions by ad hoo tribunals or commissions,

Note should be taken in this connectdon of the

i judgment rendered by the Permanent Court of Justice at

the Hague on 28 January 1937, ‘which seems, indeed, to be
cne of the very few Judgments which may usefully be cited.

It should also be pointed out that this judgment,

delivered in connection with a dispute between Belgium
and the Netherlands arising from a diversion of water
from the Meuss, related to a misinterpretation not of

international law but of a treaty concluded between those

two countries on 12 May 1863, The'jﬁdgment ruled (59)

that "as regards such canals, each state is at liberty

to modify, enlarge or transform fhem,»and even to "increase,
the volume of water in them from new scurces, provided
that‘tbe diversion of water at the treaty feeder and the

volume of water to be discharged therefrom is.not

~affected,”

Apart from judgmehts delivered by international
courts, however, there are also decisions pronounccd by
certain national'courts whi¢h may seem no less important,
such as those relating to the settlement of disputes that
have arisen between Federal Statés of ‘the United States

of America, between Cantons of the Swiss Confederation

and between certain’ German  "Linder".

(59)  British Year Book of International Law, Vol. XIX,
1938, p.232, para, 6,
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Thii 'comﬁarisén .'saew.ns an apt ane in view of the fact
that no national codified law common to the parties in
dispute existed at the time, and that the. Jjudgments in
question cited the principles of .intemational law. In
this connection J. Hostie (60) sbserves that in the United
'States, the different Statea adopted elther "common law"
whereby "riparian—owners.mstremhaye'eq\ml rights 4n
_the uninterrupted flow of a stream" or the new civil law
4 of "privative appropriation" according to whebher their

water, resources were abundant or meagre., This gave rise
| to a series of disputes which could be- settled only by
' reference to the actual rulea of international law,

. The. author also points out ‘ohat the United States
Suprame Coupt plays a dual role, "sitting as an inter-
national asrell as a domestic court!, and that it applies
"State law and international law as the exigencies of the
particular-case may démand.. o(61) -

Certain jurists, however, hesitate to attribute real
value to these judgments, It seems very dangerous, in
thelir opinion, to transpose into the international sphere
rules laid down by certain confederations to govern the
relatioha between their member communities. Such

(60) J. Hostie, op. oit.,'(par.vz‘)), Pe The

(61) Bee also Sprout, "Theories as to the applicability
: of International Law in the Federal Courts of the
- United States", in.the "American Journal ¢f Inter-
national Law", Vol. 26 (1932), p. 281 ("Natural Law,
on which the authority of international law is based,
continues to play a part in mational courts"); and
Smith's treatise "The American Supreme Court as an
International Tribunal® (1920). With regard to the
application of international law by the Swiss = -
Federal Court to disputes beétween Swiss cantons, see
Schindler, "America.n Journal of Law", Vol. 15 (1921),
P. 149. :
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relations, whether derived from conventions freely dis-
cussed among those communities or from the constitution
of the confederation of which they are members, never-
theless owe their existence to a particular legislative
code which may vary from one'confederaﬁion to another and
which, even in its most important passagés, may be quite
different from that in force in other States, There 1is
no doubt that, in some cases, the supreme decision of the
federal authority has been of a political rather than a

legal nature and has found a compromise solution by

“outting the cake in half". This "judgment of Soleman',’
howevar, may well be different from that which a court

applylng written law would have reached,

The fact nevertheless remains that, in the absence
of international case-law proper, the rulings of these

courts can make a useful contribution to this study,

R Let us first consider the decisions of the United

States Supreme Court,

Kansas, a riparian State of the Arkansas River, had

.brought an action against Colovrado, a riparian State up-

stream, which had partially diverted the river. While
the Supreme Court rejected the Kansas claim, on the
ground that the diversion '"had worked little, if any,
detriment” to the pléintiff,.it neﬁerthelésg’went on

to state: 't the same time it is obvious that if the

depletion of the waters of the river by Colorado

-eontinues to increase, there will come a time when

Kansas may justly say that there is no longer an.
(62) The

plaintiff's right was therefore safeguarded .

equitable division of benefits ,.."

(62) Quoted from;Smith, "The American Supreme Cou¢t 
as an International Trimmal®, (1920), pp.86-87.
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in respect of the institution of "ew proceédings ‘
wienever it shall appsar that through a mat.sriai
inerease in the- depletion of the wat.era of the

$

' Arkansas by Colorado, its corporations or ciﬁ;m,

the substantial mtarests of Kansas are being
injured to the" exhant of destroying the aquibable '
apportipnment df benefits between the two States

resulting from ‘the flow of the river,® |

;

Thvn, while the Court eonsiciemd ‘that the B i

actual dnjury eid not excesd the lintts impoged by -

good neighbourly ralationa ’ it also stressad the
prineipls of the equality of States whieh Undts t.bair

' sovereignty, tmts 41lustrating in particular the
dii‘fimlty of assessing substantial injury. o

A simllar judgment was rendered by the .ame Court
on 24 February 1931 in a dlsput.e betwean the. States

of Connepticut and Massachusetts regarding the -

pmpesed diversion of the waters of two tributaries:
of the Connacticut river (the Wave and the Swift).

. ('Gonneqticut's bill will be dismissed without , -
prejudics to her right to maintain a suit against

Massachusetts whenaver it shall -appear that sub-
stantlal interests of Connscticut are being . 0.2 ¢

(63) It is thus neoessary for the injury

specified in particular that"the facts do met show

“that any real or substantial injury or damagse will "

pregently result to Connecticut from the proposed

d4version,”

§63) Mmerican Jourmal of Intemational Law“

vol, 26 (1932), page 163
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In 1922, in a diSputé~bétw5en ths 3tates of Wyoning and
Colorado,.tha_Uouft deliverec the followingAjﬁdgment:>
"The contention of Colbrado that - she, 88 & State,
rightfully may dive rt and use¢ as she may choose, the
waters flowing thhln her bourda Ty in this 1nturstat:
atraam, regwrdluss of any pruﬂudlce that thlg may woik to
others having riqhts in the stream below har boundarJ,

(64)

cannot be malntalned.“

The New Jersey v. New York suit is similar, apart -

from a few minor points, -

On 18 Mayul931, the Court delivered yet another
judéménﬁ of a similar nature in the suit betwasn
Arizona and California in cormection with the
diversion of the waters of tb@ olorddo River durlng
the éonstruction\of ths so-called Bouldar D&m(65>
Hers too, it rejectad the pléa by the riparian state
downstream on the ground that no injury existed but
stated specifically that Arizona could not at a
later Juncture apprdpriate thre waters of the Colorado

river,

‘In the case of North Dasota v. Mimmesota, the

~elimination of bends in a rivsr in Minnesota having,

by raising the level of Lase Traverse, led tc¥the

regular flooding of certain farms in North Daxota

'by the Bois des Sioux rivar,Athe‘outleﬁ of the Lake,
‘when in spate, the Court's dscision was similar:

"It needs no argument .... to ‘reach the conclusion

(éh4) J. Hostie, op. cit.,(par.29), observes, in connection with-
these three judgments, that in the first suit
ransas relied on common law and Lolorudo on civil
law, In the second suit, both States based their
claims on civil law, and in the th ¢rd ‘suit, both
States upheld common law, It is, therefore parti-
cularly interesting to note that the Court consist-
ently applied international law in all thres
instancas.,

(65) British Year Book of Interna tlonal Law, Vol. XIIL,
1932, p.1%0
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=thatuwhére;one;5tate by a changs. in its method.of -
drainingawatér from -lands within its-bprdér, increases
the flow into-an interstats stream, so that its @atural
capacity is greatly exceeded and the water is thrown
upon.thq=£armé~of:anothqr State ..., it is the.creation
,‘of‘Q,public‘nuisancaﬁof,simple type for which the

State may properly ask an injunction.”

56, . ,ATha,quréme'Court»waé also called upon.td-
adjudicate in a disbute;kwhich we cite?pfo”memoria;
betwesn Missgﬁri_and Illinois in 1901 and 1906 on
the subject of the pollution of the Nississippi.

57, In view of its importance, special mention
should,vhowever,;be made of. the -judgment.concerning
thé'"chicago diversion", litigation on which lasted
for deCades, finally invdlvinv'thirteen States.

The city of Chlcago, which is 51tuated on the

watershed of thp St. Lawx*nce river and the Mi331331ppi

" underwent rapid exp&nslon towards the beginning of the
century, It embarked on the diversion of the watérs
of La&é Michigan, of thch the St. Lawrence forms the
natural outlst into the Miésissippi; _Caﬁada,;together
with a certain numbsr of States bordsring on the St,
Lawrence in:the fBastern part of the USA, considered
thenselves injured by the resultant fall in the water-
lavel, Cbmplaints having been lodged against Illinois,
:by Wisconsin and foﬁr othar Sﬁates}-th2 Suprehe»Couft
dellvared Judgments 1n 1925 and 1929 in favour “of tha

| riparian Statas downstream. Dealy( ), in his ,

commentary on_thosa judgments, w_r‘lpes“: i _'f’{'he ‘Court.

{66)V American Journalwof;Ihternatiohal;Law, Vol. 23,
' p.310.
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also hald ,.... that & diversion of water in one State,

-which causes a lowsring of water levsls in, other States

and thereby does substantial injury to their lnterests,
13 Illeg&l 'E NN Y -"

As we have just seen, the vidw taen in thase
decisions by the Supreme Court was practically
jdentical in each case. <In 1895, however, Mr. Hammon,
ﬁﬁi%ﬁfiﬁmﬁas Attorney General, bassd his srguments
on ths subgsct of the Rio Grande on different grounds.
"The fact that the Rio Grande 1&CAS sufficient water

to parmit 'its use by the inhabitants of both countriss

' does not entitla Mexico to imposa restrictions on the

United Statas which would hamper the dsvelopment of
the latter's territory or deprivs its inhabitants of
an advantage with which Nature had endowed them and
which is situated entirely within ite territory. To
gdmit such a right would b3 completely contrary to .
the principle that the United States oxercises full
sovereignty over ita'national territory." He adds,
hoWeyBr,ithat thé question was one of policy and
“should be decided as one of policy only, because, in
my opinion, the rules, principles and precedents of
internetional law impose»novliahiiity or obligation
upon the United States."

Before lsaving thelsﬂﬁjact of United States case-
law, mention should also be mads of a judgment by the
Circuit Court of the United States in and for the
Southem District of Texas, dated 5 December 1911(67)
obliging the "Rio Grande Land and Irrlgation Company*,
which had been responsible for the. diversion of the

(67) Ibids (1912), p.483.
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watars ¢f the Rio Grande, to ubandon this illsgal
diversion and pay damages to ths injured party,

The case‘léw of the German fsich follows.a

similar line of rsasoning.

We shall merely cite the 'vary important judgment
rendsred on 18 June 1927 by the Supreme Court of ths
Reich adjudiccting on Federal Quastions (Staatagere

ichtshof flir das dsutsche Reich) in connaction with

a'diapuba between tha Linder of Wirttemberg, Prussis
and Baden ralating to the percolation of the waters
of the Danube(és)
point in Baden territory above Futtingan and a point
in Wﬁrttemberginrr1to:y below Futtingen. The greatqr

.These waters sank bstween a

part of the watsr disappeared underground and, on o
emerging, flowed into the Baden section of the hach,
on which indnatry was able to davelop thanks to this

“'important feeder., Whrttemberg consld md hersalf
injured, and prOposed to Baden that the course of the

:-(68) ‘Lanii¢rs~Simon, "Die’ Rachtssprechung des Staats-

. garichtshofs flr das deutsché Reich*, Vol.l,
p.183. . U

.vDrn undrlss has dsvoted saveral papers to the
subject: o ISR :

"The Percolation of the Danuba" a. study

" submittad t6 the Governments and Diets of
Wirttemberg and Baden; '1907; "Tha yuestion
of the Parcolation of the Danube", 1908;
"Bagic Opinions.on the Solution of the
Problem of the Percolation of ths Danube",
1909,

‘The Diets of Wﬂrttambarg snd. Baden had alrpady
devoted attentian to ths question, The
Wirttemberg Upper House considered the matter -
in 1905, and on’ 11 June 1907, 9 and 11 February
1909 and 3. May: 1910, while ths Lower House‘dealt
with it on 8 July 1909, The Upper.House eof- + A
Baden discussed the matter from 6 to 9 April 1910.
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Damube be diverted by ortificisl means, so that she might
keep a certain volume-ofVWater for herself, In passing
judgment, thc Court: declarcu "With regard to the use on
"its own terrltory of a waterway owned juintly with anothn;
"State, every State is subject to limitationg based on
"general, principles of international law preélﬁding it from
"1n£rinaina the rights )f another member of the international
“communlty. No State has the right to cayse substantial
"injury to the interests of another State by the use it mékes
fof the wabars of a natural waterway." ‘Thisvéoncepﬁion'of_
the law ié ﬁssuming ever incrcasing importancé'in the'intef—i'
‘national fldld, especially since it has now ‘become- necessary;
by reason of the. fullér exploitation of natural hydraullc
| power, to>settle by agreement conflicts of interest whlch
may arise in connectlon w1th thc big waterways of common

interest

The Supreme Court went on to say: "While admittedly
Wa State has no right to uee a waterway shared with |
"anQbher State.tu ;is own lvanbaie, reg&rdiess of the
#rights 6f thifd,parties, it follows that it is likewise
'vound to carry out the netessery measures commonly adopted
"nowadays by civilised Statew with regard tcxthez'ex.plboit,a-~
- tion of watcrways. If a Stcte Government fails to apply,
"or even prohibits the application of, measures deemed
fnegessary in the light of the recoganised principles
"concernnng the exp101tation and regulatlon,of wat srways,
Myith the result that the population of another .Staté
‘"théreby suffers injury wﬁile the powulation of the first
State is favoured, such conduct is incompatible with
"the essential principles governing the comity of nations.
"4 decision based on general principles is therefore
"called for, to cover not only the case of a State

which allows free play t. auutursl furces, but 2100 the

i
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‘a“case of a State which contrlbutes to the effect produced
#by those forces omitting to take action.as prescrlbed by
N,

" This second part of the Germaﬁ<00urt’s-judgm3nt thus
appeara ‘toextend the 1nterpretatlon of ‘the principle of
”limitations lmpOde by considérations of good neighbourly

. relations to include not only the obligatlunﬂbo ebstain
-~ from ¢ertain acts but likewise the necessiﬂy for taking
poéitive'actibn.‘ Such a conclusion admittedly goes
‘bcyond ‘the generally accepted doctrine, and, as we have
sgen, some authors, such a8 Schenkel(é9), opposs it, We
‘8hall comé across another broad interpretation when study-
ing'the’preparatofy work on the Geneva'Cop§entioﬁ., The
German Coirt's judgment hasﬂaverétﬁpped-the'froﬁtiefs of
the country in which it was rendefed,fand Smith ‘points out
its similarity to a decision by the»Privy Douncil in

Stollmeyer v. Trinidad Petroleum Co‘(7p)

61, ' With regard to Swiss case~law, mention mist bée mede
of a judgment by the Federal Court dated 12 January 1878(71)
delivered in connéction with a dispﬁte-betw@eh‘the canton
or,Zuxich,jthe upétreém-riparian, and thé:canton.of Aargau,

the downstream riparian,

"In the case of waterways whlch flow through scveral
"cantons,"' it rules, "no canton has the rlght to undertake
'measures on its t»rritory which would be detrimbntal to
"another canton, such as, for example, the diversion of a

,A"rivar, the erectlon of dams, etc. vese which would entail
"infringement of territorlal righta."‘

_b (69) Schenkﬂl . 0Res it (par, 39).
- £30) . British, Yearbook-of International Law, Vol.l, 1929,
. o149
(71) ‘Entscheidungen des schweizerischen Bund»sgerlchts,
Yol., l&: PP 311-, 37 and 47.
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| A settlement was also reached in a dispute between
Zlirich and‘Schaffhaﬁsén.‘ When Zirich proposed to construct

& hydro~electric plant on the Zirich side of the Rhine falls,
Schaffhausen regarded ﬁhe proposal as a threat to its.tourist
trade and lodged a complaint wiﬁh the Fé&eral Court seeking
recognition of its territérial sovereignty over the waﬁers
of the Fhine falls, The Federal Court's decision of

9 November 1897 neverthelaess fajécted that elsim in respect
of the southern side of the waters of the Rhine falls, and
pronounced in favour of actual éarti%iﬁn,
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PRINCIPLES GOVERNING THE HYDRO-ELECTRIC DEVELOPMENT OF

CHAPTER V

C.

62.

63.

WATERWAYS OF COMMON INTEREST

Critical Analy61s of Theory and Case-Law

We have conflned ourselves so far to an exp051tlon of
theory and case-law concerning the principles governing

the hydfo—electfic develcpment_of waterways &f common

interest;

We shall now attempt to arrive at & number of genmeral’

rules, but -first we must analyse some cf the views

_encountered

The portlon of a waterway of copman 1nterest which is

* situated en the territory of a particular State is an

integral part thereof in the same way as a national
waterway., ' '

The legal regime governing the territory of a State
cannot be other than that of full ownership. By

‘definition it is impossible for any external authority

to be lawfully exercised thercin, and any interference
could only be the cohsequence of temporary intervention,
Over ité own territory a Staﬁe»ﬁossesses~a right of
domain, e "kind of dominium eminens"

In the final analysis this power takes the form of
full sovereignty.

This concept of sovereignty has given rise to

- innumerable theoretical discussions and has also evolved

with the passage of time. It actually means that there
is no legally organized human authority above States,
which is cbmpetent to regulate their affairs.

Up to the léth centuryfpolifical society was organized

on a hierarchical basis. Over the Princes there was a
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legal authority such as that of the Pope or of certain
.'srsut’ﬁﬁpefors. Thair claims to hagemony gave rise to
the 1dea of the civilized world being constituted in a
h&urarehical form reminiscent of the inatitutiona of the
Em@ire and caleulated to please certain ecclesias-
ftical writers who viewed the terrestrial world as a
urefleetioﬁ:of the kingdom of heaven. ‘Norsover, the
actual frostiers were not clearly défined, In the
-MiddYe Kgas; and even st the beginning of the modern era,
it‘ wolld have been difficult to tmvo adtyrately the
‘boundaries of the territory of a big Stabe. Such States
were generally separated by bordor provinces or "marches"
which were, sometimss dependancies of an independent
Pgwer, "Natura non facit saltus" says an old
philaagphical adage’ which can be - approprlately applied
to this.period prlor te the l6th centuny. The power af .
a monarch governing a State was strongest in the centre
of the territory, gradualhy diminlshlng tewards its
extremities until in the dlsputed bnrder areas it was
‘virtuaily nén-existent, ' '

. But during the 16th century thls period ef .
unoertainty was followed by an era in which within the
framework of their historic. boundaries, ‘States sought te
consolidate ano whereineceSSary extend their territories.
The idea pf papal or imperial supremacy disappeared and
4n 1648 the Treaty of Westphalia established the
principle of the co-existence of States recognizing each
.other as members of a ¢ommunity in public law, To
escape the political hegemony claimed by the German Holy Roman
Bmpire, the States coucerued proclaimed their independence
and took their stand "behind the degna of absolute,
indiwiaible and irreduclble soverelgnty" (72) ’

(72) Nicolas Polibis, "La Morale internationale", p. 100,
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Having freed themselves of foreign domination the
States then thought that their soverecignty was unlimited
and that they could act as they thought fit without being
eccountable to anyone. _._This {rend toﬁards the omnipotence
of the State which was strengthiened by the Reformation
became still more marked during the French Revolution ard
completely trlumphant in the 19th century

The essential legal consequence of sueh a concept of’

- sovereignty was the equality of States before internatlonal'
law. = The political influence of States may’ of ecourse vary -
but when confronted with a rule of 1nternatlonal law they
are all on the same footing. The idea: that the State has
a legal power above which there is no organized legal
pawer is of considerable practical smgnificanOu.

It means that States are entirely free to form their
own judgment of situations whlch concern them. Such
Judgmenb may lead to disputes which cannot be settled
unless the contending States agree tovsubmlt them to an
arbiter or judge,  Furthermore, there is a danger of
serious difficulties arising if a State wishes to alter
the existing legal order through the application of =
legal principle, such as the "rebus sic standibus" clause.
In the absence of a higher authdrity the only solutions
are‘voluntary,accgptance by the other State concerned or
a trial of stfeﬁgth. Nevertheless, from this period
enwards, the autiors recognize that apart from respect
for a loosely defined moral law, the only limit which the
law places on the action of States is respect for the free-
dom and independence of others. .’This is fhe thecry of
auto-limitation, It has no juridical basis since the
existence of law does not and cannot depend,bn the volition
of & single entity subject,thereﬁo; Nor is it scientific
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in conception since the conditions governing the limitation

are not sﬁ@tcd.

1 the end of the nineteenth century, under the
pragsure of events, the authors.looked to equity‘and good
faith to give effect to thé péoﬁles' aspiration townrds
international justice, and to this cenecept of the iegal'
balance reguired. Bub the e¢vents responsible for the B
overthrow of the old theories were the 1th~l918 war and
the establishment of the League of Natluns, as wo ghall
find whsn we come to study the Geneva Convention, Article

‘15, paragraph 8§, of the Covenant of the League of Nd%ions
introduced a new conCeyt, that of "mattarb solely within
'domestlc Jurlsdlctlon“ which was to limitb Fhe soversignty
of States: "If the dispute betwéen the parties is claimed
by one of them, and is found by the Council, to arise out

of a matter which byfinternational law is SOlely'ﬁithin

the domestic jurisdiction of that party, the Council shall

8o report, and shall make no recommendation as to its’
settlement", Hence, should a dispute arise, the State
recognizes that it is subject de jure to international

legal authérity, it does not automatically assume powers

of Jurisdiction but asks a legal authority for tﬁem. This
represents a step forward since in effect States abandon
their claims to be thclr own Judges of thoir "vital interests®.

It is emrious to note th 't Article 2, paragraph 7,

of the Sen Franchcu Cn“rtar Soeas to mark a step back—

ward in this mattmr: "Nothing contalnod in the present

Charter shall authorize the Unlted Nations to intanune

in matters Whlch are essentlally withln the domustlc juris~v

diction of any state or shall rcqpire the Mpmburs bo sub-

mit such matters to settlement under the present Charter'"
_\the word "solely™ in the first draft was a better rendbr-

ing of the turm Mexclusifh but has beon ruglacod here by
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Hessentially". The criterion, therefore, is whether the
matters involved are domestic by naturs, with the result
that the organ seized has no powers of Jurisdiction

wheniever the matter is considered domestic,

Nevertheless, according to what £¢1lews in the text,
a government cannot be.a judgs unto itself even in cone-

. . (:‘ .
ngetion with essentially domestic matters.‘ZB)

Our aim has been to show broadly the generzl evo-
Intisn ef the concept of State soveraignty since, an the
interpretations given to it, depend tho prineiples gov-

erning the development ¢f internaticnal waterwaye.

We shall now study in greater detall othe Luesories

of the authors mentioned in = previcus chapter.

Most of the authors recognize that State sovereignty
must be limited but their ideas as to the extent of and

reasons for such limitations diZfer widely.

Firstly, what view must be taken of .tiwose who hark
back to natural law and what is the latter's influence
in modern positive law?

Mr. van Wcllenhaven, chisf arbiter to the Gensral

i)

Claims Board, United States and Merico, stated in 2 recent
deeision that netural law might have been highly thought
of three centuries ago as a guide in-bullding up & new
law of naticns. The conseceraticn of an ideal law of

man and napiona'might have exerted a ssiutary influence
150 yeafs ago on the development of democracy on both
sides of the Atlantic. But it could not form a lasting
basis for either naticnal or interanational law. It can-

not be used today as & substitubte for el-her positive

—————— v s v—

(73) Sce Scells, "Droit interasti-ual puoiic®, £p.111-112

A
s
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national law or positive international law as recognised by
the pations and govermsents in their acts and declarations.

Natural law ie in fact met & body of rules impossd on
States but merely & collection of ideal standirds by which
positive law may be guided, For such standards to be
edopted in positive international law, the States would ‘
have to declare thanselves‘in favour thereof by soncluding
treaties or by recognising the value of internaticnal custom
basedon ‘such law, The discrepancies which we shall nobe

_when sbudying legal practice prove that sach internstiomal

custom 18 &8s yet non-existent so far as the subject under

review is conecerned,

The application of Grotius's theory 4to' the development
of waterwaye would lead us along a very dangerous foad. LIt
would enable an upstream State, in case of nece_ssitgy', to -

divert a waterway if, for example, the downstream State was -

"‘not exploiting it. The upstream State would be the sole

judge of such necessity regardless of the injury ocaused by

such use,

By his doctrine of imperfect 4righbs‘ Vattel mbderated
Grotius!s theory, w_hilé claiming to be a member of the same
school, In his view the consent ‘o'f the neighbouring State
is reQuiréd. Although no author has drawn the parallel,

~ we may say that the hydro-electric development of waterways

repré_sentg an imperfeet right and these a;'gumerﬂ;s based on
natural law, the influence of which still survives, provide
one of the reasons for such consent (to whish we shéll return
later), | | ‘ | ,

As we have already seen, certain authors like Engelhardt
eited Roman law in support of their contention'thatvx?iVers

were eommon prpperty. Winiarski has made an interes‘éihg

* exegesis of the sentence in the Institvtes on which this
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author based his argument. _ We shall not go into detailS'but
merely point out ‘that Roman law cannot be regarded as a

' dlreot source of 1nternational law.

Roman law was pre~eminent1y c1v1l law and it is only
An. modern munlcipal river law that gome. of its principles
can Stlll be applled. ~ It cannot in any case be regarded
as representlng a source of the law of,nations,.which rests
on custom'and agreement, Moreover, in the. Roman.era there
was no community of nations since at that time Rome domlnated
the whole cxvzllsed world and regularisation of its relations
with the barbarlans was certainly not the purpose of the
‘legal rules lald downc

_ In the twelfth and thirteenth centuries, despite the
activity of the commentators, the Roman law studied by the
latter was civil law and remained so in their minds, - -
Indeed, since Justiniants time innumerable political
changes had occurred in Europe but when adapting the
corpus juris to the conditions of their epoch the commenta~.
tors had always clung to the fictitious idea of an Empire

and considered Roman law ds:the law of Christendom.

With the breaking up of the Empiré and the appsarance
of the later commentators a certain distinetion began to
be made, partidularl& as regards rivérs, which were no
" longer regarded as common to all. = Bartole classed as
common propsrty aqua de caelo profluens“ whereas

"flumina non tot offerunt se'.

Tho partlculaxlsm of the h¢dd¢o Agus Was another
‘obstacle to the development of an international law .
regardlng waterways. "Rlvers passed from the public )
domain to the domzin af the soverelgn who had possession
and seizing thereof and oxercisod Jurisdlctlon, Justxoe,
,overlordship, tha power of coercion and constraint over
their whole length and breadth", The only interesting
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feature of thislperiod is that States for therfirst time granted
by inﬁérhatibnal'convention, certain privileges in respect .
of their rivers to the subjects of foreign soversigns
exanples. being the treaty between Poland and the Elector
of Brandenburg, concluded at Trzebiesqu on 29 Jénna:y 1688
in respect of the Oder and the Warta and thes treaty
concerning the Warta between Poland and Sweden dated
18 September 1705,
66.  The soncept of oondominium or ¢o-imperium prcvides
| po bether legal basis for the common ownership of rivers.
In positive international law there is no natural joint
property. Indeed, the latter presupposes an agreement,
end each ripvarian State axerﬁisesAaevereignty over thosge
‘parts of the walerwazy flbwing thr&ugh its territory.
Nevertheless, ihis concopt makes it possible to assess
the common interests of two States, and leads naturqlly
1o the idea of the necessary mntual agreement ,
67, 4 more attractive theory, particularly where electrlcity
is concerned, is that of the international servitude.
The actual concept of servitude is slightly repulsive
in so far as it jmplies servility. = Certain writers,
‘however, present it uot as a means of limiting soverslgnty
but, on the contrary, of safeguarding it. According to
them, it comsists in permission for the dominant State to
use the territory of the servient State, or in 2n under-
taking by the latter not to use its terriﬁony in a manner
prejudicial to the dominant State, the natiomality of the
territory remaining unchanged. -They compare inﬁernabianal
gerviitudes to the predial servitudes of Roman law and
subseqnently of civil law, hiss Reid (74) gives the

(?ggﬁeid "Servitudeé‘internatioqales", Recueil des éours de
’1Lacadémie du.droit anternationsl, 1933, Volume III, page 15.
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 followins definition: "An internitional sersitude is a
real right based aﬁ an agreement_between tw or more States,
whereby the territory of one State is subjected to permanent
use by another State for a specific purpose, It may be
-permissive or restrictive but never ontgils any commitment,

It is always a right, never a duty ..... The usc of the

. term in internatfonal law can only be justified if it is
~restricted tc a class of rights truly analogous to the

servitudes of Roman law!,

This translation of civil law into‘internaiional law
is a delicate matter.. From the point of view of the
dominant tonement, thc predial servitude was a
jus in re aliens. In all propqrty there is a subject
and an object and a feiationship between the two,

But can territory be considered as equally exbernai
“in relation to the State as the tenement in rclation to
the persbn of the owner? . Territory is one of the
constituent parts of the junidicalqpecsqnali£§~ﬁ&-the
State and its function cannot be bompared to. that of
real prnperty-inuielatién to its owner, Winiarski,
in the above-mentioned‘work, recalls the well-known N
formula of F, von Liszt Y"There are twofalternatives:
sither there is limitation of the dominium, in which
case intefnatienal law “foes not applys or there is
limitation of the impérium; in which case the cenceﬁt

of servitude is. impossiblet, .

_ It thérefore appears that this i@ba'of servitude,

for which the legal basis is quastigpable, should not

be aécépted, .Moreover, what are the ﬁreal rights" of
one State in respect of anmthér, and does the development
of a waterway by one éountry entitle it to'ﬁake use of

neighbouring territory? Ve do not think so,  &nd
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since this right mast be based oh an agreement, we
consider it unnecessary to Bave racourss to the
concept of international sarvitude in order to
Justify itf

The use of the concept "negative servitudeﬁ to

justify an improved distribution of natural wealth
is & fletion which wa do not fesl inclined to adept;

‘peither do we agres with Miss Reid's explanation of
. the passigss quoted from the Versailles Treaty

(para, 46). This Treaty, which marked the conclusion
of a hard-fought war, granted certain privilegass to
the victor countriss as reparations, or security for

reparations rather than as ldeal servitudes.

As an ekplaﬁation of the theory of the funda-
mental rights of States, R, Pillet enunciates the
law of least sacrifice, That is not an explanation

in law but, at most, one of‘mopality or international

charity. Indead, no subject of a right can be
legally bound to relinquish it. Morsover, the
problsm would only bs pushed back furthar, Unlass
thereAwére dgreémsnt_on arbitration or mediation, who

would'judge the axtent of the sacrifica to be

accepted?

We find it aqually difficult to subscribe to
his theory of ths existence of a higher intermational
community to which the sovareignty of States 1s’
subordinated. . This concapt of a commghity,.whigh

comes from tha'sbiidarist school, ib;basad on the

y intér-dgpehdénca of Statés which, as we have observed,

is now stéadi}y increasing,  But such inter-depgnd-
ence i3 not a right, it is a fact. This faot
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‘Brought about the birth of internatiomal law; but .

s fact of inter-dependence cannot bs epposed to

the ¥ight of sovereignty. The function of inter-
patienal law cén naver be to impose rslations betwean’
States, but only to facilitate them by providing a
legal system, o

Jallinex, on the other hand, comsiéexs that a
State should refrain from cartain “unlawful" acts.
This qualification is not very explicit; elther the
writsr means that a harmful act is psrmissible if
the person committing it has some xind of righﬁ,
such as sslf-defence - in which case he is merely
§tating_a natural principlé genarally recognised in
all legislation; or, on the contrary, hs cohsidérs
that such "unlawfulness" is an additidnal factor
in a de facto situation, the existencs of which is
licely to giv: rise to violation of the integrity
of & territory under, the law of nations, We cannot
accept this latter view. Indead, ths idea'of ‘
"unlawfulness" presupposes the existence of rulas

defining lawful acts as opposed to unlawful onss,

Now, no such rules exist and consequently thes idea

of unlawfulness in this specific field of inter-

national law lacks foundation.

Although it is possibls, to some extent, to
speak of obligotiéns deriving from neighbourship,
it would be equally vain to follow Schulthess in -
trying to justify a limitation of sovareignty by a
right of internatienal neighbourship”. It is
true that States bordering on the same river are
united by & community of intarests.' But aé we

have seen in oxamining the theory of fundamental
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rights, this can provide no legal basis for a

right,

The dacisions of wrious Courts which,

‘we have considered, subject to certain reservations,

as aquivalent to decisions in case-law, do not
always coincide. The position adopted by Attorney-

Genaral Harmon, in particular, differs strongly in

' substancs.

To axplain this fact, it is necessary to bear
in aind the obvious basic diffserencess between the
United States and Jurope. We havs seen how

difficult it is to classify the various uses to

which waterways can be put, A8 regards most of

the large rivers of the lNéw world which we have
mentionad, it appears that irrigection is the essent-
ial function. Although in certain respacts,
particularly the construction of dams, the eguipment
of a waterway for irrigation can bz considered in
conjunction with its aquipment for power production,
there is an 2sssntial diffsrence betwasen thesz two
usas, in ona casa the water is sxp:ndable, so

that there is a permansnt chiangs in the quantity of
flow for the -downstream State, In the othzr cass,
the flow is temporarily changed but only as regards
quality., Since thz lifs of cartain arsas in the
United States dapends solzly on the flow’of tha
rivers running through them, thair dogged defenca of

their rights baecomss readily undarstandable,

It has been our alm, in examining theory and
cas*—law, to cover the ground as fully as possible.

V»verthe}gps, ip ssems,doubtful whothar they can
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2 of much help in drawing practical conclusions.

In point of fact, we find that nearly all
authors are obsszssed by the idea of navigation,
which zives a bias to thair theories regarding

rivsr law,

Furthermors, thsss thsorizs fail to withstand
eritical analysis, and their very diversity adds

4o the confusion.
ertheless, this study was necassary. Aven

£

if it fails to bring out any clsar principles, it

.

throws light on certain ideas which we shall re-

naclal’y those of common

{;‘1

ancouter ‘at:r,
ir t«reSt, 2quity, inteornational comity and good
naighbourlingss., Ths diversity of theoriss will
ligewise indicate to Covernments the danger of
rglying, . in specific cases, on a single one of them,
syen though it app=ars to coineid: with their

intarests.

- We ourselves shall mas® no attempt to construct
a theory concerning thp hydro-slzactric devalopment
of watzrs of common interast on ths sols basis of
purely legal conc:pts, as this would, we considsr
be so much wastsd effort.
Leaving the abstract plane, howevsr, ws shall
now procs:d to mzis a close zxXamnination of national

practics,
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PRINCIPLES GOVERNING HYDRO-ELECTRIC DEVELOPMENT 'CF
WATERWAYS OF COMMON INTEREST o

‘Legal Practlce

There are in existence a large number of conventions

- relating to the use of international waterways. They are

either bilateral, in which case they deal with certain
given waterways, or general, in which case they are

concerned with the problem in the abstract.

Some relats to'the genéral use.of the water, | These
will be examined, since the principles to be drawn from
them can be applied in the case of hydro—electric-develop—
ment, Utilization for the latter purpose is also the

subject of certain speclal ccnventions,. which will be

considered scparately. The present Chapler is sn

arranged as to bring out thie distinction while following

a chronological order. .

Bilateral Conventiens Relating_to the Hydro-Flectric

Development of Waterways of Common Interest

Some treaties have been,concludedgbeﬁ&een various
countries for the sole purpose'bf covering the
construction of a power station on one paru of~a~waterway
of common interest. The principles on whlcn they are

founded will be exemined in the present section.

Chronclogically, the first of such treaties appears
to be the Berne Convention of k4 October 1913 between

France and Switzerland.

The object thereof is to regulate thc methods of

-exploitation af the water power of the Rhone between

the works planned at La Plaine and a ‘point to be

specified upstream.of the Chancy-Pougny Bridge.
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Article iv pr5v1des that the operation of the dam to .
be constructed shall fallow r:? set of rules agreed betweer
the two Governments with a view to avoldlng any rlsk of
floods and any damage tq the plant upstreéar, and, so far
as possible, mitlgatlng downstream thé detriment which .

_may rgsult from the changes in the water flow". - Artlcle I
" more partioularly provides that the dam is to be established
at & point where the rise in the water level thus produced
‘cannot extend Leyond the outlet of the tailwater canal of
_ _the propesed plant at La Plaine. For that purpose a free
outlet must be provided for the overflow, so that in times
of.spaté the waters may flow away without any risk of an
_ excessive rise above the point fixed as the Limit of the |
- backwash.: In additibn, since the dam is likely to cause
a discharge of gravel, it is stipulated that the sill
must be constructed "at a level_approach}ng the average
depth of the bed" so that the deposit‘is-ﬁarried away.

76. - The well-known Convenﬁion between France and Italy,
gigned on 17 Decsmber 1914, on the use of the waters of -
" the River Roya and its trlbutaries, must alsa be
mentioned. . It is quoted in this sectlon although it is
-drawn up in more gbneral terms, because 1t deals
partioularly with electrlc power plants

‘Article I clearly lays down the prlnciplc of limited

sﬁvereignty. »The High Contracting Parties both declare
- that they will refrain from.exploiting, or allowing to

be exploited, the hydraulic power of the Roya or its

tributaries in the sections exclusively under their

sover51gnty, in such a way as might appreciably alter
Athe regime or the natural flow of the waters in the

State downstream. " Here again, this principle is

modified by the possibility, mentioned in Article 3, of



' E/ECE/136
© E/ECE/EP/98 Rev.l
page 97

constructing permanent or temporary works above or adjoining the bed,
with the consent of the two Governments, Byt this prior consent is an

essential condition,

The above clauses make up the géneral part of the Convention

relating to the work to be carried out,

Article 5, applying these general principles to certain special
6ases, provides for a ceriain number of restrictions. Thus the '
oscillationd produced by the San Dalmas Plant on the Miniera must be
almost completely damped out and the watercourss on entering France
must be restored to the state in which it would have been if the plant
had not been working. The catchment dam of the Fontan plant will be
raised to such a level that the Negri plant will not suffer a loss of
intake of more than two metres. These few examples reveal the practical

impozﬁanoe of the general brinciples laid down,

The question'was taken up again in the Treaty of Peace of 10°
February 1947, where it is stated that:

Annex III - B

", (a) France shall operate the hydro-electric plants on the Roya in
French territory, taking into account as faf as. reasonably practicable
the needs of the plants downsﬁream. France shall inform Italy in
advance of the amount of water which it is expected will be available

each day, and shall furnish any other information purtaining thereto;

(b) Through bilateral negotiations France and Italy shall develnp a
mutually agroeeable, co-ordinated plan for the exploitation of the watgr

resources of the Roya',

On 4 June 1917, Wilrttemberg and Bavaria signed a treaty at Ulm for
the regulation of the hydraulic pover of the Ill, These two countries’
agree to allaw each oiher reciprocally the full use of hydraulic pover
(75) :

in certain sections,

 (75) For further details see Martens, "Receuil Général des Traitéas",’

3rd series, Vol.1l2, page 290,
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It is stipulated that if a State has to dam waters at certain periods
to fill reservoirs, it must make adequate compensation before the waters

are returned to the river.

0n 10 May 1921, Czechoslovakia and Austria sighed a Convention at

. Prague concerning the delimitation of the frontier between the two

countries.(76)- The first part of the Cgnvention deals solely with the
nutilization of the water-power of the river Thaya in the area extending

. from the beginning of the common frontier near Cizov (2aisa) to the end of
" that frontier near Podmol (Baum8l), The work was given to a Czech

enterprise, but since the structures would stand on both territories, the

. Austrian Government undertook to grant a yslidconcession for the construction
" and utilization of the works. Details are contained in Article 23 it should

simply be noted that . in paragraph (f) the Czechoslovak Hepublic undertakes
to require its concessiocnary enterprise to give compensation to the

dowhstream riparians for the los:s .caused by the,upstream works, Note

" should also be taken of the stipulation that, should the Austrian Govermment

fail to make by a certain date a declaration finally binding ﬁpon" it to

the effect that a concession has beeq'granted, the part of Austrian soil and
territory rcquired for the construction of the wdrks for the exploitation

of the whole of the water-power in the frontiér ‘area shall be ceded to

the sovereignty of the Czechoslovak Repﬁblico

An’Agreement was concluded-at Capetown on 1 July 1926 (77) between the

"Government of the Union of South Africa and the Government of the Republic
"of Portugal regulating the use df‘the'waters-of-the’Kunene River for the

purposes of generating hydraulic power. . It begins with a long preamble

*

- deslrous.of utiliging its share of *he wabter Zur thie purpose ef

generating hydraulicz power, asks Portugal for leave to divert the

(76) League of Nations Treaty Series, Vol, 9, page 359 (1922)
(77) League of Nations Ireaty'ﬁeries, Vol, 70, page 315 (1928)
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river—waters for its benefiﬁ'in.view of the fact that-the -
silting up of some of the naturélfchannels“prevents~the
riparians from benefiting by the flood waters which have

inundated the country from tlme immemorial.

Clauses 1 and hvtherefqre provide that a dam may be
- constructed on Portuguese territory to divert waters for
the pnrpose of supplying a power plant situated in the
Mandated Territory and that a canal may also be
.constructed.

It should be noted that the rights granted under
this Agreement the right of access, the right to erect
permanent structures in Portugueee‘tegr1tory, in no way
restrict thé:sovereignty of the Portuguese Governmert -
over its territories. Moreover, Clause 18 provides
that "o hydraulic works on the Kunene or Kavaﬁgo
(Cubango) Rivers, except those at the Rua Cana Palls",
which form the subject of the Agreement; may, where
these rivérs form the boundary ..." be constructed by
either Government "without the previous consent of the

other Governmeht‘having‘béen obtained",

80, The building of the Kembs power station on the Rhine
gave rise to lengthy negotiations.

The zone of’influehce of this power’statinn was
1ntended to cover three countries, Sw1tzerland Germany
and. France. But the Rhine is cssenplally a navigable

i river, and navigation, which has been the subject of
many conventions, is strictly controlled by the Central
Rhine Navigation Cormission.

Finally, Article 358 and 359 of the Treety of
Versailles restricted the proﬁerﬁy rights of Germany and

France over the waters of the frontier ssction of the

river and over the production of =lectric power.
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- The Central Rhlna Navigatxon~vommissian aceardingly
gave lengthy consideration to this problem and laid down
in detail the conditions necessary for the construction
of this power plant. ('8) After the draft, with its
reatéicﬁens, had £inally been adopted by the Commission,
France and Switzerland signed a Convention at Berne on -
27 August 1926 to rbgulate relations between their
countries "with regard to certain olauaes of the legal
regims of the Kembs diversion", - {79). -

Article 3 contalns a clause whereby the French
charnment undertakes to communicate to the Swiss

‘ Government the principal plans and calculations

conoarning the proposed scheme for the Kembs power
atation, 80 that the French Government may submit its
comments. ' ‘

In 1926 Auetria, by constructing the Achensee power

-station, blocked the course of the Walchen which forms

thefoutlet of the Achensee into the Isar, in Bavarian
terrltory There was no formal agreement between the
two States 1n this particular 1nstance, but the history
of the case is ot some interest. '

~ (78) See Actes du Bhin, 1947, Chapter XII.
' (79) This Cénvention came into force on 29 December 1927.

The Kembs power station, which temporarily suspended
operations during the last war, was put into service
in the autumn of 1932, In order to permit full
economie utilization of the. existing structures

by using a larger flow, France and Switzerland
agreed on 19 December 1947 to propose to the

Central Rhine Navigation Commission an increase

in speed of the feeder (to 0.90 metres per

‘second) by modifying its Resolution of 10 May

1922,
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On 7 December 1920 the represeﬁtatives of Bavaria,
in the course of ap exploratory meeting, recognized the
economic importance of a power-station on the Achensee,
and did not insist that the discharge of the Walchen
into the Isar should be maintained. As against this,
they had asserted their right to compensation for
damage caused to fishing and timber floating, for the
lowering of the water level, for the removal of
possibilities of creéting stand-by capacity for the

installation of power sﬁétions, eté.

When the final scheme was approved in 1923, Austria
reserved the right to require the undertaking concerned
- to make compensation for justified claims of downstream
property owners. An attempt was made to obtain an
amicable agreement between the Achensee undertaking
(the Tiroler Wasserkraft Werke) and the Bayernwerk, but
these negotiations had neo outcome until in 1926 when a
contract for the sﬁppl&vqf current was made between the
two undertakings. Tﬁis contract was made conditioﬁ;l
upon agreement on the settlement of.questions of
compensation arising out of the construction of the
Achensee power—statién.‘  The BAVarian-negotiators, in
- view of this agreement which ihiany case was advantageous
to them abandoned their opposition to the blocking of the
Walchen and ceased to éhallenge the right of Austria, as
upstream owner, to block a successive waterway without

the consent of the downstream State.

Thus in this case the opposing points of view,
while clashing in theory, were over-ruled by the common
interests of the two countries in the matter of hydraulic
power, Principles ylelded pride of place to sconomic

considerations.
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" Article II.bf the Convention between Belgium and

. Portugal signed at Sso Paulo de Loanda on 20 July 1927

concerns the cdﬁsfructioﬁ'bf’a dam on the River M'Pozo,
the “effect of which would be to raise the level of the

“piver in that’ part of its course which was situated in
" Angols territory. ‘The two Governments agresd that

compensation for injury caused should be pald to the
dawnatream State. (80)

Shcrtly afterwards, gn 11 August 1927, Portugal

”‘signed a particularly 1mportant treaty with Spain at

Lisbon "to regulate the hydro-eleotric development of
bhe international 8ection of the River Douro®. (81)

" Pach of the two contracting parties accords the other
~ the exclusive'right of” utilgzing the entire fall in

level of the river on a certain stretch of the frontier
gqétion.A

Thus two zones of utilization are created, each
State having the right to utilize for the production of

‘electric power the entire volume of water which flows

through its zone. But it is specified that both States
undertake mutually not to reduce the volume of water
which should reach the beginning of each zone of

,utillzation of the 1mternational section of the Douro

or of the Portuguese Douro. - Each State shall proceed
to the hydro-electric utilization of its zone directly

or by means of concessions granted in accordance with

its laws, But gll the works and installations necessary
for sush utilization shall be situated on the national

te,'i»r‘itbry_df the State to whi'ch'the‘ zone is granted. An

(80) League of Nations Treaty Serles, Vol. 171 (1928)page :

‘ (81) League of Nationa Treaty Serles, Vol. 82 ’1928—1929)

page 131,
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'exception is; of gourse, to be made in the case of dams or

certain_accessories which would have to be built in the

bed or on the other bank of the river, on the understanding

that the other State undertakes to establish the necessary

serviiudes withlrespect to reservoirs, dam-supports and

off-lets, and, if need be, t6 decree expropriations.

In that section it is likewise prohibited to lead off
any part of the water -except Hattor agreement between the

two States",

* In 1928, the Frenéh and Swiss Govermments were
simnltaneously»approached with the request for a concession
to utilize the hydraulic powerjfesourqes of that section
of thé river Doubs between the Sau£ du Doubs and the
place known as "Les Graviefs“., Negotiations between the
two countries soon resulted in the conclusion of the
"Convention butween Sw1tzerland and France concerning the

Chitelot Falls ConeeSSions", which was signed at Berne on

19 November 1930 (82)

Artlcle h prov1des that the inlet and outlet
operatlons shall be carrled out in accordance with
regulations agreed between the two Governments'" with a
view to maintaining fixed levels upstream and to
“régulating the off-let of Watersldownspfeam 50-as to

reduce variations as far as possible, and in every case,

.
«

(82) Owing to the economic situation, the French and Swiss
companies which had jointly applied for the Chitelot
Concession postponed the execution of their scheme
until later, however, It was not until 1945 that they
decided: to resume negotiations., On 28 January 1947
the concession was granted to the Swiss Electricity and
Traction Company of Basle and to the national
enterprise "Electricité de France',and it came into
fores on 13 October, 1930, This power station will
cater for an annual production of 100 million kWh,
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so'as_pot to endanger the common interest and in particular
the normal operation of downstream plants", As this
latter condition is worded, it appears to make &
distinction between injury tolerable on grounds of good
neighbourly relations and serious injury affeecting the
generai interests of the country in question.

Again, let us quote two recent exchanges of notes
between the United States of America and Canada, .

The first concerns the development.of'bértéin
portions of the Great Lakes - St. Lawrence Basin project
(Washington 1& and 31 October and 7 November 1940)(83)
and the other the temporary diversion of additional
waters of the Nlagara River above the Falls (Washington

| - 20 May 1941), (84) These notes contain the following

passages: "to assist in providing an adequate supply of
POWEr .. and dontingent upon the Province of .Ontario's
agfeéing to provide immediately for diversions into the
Great Lakes System of waters from the Albany River Basin
which normally flow into Hudson Bay ,.." "an additional

diversion for power purposes of 5,000 eu. ft. per second

" may be utiliged on the United States side of the Niagara

River above the Falls...'.

A few months later, on 10 November 1941, a further
exchahge of notés took place between the same two
countries regarding the temporary ra1elng of the level
of Leke St, Francis.<85)

~(83) League of Natlons Treaty Series Vol 203, 1940 - 1941,

page 268,

- (84) League of Nations Treaty Series: Vol.20k, 1941 ~ 1943,

page 200.

'(85) United Nations Treaty Series: Vol,23, 1948 - 19&9,

page 275.
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, Canada had askcs the United States for pormission to
construct a dan whereby the natural levels on the United
States side of the St. Lawrence River near the head of

Lake St, Francis would be raised, in low watef'periods,

. the object being to conserve the power suppiy in the area.

The request, which was agreed to for a period up to
1 Qetober 1942, was thereafter renewed; and the arrange-
ment extended until 1 October 1943. However, the United

V‘statas, in its reply to the erglnel,rSQuﬁmt, maﬁe 1%

clear that it attached "importance £0 "the understendlng

: that thls agreement authorizing the ralsin of the level
of Lake 3t, Francis is temporary, and that this action

shall not be deemed to create any vested...right" for

the future.

The principality of Ziechtenstein in 1946 decided to

 divert the upper reach of'the Samina stream, a tributary'“

of the Austrian river T1l, for the purpose of generating
electric power, and came to an agreement with the down-
stream parties affected in Ausﬁrie on a suitable indemnity,
Austria did not object to this procedure, since no serious

prejudice o publlc interests was 1nvolved

In 1948 Bavaria and Austria agreed to attempt the
exp101tation, on a basis of eqpal partleapatlon, of A
hydraulic resources on the Imm and the Saezach by a Joint
Austro-Bavarian company. When all the hydre power plants'

,plgnned on the Inn have been established, the unified

develepﬁentAQf‘the chain of power stations could convert

‘over 80 million kiWh of off«ﬁeak wiﬁtef'pOWer intd wiﬁter

' peak. power., If operatlon on this scale 15 compared with

present operatlon in these frontier areas, it represents
considerable progress, which would be due to the_agreement
in question. . ' R . |
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88, On 20 Juﬁe 19A8‘ a furiher agfeeﬁént was concluded
 between Austria and Bavaria soncerning the Rissbach, the
'Durrach, the Kesselbach the Blaserbach and the Dollmarms-

'bach all of which rise in Austria and flow into the Isar in
Bavarlan terrltory. This agreement was signed on 16 October 1950,

7 In 1947 Bavarie had begun to lead off the waters of
" the Rissbach to the Walohensee at a p01nt in Bavarian
territ@ry situated above their junction Wiuh the Isar,
In this way the natural rpserv01r recelv@d,the water from
the Rissbach 1n the form of a supplementary w1nter
contribution, whlch was then utilized at the Halchensee
head. These works gave rise to constructions carried.
out entlrelv 1n Bavarian territo*y, without touching
that ot Austria. Subsequently Austria let it be known
_that she intended to lead off the Austrian section af -the
Rissbach to the Achensee for the benefit of the Inn basin,
These waters would then have been utdlized in the same
wayzas'in Bavaria, the yield in the two cases being more
.or less the same.. The execution of the Baverian project -
. .would haveé become impossible if Austria had carried out
this diversion. becvﬁs& the quantity of water remaiﬁing to
be led off in Bavaria would have become too small. The
two projects therefors could not both be carrled out,
"The agreement. concluded in l9b8 stipulates that Austria
walves w1thout,compensat10n the right to lead,off the
.‘.waters of the Rissbach and its tributaries. Bévaria
‘in erhange accepts w1thout compensatlon the leacing off
of the Dﬁrrach Kesselbach Blaserbﬂch and Dollmannsbach,
- Austria undertakes in addition during low water periods
up to a.totg;,of 75 days, to allow,{pnvraquesp_from
_ Bavaria, the w@tar of the abpvementloﬁéd waﬁerwgys to
flow iﬁto the isaf bed 50 28 o enég;gipheigg}ﬁtenance of

’
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a sufficiént volume of water in the uppér Isar valley so
long as a sufficient flow has not been engured by the
construction of dams. The backing up of #he dam, which
will partly affect Austrian territory after the
construction of the storage basins in Bavaria, will be
tolérated by Austria on conditions to be defined later.
Dufing the'negotiationS'Bavaria held to the principle of
.'integiity;‘ﬁustria to that of terrvitorial rights, The
agréement by which the two parties finally abandoned their
positions expressly states that it was. concluded.in spite
of the legal principles upheld by the two parties. This,
agreement, -therefore, resis on the desire to 5btain'the

most economie utilieation of the waterways in Qﬁeétion.

We shall conclude our examinstion of these bilateral
conventions with thg agreement of 13 June 1949 between
Italy and:Switzerland eoncerning the concession of the
hydreulic power of the ?ggg di Lel aud other waterways in

the Averserrhein basin.

The Goverrmerts of the two eountries concerned
recognize that the project, which provides for the -
exploitation in a single plant 6f the hydraulic power of
sections of Swiss and Italian waterways, ensures the
rational utilization of that power, but that its develop~
ment and uge, which only a joint undertaking is cépable
of realizing, should form the subjéct of an international
~ agreement taking due dccount of the divergencles in the
? iegisiation of the two States, |

' The scheme for executing the works is to be drawn up
(Article 3) by the concessionary. It is to be submitted,

- with the necessary suppoiting documcris, to the two

(86) Thié agreement has not yet been ratified.
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Governments, and can only be carried after the latter's

conser:h, has been obtained.

‘The two Governments expressly reserve the right to
‘exercise joint control over the works and to authorize or
| forbid by common consent, where netéssary, any alteration
to the scheme as previously approved or to the works
‘already completed (Article 4). The two Governments w1ll
dinferm each other of their decisions regarding the grant

 -of concessions-which will not take effect until the two
~Gﬁv§£ﬁmsnté have agreed on the conddtioms to be laid down.

Insofar as they affect the interests of the two
countries, the provisions of the-concessions may not be
subsequently amended'except'by cormen consent of the two

. Governments (Artiele 7). -

In the event of the non-completion of the plant or
interruption of opérations, the two Govermnments will by
sonmon qonserd take such action as they deem best suited

 to meet the situstion (Article 8).

Section II Bilateral Conventions concerning the General Use of
Waterways of Common Interest

© 90, The first Tréaty,appears to be that of Fontainebleau
concluded on 8 November 1785 (87) between Germany and the
Netherlands. '

In drt¢Cl£ 6 it is stlpulated that "Thelr ngh Powers
‘shall regulate in the most approprlate manner, to the
'satlsfaction of the Emperor, the flow of water in the
‘terrltory of Hls Ma;esty in Flanders and towards the Meuse,

in order, sq far as p0551ble, to prevent 1nundat10n.

-~

" (87) Smith, "The Eeonomic Weer of Interrational Rivers!,

. p‘ 1591
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Their'High Powers agree that, to this end, use ﬁay be made,

to a reasonable extenﬁ; of any nscessary land under their

‘dominion.  The locks erected for this'purpose on the

territory of the States-General shall remain under their
govereignty .t

The foregoing'provisipn was one of the many clauses
in a Treaty of Commerce and Boundaries., The Treaty of
Cleves (82) dated'7 October 1816'i§ no.doubt the first to
deal exclusively with the regulation of waterways. It
relates to the Wiidt from the Sonnerdamm at Klein-Netterdem
to its junction with the Rhine. Article VI stipulates

‘that "In boundary waters no offensive work 1is to bs

constructed in the bed of the river capable of deflecting
the current and injuring the oppeosite bank, exaept by

common, consent," and Article XXXI provides that "The

. present flow of water in the respective territories of

these two countries shall likewise be maintained in the

future and no arrangement shall be made which might impede

the flow of inland waters.,!

~ 0n 7 August 1843 oams the Convention of Maestricht
between Belgium and Luxembourg., With regard to the
sections of waterﬁays forming the boundar&, it .declares
Uthat no 6oncession which may result in altering the
character of these waterways may be granted without the
coﬁsent of both Governments" (Art.30). -

. Similar provisions are to be found in the Conventions
of 26 June 1816 botween Belgium and Prussia (Art, 27), and
of 8 August 1843 (Art. 10) and 1l June 1892 (irt. 10)

between Belgium and the'Netherlands.

(Qﬁ) Martens, "Nouveau Recuéil des Traités", Vol. 3, p.45.



93.

6
%//%CC%:%/ 98 Res

page 210

Another treaxy'between Belgium and the Netherlands

‘signed at the Hague on R7 September 1843 (89) stipulates
4n Article 10 that "The parties shall. take no unilateral

action calculated to alter -the course of the Meuse in the
fronﬁier,section.n Article 35 provides that "wherever
rivers or other waterways form the boundary, sovereignty
over them shall be exeréised. jointly by both States,

‘except where there is a formal stipulation to the .

contrary, each Stabe belng reSponaible for their

’conseryatipn and upkeep on its side .of the boundary.
~ Finally, Artiole 36 states.that "existing catchments on

rivers or other waterways serving -as frontiers shall be

g preserved in thelr present state, .No new catchments,

‘no concesszon or 1nnovation whatsoever, involving any

alteratxon to the rivers and other‘waterways forming the

Aﬁboundary, or to the existing condition of the banks, may

be granmted without the consent of both Governments. These
stipulations shall apply to the Meuse in so far as.they do
not confllct with previous provisions.relating to this

rlver."

A further Treaty between Belgium and the Netherlands,
signed at the Hague on 12 May 1863,(90) lays down

Vregulatzons for the diversion of the waters of the Meuse,

It provides that: "the Belgian Government shall leave in
or restore to thelr natural channels the streams.and

Awutercourses which having their source in Belgium, flow

towards. Netherlands territory“ (Art. 7) and that: '"no
lowerlng of the' normal water-line of these channels may

" be effected ‘except by prior agreement between: the two

(89) Martens, "Reéueil des Traitéa® 'Véi.‘S, page 345,
(90) Martens, "Recueil des Traités", Second Series,.
Vol. l, page 117. . :
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Governments" (Art. 8). Article 12 of the same treaty
provides that: "no work which might alter the current
and thereby injure the opposite bank may be constructed -
at a distance of less than 150 metres from the Thalweg of
the Meuse at the point where it forms the boundary,
except by common consent of the two High Contracting
Parties, ’

The Treaty of Bayome (or more specifically the’

Additional Act of 26 May 1866 to the Treaty proper of
2 December 1856) stipulates in Article 11 that: "Where

-one of the two States proposes to grant further

concessions ..... prior notice shall be given ..... 80
that, if such projects are likely to infringe the rights

~of ripariaus of the neighbouring Power, complaints may be

lodged in good time with the proper authorities and
interests thatAmight be invelved on both sides safeguarded”.
Articie 12 ré—affinms the principle we have already come
across: “the Lower levels ghall be bound to receive from
the higher levels in the neighboﬁring country the waters
which naturally run down from tham, together with whatever
they carry slong, apart from anything contributed by human
agency. No dam, or any obstacle liable to injure the
higher riparians shall be built, and the latter shall like-
wise bs forbidden to take any action which may increase

the servitudes of the lower levels. M

This Treaty applies to all the boundary waterways
between Spain and France, and in particular to the Puigeerda
and Raour chamnels, to the Riou Tort and the Riou Tartares,

'to the Vanera and to the Angoustrine and Llivia channels,

On 10 May 1879 a Convention was concludéd between the
Swiss Federal Council and the Govermment of the Grand Duchy
of Baden "with a view to regulating the use of the waters
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of the Rhine, from Neuhausen to below Besle, in an
appropriate manner and in accordance with existing legls-

* lation, with special reference to industry end to

communication requirements."  Article 5 of this "
Convention is one of the first explicitly to mention the
utiligation of water for purposes of hydroééléctric
development: "Within the limits of its terfibcry; each
of the Govarnments snall take steps to ensure that, in. |

-the case of artificial works (such as roadways or other

ways, permanent installatlons of fishing apparatus,

~weter~wheels, bridges atc;) or -of waté: works and dams,
'w@iph-may'be set up or substantially modified on the part

of the river situated from Neuhausen to below Basle, the

necessary measures are taken to prevent weter comsunications

from béing éeribusly.hémpered or jeopafdised or the bank
belonging to the other Stata from being damaged w

- To this end the two Governmenxs undertake to snsure
that no installation or substantial modification of works

~of this type or, in general, of any. works which might

appreciably affect the water flow, shall be made in the

river itgelf or on its banks, in so far as the lstter are

below the highest known water level.(flood zone) until the
plans of the propgsed work have been submitted to the
competent authority of the other State in order to safe-
guard the inteyests involved and to bring about, if i

possible, an agrecment.

The Protocol signed at Rome on 15 April 1891 hy Great
Britain and Italy, stipulates (Amticle 3) that: "the

. Italian Govérnment undertakes not to construét on the

Atbara veess ANy works which might sensibly modify its

. flow inxo the Nile".
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A similar provision is to be found in the agreement ~
eoncluded 5etwesn.Great-Britain and Ethiopia, signed at
Addis Abbaba on 15 May 1902; "H.M. the Emperor Menelek 1,
King of Kings 0f Ethiopia, - engages himself towards the '
Government of His Britannic Majesty not to construct, or
allow %0 be constructed, any work across the Blue Nile,
Lake Teenz, dr'the-Sobat, which would arrsst the flow of
their waters into the Nile; aXCEpt l& agroement with His
Britannic Majesty's. Government and the Governmeﬁt of the

Soudan; "

A Conventxon, annexed to thc Treabty of Karlstad,
between Norway and Sweden {the Treaty governing the
dissolution of the former union between the two countries),
dated 26 October 1905;'(91);19”specially important, We
read in Articles 1 and 2: . "Art, 1: "if, in the territory

- of either State; the question arises of damming a lake,

lowering its level, or diverting its waters, or construct-

ing works on a waterway, diverting its waters-br taking

< any other actlon to alter its depth its bed or its

dlrection cere the leglslatlon of that State shall be
applied with regard to the right to undertake the works,
even 1f such works,might gffect.the water5751tu¢$ed in
the other State, Nationals of this latter State shall
have. the same facllltles for enforclng their rights as
are enjoye&, in slmilar c1rcumstances by the nationals

of the State whcre thv'worﬁs are belng “ndertaken, and

.they shall also enjoy the samm rights in all respects as

the latter in regard to the conditions under which the
said works‘ére carried out." = Article 2: in accordance

with the genéral prindiples of international law it is

-(91) Martens, "Recueil Général des Traltes" 2nd Series,

Vol. 34, page T10.
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- understood that the works mentioned in Article 1 cannct be

_carried out in either Sta@e-axcept withvthe consent’ of the

:qothér,'whgheverfsuch works, by affecting the waters

_ sitiated in the other State, might result .... in

‘subbﬁaﬂtialiy modifying the waters over a considersble

. area." |

98, - ° ' Awticle 3 of the Treaty concluded bétween Great Britain

" and the Congo in London on 9 May 1906 provides that: "The

Government of the Independent State of the Congo undertakes
not to construct, or allow to be constructed, any work over
or near the Semliki or Isango River which would diminish
the volume of wéter entering Lake Albert eicept-in

agreement, with the Sudanese Government "

9. We shall see in the following chapter, in our study

.of case~law in the United States, the unusual findings of

 Attorney-Genersl Harmon in the dispute between the United
States and Mexico over the use of the Rio Grande in 1895.
The United States which had, to begin with, upheld the
principle of absolute sovereignty, later renounced it

de faoto 1f not. de Jure, in the cleauses of the treaty
concluded. with Mexico at Washington on 21 May 1906, (52)
concerning this eame Rio Grande, '

The United States undertake to deliver to Mexieo a
fixed quantity ‘of water varying according to the months of.
the year and the state of'drought. But they state quite
explicitly, in Article V, that this agreement shall not be
taken as a precedent or as the applicatlon of a general
principle and that'they therefore recognlze no real title.
on the part of Mexico to receive any quantity of water
whatsoever from bhe Rio Grande,

(92) Martens, "Recueil Général des Traités", 2nd Series,
Vol. 35, page Lb.
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The Washington Tr ?& Ly "f 11 Jarmu zﬂy 1~»09 (93‘ betwsen
Cina&a and the United utut\s eomboine very detailed
yrovisions governing the questlons to which the hu1q5531n77
of the boundary waterways b«twe‘ » the ﬁnited Statss and
© Canada might give risv Nyt v1ther side, l,it.ls partlcularly
importent in view of the number and sizgjbfﬂthe waterways
te-wﬁich~itifefers'éﬁd on account of,theiﬁﬁm@rcus'
ﬁiscassions whlch preceuud it, -

Before this Treaty was finakly concluded the two
_ceuntrzea had been estranged for a Vbry *0ng pcriod, by a
’whole serles of legal disputes . over the st. Ma*y River,
"the Milk River, the Birch Lake Basin (Which drains into
the Rainy River), the Lake of the Noods, the utilization
of the Wlagara Falls and the so-called Chlcago diversion
frem Lak@ Michi@nn "As the United -natcs were in almost
every case the upstrenn rlﬂarians they upheld the
,principle ef abgolute SOVLrelgnty over their wabsrs, which
was to their advantage., Un tue other haﬂi,»C&ﬂ@Q& wilch
was ﬁhus the downstream riparian uphsld the pfinciple that -
restrictions may be placcd on & utdt ts right to dispose
of its wakers and that any 11v»rsion, in particular witheut

prior agresment, is illegal.

In defénding'hér case Canada cited the principles of
' International Law. In fact, Great Britain and Canada -
described the United Status! attitude as "conﬁrary to-
(9A)

_ Internatlonal Law" in the dlpl@mgtlc notes exchangoed
on the subject. They regiessed the United States to give
their support to tho principleslgoverning the practice of

(93) Martens, "Becueil Général des Trodtés", 5th Series,
Vol. 1ﬂ, pagb 200 :

(9&) Smith, Brltlsh Year Beak, 1929, pege 152,
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international law' %) and claimed that their own attitude
was "in accerdance with a principle recognized in the

practice of International Law", _(96)

A writer, Simsarian, (97) expla.ining the attitude of
Great Britain and Canada in this connectien, e.dmits that
*Great Britain and Canada, on the other hand, have
contended gn several occasions that 1nt.ermtienal law doee ‘
place rastrictigns on the right of the United States to
the use er diwferaim of the waters of tributaries to
bounda.:\y waters and the waters of a river flowing scross
the beundary." ) : . : e '

‘The same author however “aumariies the dispute asg
- follows: "In the diplema.tieVleofreéporﬂencs and
negotiations with Great Britain, and, later, Cana,da,‘ the
United States has been consistent in maintaining the
position that the United States has a legal right under
- international law to use or divert (1) the waters of
 tributaries (which are wholly within the territory of

the United States) to boundary waters, and (2) the
| waters of a river flowing across the boundary, while the
river is within the territory of the United States,
Even when the situation was reversed, and Canada diverted
the waters of the Milk River while it fléwed in Canadian
terrﬂory, the United States did ngt claim that there was
; any lmitation in international law on the action of
Canada. vees  On ‘the other hand, Great Britain and Canada
have mq.intained that intematienal law limits the right

(95) Garmer, "The Chicagn Sanitary District Case", American
Journal of International Law. Vol., 22 (1928) page 839,

(96) Garner, ibid, page 837. '

(97) Simsarian, "The Diversion of Waters Affecting the U.S.A.
and Canada", AM/JL. of I.L., Vol, 32 (1938) pages 488
et seq.
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of the United States ta divert tﬁé waters of tributaries
veee It is unfortunate that thé diplomatic correspondence
has not always obServed the sharp eistlnction between
rights under 1nternatlonal law to the use or diversion of
. waters in the above tWO‘31tuatlons from the diversion of
béundary*Wafers ..i.a The proposed 1938 draft Great Lakes~
St. Lawrence water way tréaty vess . i® not concerned with
the determination or maintenancé vf existing rights under
rules of international law, but instead it endea?ours.to
terminste disagreements of the past by means of
compromises and the exchange of benefits."

The 51gnatories of the Treaty of ll January 1909,
who, though both invoking the principles of international
law,'thus started from theories diametrically opposed,
seem finally to have reached'agreement on the principle
upheld by Canada, but with certain reservations. Article 2

in fact readé: "Each of the High Contracting Parties
| reserves to itself or ts the several States Governments
on the one side and the Dominion or Provihcial Governments
on the‘pther, as the case may be, subject to any Tféaty ‘
provisions now éxisting with respect thereto, the
exclusive jurisdiction and control aver the use and
diversion, whether temporary or pefmahent, of all waters
on its own side of the line which in their natural = =
channels would flow across the boundary or into boundary
waters.! So much for the reservations. Taere we have -
a re-affirmation of the principle upheld by the United |
States. But the same Article continues as follows:
"..;a but it is agreéd that any interference with or
diversion from their natural channel of such waters on
either side of the boundary, resulting in any 1njury on
- the other side of the boundary, shall,give g;se to @he
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same.rightS'andﬂentitle the injuréd~barﬁiésjtp.the same
legal remedies a5 if such indugy?tdok place in the équntwy
where such diversion or interference occurs; but this
«provision éhall.nOt‘gpply to cases-already dﬁiﬁting-or~to
cases expreasly:covergd:by‘spécial agréemshtﬂpetﬁeah the -
parties hersts, It-is undérstiod; however,' that.neither
of the High Contracting Pa.rtieé intends by the foregoing
provision to surrender—any right which it. may have to ‘
cbject te any interference with .or diversiem of waters on
the other side of the boundary the effect of which would
be productive of material 1njury to the navigation interests
on its own sxde of the boundary " (98)

if therefore any injury is caused, the country and its’
hationals that heve suffered it enjoy rights and legal
‘nemedies, and the principle Yaid down'at the beginning of
‘the. Article is tempered by this reservation,

What is the exact meaning of the above text and what
" are its impllcatinns? For a full underatanding of it,
' peference must be made to some of the preliminary work
leading up to it.

The first draft Treaty, . datlng from 1907, prepared by
the Joint waterways commissian, covered all boundary water-
ways 1ncluding Lake Michigan, es, well as-all their
tributaries and all rivers flowing across the beundary,

. The éoﬁpiésion fixgd.permissible diversions at 18,800 c.f.s,

(98) The prov191ons of this Treaty led to. the settlement of

) disputes concerning the Raiwy River, Niagara Falls
(Article 5), the St, Mary and Milk Rivers' (Article 6).
As we have seen, the dispute over the Chleage diversion
was still outstanding in 1925. ‘We shall see later the
-8pegial Treaty -concerning the Liake -of*the Woods dealing
‘with the delimitation of the.boundary formed by an
international watepway, °
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for the United States and 36,000 c.f.s. for Canada with
the exception of water taken for domestic and sanitary
‘ purposes or for purpQSgs'qt“navigation.

The Americap State Department issued a copnterdrafst.
It started from the principle that the jurisdiction ef
the new international commission to be set up would extend
only ¥o boundary rivers préper and not t0 their
tributaries ar to waterwqys}crossing;therfrontiers. More~
aver, it was assumed that the United States’ right to
divert the water of the Rainy and St. Mary rivers as well
&8 of Lake Miehigan without the prior consent of Canada
was fully recognized by internstional law.

This American gounterdraft, when defining "beundary
waters" excluded rivers flowing aéross the boundary and
tributary wétefs flowing into boundary watefs; on the
‘other hand a new Article IT was inserted, by whicheach
State was glven the right of dlversion, but the
injured parties af-the other State were entitlad to
the same legal protection as nationals, subject to
the reservation howsver that this provision should not
apply to cases already existing; Article III declared
that no further diversions.of’boundéryiwatérs would
b3 made except with the priof approval of the joint
cammission, snd Article IV limited the average
W1thdrawal from Laike Michigan in the nelghbourhnod
of Chicago to 10, 000 ¢.f.s,, '

During subsequent negotiations, the whole of
Article IV was omitted at the express raquest of
the Sscretary of State'Elihu Robt. Caﬁada, on the
other hand, ureed that a further paragraph be added
. to Article IT sp°cifying that neithar Government
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surréhdera& iis'right to ﬁrétéétvégainéﬁzgny i
diversion whioh injured ‘#t, It was in this fom
. that the Treaty was signed :in Washington on 11
Jaauaxy 1909, .

On this subject Secretary of State Root stated'
‘before the Senate that he had taken goad care not
t6 allow the Chicago drainage canal to be made
11iegal.  The definition of boundary waters had
" been drawn up so as to axclude Lake Michigan.
Article IT ‘was applicable only to watercourses
flowing across the boundary and tributaries which
were wholly under the soversignty of one or other
. of the States, while Article III only agplied to |
,bpnndary waters, Thivd parties injured in ths
obher State would be in the same legal position as
injured nationals, but the other State did not have
.th? right to intervene in grder to protect the pri#&te
interests of:its citizens; hence private Canadian
‘interests remained subject to Unitsd States t
Jurisdiction, R

For his part the Canadisf Minister of Public
Works stated béfore‘Parliaméntz |

"I must say that this Treaty. simply confirms an
intemational principle which has always been upheld
by the United States and whxch ag far as 'y know has
“never been disputed by lawyers of our country, namaly
“that any country may divert watercoursos situated
‘on its territory and prevent them from cr0531ng
its frontiers. The United States con31der that
- the right of any country to divert waters on ite
own territory ~ apart from the qusstion of navi-
gation ~ represents a principle of international law.
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- This case may ariss bétween the inpkabitants of |
Montana and Albarta in the event of an individual or
,giéup in tha former divarting for purposas of
irrigétion a watercourse crossing the State's
boundary with Canada.” This would result in a
riparian iiving'downstream in Canada who usad thess
waters for the sume purposas baing deprived af them,
Before the concluéion of this Treaty, this. could have
happened without the downstream riparian being able
to maLe any ‘objection, Now, hoWever, under the
pronsiohs of the Treaty, he can lodge a complaint.

" and clalm compansation.

. The only complaint arlsing out of a diversion
which is recOgnlzed in internatlonal law relates to
.navigation., This is the only case in which the
rlght of SOVorelgnty is contestad it is bowever
acknowledged that the right. -of a State to dispose of
watercoursgs on its territory, as of any other of
its p0356351ons, 1esults from, 1ts rlghts af

_soverelgnty, and undsr 1nternat10nal law, is
JSubject to only one restrlction, namely that if
another State's navigational interests are
affected, it may protest against the diversion,
The ohe and only restriction then on rlghts of -
sovereign%y is in connection with serious injury

- caused to navigation,m#

200, © . 0n 30 Septamber 191577 Frence and the .
Netherlands 81pned a Convention tq fix the boundar;esf
batween Franch Guiwna and Surlnam. In Article 3
they state that "o worxs,whather for purposes of

¥ Translation : ' S
(99). Smith, op.cit. (par.90), page 1€1.
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public or private utility, are to be constructed in
the frontier saction of ‘the river, such as to be
capable of constituting an obstacle to navigation

. or of modifying the nature of ths river, except by

consant of both partiss., ' Such consent ghall not

‘be. required for worxs such as quays and landing
Astagesfeto. which merely facilitate acceas to the .

rivepr,"

Arﬁic;e IX of thes Treaty of Berlin of 27 August

Rapublié"_stipulates that the waters of Lake Peipué‘

~ tghall not be artificially diverted in any dirsgtion

whatsosver so as to couse & lowering of the level of

’ the Lﬂk‘a M

lozfv |
“war contained'certain_articlas dsaling with intsr-

- Treaty of Lausamne

The peace Treaties concluded after the 1914-18

- national rivers. Those treaties are ths Treaty of
; Versailles with Germany dated 28 June 1919, of

- 5t. Germain dated 10 Ssptember 1919 with Austiia, of
 Neuilly dated 27 Septembor 1919 with Bulgaria, of

Trisnon dated h'Juha 1920 with Hungary, of Saevres
dated 10 .August 1920 with Turkey (replaced by the

‘Treaty of Lausanne dated 24 July 1923),

Article 309 of the Treaty of St, Germain,

" rapeated in Article 292 of the Treaty of Trianon and

363 of the Treaty of Sevres (Article 109 in the
y (100) provides that "in default
of any provisions to the contrary, whan, as the result

" of the fixing of a new frontis®, the hydfaulic system....

in a State {3 dependent on works executed within the

(100) Leagus of Nutions Treaty Serizs, Vol. 28, (1924)
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territory of another Staté, or when use is made
on the territory of a State,_ih virtue of pre-war |
usage, of witer or hydraulic power, the source of
which is on the territory‘bf another Stafe, an
agreement shall be mads between the Stateé.con—
carnad to safeguard the interests and rlghts
acqulred.by each of them."' T

Article 359'st1pulatedvthat'"ho wofks'shéii
be carried out in the bed or of either banx of the.
Rhine where it ferms the boundary of France and
Germany without the prev1ous approval of tha Central

: Commission or of its ag*nts weo

Tha four peace treaties concludad by Russia

should also be nuntioned

- w1th msthgnlacl 1) the Treaty of Tartu szgned
on 2 February 1920 whlch provides (Annex 2
to Article 16) that a Convention shall be
concludad between the two countries for the
utilization of ths waters of Lakes Psipus and
‘Pskov; o

(102) N

- with La*huanla the-Treaty-of Moscdw

“signed 12 July 1920

Article 2, ote 4L of this Treaty, whlch was
repeated in ths Treaty of Riga of 17 August 1920
between Hussia and_Latvia_(Artxcle 3), states. "the
artificial'diVursibn of watér from the frontier rivers
or lakes Cau91ng a lowering of the average level of the

‘water of same is not Dﬂrmitted"

- (101) Laague_of NﬁtionsATreaty Saries, Vol, 11, (1921).
(102) Leagus of Nations Treaty Series, Vol. 3; (1920-21)
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with Latﬁia(los) the Treaty of Riga,'sighéd 1
August 1920, Articls 3, note 3 provides that "in
rivers and lakes forming part of the frontier, the
artificial withdrawal‘of waters liable to cause a
lowering of the average lavel iS-forbidden. In the
case of such rivers and léxes, navigation and fishing
shall form the sﬁﬁject of regulations establishad by
mutual agreement" ; '

- lastly, with Flnland(loh), Artlcle 18 of the
Treaty signed at Dorpat on,lhwoctohar~1920wetapulates:
that "the level of the ‘water of the LaKe of lLadoga
shall not be altered without previous agreament
between Finland. and Russia,®

The Peace Treaty of lSFMarch 1921 between' Poland
and the kaaineimos) signsed aﬁlRiga,”contains similar
provisions, Article 2 states: 'The alteration by
artiflcial means of the waterblevel of the frontier-

rivers and lakes regsulting in a modiflcatlon of their

‘courses in such parts of them as constitute the

frontier line, and likewise the alteration of the
average water-level in the térritory of the other
Party is forbiddenu; and Annex 5, paragraph 3, adds
ﬂhdt "without the. spscial congent _'of the o‘ch:er Party,
it shall noﬁ‘be lawful for either Contracting Party
to undertaie worss ou the banks or in the neighbourhood
of the river (the Dviﬁa) or to set up hydréﬁlio plant
as a result of which the waterways in' the territwry

(103) League of Nations Tresty Series, Vol,2 (1921)
(104) League of Nations Treaty Saries, Vol, 3 (1921)

(105). Lesgua. of Nations Traaty Sarias, Tol. 6 (1921)



10,44

105.

B/rer/136 -
m/bCL/LP/?B*Rev‘l
page 125 :

of the other Contracting Party might be deteriorated.

. The seme rule shall apply to any construction which

might ralsa the lavel of ths water-beyond the frontier
of the State," '

The Paris Convention of 23 July 1921(106)

instituting the definitive statute of the Danube
stipulated in hrticles 14 and 17 that on thoég'
portions of the Danubs which form the frontier between
two oF moPe States, the execution of the works thay _
consider nscessary for their economic development,

‘ especially wofks designéd to prevent inundation and

those undertaken for purposes connected witl: irrigation

and the utilisation of hydraulic powsr and the

apportionment of the expendlture involved shull be

determined by agreement between the States concerned

The Statute of Navigation of the Eibe signed at
2(107)

provisions., .With reference first to maintenance work

Drasden on 22,Febrﬁary 192 coﬁiéins similar

on the sedtioﬁ constituting the frontier between
Germany and Czechoslovakia,. the' two riparian States
;gfeﬁ to determine by common -accord” the mode of
execution Curtxcle AO) They'also aéree to furnish
the Commission with a descrlptlon of all works which
they propose to execute in the interests of navigation’
on in those of irrigation and ths uss of hydraulic’

-

energy. Artlcle 43 provmdes that the Commission may

.settle a .programme of works of which the execution

would be "a matter of primary interest " Save where

there is reasonable ground, & riparian State may -not -

(106) League of Nations Treaty Series, Vol,26, p.173(1924)
¢107) League of Nations Treaty Series, Vol.26, p.219(1924)
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_refuse to exscute the works included in the said

programmé, on confition that it is not bound to assume
& direct share of the axpenses, These-worxa, however,
may not be undertaken in the event of the State upbn
whase tarritory they are to be exacuted qppasing thtm
on the. score of vital interest.

When the sovereignty over North Sleswig was .
transferred to Denmark, an agrasment betwesn Denmari
and Germeny signed at Copenhagen on 10 April 1922(108)
settled all the questions which might arise from this
transfer. The first four agreemsnts of the
eighteen which this Treaty cemprises, relate to the
utilisation of the new frontier waters(log) The
first agreement has as its object the maintenance of
the frontier-lins between the two countries, Article 1_ :
stipulatés that "no changes sﬁail be mads, without
propar authoriﬁy, in the form of tha'lakes,twater
courses ..,. which mark the frontier, and their shores,
dykes, 6tc., shall not be damaged." Article 19 states
that "In draWing up‘the regularisation plans for the
water courses mantioned in Article 1, the folléwing
rules adopted by the International Boundary Commisslon
in its statament of 3 Septamber 1921, with regard to
the frontier shall also be obserVéd H

"Schemes for the regularisation of frontier o
water courses may be executed after agresment has been

reached between the two States, on: condltion that. the s

proposed alterat;ons are not of great importance and do'
not amount, to more than fcur hactaras per Kilomatre on
an average.! ° ' ‘

(108) Leagne of Nations Treaty'Series,Vbl lﬁ,p.186(1922)

(109) The frontier water coursas referred to in this
Convention are parts of the following: Krusaa,
the -Skelbosk, the Gammelas,sthe S¥ndéraa, the
- Ruadobiil Lake.



F/TCE/136- )
E/ECE/EP/98 ®ev.l.
page 127

If these regularisation works cause any démage,‘the
injured party shall have right to compensation .
(article 26). Finally, article 29, the most important
one, stipulates that "the establishmenp of new, or thé
sxtensive alteration of existing works on any of the
frontier water courses" requires the Frontier Water

Commission.,

This provision applies in particular to the
right:

1. 0f using and consuming water, aspecially the
right of diverting it directly or indirectly and above

or beneath the land surface;

2. Of conveying water or other liquids dirsctly

or indirsctly and over or under the land surface;

‘3. Of lowering or raising the level of the
water, especlally the right of causing a permanent
accumulation of water by checking the flow of the

stream,

The Wgter course may not be used in'such'a manner
thats

1.  the height of the tidal water would be
altsred or the water polluted to the detrimant of

other persons;

2,  the height of the water would be sofaltered
that pregudlce would bs caused to oth&rs in the
exercise of thair rlghts or that harm would bs done

to the land of others;

3. additional burdens would be placed on any

other party for ths upkesp of watercoursss or their
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banks, unless the ad?antages which méy bs obtained by
sang of, tha works‘ére greatly in excess of the loss or

‘démaga énticip&téd. If the propqséd use of the

watarcourse is likely to prove highly detrimental

' to the public intsrest, authorisation should be refused

- or granted only upon cohditions which would taxe the

public interest fully into account,

The works should, as a 1ule, be so.constructed
that the water which is not employed in the works
themselves should be conveyed back into the original

watercourse in such a way that the water is not

caused to flow rouhd a property abutting on tha water-

course unless the owners and usufructuaries of the

property have given their consent.

In the case of works on a large scale, the
Frontier Water Commission may howevar direct that the
wster should be ‘caused to flow round one or more

properties adjacent to the watasrcourse or that the

water shall be discharged into-anothsr watsrcourse

without regard to the 0pposi£ion of the parties

- concernad  In‘'such cases, compensation shall be

grantad to persons sﬁ;fering prejudice for any loss

and damage causad,

Finally, Article 53 extends the above
provisions to "watsrcourses which are connected with

frontier watercourses, but do not form part of them,"

~ The Convention betwesn Finland and the Russien.
Socialist Federal Soviet Republic signed at Helsingfors
. ¢
on 28 Couober 1922 must nlso be mcntioned.‘llo)

Article 3 states thal, unless a special agreement has

‘been concluded in each case between tie contracting

‘-
UL TG TV S ey«

(110) League AT Natiemg Treaty Series, Vol.15 vage 193.
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states, water may noyu ba dix*rfod nor may any

coristructions be @r'utad or 4ny gteps be tagen such

as o causa damags, by alt\rlng uhb ttepth; dirgetion

or lavel of the walercourses situsted in the tgrrioony

of tha othsr eontracting state, or te it fiah-er

land, or thwrsby to damdva the Pfelrway or to encroach

upont channels used for navigstion or uLmbbf floating.

B should be noted however that article 4 providas{fort

emeptmns. v"*’xcebtions to these provisions ... may

be allowad xﬁ virtue of the laws 1n force in each

country teees. but only on candﬂtlon that the owners

of the land or water concerngd in the other uont?acting

Stata shall be fndampified in & manner tg b2 agrsed upon

beforohand for any dam ze or inconveaience which may be

caused.(lll)

108, The Colorado Rivar rises in’the State of thes same
name. It flows through ths Statss of Nevada, Utah,
Wyoming, New Maxico, ‘Arizéna ¢nd California and finally
empties into the sea in Mexican territory, The State
through which the rivar flows for the Eurfh@st dlstance
and which under Britieh customary lew would hava
priority of rights is hrigzona, = On the other hand, the
State which most nssds the water bacause of the dansity
of its‘population and industry is California,  Mérsover
California would liks to tap the river in order to |
supply Lqé ingales. In othsr words the political

 divisions do not correspond with the. economic

(lll) The frontier Wat svcoursas referred to in this _
Convention are parts of the following: Tuulamanjoxl,
and Luttojoxi, Kutejoxi, Pistojoki, Lieksa, -
Tuulijoki, Tulsnmanjoki and Miinalanjoxi. =
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geography of the region, Inter—Staté agreements are
therefore necessary to provide any solution of this
problem. |

Undar the chairmanship of Mr. Herbert Hoovaf, :

then Secretary of Commerce, a Fedaral Commission

“representing all the Statss concerned was set up in

1921, Its deliberations resulted in 1922 in a
federal statute, which however was never ratified

'éwing-te’bha opposition of Arigona, which, basing

itself ¢m the principle of absolute territorial rights,
would accept ne compromise., In 1926 the Governor of
Arizona summed up his positioﬁ as follows: "I'll be
damned if Californie ever will have any water from the
Colorado River as long as I am Governor of arizona,"
Finally, after hardinegotiation a solution was reached
and a federal statute enactsd in 1928 by which the

downstream States were guarantsed.a flow necessary for

certain uses. The;upstreamTState was in turn forbidden

ﬂo»divgrt the river‘by unilaterdl action, -

" In the ratifjcation provisions, the principle of
unanimity was abandoﬁed and the scheme could be put
into operation wher it had been approved by six out
of the saven States. Arizona'éiblea that this
provision was an infringement of the Constitution was

rejected by the Suprame Court.

In 1923 Germany céncludad ont behalf of Bavaria,
an agreement with the Austrian Republic on the
impoﬁnding of the waters'of_tha Lewer Léch and their
diversion into ‘ths Rhinz-Main-Danube Canal. Under
the Bavarian scheme, work on which has not yet begun,

a maximum of 80 cu.m. par second of water will be
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dlverted from the Lower Lech above its confluence
with ‘the' Danube and emptled into the Main basxn by

-means of the ‘canal.

In this agreement'Austfia,ébandonS'thé principle
of territériél’rights which she had always vigourously
upheld and she claims the right for herself, this time
- as downstream owner, -to maxe measures by th= upstream
owner subject to her own agreement and to a whole periss

of obligations.

110, An agresment ;as signed'onﬁlé-Febfuar&31924(;12)_
o -betwaen Madras and Mysore relating‘tB thé7construction
of a storage dam at &rlshnarajasagara on the Cauvery
- River which includes gimilar provisions, some of
which refer to the;pegulation of waterways,- ‘_In,1892
an earlier agreement between the partiss had provided
that the State of Mysors should rot construot reservoirs
"w1thout the conse nt of ths Madras Government whlch
consent was not to be unreasonably withheld Detailed
: flgures were lald down for the water to be stored, but
a dispute arose as to whather the agreed figures applled
in the case of exceptional floods. The agresment
provided for the reference.of.dlsputes o legai'
arbitration, and an arbit,raiioxi'was held, from which
~ the Madras Government appealed to the Secretdry of
~ State, The partles then agreed to set: aside the
'arbitratlon and rafsr the question to a joint board
of technical.eXpergé. The agreement referred to above

is based upénvthe expsrts' report.

In HrthIG 10 the Madras Government econseénts to
"the constructlon of the dam, provided that it is of a
certain cubic qontent'only, "fixed limits" being
stipulated for the extension of irrigstion,. The
(112) Aitchison's Treaties, 5th ed. IX, page 234.

Al




1.

112.

‘Fiume aqueduct and the River Recina.

E/ECE/136 -
R/ECE/EP/98 Rev.l,

page 132

- agreameﬁt fhrther stipulates: MBoth States aﬁe at

liberty to construct regervoirs and other works, within
certain limdts, provided that the impounding of water
therein doss not diminish tha supplies to which each
goverment is entitlad under this agrsement, nor affdct‘
the diversion of the surplus water which, it is
anticipated;:ﬁill be availabls for-division upen the
termination of the Agreement."

-In the agreements signed at Roms on 27 Januéry

- 1924 betwsen Italy and the Kingdom of tha Serbs,'Croats

and Slovenes there is a chapter dealing with the
(113} In view of
the fact that the regulation of the waters of this =
river requires the upkeep of dykes and may reqﬁire the
conStructioh“of‘new works, the Govermments of the
cgontracting partiss agres that the exscution. of such

operations shall be entrusted to the riparian communes

- "which shall make proper'provisiqn by common agreement,!

Article 2 of the Convantlon s;gned at Busharest

on 14 April 1924 between Hungary and Roumanla( 114)

statgs that; "Should néw works be carrisd out which

'might affect the hydraulic system of the territory. of

the other contrecting party, an agreement shall be cen-
cluded bafore such works are undertaken concerning the
manner of their exscution ahd the share'ofbthebcost to

be borne, or the compansatlon to be paid by each national

association."

(113) League of Nations Treaty Series, Vol,ZA, page 32
' (1924)-

(314} League of Nations Treaty Saries, Vol.46, page 41

{(1926)
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Article 3 stipulates that:

"The qontraétiag.parties'guarantée to each other the
right to utilise waters intersected by the frontier or
running along the frontier and the upkeep and working of

the rsspective waterworks."

113, Article I of the Treaty between Norway and Finland
of 14 February-l925(ll5) concerning the contiguous
rivers Pagvik (Patsjoki) and Jacobselv (Vuoremajoki)
also prohibits any measure taksn on the tarritory of
one of the Contracting States "to the detriment of
the other State and without its consenf," which "might
involve a change in the natural régime of the «v.es .
waterways." A protocol to this Treaty deals explicitly
with the'utilization‘qf hydraulic power from these
watercourses and.requires in such cases a "separate
concessgion from .each of the Contraéting States in

respect of its own territory."

114, a We have rceferred above to the long-standing
dispute between Canada and the United States of Ameriea,
and havs seen that the Treaty of 11 January 1909 had
settled the main points at issue. It was not until
2, February 1925 that a new agreement was signed between
the two\countries at Washington to regulate the level
in ths Lake of the Woods, a question which had remained
pending. (116)

Article II confirmed more explicitly the principles

already laid down in the previous agreement: "No

(115) League of Nations Treaty Seriss, Vol.L9, page 381
: : (1926)

(116) BjSrsken, op. cit., (par.48) page 169, and League of
Natione Treaty series, Vol. 43, p.252,
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diversion shall henceforth be made of any waters from

the Lake of the Woods watershed to any other watershed

except by authority of the United States or the Domihion
" of Canada within their respective territories and with

the approval of the International Joint Commission.”

. 115, Germany and Poland signed =t Pila on 14 March 1925
an agreement regerding the administretion of the -
frontier sections of the Notec and the Glda Rivers,
frontier water-courses between these two beuntries.(ll7)
Fach undertekes to zdminister one section, = "The
section of the Notec extending from the mouth of the
Glda to a point south-west of Neu-Bellitz an& forming
the Polish-Germen frontier shall, for the purposes of
administration be divided at km, 142.57 into en upper
esastern and a lowsr western section ..... Poland shall
undertake the administration of the upper, and Germany
that of the lower section," (Article 1), This admin-
istration involvcs (Article 2) "the maintenance and
operation of the cenalized waterway together with the
weirs, locks and sther river works, with the exception
of the upkeep of the river banks sbove and below water-
level ,,., it sﬁall also comprise the river police
service .,,, and the health police service"., But
"should it be necessary to carry out supplementary.work
in the frontier sections of the Notec or Glda, the
competenp authorities shall be at liberty to conclude

special arrangements to this effect". (Article 15),

116. One of the subjects covered by the Treaty signed
at Nettuno on 20 July 1925 betwesn Itely and the Kingdom
of the Serbs, Crosts and 51ovenes(118)(Annex B) is the

utilization of the water of the Fiume aqueduct which is

(117) League of Nations Treaty Series,Vol.95,p,239(1926)
(118) Leagud of Nations Treaty Ssries,Vol.83,p,87(1928-29)
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required to supply cnrtain frontler cammunne in Yugo~

slavia and also certain power statlons.

Similar detailed provmslons are contained in Article
6 of the Lateran Treaty between the Vatican City and .
'Italy, and Article 11 (paragraph.B) of a treaty between
Germany and Lithyania signed at Berlin on 16 July 1925
(Additiznal Agreement to the Treaty properly khown a8 that
of 1 June 1923) relating to certain obligations of the
town of Tllsit (119)

1;?, ' In the Treaty of Paris signed 1& Augugt 1995(120)

whlch Genmany and France defined certaln of themr front~
iers, there wers geveral articles regulating the use of .
the waters, No modification might be made in the course
‘of noq-n&v%gable watercourses>formiﬁg the frdntiér‘énd
no construction liable to modify the flow of water might
‘be undertaken without previous agreement bctween the two
countries (Article 13). hxlsting or proposed 1nstalla~
tions must not obstruct the flow of water. or diminish
its- volume, and in general must not cause "serlous detr1~
‘ment" to the inhebitants on the river banks (Articlc ).
- The use of these waters must be regulated by’ legally
':rebpoanblc personc in econformity with loc&l custom.
It is also stlpul¢ted that watercourses or candls which,
, though not forming the frontiers, discharge intQ 2

frontier watercourse, shall maintain their uutural flow.

118, Similar provisions are anbodied in Article 29 of

the Treaty of Poznan between Poland and Germary signed

.oon é? January 1926(121),'the general purpose of which is

(119) League of Nations Treaty Series, Vol. 85,‘ .388 (1929)
(120) League of Nations Treaty Series, Vol.75, p.103 (1928)
(121) ‘League of Nations Treaty Series, Vol.éh, p.158 (1927)
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analagous to that of the Tresty referred to in the fore-
going paragﬁaph. Constryctional work en, or alterations
1n;‘tholfrontier watercourée; méy not be carrled out
without previbus agreement. Article 29 atipulates in
fact that 'work on, or alterations ‘in, the wateroourse
esress in the case of frontier watcrwayst....z~anq_7 the
construction of dams or .... other installations by

‘which the course of & frontier waterwa& night be altered,
or the waher'lgvé% vevs. might be influenced,. or the dis-

" charge of flood water might be impeded”, may only be carried
out with the pemission of the cqﬁpetent authorities of |
the gtﬁer country and with the suthorization of the Mixed
Committees, “Artiele 31 pfovides'that' '"tha;fiow of the '
water must not be.impeded by installatxons 8et up, on and
in fruntier’"§terways......'.

" The two countries shortly afterwards concluded two
other Treaties, one signed at Kozle on 19 August 1926(122)
econcerning the administratlon of the frontier portion of
the river Oder, the other at Eoznan on 16 February 1927(123)
referring to the frontier portion of the Warta, In both

. éases, it was specified that “with a view to maintaining a
regular flow of water, the portion of the river ... shall
be administered ... in accordance with rules to be laid

-down by mutual agreament between the competenx auxhorlties"

119.4‘Article 2 of the Treaty signed at Poznan prov1des that
should it be necessary to undertake maintenance ‘works,
such works shall be carried out in the upper section by
P01and, and in the lower section by Gennany, regardless of
the territorial boundary. :

‘. (122) League of Naﬁiona.,‘.‘.‘re_a:ty Saviea, 'Val,blh, pei29 (1927)
(123) Leagus of Nationa Treaty Series, Vol.T7, p.370 (1928)
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Article 2 of the Protocol signed at Ségrbruck on
13 Novembar 1926 (lzh)”batwaen Germany, France and the
Governing Commission of ‘the Saar Territory deals with

frontier waterccurses and the Saar River in‘particular.

Paragraphgz“affirms the principle of prior agreement,
"Along these frontier watercuurses, and also along all
watercourses, streams or artificial watercourses inter~
secting the fron@ier l%ng, no building shall be constructed
or installation erecté& on one side of the frontier
which may mddify thé exi;ting course on the other side of
the fruntief, unless such buildings or installations have
been authorized by both sides of the frontier ... the fore-
golng applies in particular to the maintenance of the
hydraulic system .........., hydraullc WOPKS sevsssls

The foregoing Protocol wag concerned with usufructs

(125)

another Protocol was signed regarding the ¥France Saar

on the Germano-Saar frontier. On the sams day

frontier, Article 20 of which reproduces almost the same
provisions asvthe foregoing, It reads as follows: "No
building or cunstrﬁction whatsoever shall.bgfundertaken, nor
any water drawﬁ'off,Awithout the common consent of the two

riparian countries” on frontier portions of the watercourss.

Similarly, Article 2 of a third Protocol regarding the
upkeep of this same frontier (126).provides that "Watercourses
of which the median 1line or one of the banks forms the

frontier must not be damaged or altered without the special

(124) Leagus of Nations Treaty Series, Vol.77, p.250 (1928)
'(125) League of Nations Trsaty Series, Vol.77, p.218 (1928)
(126) League of Nations Treaty ‘Series, Vol.77, p.172 (1928)
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| sanetion of the Governing. Commission of the Saar Terr-
itory and of the French Government. On all parts of
the frontier where the two adjacent territories are sep-
arated by the median line or by one of the banks of a
watercourse, no building or works of any kind may be

| erected whichvmight disturb the present course or alter

its regime, unless such building or works are of common

~ benefit to both parties and have been sanctioned Jcinﬁly
‘by the Governing Commission of the Uaar Territory and by
the French Government. Similarly, no building may be
erected’and no change made in the gfound between the flood
limits wherever the latier are the subject of a special

agreement .,

120, . Articlés 5 to 8 of a Treaty regulating the use of
frontier waters concluded bstween the Uniun of Soviet
Socialist Hepublics and Turkey on 8 January.l927(127)
provide that gach party may construct artificial works
for power and irrigation, but all plans must be approved
by & "Mixed Commission". These works must not interfefe
with the free flow of water to which each party is
entitled, and any damage caused creates a right to eqﬁit—

able compensation.

121, - Section III of the Treaty between the German Heich
and the Czechoslovak Republic 31gned at Berlin on 3
February 1927 deals with frontler waters (128)

Article 21 lays dowr the general principle that "if

an installation is likely to cause any considerable or

(127) Quoted by Smith, "The Economic Uses of Inter-
national Rivers" who gives as reference the Russian
_newspaper "Isvestia" of 12 January 1927. The
.author of the article adds that the Arax and other
_rivers are excluded from the scope of this Con-
vention which concerns only lesser waterways.

(128) League of Nations Treaty Jeries, Vol.109, p.244 (1930-31),
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permanent change in the flowe.... of waters. s...each of

the two States shall t ake account of the legitimate ¢lains
of the interested partles in the otier Statea" In part;
ieular, care should be taken to prevent the, land sitnated

on either bank frum4bbcum1ng excesoively dry, and to render

_possible its irrigativirc~ artacle 23, dealing with hydro-

alectris installations, provideg that previcus epreement is

‘necessary even if the installabions are entirely in the

territory of ons of the Contracting Status, but sve Likely
to affeet rights and interests in the territory of the

" other State. 4n adjustmeﬁt ﬁust then be made.

The Agreement between Germany and Poland 31gned at
(129)0n 16 February 1927 stipuletes in Article 9
that "shuuld an extenelon of wmrks be pcceadury in the

Poznan

frontier sectian, the Cumputﬁnt anthorities shall conclude

special agreements for this purpose."

The Legal Protocol coneerning the hydfaulic system.in
wine Austre-Hungarian frontier region (in pafticular the
Raab), 81gned at Vienna on 11 March 1927(139)‘is an‘
interesting document., "The Austrian and Hunearian Governe

ments undertake ,, not to adopﬁ any unilateral measure

_affecting the hydraulic system in thejregioﬁ atJoining the

Austro-Hungarian frontier, or to carry out any work which

‘might modify the existing hydraulic system in the territory

of the other Contracting State; they undertake to preserve
in good condition all hydrawiic works contributing to the
maintenance of the present hydraulic System'....,..'This
obligation shall in no way restrict the right of cach State

to carry ou£ independéntly on its own territory purely local

(129) Leagus of Nations Treaty Serles, Vol.71, p.369 (1928)
(130) League of’ Natluns Treaty Series, VbleO, pa68 (1928)



E/ECE/136
B/ECE/EP/98 Rev.l
page 140

“works which will not affect ghe territory}of_the other
State.... With a view to protoction against floods, the
'Coﬁtracting’vaérnmehts undertake to maintain in good
“condition works for the protéction;of'thfeatened areas
in the néighbduring State..... No fresh work which would
involve a change in the hydraulic system of the (frontier)
areaa... may- be carrled out wlthout previous agreement
between the two States.... When works affecting the
terribory of both States are to be carried out, the said
States,undertake'in principle to require their nationals
to share the expenditure in‘ praportion to the benefits
acoruing to them respeétiVély frém the said works.,

A special agreement must be concluded in each individual

case."

i24, .. The Conventlon between the German Reich and the
‘Lithuanian Republic signed at Berlin on 29 January 1928
‘relates to frontier waterways v1z. the Kurlsche Haff and
the Memel.(lgl) R

Articles 2 and 15, in particular, stipulate that it
is prohibited to make any change in the bed or the courss
of the wéterWays'without'previbus agreement between the
th’Qontradting Statés; ‘A joint cemmission is to carry

out an inspebtioﬁ‘of the frontier sectors each year.

. Artlcle 27 entitles the Reich to employ the waters
‘of the wystit L&ke for Hydranlic power, subject to the
.concluaion of a spec1al agreement should any change in
the water—level result thereframa

~ Special notice should be’ taken of Artlcle 26, It lays
down. that each State shall'take steps to ensure that "the
frontier waterways hranching off from the frontier in each

(131) League of Nations Treaty Series, Vol.89, page 353 (1929)



- b/iCif 130
.E:/ECE/E:P/% Rev 1,

- page 14l

territory and the waterways entering its territory from
the a&jacént territories, are kept in such a condition that
the flow of water from thé frontier is unimpeded.” anh
State ia therefore obliged not only Yto refrain', buﬁ to
take positive steps within ;ts own territory in order to
~avoid possible injury. '

125. | In the Convention between the Polish Republic and the
Gaechoslofak Republic conceyning the'improvement of the
rivers Glsa.and Petruvka, signed.at Katowloe on 18 February
1928(152?’ ﬁrtlcle 3, paragraph 2 abipulaﬁas that detailed
plans rbr<bhe.regulatlon of the rivers shall be drawn up by
the competent organs of the one State Min aéreement’with
the competent organs' of the other State, and ‘shall require
the approval of the two Goverrments bufore belng put into

uxecution.

Similarly, the Treaty of Prague of 22 March 1928
between Germany and Czechoslovakis regarding the Oder

( 33)stipulatbé in Artdcle 3 that river concessioné

frontier
in this Bnctlon shall be granted by the authorltles of the :
oompetembéﬂmxe, "in agreement with those af the. other

state”,

126. Articles 25 and 26 of the Convention 51gned at Prague
between Hungary and Czechoslovakia oh 14 November 1928(13h)
'laid down the principle that "if the construction of a-
water-power plant 1s likely to cause any consideréble or
permanent changse in the suppl& of water of a frontier
watercourse or of -a water-course intersected by the

ftontier,'the Contracting Parties shall... take account

(132) League of Natiens Treaty Series,Vol.100,page 287(1930)
(133) League of Nations Treaty Series,Vol 93, page 245(1929-30)
(13h) League of Nations Treaty Series,Vol.1l1l0 pagc 439(1930-31)
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of the legitimate demands of the persons affected in both
countries". Further, "all work connected with reguleriza-
tion and the cohstruotion of dykes on frontier waterways
must be Jointly examined and carried out by the Contract-
ing Parties"

127. . A treaty was signed on 12 Decenber 1928 at Prague by
Cgechoslovakia -and Austria, regarding the settlement of
legal questions connected with the frontier defined by the
?egceATrQaty;(lBS) '

.. AMticle 28 stipulstes that "if the construction of an
installation is calcuiéted to cause any considerable or
permanent change ‘in the supply of water of a frontier
waterwgy or of a waterway which cuts the frontier, the,
'Oontracting States shall as far as pD&Slblé take account
- of the legitimate ‘interests of the inhabitants of the
other State" )

On the same date, the two countries aigned a Conven-

. ﬁion(136) for the settlement of technical and economic
questions on the frontier sectors of %hé'Danube, Morava and
Thaya., It stipulates that whenevor regulation operations
have to be carried out and the necessary constructions
erected in both terrltories, a previous agreement is
required, o

128. .~ .Article 10 of the Treaty of Peace, Friendsﬁip and
| Arbitration ‘between the Dominican Republic and the
Republic of Haiti signed at Santo Domlngo on 20 February
1929 (137),5130 states that "in view of the fact that

© (135)League of Nations Treaty Series,Vol.108;page 57 (1930)
(136)League of Nations Treaty Series,Vol.107,page 159(1930-31)
(137)League of Nations Treaty Series,Vol.105,page 216(1930)
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>rivers and other streams rise in the territory of one of the
, tuo States and flow through the territory of the other~or
~ serve as boundaries between them, the two High Contracting
Parties uﬁdertake not to carry.out or Be 2 pérty to‘ény
constructional work calculated to change thelr natural

'course or to affiect the water derived fr thelr sourceb .

"Thls prov%sion shall not be so lnterpreted a8 to
depwive sither of the two States of th- right to make just.
and equitable use, within the llmlts ox tha;r—respactlve |
territorias, of the said rivers .ad streams for the
.1rrigatmon of the land or for other agricultural and
1ndnstrial purposes" Y

129.. Notes were exchanged betwsen Great Brltamn and Egypt
at Cairo on 7 May 1929 -(138) paragraph b(b) of whlch reads:
';"Save with the prev1ous sgraeement of the -Egyptian Govern-
ment, npvirfigatidﬁ or power works or measures ars to be
constructed or taken on the River Nile'and its branches,
"or on the lakes from “which it flows, so far as all these
are in the Sudan....whlch would, in such a menner as to
entail any preaudlce to the interests of Egypt, ‘either
reduce. the quantlty‘of water arriving in Egypt, or
modinythe date of iﬁs arrival,.or’lower:its levelr,
130, On 11 May 1929, Sweden and Norwaj signed a new :
| conventlon at Stockholm on the law on- watercourses(139)
This Convention dOes not abrogate the prOVlBlonS of that
of 26 Octobsr 1905 already mentibntd which continde to
! be applicable to works which had already been completed ‘
or had been begun before the latter Conventlon came 1ntoi

foree.

(138) League of Natlons Treaty Seric.s,\Vol 93 spagdt 1+6(1929~30)
(139) League of Natlons Treaty Serles,Vol 120, page 277(1931~32)
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Article 1 defines the sowpe . the Convention. It .,

. relates to installations on wu&ercour3x= in one country,
whiich are of such a nature as-to. cause Man hnnreciable change"
in watercoursés in the other country, 1n respecu of thalr
depth, bed, direction, Xevel or volume of wnter, or to
hinder the movements of fish. Vhen wnrks are planned whieh
might be likely to cause "considersble disturbence in cone
ditions governing water supply over an extensive area',
Article 12 provides that they can only be undertaken then
the gﬁherrcﬁuptry‘has glven its approval®, and, in paragraﬁh
2,'£hat if there is no reason to believe that such works will

- produce the effects mentianed in the other ecountry, that
country cannot oppose the execution of the undertaklng.

If a nuisance has been caused, and if the other
counirj‘agreesfto‘accept it, that country shall receive
éompehsation. v L

131. . Article 56 of the Agreement of 25 October 1929
betwﬂenwcermany and Belglum(lho), signed at Aix-la~Chapelle,
stipulates that both States undertake "o ‘come to an agree~ |
ment with regard-to the necesgary measures" before making any
alterétions in the present Losheim-Hergersbery and Krehw?nkell

water-mhing which might decrease the fiow.

132, | The principles set forth in paraéraphs 38 and 41 are
reproduced almost identically in the Convention bétWeeﬁ
Roumania and Czechoslovakia signed at Prague on 15 July =
1930(lhl) Article 2L of this Conyention says "Where
hydraulicvplant is of such a kind as to involve permanent
or considerable change in the flow of a frontier water-
course or of .watercourses intersected by the frontier,
each of the Parties shall have regard to the fair. claimé

(140) League of Nations Treaty Series,Vol.121 pave 359(1931—32)
(lhl) League of Nations Treaty Ser1es,Vol 164, page l57(l935~36)
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of the inhébitants.of the other Staté""'hnd Article 25

,prov1des that:both countries shall encourage the erection

of plant for exploiting the power of frontler watercourses.

On 14 Deeember 1931 Roumanie ‘&a& X%zgmlam.a signed a

S number of conven&ions and agreemsnts at Belgrade concerning’
" the hydraulic system of thelr frontier waterccurses.

- The most important of- th*se'is the General

"Conventicn (242) where the priﬂciplea We have encountered
- before are re—state& severai times. The tuo States under—

take. taaabgtgigzzrum any alterat1on of uxisting’iﬂstallatlons
ang from any measures which might appraa;ably Fihe.
water system (Articles 1 and 3), - If eikher‘af~the two
States propoées to undértake~any‘such 6perations, it must
give notice to the other by registered letter with
notification of receipt which must be confirmed within 15

" days, If within two and -a half mchths the other State

has not raised any ob;ections the said oparatlons may be
undeitaken,

Articles 6, 7 and 9 further provide that the two
States will remain in close contact while the work is
going on, éven though theé operations may be on their own

- territory, that'they will organize joint inspections of
" the areas through which the frontier watercourses flow for

the purpose of ascertaining what equipment is needed; and
lastly the two Statws undert¢k( to communicate 1o one .
another any partxculars c0ncern1ng legislation regarding
the hydraulic system as well as any useful hydrometrical,

meteorologlcal and geologlcal data.

Article 23, which relates to the utilisation of
hydraulic power reads as follows: "No modification may

be made, no measures taken and no works carried out such

(142) League of Nations Treaty Series, Vol.l35, page 31(1932-33)
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~as to affect the water syatem unless a fresh agreement has
first been concluded between the two States". This is
reaffirmed explioibly in the other spacial cnnventions
{Article 20 of the Cenvention concerning the hydrotechnical
system of the Bega Canal and River,(;hs) Article. 27 of the
Agreement regnlating the aperation of the hydrrtechnical
system 'of the former "Association for the regulation of
the waters of the Temes-Bega Valley'; (144) -Articles 21 and
' 23 of the Agreement concerning the. transfep of, the former
“Aasociatien for' the regulation of the waters of the Tamisaiz
_ Vallsy' b@ the Yugoslav'Zadruga za dvodnjavanje. Temd.sac
and to the Rownsnien Sindicatul Tamisat;. (145)na Article 1
of the Agreament crncerning the hydrntechnical system nf
_tha Tolvadia Assecistion. (1h6)

134, - . On 10 April 1932 a Convention was signed at Moseow
between Poland and the USSR. (17).. ‘Frentier waters may
be usedAfor economd.c purposes ‘up to the 1lins of the State
frontier without special permission from thé other contract-

ffing party’pro?ided~no specialfhydraulichlant or buildings

are employed. The erection of dykes and exploitation of’
-the hydro~electric power muat in every case (148) be subject
‘to prior agreement between the compstent authorities,

(143) League of Nations Treaty Series,Vol.135, page 72 (1932-33)
(144) League of Nations Treaty Series,Vol.l35, page 100(1932-33)
{1h5) League of Natisns Treaty Series,Vol.135; page 118(1932-33)
(146) League of Nations Treaty Series,Vol.135, page 133(1932-33)
{147) League of Nations Treaty Series,Vol.lil, page 349(1933-34)
(148) This Convention relates to the whole or part of the
following watercourses: the Dzwina, Lake Luniczne,

- Bystrzyca, Lake Iwaniec, Lake Korowajno, Lake Supionec,

- Lake Beloe, the Czernire, Lake Miadziol, Miadzielica,
Ponia, Wilja, Dzwinosa, Ilja, Wiazanka, Niemen, Morocz,
‘Sluoz, Prypet, Stwiha, Pereweznia, Korcayk, Zbrucz,

Horyn and Bolwaniec.
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We should mention the Agreement concluded between the

" International Commission of the Danube, Roumania and Yugo-

slavia at the Semmering on 28 June 1932 (lh9) by whic.. ths
"Administration of the Iron Gates and Cataracts" was
constituted and which likewise provides for prior agreecment

befors the construction of any new installations.

Similarly,,péfagraph (vi) of the Exchange of Notes

~ betwaen Brazil and the United Kingdom, signed at London on
1 Nevember 1932 (150) gtates that "no works ‘shall be '

permitted other than those intended solely to retain the
river in its present course and not involving any risk of

.altering that course except with the mitual consent of the

Govefnmeht of both States énd-anw work such aé_banalizaticn,

- irrigation, or the development of electrical power shall
“only be undertaken subject to the mutual consent of ‘both

riparian Statest,

~ The same clause is met with in the Comvention between
Brazil and‘Uruguay signed at Montevideo on 20 December
(151) When therg is a possibility that tho
1nstallatlon of plant for the utilization of the water may

cguse an "appreclable and permanent" alteration in the

water aystom the State concerned "shall not carry out the

- work necesSary therefore until 1t has come to an agreement
with the other State,"

_ The same prineiple is embodied in a clause contained
in the Exchange of Notes in regard to.the boundary between

(lh9) League of Nations Treaty Series, Vol. 140, page 191
(1933-34)

(150) - League of Nations Treaty Series, Vol. 177, page 128
(1937) |

(151) League of Nations Treaty Series, Vol. 181, page 69
(1937-38)
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Afghanistdn and India formed by the Arnawai Khwar, dated
'Kabul, 3. February 1934 (152) and it .is also found in the
. Exchange of Notes between Great Britain.and’ Northern
Ireland, India and .Siam; regarding the boundary as’ formed
. by the River Pakchan {Bangkok, 1 Junq}i93h) (153)

.The Agreement betwo en Belgium ana Great Britain and

~Northern Ireland regarding waher rights on the baundary
hetween Tanganyika and Ruanda-Urundi signed at London,
22 Hovenber 1934 (15%) provides: "iater diverted from a
- part of a watercourse situated wholly within elther
territory shall ‘be peturned without substantlal reduction
'to its natural bed at’ some point before such watercourse
~ flows into the other territory or at some point before
such watercourss fcrms the common boundary" {Articls 1).
In the event of either Government desiring: to utilize

the water on the boundany it shall give the other Govern-
'ment six months' notice before commencing operations, "in
order to permit of the conslderation of- any objections

which the other Government may wish to raise®. (155)

S On 24 August 1937 the Kingdom of Hungary and the -
Czechoslovak Republic signed a Convention & 56)
Budapest cohcerhing the settlement of EeéhniCal and
economic questions on the Hungarian-Czechoslovak frontier
eecbion of the Danube and on that of the Tisza below the

(152) League of Nations Treaty Series, Vol l5h, page 349
(1934-35) ' '

(153) League of Nations Treaty Series, Vol. 154, page 372
o (1934-35)

(154). Léague of Nations Treaty Series, Vol 190 page th(l938)
(155) The watercourse affected is a part of the Kagera

. “River. . -See League of Nations Treaty Series,

. Vel, 190, page 96.

(186) League of Nations Treaty Serles, Vol.l89, page LO4 (1938)
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confluence of the Szamcs. Thisszﬁvgnﬁion provides that
all constructiocns shall be executed in accordance with
plans drawn up by agreement butu@en the partaea (Chapter I,
Article 2, para.2, Article 3, para.z, Artzcla 4, para.2;
Chapter IV, Section B, Artlcle 14, para 1),

The GConvention deals mainly wlth measures fer

- protection against floods, the regulatlon of waters at

normal level and at low water lovel, and with dredging,
No expr:ess menticn is made of ths construction of hydro—

eleptric puwer staticns,

In ths Convention between Lithuania and Poland signed
at Kaunas on 14 May 1938, irticle 18 states that no works
on the common waters may be constructed savg with the
consent of both parties. (157)

Among the most recent examples may be cited the
Exchange of Notes between the United Kingdcm and Brazil,
dated 15 March 1940, (158) concernlng the damarcation of
the boundary—linu between British Guiana and Brazil: '"No
works shall be penhitted other than those intended solely
to retain the ri§ér in its present course and not involving
any risk of altering that ccuréé except with the mutual
cunsent of the Governments of both States and any work

 such as canalization, irrigation, cr the development of

electrical power shall only be undertaken subjact %o thg

mutual consent of both riparian Statesh,

. We will end with the most recent treaty betwsen the

.......

(157) League of Nations Treaty Series, Vol. 191, 1938,

page 373. Conventlon relating to vhe frentler

ssebions of the Niemen, the William Canal, the Wilia,

. the Zejmiana, the Merkis, and the Prypec with the
Oginski Canal system.

(158) United Nations Treaty Series, Vol.5, page 72 (1947)

A
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1944-(Su§blehaptary Protocol of 14 November 1944) relating
to the utilization of the waters of the Colorado and Tijuana
rivers, and of the Rio Graide from Fort Quitwan (Texas) to

tm QuLf of uemo.(l”)

. Relations hetwaen these two countries have alr@ady
been studied (Section 24 and 42), This new treaty is-
particularly important, If it is comparud with that of
11 January 1909 concluded between the United Status and
Great Britain on the subject of the Canadian frontiwr, the -
evolution of the attitude of the United States on this .
MStt¢r can be clearly percelved. '

| Section II of the Treaty relates to the Rio Grande,’’
" Article 5 eubodies the idea of a common agreement prior
to the. construction of works on ths river,

"Thse two Governments agree to construct Jointly,
through their respective oectlons of the Comndssion, the
following works ...."

The construction of'tﬁe‘intcrnational storage dams
and of the dams requirsd for the divdrslon of the flows
of the erur shall be initiated on the datvs "approved by
the two Governmenbs“ o g

A Commission (Art 7) shall study, inv=stigate and
prepare plans for plants £or generating hydro-slectric
energy which it may be feasible te construct on the river;
it shall also report to the two Govefnments the works
which should bs built by each.of them and the sstimateﬁ
eost therceof, while "each Government agraes to construct
vessess Such works as may be recommended by the Commission
and apﬁrqved by the two Governments", Furthermore, either

{159) United Nations Treaty Sefies, Vol.3, page 313 (1947)



E/ECE/136
E/ECE/EP/98 Rev.l
page 151

of the ﬁWo countries may, at any point on the main channel
of the river, divert and use the water belonging to it and’
construct any nccessary works provided such diversions and

- works are submitted to and approved by the Commission, The
latter has also the power to authorize the temporary or
final diversion by either country of water not belonging
entirely to such country when it can be used without injury
to the cther country and can be replaced ab sumé other point

or the river.

Article 9 contains a special clause providing for

mutual assistance:

"In case of the occurrcnce of an extraordinary drought
in one country with an abundant supply of water in the other
country, water stored in the international storage reservuirs
and belonging to the country enjoying such abundant water
supply ma& be withdrawn, with the counsent of the Commission,

for the use of the country undergoing the drought.”
As regards the production of hydro-elcetric power:

"Each country shall have the right to divert from the
main channel of the river any amount of water, including
the water belénging to the other country, for the purpose
of generating hydro-electric power, provided that such
diversion causes no injury to the cther country and does
not interfere with the international generation cf power
and that the quantities not returning directly t¢ the
river are charged against the share of the country making
the diversion. Thes. feasibility of such diversions not
exlsting on the date this Treaty enters into force shall
be determined by the Cummissicn which shall also determine
the amount of water consuged, such water to be charged

against the country making the diversion.
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Section III of the Treaty gelates to the Colorado
River, It contains a’iarge'number"6f'clauséé'conqerned
With'regulabihg the flow of the fiﬁer, the essential
feature of them being the idsa that both Parties shall

come to an agreement w1th1n the Commission. '

The same remark applies to Article 16 dealing with
the Tijuana River.

In the general prov151ons at the end of the Treaty,
Article 17 -states:

"The use of the channels of the ihternationél rivers

for the discharge of-fléod or other excess wéterg shall be

~ free and not subject to-limitation by either country, and

nelther country shall have any claim against the other in

‘respect of any damage caused by such use, Each Government

agress to furnish the other Government, as far in advance

~ as practicable, any information it may have in regard to

such extraordinary dischargea of water from reservoirs and -
flood flows on its own territory as may produce floods on
the territory of the other, ‘ S

‘Each Governmént,declares_itsAintention to operate'its
storage dams in such mamnner, consisteht with the normal
gperations of its hydraulic systems, as to avoid as far as
feasible, material damage in the ‘territory of the other".

Finally, in Article'ZB, the two Governments "recognize
the public interest attached. to the works required for the

‘axecution and performance of this Tredty"

:Multilateral Qonventions Relating;tq the Hydro-Electric

Development of Waterways of Common Interest

The only general convention concluded in this field is

~ the ao-called Geneva Convention.(léo) (See Annex 6)

(160) Official Journal of the League of Nations, page 289,
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) " On 19 May- 1920 the Councii of the League of Natlons,

‘7meeting at Rome, adopted a resolution .which was eonflrmed

_ by the first Assembly of the League on 9 December of the
 same year, settlng up the organization for communications
‘and- transit.A ‘A "General Conference on Communlcations and’
: Traoait" and an Advlsory and Teohnical Commzttee, were

thus brought into being. . The conferenne met- for the first

time at Barcelona in 1921, and on a second ocoasion at

Ganeva-in 1923._ It wag the Commlttee»thaz,uas reoponaihlo

" for the importathwock_acoompliéhed in the course of twenty-
‘two sessions held at Geneva, the first in July 1921 the

last in June 1939.

Shortly after it had been established the Commlttee
set up a Suh—Committeo for Hydro—Electrzc Questions; whaoh :
- held two sessions (31 August 1922 at Geneva, 7 May 1933 at
Paris)

Finally at the second General Coﬁfereﬁoe a Permanent
'Gommittee ‘on Electric Questions was established (16 November
to 6 Deeemher 1923).

- The first of these two bodies drafted the iﬂmernetional
conventions-reiating to electric power with which the
présent study is concerned, and, in’ particular, the'
"Convention relating to the Development of Hydraullc Power
affecting more than one. State" '

This Convention (Rapporteur Mr. Génissieu ~ Fronce)
g was adopted by 24 votes to 3 with é abstentions, on

9 December 1923, It was to come into force on the
‘nineticth day after deposit of the third ratification,
This took place on 30 June 1925 Up ‘to the present only
a few States have ratified the Convention, these being
“Anstrza, Danzig, Denmark, Egypt Great Britain (1noluding
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some colcnieg, pmtectorates and mandated territories),
, Crreece, ,Iraq, New Zealand? (and Wes‘bern Samos), Panama and
Si‘“‘.‘?-w L

ada tqhe éourse’ of the preliminary disoussiorm, the
Seem*bary-ﬁeneral -of the Conference, Mr. Heas, made a
atatsmeht«' on the purpose of the work undertaken,

- The draft atatute relating to the development of

fwdrwlib* powsr dealt with three distinct questions:

l_.'f It aimed at facilitating agreements between
| States whosg co~operation was technically
necessaryf for *he execﬁjtion of the hydro-
electric dg?eléﬁn}éﬁt of a waterway;
2. It aimed ab protecting l_'chose ‘States whose
interests. mighi'; be prejudiced by such a
developmant'

3. ﬁIt provided ior the setting up of international
commissions in tertain special cases in which
‘che work- of development, :oncé execu‘ted,’ might

\ consﬁitﬁte a threat to the.security of 4 State,

The final 'c.ext of the Comfentlon, comprising twenty—
‘ two a.rt.iclea and a supplementary protocol s ghould not be
analysed marely in its final- form; for during numerous
diseussions-which took place the scope of the text as
initislly sub'nitted Was 'raciéa...ly changed. Gonsequently
4t is not proposed to examine it striotly article by
| article but to take note of the preparatory work and %o
bring out as far a.s p@ssible thc. princ:.ples underlying the
debates. '

' What., first of all, is the expressed aim of the.
Convention, or more exactly, its guiding prineiple? - We
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_know that ngtionalwlaws con¢erning hydro-'electrib' equipment
; differ widely. ' We have also noticed ‘that coun‘cries are

partm;lgrly sensl'cive whare their national swereignty is

conserned and that the construction of hydro—electric

pla.nts nAY prcvcke considerable disturbances up or dowﬂ—
stream or on &a. river's banks. -~ Hence, in the ghsence of
gsnaral rules, or a body of doctrine, or of inbernatiopal
laws, the exploitation of certain wjwers and with 4% the
development of electric inatallations ie liksly to Buffsr
mm degtriment.

Henoe, at the beginning of the Convention, the

‘ Contraoting countries cxpress their desire tc} promote

international egreement for the purpose of facildtating .
the ‘mq:loitatﬁ.m and increasing the a,vé.ilaﬁility'of
hydraulic power®, To this end sartain prinsiples had to
be established by means of which bhe interested States
could come to an agreemént and magotiate, ~ These primipled
are laid down in the Convsntion

The initial draft called for obligatory agreement. on
the development of hydraulic powar within'a si.ngle draina.ge
area by all the riparian States of & given waterway whose :

" installations might alter its nature; as well as all
‘States having any rights ovser certa.in sectors of such A

wa.tercourses. This devel opment was to be realized
exclusively from the poir;t of view of tachnical ‘
ccnvenience, Wwithout reference to any political frontier“

) On the other hand, this obligatibn was offset by a

guarantee, namely the optional or compulsory constitution:
of international commissions - optional in.regard to the
first principle in question, compnlsory if requested by ohe

“of the States to safeguard installa‘ba.éna affecting securit.y:
or the exercise of it.s r:.ghts.
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Hence States were to undertake to conclude an agree-
ment with all other interssted States, the latter being

defined in a2 very broad and comprehensive manner,

&

This notion of an obligatory agresment gave rise teo
very strong objsctions. First of all, it is in préctice
difficult to require a State to reach agreement with othar
States, since the interests of the other States may be very
different from or even opposed to its own and this would
frequently give rise to disputes. To sstablish a rational
devalopment programme for a waterway, the most suitable
place for the construction of dams; and the ersction of
the necessary installations must be considered, But while
agreement 1s desirable bstween two countries in order to
deterndne the most suitable arrangevments, and apportion
between them the benefits obtained, according to the
natural wealth of cach, or on any other basis, it is.clear
that the obligetion to conclude such agreemsnts may be

detrimental to the interests of one of them,

The following is an example of two adjacont countries
A and B:

A has a well developed industry and needs hydraulie

power,

B, on the othor hand, possesses a high hydro-electric
potential but has no need of the power ap thelmoment.

By thc terms of the Convention as first proposed, A
would be justified in requiring State B to coll~borate in
its schemes, which might well be detrimental to the future
interests of the latter ecountry. .

Power may be easy to sell in ons country, but quite
difficult in another, and one State may be easily able to

support éharges which cause grave inconvenience to the other,
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A single technical undertakihgzmay'present very different

7

If the obligatioﬁ to conclude agreapents requires that

.the damage céused to a State be’compensated, it cancels the

value of sugh compensation, which in many cases is made
unuillingly, and hence with scant justice towards the
1nterested Stata. ' '

This princlple made an exaggerated appeal to the

; spirit of sacrifice of States whose interests are divergeut;
‘ this was the first reason why it was rejected. -

The second reason was that the obligatlon to conelude
an agreement: imposed on one State in the interests of the
obherq,idid not in this imperious form seem compatible with
the respect for natibnalAsovereignty.

: To uhderstand _how, in'contradiction to the theories
in favour of- absolute national sovarelgnty current in the
19th century, a draft convention could be submitted bearing
such a compulsory character, it must be remembered ghat
after the 1914-18 war and the creation of the League of
Nations, that is at the time when the comvention was
drafted, the concept of abslute State sovereignty had
broken down. It seemed at the timev :that since the 'League

‘of Nations was to be a kind of Parliament whose decisions

ght have had coéreive force, a k1nd of super«~State to
which the majorlty of clv1l;s»d nations had acceded, the
traditional concept of this sovereignty had become incompat-
ible with the new rogime established by the Covenant. This
dogtrine was dominated by the idea of a higher universal
good..- The soverelgnty of States was reduced to mere
"jurisdiction”, llmlted on the one hand by the obligation
to conform to the ggnéral social well-baing which was the
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“baais degal principle as de,fined by the League of Nations,
and on the other hand, by' the' cbligat«ion to follew the ]
&e&iﬂative direwiwa given'by this, organ, (Soveren.gnty

‘ premypqgga that’ths- ‘decision taken by a comtry le at its

-own discre@iod. ‘Thee’ idea of jurisdiction implies that
this swereign‘by is used in a. ngen direction in conformity
with 'a right).

... This utopianism which dominated the 'ﬁqr,;atitution of
the La.pgus of Nations, did not last lqng, Izt the draft
Gomenﬁtm in quastion’ appears' to, have interpreted this
change :Ln doct.rinal trend - a pomt of some :mterest.

. It one were to 'seek a further, reason for the failure
of the initial 'draf‘t it would be that its scope was too
wide, * These negotiations, often delica’ce in thamselves,
involved "all" States possessing any right whatsoever over
sections of a glven waterway, and it was realized that
there wag npt sufficient jus’o:\.f:.catlon for their inclusien.

- Moreover, any State which might benefit from the
development of waterways-could take part in the negotiatlons,
even on its owh initiative. This constituted a type of
interference in the domestic affairs of a count,.ry‘which
was not readily accepteble. '

The form the opposition took at the time can be seen
from thé record of the discussions which took place on the
initigl draft;.. The ;ielegate of Belgium, for instance,
pointed out that the pr‘é"blem raised questions involving
the sovereigﬁty of States. The State which possessed
natural righes could in no ciroumstances be pledged to
part with them, or with a part of them, to a neighbouring
State which did not possess such riches. If s State

‘possessing eleatric power, for.instance, were to be forced
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to share a certain quantity of that power with another
State, why should not the same principle be applied to
States owning coal ‘mines, iron mines or diamond mines or

any other form of natural wealth’

The delegate of Switzerland was also of the opinion
that "the provisions of the Convention proposed might
interfere with the sovereignty of States'. It could not
be stipulated, for insﬁance, fhat every country through
which a river flowed had the right to give its opinionfaa
'to how a dam which one of the countries proposed to erect
should be constructed

150. If the final text of the Convention is now examined
it can be seen that very few of the;artlcles in the inltial
‘drdft have beef retained.

In the first place this text recognizes that a State

must be free to ¢ispose of its territory and natural

| resources as 1t wishes and must be scle judge of its
material 1nterests; and it affirms this principle
categorically in Articie 1: "The present Conventioh'in no
way affects the right belonging to cach States......... to
carry out on its.own territory any operations for the
development of hydraulic power which it may consider
~desirable"., The principle of national sovereignty.thusa

reappears very clearly.

-The new theories, hbwever, have left their mark. The
* text i of course no longer based exclusively and too
'>théofética11y on internationalusolidarity, but States have
. recognized their intér-depengence, and have realized that
their theoretical absolute autonomy is in practice‘limited
by numerous economic or cultural factors., Hence, once
this prireinle has been stated, the Convention introduces
limitations.
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The firstlof these is embodied 1n the text of the
very. first article whicﬁuhrovides that the activities of
States carrying owt the development of hydraulic power
may only be axerclsed fywithin the limits ‘of international
law"; and Artisles 3 and 4 contain a’second definition of

he-limits to thls basic right *Such acti?ity by States

ean only be carried on with due regard to thé: pights of

7 other States.

Thus the axtent of eath State's sovereignny is speeci-
fied, and the number of parties 1nterested in a glven
development scheme is limited. '

_ Articles 3 and 4 are drawn up in the same form,
although they have different ends in view. " )

If a State desirous of carxying out operations for the
development of hydraulic power needs to utillze part of the
territory of another, or if in so doing it may causs

‘prejudice to the. other State, the 1nterested parties "shall
-enter into negotiations" with a view to the conelusions of

agreements which will allow such dperations te be executed,

The scops of these two articles can be briefly znalysed

.ég follows, Here there is no longer any obligation, as in

the preliminary draft, to conclude or reach an agresment,
but only the obligation to negotiate,

Such negotiations must cbviously be conducted with the

‘intention of reaching a eonclusion. But it can also be

assumed that a State will not take the initiative in foreing
negotiations'On other Stiates unless it ‘sces gsome hope of

‘success, In other words,-a State will only submit serious
proposals, which, from it8 acquaintance - at least in broad
“outline - with-the ceondémic situation of its neighbours, it

considers are likely to interest them,
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- If these prov1sions are calculated to reduce the
number of negotiations, at least the agreementu resulting
from them will be more numerous, and will be conclvded in

an atmosphere of courtesy rather than one of constraint.
What, now, is their fleld of appllcablon

Article 3,envisages the possmbil ty of uperations
involving "alt: cativue wn bhe borrid voryh, e bers 18 :
general The authors of the Convenﬁlcn did not cengider
it necessary to set forth- every case which mléht involve

| such alterations. ' '

First of all there are the tbmporary alterations
"inyolved in operatlons - submerslons, dreinage, the s »ttlng
up of operatibnal bases, the'conqtructioh 6f permaaent
works, in short anytnlng ll&b*e to brlaa about & topé--
- graphical alteration in the terulbory of the neighbouring
State.

Article L supplements the préceding article.
Negétiations shall be entered intc whenever,sérious
prejudice may be caused to the nejﬁhbouring country. Here'
agaln, the authors have not defined the verious kinds of

‘ prejudlce. Let us merely retaln for further conalderapion

the descrlptlox frserions’” by'whl h\ﬁhayLQMJlliﬁ them

~ In connection with the possibility of prejhdice, it
" should be noted that et the time of signeture a protacol
| was added staiing thaﬁ the provisicns of the Convention
did not in any way modify -the responsibility 6r'obligatibns
" imposed on States,‘és regards injufy dope. bvvthe construction
of works for developwenu of hydraulic poneL, by thé rules'of
internatlonal law. | ’

152, = The Genpva Cotveubion C“"fwlﬁ“ a second fundamental .dez

. which is expressed in Article 2, and is aimed at increasing
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the yield of rivers 6f common interest and lakes: before
resorting to the negotiations mentioned in Article 1, the
Interested country or countries will already have studied
the technical’ problems of the development scheme in question,
They will have drawn up plans and projeots, evan before
considering their actual execution. What Article 2.
reeommonds is ‘the Joint study and comparison of the variour
projecte. The interested States "shall agree to such
1nvestiga§ion", which shall be carried out conjointly’ with
a view to arriving at "ths most fafpﬁrable solution® and
thus obbtaining the maximm yield, It is quite certain

_that this comparison of different technigques will meke for

etter results. Moreover, this preliminary investigation

_will automatically lead to the negotiations essential for

effective application of the schemes.

These then are the two basic ideas of the Convention.

The remaining articles can be briefly sutmarized as follows:

Article 5 provides that the technical solutions adopted
should be based solely on "considerations_which might ﬁ
legitimately be taken into account in analogous cases of
development of hydraulic power affecting only one State,.,..
without reference to any political frontier", Technical
selection, such as ghe site for a dam, is thus to be ‘made
as if-thore were no froﬁtiens, only the physical faotors
which will ensure the maximum yield boing taken into account,

‘But any such selection made by technical experts must
obviously be submitted to the national authorities in
-respect of the installations to be set up on thelr own
territories. These authorities w111 then proceed to make,
according to their own administrative regulations the

_necessary enguiries, expropriations, purchase of land ete.

This 18 expreased By Article 7: "The establishment and
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operation of works for the exploitation of hydraulic power
shall be subject, in the territory of each State, to the
.laws and regulations applicablé.to the estaBlishment and

- operation of similar works in that State",

In other words, and this is a leading idea of the
Geneva Convention, the neggtiators have sought to create
the negessary conditions for an "ideal hydro-electric
development!, Arﬁiclés 5 and 7.conjure up the following
pictursy the boundary stones hawing been aunnved, expart
enginaers are called in who, working as though they were
dealing with a single homogeneous territory, draw up the
plans of what, in their view, is the best technical
solution of the probiem. The boundary stones are then
‘replaced and the construction and operation of “the works
is carried out in each country in accordance with its own

laws.,

We shall quote without comment Article 6 which gives
a list (which is not exhaustive) of some of the most usual
peints on which negotlations ean take place‘ * They are: -

v

(a) General conditions for the establishment upkeep
’Vand operation of the works;

(b) Equitable congributions by'the’stétes-concerned .
Cowards the expensés, risks;‘damage and charges
of every kind incurred as a result of the
constrqcﬁion and operation of the works, as well
as for mesting the cost of upkeep;

(¢) The settlement of gquestions cf :inancial
‘co~operation; 3

(d) The methods for exerciaing technical control and~
securing public safety;

(e) The proteétion of sites;

(£) The regulation of the flow of water;
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(g) The protection of the lnteresus of third parties;
(h) The method of settling disputes regarding the '
interpretation or application of the agreements.

Artiele 11 states that the Convention shall not. affeet
or modify fonmer international agreements.

If the final text of the Conwention is compared with
the original draft, the results obtained may bo régardsd as
insignificant.

, As had already been polnhed out, the Gonrentlon, in

‘ spite of its modest alims, was finally ratified by very few ‘
| Statee and, vwhat is more, no two of those Statoes possessed

a common "frontier,

;-Smith, speaking of the Convention, describes its
"drafting" as unfortunate. The general principlé by which -
States should co-operate.is -well stated, 'bﬁt‘iﬁ'is at once '
anmulled by ‘the terms giving each State the right to oppose
its veto to any development plan for reasons of vital - ;
interest of which the State itself seems to be thé sole
Judge, AThat is to say, the Contvention fails us at.thg
very point where we mnst need an authoritative guide, -

As for Bjdraken, he regards Artlcle 1 as providlng a -
aound argument in support of his theory that sovereignty is
limited by good ne1ghbour1y relations, (161) "Hence the

, Convention does not wish to restrict the freedom of aation
. of the 1ndividual State in respe¢t .of the utilization of .

waterways, to a greater degree-than,that prescribed by -
general international law, From which it may be .concluded

’ that the restrictiéns imposed by the Convention are to be

.regarded as representing standards of general international -
law."

(161) Bybreken, op oit.par 48, paze 168,
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hlthough it could not be applied in practice, the
Geneva Convention and, indeed, the discussions to which it
' gave rise none the less mark a considerable step forward.
A number of bilateral agreements show signs of its influence

and meny authors base their arguments upon it.

Its importance lies riot so much in the new legal ties
which ib ereated as in the fact that it constitutes an
authoritative expression of general principles on which it

' wﬁuld.hg desirable for negotiations betwesw: States te be
based.

No longer is it possible for a State to oppose its
_veto, even in a case where local modifications‘would entail
éerious prejudiée. The idea has come into being that, in

| spite of the seriousness of the prejudice, the State is
morally obliged to negotiate with a view to finding a means

of carrying out the projected.works. (162>

155, . Ten years l#ter, in 1933, at the Seventh Internationai
e Coﬁference of American States, held at Monte-Video, the
Argentiné delegate, Mr, Isidoro Ruiz Moreno, submitted a
. draft convention adapting the Geneva Convention to American

' conditiohswbut retaining the essential clauses. (See Annex 4).

Section IV, Multilateral Conventions concernlng the General Use of
v “‘Waterways of Common Interest

156, i ! The number of these Conventions is very limited, To
B bégiﬁ‘with there are the provisions of Articles 108 to
. 117 of the Final Act of the Congress of Vienna in 1815,
according to the general principles off which Powers, whose
States arc separated or crossed by a navigable waterway,

engage to regulate, by common consent, all that regaids

(162) Annex 6 gives the complete text of the Geneva
Convention., -
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.its pavigation, In other words, the principle of

collective action by the riparian States 1s thereby
establlshed. ‘ ‘
Tha rules to be Bbsérvéd ralate chiefly to havigatioﬁ~
.. = freedom of navigation of & waterway, alaag its whole
n&vigable course, to its mouth, with no prohibition in
respeat to commerce,

Tha l&lh text spoke ‘of - freedom of navigation for all

,atgtga,Aah»ther riparian or not, The toxt ef the Final

Act 1s more restrictive, ‘however, Freedon of commerce’
exiats but the vessels used must fly the flag of a
riparian State.

- The regulations governing navigation must be unlform
throughout the uhele sourse of the river, i.e, each State
lost thaAright of framing its uwn navigation fagulations
for its a;ction of the river.

- The dues and charges imposed nmust bo as favourable .
as possxble and the same for all. he levying of these
dues and charges mnst not entail inspection of cargo, ‘

~ Finally, it was laid down that each State would be
responsible for keeping-the section of the river in its
territory open to traffic and for maintaining tow-paths,

4.6, territorial Jurisdiction with regard to works.

Thus, and thls is a most important point, we are, ..
for the first time, in the presence of a body of coherent

. principlés relating to international rivers which will

subsequently make possible ronsidersble limitations of

~ the terbitofiil rightsvof-ripdrian States,

. Some new and equally 1mportant principles were added
to the above at the Paris Congrass of - 1856,
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Freedom of navigation was affirmed for non-riparians
as well as fur riparians and was extended as far ae‘the
open Sea. Until this time, the State exercised complete
Jurisdiction in the zone.of its territ.rial maritime
waters, a fact which gave rise to the famoue Rhine °

estuaries! dispute lasting almost twenty years.

Finally, the same Congress of. 1856 established the
principle of the rizht of the great Powers to approve the

"navigation regﬁlations framed by the riparians of the

Upper Damube. Navigation regulationa.are henceforth no
longer the sole concern of thé ripariahs, and the great
Powers as a whole must give their consernt or apprdvél.
In a word, they are of international concern, The
tendency at that time, then, is towards a considerable

limitation of the territorial jurisdiction of riparian

‘Statas in the intercsts of internationsl . trade,

Thé_principles of the Congress of Vienna and of the
Treat& of Paris provided the basis for a whole series of
regulations géverning the principal rivers concerned,
particularly the Rhine and the Danube, The development
of such regulations until the present day is outlined in

Annex 9.

The Barcelona Conventicn of 24 April 1921 resumeé inl
broad outline the principles of the Viefna and Paris
Cbngresses; - As has alresdy been seen, the convention
allowed the international regime to be applied to a
national river which had international importance by
virtuy of its geogrephical ‘situation, such as, for
instaﬁce. a river giving access from the open sea to a

port well equipped for handling sea-going vessels.

The “Jonvention besinz %y cstublishing the principle

of freedup of navigation for the "Contracting States'.
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.tls appears to be a more restricted solution than that
offered by the Versailles Trsaty, which provided'for
absolute freedom. Such a restriction seems to have been
formulated with a view to attracting the largest possible
mmbor of signatures to the Convention py ressrving the
bonefit thereof for signstories. It is also stipulated

~ that the execution of works_is at' the discretion of the

. riparians, The principle is laid down, however, that &
ripariaanﬁy be obliged to execute works of iépravement at
the request of another riparian and if the latter agrees
to_pay whole or-part of the costs, S

The situation for which this clauss provides is worth’
detailed examination since it is comparable to that arising
in the case of hydro-electric development.

Let us take the case of the river Scheldt. This
-river, on ﬁhich the port of Ahxwerp‘stands, paéseg through -
-Belgian territory but reaches the sea in-the territory of
the Netherlands. The Dutch can do without the Scheldt as
a wWaterway, since possess a large mumber of others
serving well-equir .4 ports such as Rotterdam, Amsterdam,
etc, For the Belgians, on the other hand, the improve-
ment of the course of the Scheldt is essential for the
prosperity of the port of Antwerp, Now the Scheldt has
a tendency to silt up and not only is a great amount of
dredging required but it may also prove necessary to
" deepen the navigable channel and even to dredge new
channels at the bends. - Such works aré of great
importance to Belgium and of very little to Holland. -
According'to bhe’principle of terriﬁorial sovereignty and
even to the traditional principle.in river matiers, Belgium
" had no means of obliging the Netherlands to earry out these
works,.even'if.it offered to pay. I1f the Dutoch did not
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wish to carry wut the works, they were absolutely free not
to do so, ‘he prévisions of the Barcelona Convention aim

at remedying situatiohs of this kinu and at giving a |
riparian the right to oblige another'riparian to execute certoin
works on its territory, the former assuming the material

cost,

159, Although it takes the form not of a convention but of
a declaration, the text adopted by the Tth International
Confepunce of American States at Montevﬁgao on 24 Dec-
amber 1933(1 3)(see Annex 7 for the taxt). should be cited,.
Artlcle‘z proclainms the exclusive right of a State to
exploit, qu industrial or agricultural purposes, the
margin which is under its jurisdiotion of the waters of
rivers of commén interest. This right, however, is cond-
iﬂional in its exercise "upon the necessity of not in-
Juring the equal, right due to the neighbouring State over
the margin under its jurisdietion". In consequence, no
State may "without the congent of the other riparian state,
introduce into watercourses of an internatiocnal character,
for the industrial or agricultursl exploitation of theif
waters, any alteration which may prove injurious to the

other interested State!,

Article 7 further stipulates that when a State plans
to perform works in waters of common interest it shall
announce them to the other riparian “tgtes and furnish

a1l the necessary technical documentation,

160, After the s econd world war, a conference was held in

London in September 1945.

(163) Final dct, 7th International Conference of American
utqtcs, page 113.
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- There were two obpoaing”views_ hph’eid. The United
“tates of America favoured tlhe miintenance ot‘.‘:'}bhe intere
national principle, but wished to participate in Europesn
river commissions, The Union of Soviet Socialist Republics,
on the other hand, though in favour of :}ntémational regul-
‘ation, wished to 1imit it to riparians. It was this latter
‘solution which triumphed in 1948 at the Convention at
.Belgré,de. It is too early, howaver, totlk of a new
general tendency. -
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CHAPTER VII ADRITIONAL CLAUSES

161. In the outline of legal preetice in Chapter VI our -
~aim was to deal solely with matters'relating to the main
principles it was sought toAbriné out, However, a large
number of the treaties cited contain additional clauses
‘which call for mention before we conelude.

Same of them -govern the arrangements to be made for
obviating'interference,witﬁ other possible uses of the
waterways concerned (navigaticn, fishing, irrigation ets.).

Others constitute reservations pure and simple, and
spring from a desire to comply with Customs regulations
>r the requirements of natioﬁal defence. Some expressly
orovide for the amount of compensation and the ‘a.p'portion-
ment -of benefits. Still others relate to the organiza- |

< tion of joint Commissions. Finally, the procedure to be
‘adopted in the event of dlsputes is dealt with in special

» clauses,
Section I Provis;ons safezuargggg,otger ggeg of waterways

162, . Navigation

, It is obvious that the construetion of a'dam at a
given poxnt on a navigable uaterway can make all naviga-
tion impossible precisely because of the physical obstacle
1t creates and the difference of water level it causes.

A certain number of locks must thereforé be constructed to
. restore to the river its original navigability.

The treaties provide for this in more or less explicit
terms, '

Thus the Berne Convention of 4 Qetober 1913 between

Frsnce'and'Swithérland, concerning the works at La Plaine,
stipulates in Article 2 that the dam must have a loek
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gate at one end to facilitate navigation, if necessary.

The construction of power stations on the Rhine - that

at Kembs and that at Ottmarscheim, now under construction -

waé preceded by a detailed study of the conditions re-

quired to avoid impeding navigation. . In this connection,

the Rhine Commission set forth in detail the conditions

necessary for the construction of these atations, defining

the flow, level of the water draft, moorings, and es-

pecially the number of and working of locks, turning basins,
waste canals etc.

163 ish

Dam construction hinders the free movement of fish,
 Certain treaties stipulate that this must be restored
by suitable beans, One of these, notably, is the con-
structlon of a "fish ladder” or "fish 1ift" to enable the
. fish to sumount the difference in water level.

Thus Article 9 of the above-mentioned Berne Con-
vention stipulates that the two Governments must draw up
ragulations for the protection and free movement of fish.

Article 7 of the Convention relating to the Roya
declares in similar te:ms that "the two Governments shall
reach agreement on the provisions tc be applie& fur the

conservation, protection and'movément of'fish}”

Article 12 of the concess;on, dated 28 January 1947,
for the Cn&telot plant, situated on the Doubs between
France and Switzerland, stipulates that "the con-
cessionary shall comply with the decisions to be adopted
by the Swiss authorities in agreement with the French
authorities to safeguard .the interests of fishing. In

- virtue of Article VII.of the Federal Law of 21 December
1888, however, the concessicnary 1s exempted from the
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~oblipgation of installing a fish ladder ... He will be

required to provide facilities for fishing at a certain
numbériof points on the bank of the reservoir basin ,.,
He will still be:required, even when the plant is in '
operation, to take all other measures deemed necessary

by the authorities to prctect fishing.”

Other uses

Similar provisions are to be found in respect of
irrigation and timber flcating. We have seen the extent
to which the various uses of a waterway are interdependent.

The installation of hydro-electric power stations should

laccordingly"preserve the rights attaching to’ other uses.

As a general rule, this necessitates the constructiocn of
accessory works, It also involves the adoption, at the
time Of installation, of full precauticns to pfevent
substances or}gravel'from being carricd dewn into the
downstream State.; o ' i

~ Mention must also be made cf the clauses designed for

site preservation. The construction of an artificial

reserveir ﬁay'adVersely affect the plecturesqueness of a

valley which is a centre of tourist traffic. Perhaps

the diversion of water from a river may cause a waterfall
to dry up. Thus the exchange of notes between the
United States and Canada in 1940 provided that cunsent to
the diversicn of the Albany River, which nourmally flowed
intu the Hﬁdson Bay, was tc take due account <f "the
assurances of engineers that there would be no material

adverse effect to the scenic beauty cf the Falls.ﬁ-

In the éase of the Chitelot Cuncessicn, Article 14
stipulates that the works should mar the countrysid.-as
little as possible: the scenic besauty shculd be conserved

to the utmost, ' Specific details then follow,
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We shall pass over the clauses govefning_tﬁe_main-
tenance by the riparians of the banks or bed of ‘contigucus
“waterways, such maintenance being a duty even when the

waterways are not subjected to-any specific development.

On the other hand, mention must be made of the fact
that the protection of forests is also stipulated in
certain cases, The creation of an artificiai reservolr -
often results in thé flooding .and submersion of wocded
‘areas. Article 13 of the ChAtelot Goncession provides
that the disappeararice ¢f a plot gf woodland as s result
of the creation of a storagé basin shall be ‘compensated
for by the afforestation of ah area of:eqﬁal size,

Segtion II  Reservations

165 ‘These call for little comment, - Generall& speaking,
they are almost invariably couched in analogoué terms;
their aim is to safeguard Customs or national defence
regulations, .Thus the Treaty of Fontainebleau of 1785
‘between Germany and the‘Netherland5v§§ipﬁlated that locks
shall not be-.constructed at any point of their territory
where they might prejudice the defence of their frontiers.
“Article 9 of the‘Berﬂe-Ccnventiun~of 1913 stipulates that
‘Fréncé and Switzerland reserve their freedom with regard
tb the measures to be adcpted in the interests of national
‘defence .and thé Customs service., . A similar provision is
contained in Article 8'of the Conventicn relating to the
Roya, . o '

 "Artiele 15 of the4Ch3téibt Concession is on similar
lines. It proviqes that “the concessionary shall conform
‘with the decisions adopted by the Swiss suthorities with
regard tp:cugtéms‘@até659i>' He shall carry out .., measuresf
to be decided on by thé Swiss authorities in the interests
of national defence inscfar a3 such measures relate to the

construction of works and théir oparation",
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Secticn IIT Comrwunsaticn and svpostionment of benefits

166 . Irrespectivebof 1t§ gravity, any prejudice which
may be caused to a riparian Stuto’on its territcry by
the develcpment of a waterway of cbmmbn'iﬂﬁerest by
suother State calls four cumpensaticn. This principle -
springs mainly from the maxim <f Reman Law, "In suo

' "i’gg;squaxgngprohibeﬁur dum alteri non nceet”.  Certain
authors have relied cn this dictum to justify the obli-
'gation to refraiﬁlﬁrom any acticn which might create an
injury., It merely signifies_that reperation . should be
made if an iﬁjury has been caused; ~in pther‘wbrds, that

the damagse should be compensated for.

This' obligation recurs in a large nuwsber of treaties,
for example that of 7 May 1923 betwesn the United Kingdom

(léh? "The Government of Palestine shall

 and France.
have the right to build a dam to raise the level of the
waters of Lakes Huleh and Tiberias above their normal
level, on condition that they pay fair compensation to
the owners and ¢ccupiers of the lands which will thus
be flooded."  Article 28 of theiPrague Trezty of 12
December 1928 (165)

of an installaticn is calculated to cause "any consider-

specifies that if the constructicn

‘able or permanent change" in the supply of water, the
States should take account ¢f the "legitimate interests"

of the inhabitants of the cther State.

There are several ways, however, of providing com-
pensation for any injury suffered.

Let us first consider the case of contiguous water-

ways and take that of successive waterways afterwards,

(164) . League <f Naticns Treaty Series, Vol, 22, p,36k (1924)
(165) TLeagus of Labicns Treaty Serins, Vel, 108, p,69
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"In the case of the former, one method consists in

© dividing up the watercourse into "sections® by lines

_perpendicular to the actusl frontier.

“This is the procedure adopted in the Convention
relating to the Roya:

"The ngh Contracting Parties recognize (in Article

~ 2) thet each of them has equal rights to the waters and

£all of the Roya and its tributaries in all-the sections

__where this watercourse forms the frontier bstween France

and Italy." However, to simplify the issue and enable
the frontier secticns of this river to be used more

effectively for industrial purpuses, both countries have

‘IVOluntarily modified the general rule affecting their

'property rights. France agrees that between the tri-
butaries. Goa and Pagami, the Ttalian bank is to have sole
use of the water; and between the Masque ravine and the
di Rio vale, Italy agrees that the French bank is to have

sole use.

ASimilar provisions épply to the Lisbon Convention of

11 August 1927. Each of the two Contracting Parties
accords the other the exvlusive right ef utilizing the

: ehtire fall in level of the river on a certain streteh of

the frontier seotion.. Portugal is to enjoy this right

between the beginning of the said section and the con-

fluence of the Tormes and the Dourc, and Spain between

| ihe latter point and'the iéwér 1limit of the interhational

section, -

~ Thus two zones of utilization ére-created, each State
haﬁing the right to utilize for the producticn of
electric power the entire volume of water which flows
throﬁgh ita zéne.: But it ié Specifieﬁ’that both States
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undertakevmﬁtually not to reduce the volume of water .
which 'should reach the beginnmg of each mone of utiliza~
tion of the: interna&ional sectlon 6f ‘the Douro or of the
Portngpea;_ppuro.. Each State shall Préceed to-the hydro-
electric uﬁiiizafibﬁ of its zone dirsstly -or by means of

.conoeasions grantad in accordance with it! laws, with the

yreviaa taat all the works and installatiena necessary for
such “ﬁiliﬂition ‘shall be situated én the natianal terri~_

hory of m St.ate to which the zone i& gmt,ed., An
u;eaﬁepaiaa 13, of course, to be mads in the ease .of damz
o eertain accessoriea, which vould have ta be built in

‘the bed or on the other bank of -the river, ¢n the under-

atanding that the otber otatO‘undertakas to establish the

”nuoessary aervitud&a with respect to reserv01rs, dam

supports and cff-lebS, and, if need be, to decree ex-
prqpri&tienS.

Taking a uide view ot the subject the two Parties in
question frequently have recourse to the Oonvention to

* appértion the benefits of development between themselves

in the form of reciprocal compensatimn.

The fact that ‘the two riparian countries bordering on

- the same waterway ac¢ord each other equel rights-in the -
ubeé.and fall in level of the river results in many cases
.in the eqpal division-of electric: power production,

Thus Article 5 or the Berne Convention of 4 October
19l3 pravldes that each riparian State shall be entitled

‘to a part of the power thus created, pr0portionate to the

fall of the river'adxhln the sections of the banks which

“belong to it, that is tu say, the Canton of Geneva will be

entitled to the whole of the power. corresponding to the
fall in the region where it owng both banks, and each of
the two St.at.es will have the right to half the power '
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corrgspbj:jxﬂing to the fall in. the region wherse the left
bank 18 Swies and the right bank French.

W"‘Micie'z of the Prague Convention of ‘10 March

921 oconverning the Thaya, the Czechoulmk Republic
undertakes to requi.re its concessionaire to compensate
downstrean ripa-rians for the loss caused by upstream
works.  Compensation is to be given An the form of the
sum;ly of ourrent to Austria, which 18 entitled, should
she 8o reguest, to the quantity of puwer spfocifieu in the
ccnverxbian, b -7 Bix millien kilowatt. hours annually at
& fixed price, - ' L

Switgerldnd and France agrea :ln ths Berne Convention
of 19 August 1930 that each is sntitled to half the power
produced by the power station constructed on t,,ne Doubs
frontier section, Each State may freely di sﬁose of.
that power, either by usiag it for its own Ameds or by
leasing it to. a third party. It will be- m the same
position as 1f its share of powér were p'roduced in its -
own territory (Art.i.cle 5).

The Chdtelot Concession of 28 January 1947 likewlse
specified (Artisle 23) that. the concessionaire_shall
apportion the capacity and slestrie power bmdu‘c’:ed, by the *
plant equally between France and Swj.tzgriénd'. -

It mey be pointed out that a similar provision is te
be found in the Convention of 30 S'eptqmbex" 1915 regarding
the Maroni River, bub with specific reference to dredging.
Article 5 states in effect tﬁa.t‘."préducb thus cbtained
Ushall be deemed to be drawn in equal sharés from the
- French portlon snd the Netherlands portion®,
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169, In the.case of successive rivers, it is less'easy'to
determine the injury causcd than in the previous caB@.
It depends, for the upstream State, cn the rise in the
water level caused in its territory, and fu r the downstream
© State on the alteration in the flow. He“cu it -~ and the
resultant compensation due - is a variable factor. As a
rule, ccmyepsatibn takes the form of pewer'supplies.i
For esample, Atticle 7 of the Washingtun Convemtion of
1 November 1944 relating to the Rio Grénde stipulates
st Wy »%émnants vf the United §W sl Muxdeo
shall join&ky cperéte hyjm&»electric plants constructed
on that river, each of them paying hellf the costs-and the

-,

energy ganerated being aseigned to cach country in like
proportlen,

The putpose of tha agpeament conclyded at Strasbourg
on 10 May 1922 by,the Coritral Rhine Navigation Oemmission
was'tdsstipulate that the riée in the water lm&el pro-
duced by the weir of thq Kembs plant should extend up-

-stream as far as Birss cn Swiss territery.  Article 2 of
the Conventicn accéfdingly provides that twenty per cent’
of the power gengrated, repréSenting.the'power,from the

- fall prbduced cn Swiss territory by this rise in the water
level, shall be cenveyed by way of compensaticn to
Switzerland, Thds part of the elcoctric power is exempted
from all 6ha?ges whitscever, 8¢ that it ‘can be freely con-
veyed to Switmerland under exactly the same conciyions-es
if it were precduced in Swiss territory.

Article.2 of the Comventic¥ bstween Belgium and
Poftugai signed at Sac-Paulo -de toanda on 20 July 1927
gongerns the ccnstruction of a dam on the M'Pozo river in
Congo territorv to raise the level cf the river in the part
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_of ité course situated in Angola territory. - The two

Governments agreed that compunsaticn for injury caused

;‘ahnuld take the form of an electrlc power supply (antually
fifteen per cent of the total power produced).,’

Conversely, the Stockholm Convention of 11 May 1929,

. ~while providing that the country suffering any injury
M,which may be caused; shall receive eompensaﬁibn, Stipul&tea
Liin Article 9 that no obligatlon may be imposed upon a
v.countmy to supply power as compensation from & waterfall

; aituated 1n one of the two countriee. T

‘Mention may .be hade, finally, of Article 5 of the

‘Reno di Lei agreement, Having regard to the waterways

and fall utilizable in the respective territbrieé,'it is
agreed that the hydraulic power produced in the Inner
Ferrera plant .is to be allotted between Switzerland and

‘ Italy in the proportiona of 70 and 30 % respectlvely.

Bach of*-the. States will be entitled to that’ proportlon of
the electrlc power produced by the plant,-and may dispose

fit,
produced\on Swiss territory is to be exempted by

of it i “such form and'under‘such conditions as it deems
lpe share of electric power falling to Italy and
Switzerland from all public dues, charges or restrictions
whatsoever, being freely conveyed %o Italy under exactly -
the same conditions as 1f 1t had been produced in Italian

‘territory.

The abo&e-mentioned cases rolate to voluntary prejudice
caused witn the consent of the riparian State destined to

. sustain it. It may 850 happen that the damage is in-
‘voluntary, resulting from a natural modification of the
'watercourse." The State sustalning such injury is likewise
" entitled to éompensatlonv
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For instance, the nctes exchanged cn. 1l May.1936 and
28 December 1937 between the United Kingduﬁﬁand Portugal
stipulated thet "Should the bed of the river undergo any
alteraticn in the sense of clause (2) of this Agreement the
Government of the territory prejudiced thereby shall have
the right, which shall expire at the end of four years, to
divert the river into its old bed, or, if this proves
impractlcahle, to uumpenuatlun on 4erims to be agreed upon
with the GOVernment benefited. But, even in the- event
of the diversicn belng pract&cable, either of the Ccntract—
ing Parties may, if it prefers, agree upon compensaticn ‘
with the Govarnment of the other terrﬂtoxy.“ 'i‘

To sum.up, we fxnd ‘that whenever damage is caused, a
the State prejudiced is entitled to cumpensation pro-  .
portionate to.the extent of the injury. ‘ Such ccmpensa7
tion' is usually made in the form of pcwei;éupplies, as .
one might expeet., When a State construcﬁs a hydro~
electriq'plant on its territory,_making‘q$e of a seckion

of afwéterway of . common’ interest this usualiy reduces the

. power potential. of the cther State. However, this is not

an abséluté rule. Tho power requirements of. States vary,
and they may - compensate themselves in vurlous ways through 4

the medium of treaty clauses,
Commissions

Whenever it is plannel L. consbruct a hydro-electric
station, lengﬂhy'preliminary stﬁdieé are needed in order
to determine. the best site. When'this hzs been selécted
and a preliminary plen studied, it rests with tHe govemmehé
concerned to grant the -.ncession énabliné the concessionary
company to undertake the works and operat@ the new plant in

aceordange with the pre-cste PWlsbnd conditlons.
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Where such plants are to be constructed on a contiguous

or sﬁcceséive.river, however, additional difficulties arise,

Thé.ﬁléﬁts are usually located on two different territories,
In such cgses, the pfesence'of the frontier may hamper the
harmonious devéloyment_of the studies and conatruction

works, The preoject should be so devised ag to ¢nable

thé potential power production to meet the requirements

of both parties, Moreover the grant of the concession

(or uonceasiena) becomes a more delicate business. There

18 a simple method of removing these difficulties and en=-

surlng the full 1mplomentatlon of the orlglnal agreement

| embodying the common desire of the partles - viz, through

the establishment of a 301nt commission, Thzs may be

-?tempdrary'or permanent, and may have rastricted or more

-general functions., Je shall examine below oertain con-

erete cases,

A - Temporary joint commissions for hydro-elegtric
- development : ' '

Clause § of the Cape Town Agreement of l July 1926
regulatlng the use of the waters of the Kunene River for
the purpose of generatlng hydrauli¢ power provides that
the Governments of the Union of South Afrlca and of the

' Portuguese Republic shall cach appolnt an equal number of

members on a joint technical commlsSLOn which shall proceed
to the site of the proposed works, The terms of rercrencé
of the commission are:
' ~ to report on the feasibility of diverting the
water of the Kunene Riverj-
- to fixithe=§dint or points for such diversion;
- to design the necessary diversion works and
canals;
- to estimate the cost of construction and

msintenance of such works; and
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~ to submit proposals regarding the operation
and maintenance of the works after con-

~ struotion,

Chapter IV of the Prague Convention of 15 July 1930
. regarding the River Tidza, specifies (in Article 44) that
with a view to the conolusion of agreements in regard to
proposals for hydraulic works on the Tisza, and in order to
expedite the execution'of'Such.propoaalq, a jeiht techni-
~ ¢al commission shall be set up consisting (Article 45) of
two tachnical officials as plenipotentiaries of their
respective governments, This commission shall meet with~
in the territory of each Contracting Party alternatively.
Its functions are laid down in Article 47, and consist in
the preparaticn of proposals regarding hydraulic plants
and instructions coneerning their execution, The two
plenipctentiarios shall be entitled to associate with
themselves such_experts'as they may require.

The Cunventicn between France and Switzerland ef 19
November 1930 regarding the concession of the ChAtelot
'plant on the Doubs River provides that the two Coptracting
States reserve the right, during the period of construction,
to set up a Supervisory Commission of four members, two of
whom would be nominated by the Swiss Goyernment and two by
the French Guvernment, The function of the Commission is
to supervise the execution of the work and submit its ob-
Servations in the form of a report to the competent French
and Swiss authorities.

Pinally, Article 10 of a recent agreement dated 18
June 1949 between Switzerland and Italy regarding the conces-
sicn of the hydraulic power of the Reno ai Lei likewise
provides that during the construction pericd the two
Governments reserve the same right as was specified in
the preceding Convention, '
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From a more general standl;oint mention should be
made of the decis:mns adopted by the Pan-Ameriecan Con- -

}ferenee at Montevideo (Annex 8): which provides for a

naeting of a Joint Gommission ‘composed of technical exw
perts appoin’c.ed by the two’ parties in cases where one
State plans the execution of works in international
uatera for the purposes of industrial or agricultural

' eacploi.tation. It is sclf-evident that the establdshment,

of this joint: ‘Commission should be preceded by the exchange
of deawent«ation on the pr0posed works, &8 reccmmended by

us in tha precedf.ng chaptev

In the Convention between France and ‘Italjr-‘ for the
utilization fof the waters of the Roya referred to above,
Article 4, 'provides for the establishment of a {permanent
Int.ernat.:.onal Conunission to apply the primiples set forth
in the praceding Articles, the Coxmnission consisting‘, for
France, of the Engineer in Charge of brnudgesvand highwa.ys

-and of hydreulic services in the Maritn.me Alps region and,

for Itaﬂy, of the Englneer in Charge of public works » within
whose area the. territory in question comes. Ple,ns for all
construction works or any appllcatlon in respect of a8 pro-
Jest on which agreement 1s raquired shall be comunicnt.ed
in conference by the representative of the Sta.t.e in which
the work is to be carried out to his colleague from the
neighbouring State, Failing ,such commum.cation, the
representatiwe of 'the State affected by the work may demand
that such eonferénce “be opened. After receiving instruc~
tioxw from their respective Governments, the members of the
Gommi&sion shall give ‘their sanction to the works in

4 -
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, Article L_ of the Convention adopted on 10 May 1922
b& the Centrél‘Rhine Navigation Commission for the con-
struction éf the Kembs power staticn provides that the
two Contracting States - Switzerland and France - shall
appoint a Permanent Committee of four members, consisting
of two French and two Swiss engineers. The'téék of the
Committee, during the conmstructicn periusd, was to super-
vise the execution of the works and submlt its cbserva~
tions in the form of a report. During the pericd of
operation, it is empowered to exsmine and resolve all-
questions ccneerning the execution. of the French and
Swiss concessions alike and to supervise the implementa-
tion of its decisions. - The additionsl protocol to the
: Convantion stipulated that the Committee must be unani-
h@us in its decisicns. '

ﬁhe Conventlon of 11 August 1927 rvlatlng to the
'hydro~electric develcpmant of ‘the 1nternatiunal section
of the Dourc prevides (in Article 14) for the establishe
" ment of a Spanish~Portuguese Internaticnal Commlssian, the
Aspecial duty of which shall be to regulzte the exercise of
‘the rights recognized on either side and to decide the
legal or te@hnical questions to which such fights may give
rise, The Commission, the duties of which are three-fold
advisory, deliberative and superviséry - 18 composed of.
.- hree. membars appcinted by the Portugupae Government and
- ‘three members &ppuirtea—ﬁr4ﬁmw6panlsh uuvernment. Its
-decisions are to be aduvted by a m&gorlty votco ’

Finally, attention should be drawn to Article 7 of

* the Treaty of 3 February 1944 relating to the waters of
the Ric Grande whereby the United States and Mexiéo“
International Beundary and Water Cemmission is instructed

to study and prepare plans for hydro-electric péwéf stations -
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which it may be feasible to construet at the international
dams on that river, '

It may be recalled, in this connection, -that the
Madrid Declaration had already reccrmended (in Article 7)
the appointmént by the Stétes concerned of Ypermanent
joint commissions which shall render decisions, or at
least shall give their opinion, when,'from‘tﬁetbuilding
of new establishments or the making of altérations in
‘existing establishmentis, serious consequehcés'ﬁight~resu1t
in that part of the stream situated in the;térritbry of
the other State?. '

¢ - Joint Commissions'on the Utilization of Waterways of
common interest for some specific pyrpose,

175. Quite apart from hydrofelectric de#elopment,‘Com—
missions are frequehtly set up when waterways of common

interest are to be put to some other ‘use. Some “of these
- Commissions deal with their use for a specific purpose.
In this connection, Article 6 of the treaty of 8 November
1785 between Germany and the Netherlands may be quoted:
"Within one month after the exchange of ratifications,
ecmmissioners shall be app01nted by ‘each party to determine
the most suitable sltes for the said locks." )

, A;ticle 33 of theATreaty,of Qleves,Aconclu@ed on
7 October 1816, establishes a joint Commission of experts

for the regular inspection cof wmiorways.

" . .The Treaty of Nettuno, concluded on 20 July 1925,

prpvidés for‘the_establishmeﬁt of a joint Commissicn to
- supervise works on the River Eneo, and to see that the
',ﬁqgféf;the water fqrvyhe production of power'doeskhot

cause serious detriment.
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o 'Ar__ticle'o'f the Treaty of P‘oznan, concl'u:de('._l‘ on
27 Janmary 1926-; _piovides for the oonstitution of imixed
ovmittees consisting of three Polish .mauib'eifa‘an‘d thres.
- Germen ‘members. They are to give the néceasAa'x»'yA '
awbhorization for the construction of daus or any other
inatallations likely to alter the ‘course or. flow of
fmntiafr wstemars.

¥ ’&a mapection of watemxa on f«hﬂ rmze:
"betman Germany and the Saar, Article 2, paragrapfi 3,
of tha pmtoco&. of 13 November 1926 sets up- :ioin‘b
‘-inspact«ion co&mm.gsiens on mm.oh each party is equauy
,r.eprﬁsented.

Men:i‘-ion st algo be made of ’che coman‘hion :
eoncluled betwsen Hungsry shd:Cgechoalovakia on X
August 1%7,\which stipula‘bes that all vmrks on tha .
frontier seobion of.‘ the Danube betwaen the wo cnuntriao,
: and on the- Tisza below the dunction o.t‘ Szamoa, mst be
carried out in accordance with mutually agreed' plans,
Agreement on theae plans is to be’ rea.ehed by ag technical
comnisaion comprisa.ng one repraserﬂatxve of each eon~-
tract:mg Smte, the v:Lews of the cqnmission bed.ng
submitt.ed to tme govsrnments, by which the. plans. are bo
'be approwd. .

© Finally, Article 17 of the Convention consluded
between Sweden agd Norwsy on 11 May 1929 for the
'regalation of théir common waterwaxs, providea that

- each State may require the constitut.ion ‘of a oomission
chsiating of two, four’ or six manbers, haJ.f of whom are
to bs appo:nted by each Sta‘bea : ThlS commission ie

‘ first to gLve 1t.s oplnion as 73 whether the undert,akins
should be ca.rz'led out, If so," it 13 tov decide how the .
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worl 18 to be sxeouted in order to safeguard the public

tiniervat by prevanting any possible damage. It 1s also
"to decide what rules should be laid down regarding water

ccnservancy, what security is to be giveén for fulfilling

“the stipulated conditions governing the work and any
vobligstiqns which may result therefrum; ‘within what pericd
'~ the work is to be ‘begun and completed and eny cther

: questisns. coneerning the two. countries 45 connestion
'.thareﬂ&th.

Article 18 of the Additional Act. of 26 May 1866 to
the Treaty of Bayonne of 2 Dacamber 1856 establishes an

_“mtemauonal Comntssion of sng.’meera to examine the
position of frontier waterways between France and Spain,
;.The Oommiasion ie to determine in each case the amount, of
 vater available at lowdwater and the area of 1mmediately

adjacent 1rrigable lands, belongxng to riparian proprietors,

) whicn are not yet ifrigated. It 1s also to propose
;measures and precautions to. enaure proper observance of
“the regulations established by the Convention and to -
1settle any disputes between riparian proprietors of elther
“State. If mixed syndicates are constituted, the

Commission would be authorized to examine the scope of the
.5powers to be granted them. .

Article 7 of a Treaty eoncluded betwaen the United

',States and Canada on 1l January 1909, provid%a for the
_‘appo.urt,ment of & permanent. international Joint Commission

consisting of ei&.members, three appointed by the United

' States and three by Canada,
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A similar Commission had previcusly been constituted
by the United States and Mexico cn 1 March 1889, and on
3 February 1944 was named the Internaticnal Boundary and
" Water Cummission, United States and Mexico,

Article 293 of the Treaty of Triasnon of 4 June 1920
prevides that, in order to facilitate azgreement between
the States interested in utilizatiocn of the frontier
waterways created by the disscluticn of the fourmer kingdom
of Hungar&, there shall be set up Min the common interes£
of the States‘pcssessiﬁg sovereimty vver the tercitories
in question a permanent technical hydraulic system Come .
mission composed of one representative cf sach of the
States territorially concerncd and a chairman appointed by
‘the Council of the League of Naticns".  The Cummission is -
to bring about the conclusion, and supervise and; in ,
urgent cases, ensure the carrying cut of agrdements between
riparian States, It is alsc to meintain and improve the
uniform chafacter of the hydraulig system as well as the
services connected therewith such as the hydro-metric
‘service, It has full powers to undertake‘wofks or schemes
and to establish all services with which it may be charged

by the unanimous ccnsent of the interested States.

 Articls 2 of the treaty of 10 April 1922 regarding
-waterways on the German-Danish frontier provides for the
establishment cf a commission on frontler waterways to

examine and settle all questions affecting such waters.,

In Annex 9 we give the regulatiocns governing certain
large international rivers such as the Rhine and Danube,
for which there have longAbeen'international'commissions

to surervise conservancy and utilizaticn,
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A similar commissicn was set up for the Elbe on
'22 February 1929, The Convention instituting the
Statute of Navigation of the Elbé¢ provides that all works
affecting the use of hydraulice energy on that river shall
be submitted to the Internaticnal Commission of the Elbe

for aprroval.

On 9 November 192! Switzerland and Austria concluded
a treat& for the regulation of the Rhine, Under the
" terms of Ariicle 9, the regulation of the Rhine and 2ll
matters connected therewith are to be supervised by an
' International Commissicn for the Regulation cf the Rhine
consisting of four members and four alternates, each of
the two governments being represented by twe representa~
tives and two alternates.

The United States and Canada which had already seb up
an inbernational Joint commission on 11 January 1909
established, on 24 February 1925 an International Control
Board for the diversion of the waters of the Lake of the
Woods watershed, The Board consists of two engineers,
one appointed by the Govéfnment cf'canada and the otherb
by the,Governmeht of the United Statzs. The decisions of
the Board must, however, be submitted for approval to the
Joint c¢ummission referred to abuve, |

“For the joint execution of improvement and mainfenance
works on the frontier section cf the Dréwenz forming the
'boundary between Germany and Poland, these two countries
signed an agreement cn 11 April 1927, Article 2 of which
provides for the constituticn of a juint canmittee con- ‘
sisting of three POllSh mambers and three German members or
their alternates,

In order to facilitate agreement on the matters dealt
with in the‘Cthenticn of Katuwice, of 18 February 1928,
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concernlng the improvement of frontier waterways between
Cze?hoslovakia and Puland, & Jjoint technical commission
was establlshed, to which each State appointed its
plenipotentiary representatlve and his,alternate,‘tc whom

~ advisers might be assigned, The duty of the commission

is to draw up a ‘works schedule, to propcse the method of

| execution and to inspect and pass the work: = The plemi-

pﬂténtiaries occupy the chair alterabtely and the commis-
sion meets alternately in the torritory of the two States
a% loadh wrce & year,  Resolutions whioh recelve the agsent
of both plenipctentiaries are held to be adopted; thev

are binding on the contracting States only after endorsement
by their governments. '

We have seen that in practice States have willingly
resorted to the establishment of joint commissions con-
siséing «f technioclans to rlan, carry cut and supervise
works they have jointly agreed to. undertake on waterways
of common interest. This rrocedure is most strongly
recommended, partioularly in the case cf hydfo-elactrio
installations. a o

‘We have already pointed'ont'whilé éoqsidering the
Geneva Ccnvention, that in order to determine the best
site, States should-ignore the frontier and send a group
of technicians tc study the scheme as though the frontier
did not exist, and that governments éhould subsequently
grant the neceSsary concessions, Subh'studies and the
’subéeqpent exscution of the work will be greatly facilitated
if they are carried out by a3 joint commission of competent

engineers.

It is now necessary to comment briefly on the grant of

such ccncessions.
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Generally smaking,‘ & common concossionaire is
desimted Ey' the ’WG cejam«ries and the condi.tions
5oVeming the grant of the- concession are drawn up before-
hand by 'ﬁho coxmnlssion. ~ But in pr&ctioe, the application
of this proeedure meets with many ditﬁ.culties » for cn |

either side of the frontier legisla.tion varioa and methoés

of a.pp}.yin.g the concession s mropriations and the oonsti-
tution or servitudes are essentially different in each

cauntry.

' ) One of the conclusione to be drawn from this study
is that it appears ‘z;._gc_essa‘ry and urgent t0 make a com-
rarative eurvoy of national legislatlion on these specific
questions., It is _certainly no part of our 'inténtion to
propoae forthwith a standard type of concesaion ror all

-European couhtries, but a knowledge in on,e country of the

law in ancther would greatly facilitlate the glose re-

lations they must entertain when a hydrm-elecirio plant is
“to be’ jointly erected.

Progedure gor Ap;geals

It may so happen that a dispute arises between two
Cont.racting' States as to the interpretaticn of the terms
of the Convention between them. Three types ¢f sclution
are emrisaged in the case of those cited by ud in the - .

'presefnt study.

The first. is to refer the dispute to an intemational

body.

* Certein treaties provide for afbitx:oﬁio;x_ procedure,
This may elther be a preliminary to an appeal to an intere

national body, or complete in-itself,
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Final]y, the dispute may be settled by ap ad hoe
commission - in certain cases the tech.nical commissions
referred to in the preceding section, .-, . 4

- We will now. examine these varioue poasibmtiea. :
B - Diregt App_gg], o an mgmgggm' 'y gogzb L

179, 'l'hia astion ecnsists 1n submitting t.he disput.e to the

. mtemational bodxea epeeia‘lly designed tor that, purpose -
‘ the Permanent Court of krbitraticn at The Hague and the .

. Intemational Court of Justiee, These two Courts are
mdependent of ea.ch other, The former was establiahed

. by the Peage Gonference. of 1899 and given 1ts px-esent
modiﬂied form by .the Hague Convmtion ot 18 October 1907,
. The latter, which wes set up on 26 June 19h> under Article
7 of the United Nations Ghar’oer, supersedss the "former
Pemm.nent Court cf International Just.ice est.a.blished in

1920 under Ar’ticle 14 of the Covenant of the Leaéue of

| Nations. 'l‘he reference in treatles or conventiuns to
‘the organ to be esta.blishad by the Lea.gue of Naticns!
as to this latter”Court.

Annex 10 sets forth the maln proviaions governi.ng the
_ opemtion of these two International Courts, :

20, . Ohly a few treaties provide for direct, appeal to these
Courts, the chief cnes being. ' ‘

 The Conventim uf 30 Se;tembw 1915 between Framce
and the Netherhnds conceming the frontier bet,ween French
Gufana and Surinam constituted by the Marcni River,
(Anicle 6);

. The Convention of 28 April 1924 bet.weaen Norwa'y‘ a.nd
_?inland conceming the frontier betwsen the province o.t'
Flrmark and the territory of Petsamo along ‘the courae of
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 the Jakobselv, and that of 1j February 1925 between the
-88me’ two countries concerning ‘the. 1nteruational lagal

o f

'regime of the waters of the ?asvik o x ,4v

The exchange of Notes of 11 May 1936 and 28 December ‘
1937 between the United Kingdom and Portugal constituting
ah agreement regarding aovereignty over ialands in the.
river Rovouna and, the boundary betieen Tanganyika Territory
and szambique, with regard to thé riphts of the. two.
parties 1n the event of any alterationa in ths bed of the
river; ‘

~The Treaty of ?ersailles (Article 336), for its part,
provides that it & State neglects o comply with its
obligation uithrregard to upksep of 1n”ernaticnal.nav1-
gable waterwaya, thes matter may be brought before "the
tribunal instituted for this purpoge by the League of

| Nations¥,

Finally, mentibn may be made of Article 12 of the
"Convention of 19 November 1930 between France and Switzer-
land édnoerning the Ch&telot Falls; "Should any dispute
afise,between‘the two Contrecting States as to the .
interpretation or applioaticn of the predent Convention or '
one of the concessions covered by- this Conventicn,, which

it has not been pussible to settle within & reascnable
period of Qime through the diplomatic or cther agreed
channels, such dispute shall be suhmlttcd to the Chamber of
the Permanent Court of Internaticnal Justice which, in
accordance with the terms of Article 29 of the Statute of
‘the Court, shall determine ‘the question by summary procedure,
Nevertheless, at the request of one of the Parties, the
dispute shall be submitted to the Court of-Justice sitting
at a- plenany sesaion", .. An Article on similar lines was
included, as will be seen below, in the Convention between
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the same countries concerning the Kembs power station,
being modified in that instance, however, by an additional

rrotocel,

‘Appeal to Arbitration

Apart from these éppeals at common law to international
bodies set up to deal wita international disputes, a large

number of treaties and conventions provide fof the settle~

ment of disputes by arbitration procedure. Appéals from

the award may, or may not, be made to another Ceurt,

aécprding to the case in point,

The relevant provisions of ‘the pfincipal treatiés or

-conventions studied are as~follows-

Convention of 20 October 1905 between Norway And Sweden

‘(Article 6): "Disputes as to the 1nterpretgt;on or appli-

cation of.the present Convention which it has not been
possible to settle'by direct diplomatic negotiations, shall
be referred to an Arbitral Tribunal composed of three
members, one to be appointed by each of the two States and
the third by the two members thus appcinted or, failing
agreement by them on that choice, by the President of the

Swiss Federal CGouncil or, alternatively, in accordance with

the procedure laid down in Artlcle 32 of the Hague Con—
.'vention cf 29 July 1899"

Articles 309 and 310 of the Treaty of St, Germain of
10 September 1919: Should riparian States of an inter-

- national waterway fail to reach agreement regarding the use

of those waters, 'the matter shall be regulated by an
arbitrstor appointed by the Council of the League of

Agreement of 14 June 1923 between Germany and Poland

concerning the hending over ¢f the records of the Water
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éonservancy Association and Associations for the Uipkeep
and Construction of D&kes (Article 5): "“Cases of dispute,
" where the two Conﬁrabtihg Parties camnot come to an
agreement, shall be decided, with the co-operation of a
representative of each Party, by an expert, whom, should
.occasion arise, the Netherlands GovernmeptAshall be asked
tc nominate".

Treaty of 19 November 192} between Austria and
Switzerland for the regulation of the Rhine (Article 16):
"Should the two Governments disagree with rege:d-te the
interpietation or application of individual,prdviSidns of
‘the present Treaty, the matter shall be referred to a
court of arbitration. Each of the two Governments shall
appoint one member of this court. The umpire, who shall
_not be & national of either of the GontreEting Btates,
‘shall be appointed by agreement between the two GOVernments.
Should no agreement have been reached within six months
from the date one of the Parties has proposed a settlement
of the dispute by arbitration, the umpire shall be appointed
-in conformity with the procedure laid down iﬁtirﬁiele L5,
“;paragraph 4 et seq., of the Hague'Cunﬁention of 1907"

Agreement of lh‘MEy 1925 between Germany - and Poland
regarding the administration of the frontier sections of
the Notec and the Gida (Article 16): "Disputes arising in
regard to the interpretation cr execution of this Agreement
" shall be settled by the President of the Genman-Polish
"Arbltration Court for transit questions at Danzig, should
he consent to do 80 Otherwise, the Contracting Partles

. 8hall agree upon the choice of another ‘person',

Treety of 14 August 1925 between Germany and France
regarding the delimitation of the frontier (Article 51):
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*Any dispute which’m#y‘azise between the High Contracting
Parties a& regards the ihterpretationver;gfplicétion of
the present Treaty, and which vannot be settled by
.friendly agreementAof sﬁbmitted by common coﬁsent to a
A’Speeial arbitral tribunal shall be refarred to the Perna~
nent Gourt of International Justice.® ‘

Agreement between Portugal and the Union of South .
Arica of 1 July 1926 regulating the usé of the waters of
the Knnene River for the purposes of generating hydrnnlic~‘
power and ‘of innndation and - 1rrigation (Artiale 19)

Al dinpuzes between the Parties ;.. ahall be settled hr
arbitration"

Treaty of 3 Fcbruary 1927 betwcen Germany and
Gzechoslovakia (Article 35)¢ ”Should a dispute arise with
regard to the interpretatiun oy anplication of the present
Treaty, such dispute shall, at the request uf either State,
be aubmitted to an &rbitral tribunal for deciston ...,

The desision of the arbitral tribunal smn be binding.
"For every dispute, thz arbitral tribunal shall be aonstitu-
ted as follows: ‘each Btate shall appuint ag arbitrator one
of itse nationals and the two Parties shall chause as
~President a'national of a third State, = If, within one

" month of ths date on which the request for an arbitral
decision has been made, the Contracting Parties have not
~agreed on a President, they shall jointly request the
President -of the Permanent Court of Arbitration at the
Hague to make the appcintment" '

Thase provisiqns recur in the Convention of 29 January
1928 between Germany and Lifhuaﬁia.regardihg the maintenance
and administration of frontier watervays,  The same pro- _'
cedure is alsc adcpted by the Convention of lh Novamber 1928
" between Hungary and Czechoslovakia relating to frontier
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questions, with ‘epedial waferenus to-the settlement ~f the
iegal'position with'regérd”tb'frbntier wateréourses, and
that of 15 July 1930 betwoon Rownania and Gaeshoslovekia
OOncerning the settlement of questions arlsing ‘out. of the
delimitatlon of the frbntinr, but with the follpﬁing
modification: in the event of disagreamant between the
Perties on the election of the President of the Axbitrel
Tribunal; he will be’appqintsd by, the President of the
Pormapsut Court of Internetjonsl Justics. 1 :

' Gonvantlon between Belgium and*Portugal-of 20 July 1927
regarding the M'Pozo dam and other questlons of economic
intereat (Article V): "ALL disputes bobireen! the Parties
oonoérning the interpietation of thig.ponvention shall be
gettled by arbitration", - '

Exnhange of Notes between United Kingdom and Egypt
in regard to the usé of the watérs of the Nile (7 ﬂhy
1929) "In cese of any dlfference of opinion arising
as to the interpretatlon ‘or Pxecution of- any ‘of the
preceding provisionb, or as to any contravention thereof,
which tﬁeuﬂwo‘Governmehts'fiﬁd théméélves unable to settle,
the m&tter shall be refcrred to én ivdependent body with
a view to arbitrution." 3 o

. Treaty of 3 June 1929 botw%eﬁ Chile and Peru for the
settlement of the. diSPULC rcgarding Tacna and Arica
(Articlic 12j: "I e GOV THGAITY O uﬂL&b and rery
disagreeﬁas to ths lnyerpretation of any of the provisions
of this Treaty, and if, in spite of their gocdw1ll they
can reach no agreement the dispute shall be' settled by
the President of the Uhlted Statea of America"

Agreement of 22 N vemoer CBA DWLWECH Belgium and
the United Kingdom.regard¢ng water 11gh s on the boundary
between Tanganyika cnd Rurnda-Uiundd (ﬁrtlcle 10):
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the evant of any dispute arislng between the Contracting
Gove:nments in respact of ‘any matter covered by thise

Agresment,, the Contractlnglcovernmqnts ghall refer such
matter to such arbitrator or court of Brhitrationvas may

be mutuaily‘agrvcd upon"

; To conclude our survey of” treaties praviding for
arbitratian, mention may be made of Article 13 of the
_ hgreement of 18 June 1949 between Italy and Swituerland
regarding the concession of the hydrualic power of the
Reno di Lei: "Should any dispute arise between the two
B Governments a8 to the application or interpretation of
' the present dgreement or one of the concessions covered
by the.Agreement,_whlch it has not beeti possible to ‘settle .
within a reasonable time through the diplomatie or other
‘agreed channels such dispute shall be submitted to an .
arbitral tribunal, whose decision shall be-binding, The
tribunai shall consist of two members and an umpire., Each
of the two Govermnments shall appoint one member., The
umpire, who must not be a nationsl of either of the two
States, shall be appointed by common agreement between the
twe Governments. Should the joint appointment of the
umpire not have been made within six months from the date
one of the two Governments has proposed a settlement of |
~ the dispute by arbitration, such.appoinﬁnent shall be
méde by applying, by analogy, Article ASQ paragraph 4
et_seg. of the Hague Convention of 18 October 1207 for
the pacific settlemeht of international disputes, Any
 disputes between the two Governments as to the inter-
pretation and enforcement of the arbitral award shell be
referred for decision to the tribunal whigh made the award",
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Appeal to a Commission

We haVe examined, in the precedlng section, the
composition and appropriateness of commissions of

f»techqical.experts;._somc of these also posseas juridical
. powérs, and disputes may be,referred %o themy, .In other

‘ cgéea, speclal comndssions have been.set'up for that

purposé, which act, to some extent, as ar%itrai'tribﬁnals,

. The Treaty of ll Janu&ry 1909 between the United
Stetes' and the United Kingdom relating to boundary waters

.and questions arising along the boundary between Canada

and the United States, set up a Joint éommission to which

-disputes could be referred by consent of the two parties

(Article 10): "A majority of the said Commiseion shall
have powerfto render a decleion , . . If the said
Commission 1s . . o wnable to render a decision . . . it

shall be the duty of the Commissioners to make a joint

Y

‘report to both Goverrments® which shall thereupon refer

- the dispute "to an wmpire chosen in accordance with the

procedure presoribed in . . . Article 45 of the Hague
Convention for the pacific'settlement of international

disputes, dated the 18th October, 1907.M

The Agreement of 10 April 1922 for the settlement of
questions relating to watercourses and dykes on the German-
Danish frontier also provided for the bstabl*shment of a
commission to settle questions arising in connection with
those wetercourses, Article 3 provided that "Appeal may
be made from the decisions of the Frontier Water Commission
« o » to & Supreme Froutier Water Commission as a court

of fiﬁgl appeal . , . It shall consist of two members

" appointed by the Germen Government énd two by'the Danish

Govermment, togethsr with a president appointed by the-

Netherlands Government, who must be a man of legal traihing
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“*‘and thoroughly ccnversant wi.th the mathera ln gpest;on," .

The Agreement of 7 March 1923 between Fwarce ang
the United Kingdom respecting the boundary line beuwnen
Syria and Palestine stipulates that "anJ dispute &rlsxng
betwaen the said Government (of - Palestlne) and the persons
so authorized (to hulld a dem to raise the level of the

“walere of Lakes Huleh and Tiberias) en- ﬁh$ bﬁ@ el and
the oseers or occupiers of the land on ‘the other hénq,
shecll S Mnally settlsd by a Comdseion emmeisting of

. four members, each of the two Mandatory Powers nominating

‘two of the members of such Commission,”

In the event of any disagréemeﬁt between»the members'

N of the Tnternationéi Lake of the Woods Con’éro1 Board, the o
" body dealing mth them is the Intemauon»l Joint Commission,
set up under the above-mentioned Treaty of 11 January, 1909.

‘ The Commission's decislon is final (A*tiule 6 of the Treaty |
of 2l February 1925 between the Un;te@ St@tes and Cenada).

‘The following treaties and conventiéns may .2lso be

mentioned: .

Convention of 23 July 1921 institﬁting‘the ﬁefinitivéA
Statute of thé'DanuEe, (Articles 38): "411 questions.
relative to the interpretation and application of the
'prSBnt Convention shall be suomitted to the (Tuternational)
Commission (of the Danube)s 4 State which is prepared to
~allege that a decisipn of the International Conmis gion is
ultra vires or violates the Convention may, within six months,
submit the matter to the special jurisciction set up for that
. purpose by the League of Nations..;‘When»é State neglects.to
carry. out a.decis;op,taken hy.the Commi ssion in virtue gf
.. the powers which it holds from the .Conveniion; tha dispute
. W8y be-subtmitted to the- Jurisdiction refervad. b b0 ire th
preceding paragraph,.,! '



i
E%g %98 Rev.l
page 202

The Statute of Navigation of the Elbe of 22 February
1922 provides for the same procedure.

. conwantion of ll August 1927 betuuun Spain and Portugal
b rqgulata the hydro-electrlc development of the inter-
nttian&i section of the Douro (providing for the sstahlishmant
- of & sp&nighuPortuguese International Commission) (Artiele
21): HThe decisions or,the‘Intarnatiengl Comuiselon shall

- be taken by'a ma jordty vote, If _(a.ttéf‘ a second vote) no
agreement has been reached, the Commission shall bring
'zthe dispute before the two Governments.'ﬁ ahwnld the
Govarnmenxa not arrive at an agreement by direct. negotiations,
the question shall be sutmitted for decision to an Arbitral
" tribunal, composed of the members of the Internatiomal
Coummi g8i.cn theméelves and4preaided over by an umpire., If
the dispute refera to a legal question, the umpire shall be’
a legal expert appointed by the Permanent Court of Inter-
_natlonal Justice at the Hague; if the question is of a
technical natnré the ﬁmpire shall be an engineer appointed
by the Zurich Pblytechnical“lnstifute, in both ceses at the
" request of the two Covernments,  Showld the two Governments

- -

ot agree as to whether the dispute'ia'ofva legal or technical
nature, this previous question shall be decided by the Rague
.Gourt, itself” ’ ‘

Agreament of 1A December 1931 betwaen Rumania and
Yugoslavid concerning the regulation of the waters of the
Temisacs Valley (Article 31): WAny dispute arising out of
‘the application of Part‘II df the present Agreemgnt (Hydraulic
.iSystem) shall belxeférred to the delegates of the two States
aceredited to ﬁhe Pefmanent Tecﬁnical HyﬁFaﬁlic System
Commiésion of the'Danﬁbe (C.R.E,D,). If the two delegates
are unable to reach _agreement, the Governments of the two
_States shall riote such disagreement._ Either State shall
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thereupon be at liberty after having given the other
State one month's notice of its intention, to have
recourse to the intervention of the C.R.E.D,, in

accordance with its Regulations",

183, In conclusion, we shall make scparate mention of
the provisions of the Convention of 27 iugust 1926
between France and Switzerland with regard to the legal
regime of the future kembs derivation (article 12):
“"Should any dispute arise between two Contracting
States as to the application or interpretation of the

 present Convention ur of either of the concessions
covercd by this Convention, which it has not been
possible to settle within a reasonable period of
time through the diplomatic channel, such dispute shall

‘be submitted to the Chamber of the Permanent Court of
International Justice which ... shall determine the
question by summary procedure. Nevertheless, at the
request of one of the Parties, the dispute shall be
submittcd to the Court of Jystice at a plenary session,
The Parties may also agree to submit the dispute to an
arbitral tribunal appointed in conformity with article
45 of the Hague Convention. of October 18, 1907, for

the pacific settlement of international disputes®.

Thé‘Additional Protocol adds: "The decisions of
the Comniittee provided for in article 4 (Joint Committee
of four members to supervise the execution of the work
and, during the period of operation, to examine and
settle any questions which concern both the French and
Swiss concessions) shall require unanimity,., Should the
French and Swiss members be unable to agree upon any one
of the questions which, by virtue of the said article 4,

are within their coupctence and which do not concern
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either the appligiatisrn or the interpretation of the
Convention ... the dispute, 1% it has not been settled -
withiﬁ a reasonable éeriod ﬁhroﬁgh the diplomatic channai
shall be decided by an drbitrator appointed jointly by’

the two Governmentst,

Conventions as Sources of Law

In~the-pfcécding sectlous a muber of‘couven%iona'.v
have been exemined. - Before cbnélu&ing, it may be useful
to ascertaiﬁ to what extent these agreements.ﬁre capable
of eonstituting a source of law,wkn*vzew of the fact that
these textv wereﬂsubmittea as a sequal to our study of
theory “and case-law to enabie certain principies to be

singled out. Actually, conventions do not necessarily

express a national principle or reflect customary practice.

On +he‘other hand, however, they do bring out certain
common factors which may be helpful in negotiating other

agreaments.

Bilateral conven tione, in pdrﬂicular, obviously
establish rights only as batween the Contracting States,
This point is stressed in Article 38 (a) of the Statute

of the International Court of Justice. To settle disputes
in accordance with interﬁational law, the Court, in reaching
its deClSLOHS, is required to apply the standards expressly
recognlzed by international conventions, whether general or

particular, in 1urge in the Steles party to-the wispute,

of a thirc State.

Nevertheless, the examination. of these conventions 1s
of value insofar as it provides a olve to the conception
'Qf international law held by nations gerierelly, If, in

fact, the same problem is resolved in the same way in a

1

.Hence bilateral agrcements cannot establish rights in respect
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large number of agreements, it may be concluded that that
solution is in line with the principles generally
recognized by civilized States,

Such for examplie, is the casge in cunnbct1on with
extradition. The interests of the various States more
or less coincide on that question. Fach of them is anxious
to regaln custody of any wrgngaoers wrc by escaping abroad,
have suLceeded in evading punlshment by its own courts. It

is therefore to be assumed ‘that an extradit {on agreement

_concluded between France and Switzeriand w111 be more or less

identical with one, say, between France and Italy;_

With regard to the hyuro~clectro development of waterways,
the solution is less clearly apparent, or at any rate more

ecomplicated,

~ Certain clauses of the conventions are bound up with the
physical nature of the river in question, and with
circumstances which very as hetwecn'one countyy and another..
Nevertheless, a certain number of basic érinciplés can be
sin_led out, provided no attempt is made to ge encralize from A

specific clauscs,

'Moredver, there has ﬂlso becn 2 develc;ment in point~of'
time. As political and econcmic ﬁelaticné‘improved5 and
particularly as the idea of the essential nuture of the
solidarity and interdependence exiscting between the various
countries gained ground it becams easier to conciude agreements,

and States became loss inclined to ‘adopt unilateral decisions,

It must also be borne ir mind that in many cases, treaties

=y

of this kind form part of a series of negotiations from which
they cannot be disscciated. Thus ia the course of discussions
as tovthe,assessment of damages and compensation, a negotiating
country may grant the other party a legél, economic or political

privilege outside the scope of the tresty in question,
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186, - Lastly, a certain number of treaties were concluded
under the pressure of external events. Hence we shall
be wary 'of extrapolating the clauses of peace treaties or
other clauses applicable to States which happened to find

themselves in a position of relative vassalage,

Thus Article 358 of the Treaty of Versailles gives
France, which had become a Rhine rlparlan State, "the rigr
to take water from the Rhine to feed,.. canals,, or for any
_Vother purpose, and to execute on the German bank all works
necessary for the exercise of this right", It also gave
her the exclusive right to the power derived from works of
regulation on the river, subject to the payment to Germany

of .the vélue of half the power actﬁally produced., "For

this purpose Frarce alone shall have the right to carry out

in this part of the river all works of regulation (weirs
_or other wnrks) which she may consider necessary for the

~ production of power."

The' right to take water from the Rhine was similarly

granted to Belgium,

187, | Some treaties z1lso make special menti.on of emergency
procedure, Decisions adopted in case of emﬁrgenéy nay,
in-fact, be subject tc the pressure of events and agreement
be reached more fapidly; it is therefore not possxble %0

generalize from the prlnciples 1nvolved.

Article 13 of the Convention of Paris of 23 July 1921

stipulates that the riparian States of the Danube will have

the right to cerry out within the limits of their own frontiers,
and without the consent of the Commission, any works which

may be necessitated 'by unforeseen and urgent circumstances".
They must, however, apprise the Commission withcut delay of

- the rcasons which have necessitated the works, of which a
-summary description must be furnished, -
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v Si__milarly," Article 23 of the Treaty of Berlin of
3 Pebruary 1927 provides for the contingency in which
there: would be "danger in delay". In that case, measures
may bé taken by one side aléne before an agreement hes been
_reached,  Article 31 of the Treaty of Prague of 1 November
1928 contains a similar clause:"Should thers be a danger
in delsy, pfoﬁec%ive measures may be taken by“one gide alone

before such agreement has been reached“

Mention should be made, flnallys of the reasons
unﬂer],ving ‘the exchange of Notes betwaen tho United States -
of _Amerit;a and C:mada in 1914.0;,' "Canada's war effort and ...
tHe majér'natidnai defence efforv in. the United States" had
ereated an urgen+ and vital demand for elestric power supply
/whiuh led thosé countrles to intensify the hydro-‘elec‘c“:\.c

~development of certain 1nt§1'nauonal rivers.
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CHAPTER VIII

CONCLUSION§

188, | l The purpose of this study, it need hardly be
repeated, is primarily to supply the various govern- -
" ment# with full and impartial documentation on a
‘particular and important problem of publie inter-
national law,

It is in that spirit that we shall attempt to
select certain common principles derived from the

preceding study.

189, | We have found that when a waterway crosses two or
more territories in succession, each of the States conw-
cerned possesseé-rights of sovereignty and ownership
over the section flowing through its territory. The
same applies to frontier .waterways,. Each state poss~
esses equal rights on either side of the"bdundary line.

However, hydro-electric development works carriéd
out by a riparian State may adversely affect the other

riparian Stats.

Within what limits and under what conditions can

- such deve.opments be carried out?

None of the theories elaborated to limit the sover=-
‘eignty'of a’ State can well withstand éritical analysis,
Such sovereignty exists and it is absolute, Fach

. riparian State has a right of ownéréh@p»over the sect-
ion of the waterway which travefses it; éqd‘tﬁis right
restricts the freedom of action of the others, ~ Never-
theless, the fact that‘egch State is ob}igéd to respect
the right of ownership of the other Staﬁeé in no way
impairs its soversign. power. - -On:the contrary this
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power resolves itself into the consent which the State
may give fof the execution of the works, and finds -

‘expression in the sgreement.

It is found in practice that such agreement is the
rule when a riparien State may be adverscly affected by
any alteration made to the hydraulic system by another

‘riparien State.

190, Plvsically,-a waterwey constitutes an indivisible
unit. Political frontuiers , which chonge fromtime to
time with historial évent.vs , may a2lter the apportionment
“of rivers, but the latter still follow their wichanging
course. Moreover, watemrays ﬁave & nabure n.J. mission to

- porform: that of serving the interssts of the cowmonalty
of mankind. It is difficult to establish prioritiss
émong ‘these interests, and consequently difficult to
clogsify the uses bo which the waterways can be put. The
intrinsic importance of sach of them is a part of this
difflcu;’oy , and the advancement of the common wéal implies

rto some extent the development of the use of waterwsys.

This idea ‘of comnm:xi\‘y of intercs sts and of'«;quit}"and
international comity ~should facilitate the conclublon of

the. necessary agroements.

g, - In thc pe 1ticuldr cuse of hydro«-c,lc,ctrlc. development,

| ' it is no mee conceallng the fact thet difficulties may
arise varying aécording to the inte "rects 2t biake.' The
’relative importance of the latbor are uomplf-‘tcly dlﬁ‘er-—‘
ent for any given smt‘_ dccozdmg a3 it is s:z.tuated -
downstream or upstredm The absolute value of the

in,jury suffwed l* kuW‘.LSI‘ varies consn.derubly

Hence the followmg prmclplﬂs would app(:dr t.o emerge
from the for»going. .
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A State has the right to develop unilaterally that
section of ‘the waterway which traverses or borders its
'territény,insofar as such development is liable to
'cause in the tefritbry of another State,. only slight
1nJur7 or m inor inconvenience compatible with good
nelghbourly relutlona.

. On the other hand when the injury liable tc be
" caused is serious and lasting, development works}may only
be wndertaken under prior agreement., ’

Goﬁvareexy; & State has no right to.oppose the hydro-
elegtric devclopment of a section of an iﬁternatidnal'
woterwoy . situcted in ihe teréitory af,another State if
this will entail ohiy slight injury to itself, In the’

" event of scyious inju:y, the States concerned should

. enter into negotirtions and aupply each other in advance
with all the information necesgary for the execution of
the. pro:jects in hand.

-

192, ‘ -~ Is it possible, howsver, to establish a criterion.as'
~a basis for the distinction between slight and serious
 injury? ' -

Sone authpré contend, like Kaufman, that States are
obliged to have regard "in juStfmeasure"f(iéé) for the
interasts of other States; like von Ullmann, that ‘
-riperien States are bound to act in conformity with the
principle of “equity" (167), or, finclly, like von Bar
that a State must not make use of a waterway in such a -

 manner as to change "its charactor" (L§8). Trqatles are

(166) Koufman, Annuaire de l'Instltut de Droit inter-

.~ national, vol.24, p.184.

(167) wvon Ullmann, Blitter fiir administrative Praxis
1910, p.65. _

(168) wvon Bar, Annuaire de llInstitut-de Droit inter-
‘national, vol.24, p.156, :
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concerned with safeguarding the "legitimate interests"
of the other States.., The truth is thot it is imposs-
1dble ta lay down any hard and fast pririciple ; only
appraisement of the injury inflicted in‘concrete cases
ooy determine how serious it is. vBilt' since a formuls
must be found, that of good nedighbourldy rclatio_né will be
resained, | |
~ The oconcept of injury in international law is -very
complex indeed. It is difficult to sot an absolute limit
bayond wihieh the injury is sufficient to provide legltim-
ate grounds for opposing the action taken by another State.

Shouid the erditerion for a distinction be sought in ﬁhe‘
absolute value of the development works to be carried out,
1.@.‘th@:international economlc advantages they represent,
or rather in the extent of ihe'modification caused to the
nessentisl and utilizable" character of the watefway; or
 finally - which wcﬁid saem preferable - in the relative
valus of this modification in relation to the utility of
the development? | |

If a slight.injury is to be taken into account, the
danger is that a State may for a trivial reason refuse
to take part in the necessary development, The limit
thewefore depends on the good will of States, on their
readiness te negotiate and on the good relations between
them, 4nd if they sustain slight‘in,jury 28 & result of
good neighbourly relations, that merely gives them the
© right to take part in the negotiations in order to claim
falr compensation, -

In studying the sdditional cleuses we have seen examples
of this compensation for injury being made in the form of
pover: supplies. We have also seen the considerable
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extent to which these negotiations, essential in the
case of hydro-electric development, are facilitated by
the appointment for that purpose of a Joint commission

composed of technicians,

193. Scientific discoveries should be accompanied by
the spiritual aggrandizement of which the philosopher
Bergscn used to speak to Georges Blondel in the last

yesrs of nis iile,

The increasing rete of progress in all branches of
human ectivity is reflected in the long run in an increas-

ed demand for electric powei,

To cope with those requiiements and satisfy them
under ootimum economic conditions, it is therefore nec-
essary for the countries of Europe to feel themselves
linked together by bonds of solidarity which are them-
selves growing stronger. If it is not to remain an empty
symbol, expression should be given to that solidarity in
trie form of the negotaiations advocated by us; and it
will thus help to pranote the harmonious development of
natural resource’ - unfortunotely limited - with a view

to their improved utilization,
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LIST OF TREATIES FIXING THE BOUNDARY LINE'

IN CONTIGUOUS WATERWAYS OF COMMON INTEREST S

Provisions for the delimitation of the boundory line in

contxguous waterwsys of common int»rest are to be found in

R very large number of trepties, These trenties may be

cla581fled in four moin categories:

’i. Trecties taking the '"median line® ef the wnﬁerwaya
a8 the boundury,
II. Treaties laying down the "thalweg“-as the bolindery;
11I. Treaties differentisting between navigable and non-
novigable waterways:
-~ for navigable waterways, the thalweg forms the
" boundary ’
-~ for non-navigable waterways the median line
forms the boundary. |
IV. Certain tresties which on grounds of a right of
prior occupttion, purchase cessxon, or other valid
and legitimate title, or for practical reasons
offecting the administration or utilization of the
weters of the river, stipulate either that the whole
waterway shall belong to one of the two adjacent
States, or that sovereignty shall be shared inm

accordance with special provisions.

We shall mention the main treaties belonging to thesc

" four categories in chronological order,

I. The boqnd&xy is forméd by the "median line" of the river.
(1) 20 July 1819 ' General Treaty of Frankfort between

Great Britain, Austria, Prussia and

Russilaza.
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Art XLI: "as to the rivers and rjvulets
which ..... are to deteniine the new .
frontier "between the States of_tﬁé King
of Sardiniz and this Canton of'Geﬁeva),.h
the centre of their courses shall form

the bo‘mdaries LI 2 B B ',’

(2) 2 December 1856:.Treaty of Beyonne between France end
| Spaln. | o |

Art IX: "fron Chapitelacoarria to the

mouth of the Bidassoa .... the middle

of the principal course of the waters

of that river, at low water, shall form
the line of snparation of the two

Soverelgnties....."

(3) 29 September 18643 Treaty between Spain znd Portugal.
Art. XVIII: *“the line .., shall enter the river Douro
near the confluence of the rivulet Castro.‘ From thet

poini the international line shzll go along the centre

- of the pgincipal stream of the Douro to iﬁs confluence
with the .gueda.t . o -
Art XXI. ".vs the frontier shall krocced along the
centre of the principal stream of W rlver Tagus, the

line shall then go up ‘the principal streum of the latter

river.....",

(4) lh June 1898: Convuntlon between Groat Brits Ln'and France
for the delimitation of the British colony
of the Gold Coast and of the French poss-
essions of the Ivory Geast and Sudan.

Art. 1II: "from the point..,. where the frontier ...,
- strikes the Niger .... it shcll .... follow the median
 line of the river, upstream......”" » |




(6)

(N

(8)

®

(10) -

) 30 _Septe
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Av§. IV: The frontier shall follow "the medisn line of
the Dallnl Mauri". (Nevertheless Article I #f this

Conwéntion states that the frontief»&hall follow the

thalwag of the Black Volta.

pber 1915 Convéntion befuween ﬁranc& snd the
Netherlands for the delimltatlon of
~she frontler betweson French Gulana

, and Surinam.
Art, Lt ¥YThe frontier line is drawn along the middle
waterg? of the Maroni River,

29_Jume 1920: Exchange of Notes between Finland and Norway
‘on the subject of edoption of ¥ules for

" the fisheries =t the Tana watercéurée.

Art. #: 'no fishing eppliances or implements may be fixod

beycrld the md*lineo q’i . w

12 July 1920: Peace Treaty of Moscow between Lithuania

“and the USSR,
Art 2: "In those cases where the frontier is carried along

lakas, rivers and canals, it shall pass tbrough the mlddle

of thasu lakes, rivers end canals, unless otherwiub
provided for in this treaty.t

1L hugust 1920: Traaty vetwoon Latvie and USSR,

Same provisions,

19 October 1920: Convention signéd at Riga between Estoni:z

and Lotvia, Amnex to Article 2y para 8: "The frontier

“line pussing 1n the G’ﬁtrt of a river is to be determined

by‘perpendlculars from the hwadling of the polygons on
both sides of the river."

1k Moy 1921: Convention betwsén Latvia and Lithuasia

Same provisions.

.'.
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(11) 21 Januaory 1924: Exchange of Notes between Frence and the
| | United Klngdom agreelng to the. Ratiflcution
of the Protocol defining ‘the, Boundary
between French Equatorlul Africa and the
Anglo-Egyptlan Sudan,
Wherever the boundary follows a w;terway it 1s specified
that it shall follow the median line of the. river-bed.

(12) 27 January 1926: Treaty between Germany and Poland for
the. Settlement of Frontier Questions -
Additional Protocol.

Para . JI: "In those parts of the frontier in which the
frontier is situated in a waterway, the ‘territorial -
frontier shall copsist of the medien line of the water-

way at its normal level."

(13) 1 July 1926: Agreement signed at Cepe Town between the
Union of South Africa and Portugal in”
relation to the boundary betweeh the -
Mandeted Territory of South-West africs
and angola. - '

"The boundary between the Territory and Angola is
accordlngly declared Qnd agreed to be the middle line
of the Kunene River, thet 1s to say, the line drawn
equidistant from bath banks '......"

(14) 13 November 1926). AAgreements,between France and Germany
22 Dece@ber 192§)' regardiﬁg the.delhnitatién of the
Franco~-Saar frontier.
These Agreements alwoys show the boundury as follow-

ing the "median line" of the variogs rlvers.
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(15) 3 February 1927: Treaty between Germeny and Czechoslovekia

regulating Frontier Hel-tions.
Section III, irt. 12: ",..., the median line of the weter-
course forms the frontier in the case of watercourses

 which mark the frontier (fronticr watercourses)®.

(16) 11 April 1927: Agreement between Germany and Polond

concerning the improvement and main-
tenance of the froﬁtier section of
the Drewenz.,
Art. 5: mn, ., ihe two Partieslwill enter into negoti-
ations with a view to R 3 possible tronsfer

of the frontier to the middle of the improved waterway."

(17) 31 Januexry 1930: Treaty betwecn Germony ond Czecho-

slowekia concerning frontier watcrweys. S
Art. 1: the frontier "shall be constituted by the median
line of such watervay or according to circumstances, by

the median line of its principal crm."

’ - (18) 15 July 1930: Convention botweer Roumania and

Czechoslovakia concerning the settle-
. ment of questions crising out of.theA
- delimitation of the frontier between
the tﬁo countries,
Art.l: ",..,. the frontior in the River Tisza follows the

median line of the main bronch.,e... .t

(19) 16 July 1930 Tresty of Arbitration betwesn Guatcmala

and Honduras concerning frontier
delimitation. '
"the definite boundrry.... is as follows..... in a
northerly diroction in a straight line..;..’downstream

along the median line of the said ercek" (Rio Frio).
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'(20)

(21)

(22}

(23)

(24)

11,
(25)

5 September 1930 Agreement between Estonia and Latvia

regarding the maintenance in.good
~ ‘ condition of the frontier between them.
Art, 1: "At places where the frontier follows a wator-

- eourse which is gradunlly changing its bed, the frontier’

shall follow the median line of the river',

25 January 1931: Agreement between Latvia and Lithuania.
Same provisions,

27 February 1935: Boundary sgrecment between the Dominican
Republic and Haitd,

Art, 1: "... the frontior line shall be the medlan line

of the river Artibonité.,...".

9_april 1938: Treaty for the delinitation of the
boundary between Guatemalu and Szlvador,
Art, 1 stipulates that wherever the boundany follows a

watercourse it shall follow the "median line" of such watercourse,

16 sugust 1945: Treaty concerning the Polish - Sovist State

~ Frontier:
art, 2: ",., thence following the median line of the river San
downstream to a point south of the settlement of Solina,

The boundary is formed by the "thalweg! of the river,

;6585 v+ Treaty of Westphalia between France and Germany.
The Treaty of Westphalia itself fixed '"“the prineipsl am
of the Rhine, known rs the thalweg" as the limit of sovereignty

_between France and the German Fmpire (the right of ownership

(26)

being limited by the median line),

9 February 1801: Treaty of Luneville between France and
Germany.

Art, 3: “His Imperial and Royal Majesty shall enjoy all

rights of sovereignty and ownership over the areas hereinafter

specified ..., the line of demarcation being the thalweg of

the Adige,"
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(28)

(29)

(30)

(31)

(32)
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7 July 1807: Treaty of Tilsit between France and Russia.

Art, 9: (Fixing the boundaries between Russia and the
Duchy of Warsaw) . The frontier follows "the thalwegs
of the Lossona", the Narew, the Liza, the Nurzeck and the

Bug.

17 September 1808: Convention between Baden and Aargau.

The thalweg of the Rhine shall form the territorial
boundary between the Grand Duchy of Baden and the Canten
of Aargau®. ' '

16 Mareh 1810: Treaty between France and the Netherlands.
Art. 6: ",,,H.M. the King of Holland cedes to H.M. the

Emperor of the'Frenéh‘....(here follows a list'of terri-
tories)..:,‘ih such a way that the boundary between France

and Holland shall hericeforth be the thglweg of the Wasl..."

19 March 1810:- Act of Demarcation between Austria and

. Russis .

Art. II: "The question of which islands in the Dniosty

‘shall belong to either Power shall be settled by refer-

ence to the thalweg or chamnel of that river...."

8/20 November 1810: Act of Demarcation betwsen Hussia

and Sweder:,

Art. I: "The frontier.... shall follew the channel of"

the river Kongama .... then the charmel of the Muonio..."

Paragraph 2 refers to the tehannel cr ‘tholweg!.

1, May 1811: Convention between Prussia and Westphalia

. concerning the limits of navigation | .
_rights on the Flbe. :

Art., 1: "In order to avold any diépute over tﬁe'exercise

of territorial rights and sovereignty on the border be-

tween the two States, the High Contracting Parties have

agreed to regard the Eggéygg,-that is to say, the main

channel of the Elbe, as the frbntier..;..”
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(33) 10 Mey 18l4: Treaty of Paris betwsen F?énce.ofvthé one
part and ‘ustria and her Allies of the
other part, »

Art, 5: "In the case of the Rhine, the boundary shall
be the thalweg,

(34) 9.June 1E15: Final Aot of the Congress of Vienna,
Art, IV; "The way or Bed (thalweg) of the Vistula shall
" separate Galieds from the territory of the Free Tbmﬁ of
Cracow, . :
~ Art, XCV: ".,, the fronticrs of the States of His Imperial

and Apostolic Majesty, in Italy, shall be ssss,

2. On the side of the Stetes of Parma, Placentia,
and Guastalla, the course of the Po, the line of demarc-
ation following the thalweg of the river ,..s."

(35) 20 November 1815: Peace Treaty of Paris.
Art, I, 2t "The thalweg of the Rhine shall form the ‘bound-

ary between France and the States of Germany sases"

(36) 30 January 1827: Boundary Convention between Baden and

France,

hrt, VIII: “The thalweg of the Rhine which forms the
boundary between France and the States of Germany shall
henceforth constitute the limit of sovereignty between the
Kingdom of France and the Grand Duchy of Baden."

Art. IX: "Thejthalweg of the Rhine i1s the most suiteble
channel for downstream navigation at the normal lowest
water levels, The line of its course’as determined’'by the
deepest scundings is known as the.axis of the thalwege"
Art, X: "The thalweg shall be surveyed and determined
annually at the end of the high water season, in the .
month of October,"
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Art, XI: "When the position of the thalweg has been
surveyed it shall constitute the conventional limit

‘of sovereignty between ’che two. Stat.es, whatever changes
the thalweg proper ‘may’ undergo in the mterVal between
am survey and snother." "

(37) W Treaty of London ‘betweeri Gréat Britsin,
Austria, France, Prussia and Russia, of the one parb and
M\m of the other part. ,

. Art. 2. %.,. the said line. (of demarcation) shall follow
the mﬂ of the Sure the wat.erway (Mog) of m
River shall servé as tb.e limit between the two SBtates”

| (Belgtun and Lixenbourg) .

(38) 5 April 18 J»O Boundary. convention hetween France and
Baden. .
Art.I; "The objeot 61’ demarcatich of-limits between |
France and the Grand Duchy of Baden .is two-fold: -
(l) except where otherwise provided z.n t.be present Treaty,

to separate rights of sovereignty of the two countries
to be determined by the thalweg of the Bhine, and (2), in
“accordance with -the following previsions » bo geparate’

_ the rights of property on 'c.he 1slands angd alluvial soil
of the 'Rhine by a series of continueus and fixed lines,®
Art. IV: "The axis of the thalweg, the posif&onpfvwhlch.

~ shall have been surveyed and offjcially recorded .....
shall constitute the limit of sovereignty between the
two States uatil the next survey, netwithstanding any
changes which nay supervane before the data of’ each
survey in the nat.ural posz.tiqn of t.he th& g".

(39) 1_1 Agri; 18’3’:2 Definitive Act’ establish@mg the new
' Frontier between Russia and Turkey in

Bessarabia,
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., Art. II: "Wherevew the line of demarcation follows a
. watsarcoi;rse it sh&};!. be indicated by the thaiweg of
such watercoursc.® ,. .
(ko) W Treaty of Peace between France and
o ‘Sardinia (for the transfer of
Lombardy) . . .
Art. It Yoo the i‘rontier will £allow the m_g
of the river (Minﬁio) vees will follow the thalweg of the
Po 1o Immara..... .

(1) 16 June 1869: Final Act of Demarecation of 'Ehe Prontier
between Austria dnd Sardmia.. ,
Same prov:.sions.

(42) 12 May 18'6;}: Treaty between Belglum and the ‘N_etherlands'
© to regulate diversions of water courses.:
Art. 12: “No works calculated to affect the floW....
may be constructed less than 150 metres from the t halweg
of the Meuse,,...."

(43) 13 July 1878: Treaty of Berlin fixing the frontiers of
" Bulgaria, Roumania, Monfenegro; Sorbia and Turkey.
Art. II: "The frontier follows upwa.rds vesen the ‘mid-
.channel. of the breok..,.".
Art. XXXVI; "The now frontier follows ths--axisting.line
'ascending the mid-channel of the Drma..... ,

(44) % gg.x ;88 Treaty of Constantmople between Austrias
' . Hungary, France, Germany, Great Britain,
Italy and Russia, ConCLrnlng the Turco-
'Greek Frontier. T e e
art. I: "The new fronbieér line ,.,.. shall follow the
‘thalweg of the Arta River ......,"



E/ECE/136 .
B/ECE/EF/98 Rev.
Annex 1 '

page 225

(45) lginve@Qgg;;Bsh: Convention of Washington between the
- United States and Mexico,
Art, It "The dividing line shall follow the centre of
the normal channel of the rivers named,"

(46) ;g-June 1898: Convention between Great Britain and
' France for the delimitation of the’
British colony of the Gold Coast and
of the French possessions of the Ivory
Coast and Sudan,
As was pointed out in paragraph 4, Article I of
this Convention stated that the frontier should follow
the thalweg of the Black Vulta river,

(x7) 6 October 1898: Treaty between the Argentine Republic
- and Brazil, _
Art, I: "The dividing-line between Brazil and the
Afgentine Republic starts from the river Uruguay.....
and follows the thalweg of that river......"

Same provisions in the later articles,

(48) 11 April 1908: Treaty between the United States and
Great Britain for the delimitation
of the frontier betwecn the United
States and Canada,
Art, II:+ ",.. the line of boundary through the river
St. Croix shall be a water-line throughout and shall

follow the centrc of the main channel or thalweg as

naturally existing . .eee.o”

(49) 30 November ;2;_5-_ Exchange of Notes between Great
Britain and Portugal concerning the frontier line in
the Rivers Huo and Chire,

", .es it has been decided by common accord between

the two Governments to accept the line of the thalweg

of these rivers as the frontiur-line.“‘
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(50)

(51)

(52)

(53)

(54)

29 September 1913:  Treaty of Constanﬁinople between
| Bulgaria and Turkey,
Art. I, para, 8: "The frontier-line shall follow the

. thalweg of the brook ..en,.."

para, 9: Thé fronticr shall follow the thalweg

of the Harica."

A

24 Mayrch 1922: Treaty of Lima between Colombia and

Peru,
Art, I: "The frontier-line between the Republic of
Colombia and the Peruvian Republic is agreed upon ....
thence along the "thalwe: of tiw River rutumayo to its

confluence with the ldiver Yaguas ..,... and thence along

“the 'thalweg! of the River dmazon o...esey.s”

7 larch 1923: Ixchange of Notes between Great

. Britain and France respecting the
boundary line between Syria and
Palestine.
Wherever the frontier follows a watcr-coursc it is
specified that it shall follow the ;hi;ﬂgg‘of_quh

water course,

21 January 1924: Treaty between Belgium and the United

-~ States concerning Belgisn Mandate
- for the Terfitofy of'Ruan&awUrundi.
Prbtocol, Art, 1: The frontier shall“follow.“the‘thalweg

of the river Kagera.,"

28 April 192.L.: Convention between Norway aml Finland

" concerning the frontier between the
Erovince of Pinmmark and the Territory
of Petsano,

Art,, 2: ",... the frontier shall follow thec course of
the Jakobselv (Vuoremajoki) .... running throughout along

the median linc of the channel ....."
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(55) 10 February 1925{‘ Convention botween the United States
' ' and the,Uhitéd Kingdom feSpecting
the former German colony of Hast
‘ Africa. -
'Afé. 1: “The terrltory for which a Mandate is conferred
upon His Brltannlc MaJesty comprises that part of the
territory of the former colony of German Eost Ifrica
 situatsd to the east of the following line: .,.... the’
thalweg of the river Kagera..;.. 4

(56) 29 June 1936: Boundary Convention between Spaiii and
‘ | Portuéal.
hrts. 3, 5, 6 all specify that the frontier shall follow
the "thalweg" of thp rivar,

(57) 30 May 1926: Conventlon of Friendshibﬂaﬁd Good

' A Neighbourly Relations between France
and Turkey with a Protocol on the -
_delimltation of frontiers between
Turkey and Syria. '

Same provisions as in thc foregoing. Convention.

(58) 19 March 1927: - Agreement between Belgium ﬁnd Great
‘ " Britain respecting the delimitation
-of the boundary between Northsmm
Rhodesia and the Belgian Congo.
"Appendix I to No. 3) I1I: "The aﬁreed upon line - the
thalweg of the Luapula River....

(59) 6 Octobver 1927: Agreement between the Union of South
‘ Africa and Portugal for the settlement
~of the bdundary between the Union of
South Africa and.the Province of
Mozamblqpe. ‘ 
Annexure (d), para. b' "The termlnus of the boundary
line at Pafuri to be the junction of, the thalweg' of



E/ECE/136

 E/ECE/EP/98 Rev, 1

_Aunex 1
page 228

(60)

(61)

(62)

the Pafuri and Limpopo Rivers.,....."

21 Januexy 1929: Treaty bétween the Dominican Republic
and Haiti ssncerning the delimitation
of the frontier.

_Art. i: "The frontier line .... starts from the thalweg
‘&t the mouth of the river Dajabon or Massaere.s.. 4

25-26 August, 1931: hgreement between the United King-

dom and Guatemalas respecting the
boundary between British Hoh@uras‘
"and Guatemala.,

No. l defincs the boundary line as 'beginning at the

‘mouth of the River Sarstoom.... and proceeding up the
‘mid-channsl thereof......." :

. 27 Aulgst 1931:  Bxchange of n6tes betwsen the United

Kingdom and Siam regarding the. bound-
‘ary between Burma (Kengtun-) and Siam,

- No, 3: "..,. It has been agreed to adopt the new channel

(63)

1 November 1932

of the Meh Sai River as the boundary between Siam and
Kengtung, on the understanding that in the future, should
the Med Sai River égain change its course, our two
Governments would be prepared always to hold the'Deep
Water Channel"of.the river as the boundary, iffespect—
ive of any terrltorial loss that may be caused by such
change."

2 OCt or 1282 Agrecement between Brazil;and Grea£

Britain for the delimitation of the
' riveréin areaw of the boundary between
» Brazll and British Guiana.
No, I (iii): "the boundary line at any partlcular time

shall bo the thalweg of the river wherever the thalweg. may
be situated at that time ..... Where, owing to rapids or
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to any other cause, it is not possible to determine the
position'of the thalweg, the median line of the charnel
which offers the most favourable course for downstream
navigation shall be the woundoary."

(64) L June 1934: Exchange of Notes between the United
’ 3 Kingdom and Siam rogarding the-
boundary between Burma and Siam.
Enclosure in No, 2: It is redommended n(1) That to
clarifly the presént situction and to provide against
any future changss in the course of the River Pakehan,
‘the present new channel, which is the deep water channel,

should be adopted as the boundsry in this insiance, and, -
further, that. the degp water channel of the River Pakchan,
wherever 1t mey be, should alwoys be accepbed as the
boundary. The recommendation with regard to the deep

weter channel should, however, refer only to that part

of the River Pakchan which is liable to change its course..®

(65). 22 liovember 1934: Treaty between Belgium and Great
' | Britain mgarding the bdundary between
Tanganyika and Ruende-Urundi, ‘
4s in the Exchange of Notes and Frotocol above‘(l7 May
1926) the thalweg is always takenh as the boundary‘line
in rivers, It is stated, hawover, that '
"Where owing to rapids Qr ady other cause it is
not possible to determine the position of the thalweg,
the median line of the.widest channel shall be the
boundary*, '

(66) 21 September 1935: Treaty between Germany and ‘
' ‘Czechosovakia concerning frontier
woherwsys in the Saxon and ¥avarisn

gscctors of the frontier,
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(61)

(68)

(69)

Art. 2: '"The Elbe frontier, which is 2 movable frontler,
shall follow the median line of the chg;g' el of navigation

-used by traffiec proeveding wiinterruptedly downstxfém u

1l May 1936: - Exchange of Notes between the United

Kingdom and Portugel constituting an
agreement regardihg éoﬁﬂreignty'cver
" islands in the River Rovuma and the
boundary between Tanganyiks territory
, _ and Mozambique.
Noe ¥ {2)1 "Throughout the course of %he River Rovuma in

" those places where there are no islands, the boundary
shall follow the thalWeg even when the position of the

latter is changed ty s nutural alteration in the bed of
the riyer. By thalweg_is understood the line of minimum

" levél 2long the river bed."

4 July 1222,{, . ‘Boundary Treaty bctwaeﬁ Iraq and Iran.
Art 2: ", ... ths frontier.... shhll run..... to the
thallfeg Of tlhe Shatt*'el ﬂ.rabo s e st 6 . “

15 March 1940: Exchange of Notes between the Unlted
" Kingdom end Brazil concerning the
detrnreation of the boundary Tine
 botwéen British Guiana end Brazil,
Appendix 3 (L): *,,. the boundary line at any particular

_time shall be the thalweg of the river, wﬁgrever the -
_thalweg may be situated st that tims. It is understood
‘that the water, and not the river'bea"is to be the

boundary. The thalweg is understood to imply the line

, ot ninimm  level along the bed of the river throughout
its length, Where ,..... it is not_possible to determine

the position of the thalweg, the median line of the
channel which offers the most favourable gourse for down-
stream nav1gation shall be the boundary.!
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(70) 29 October 1940 Exchange of Notes between the United Kingdom
S and Portﬁgal regarding the delimitation of
the Southern Rhodesia-Portuguese East‘Africa
o frontier, »
It is specified that the frontier shall follow the "thalweg!

of thé various rivers forming the boundary.

{(71) ;OIFegguagz 1942: Treaty of Peace with Itely.
Section III, article 22 - iv: "Thence the line follows the main
improved channel of the Quieto to its mouth ..."
Amex II, 6: "The line then ascends the thalweg of Royar ..."

III.,- The boundary in navigable rivers is fomed by the thalweg, and
in non-navigable rivers by the median line,
This theory appears to be of more recent date. Tt was adopted
by the Institute of Iﬁterﬁational Law in its Draft International
* Regulations for River-Navigatibn (9 September 1887):
Art, 3, para, 2: "The boundsry of States separated by a navigsble

river is uarked by the thalweg, that is to say, the median line

of the channel,"

Virtually the sane theory was adopted by the Supreme Court
of the United States which stated in 1893: Maccording to
International Law and the usage of_European States the terms 'middle
of the stream! and the 'mid—cﬁnnnelV aé_applied to a navigable river

are synonymous and interchangeably used,"

dgain, in 1934, the Supreme Court stated: "International Law
today divides the river boundaries between States by the middle of
the main channel whoen there is one and not by the gebgraphicul

centre half way between the banks,"

This theory was adopted in the Peace Treaties which followed
the 1914-18 War: '

(72) -28 June 1919: Trenty of Versailles between the AlliedAPowers

and Germany .
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Art, 30: *In the case of bounderies which‘acé defined
by & wuterway,_thé terms 'céurse' and !'channel' used
in the present Treaty signify: '"in the cése,of.nona
navigable riﬁers, the median line of the waterway or
of its prlncipul arm, and, in the case of n&vmgable
rivers, the medisn line of the pmncipal chaxmei. of
n&vigdtion.ﬁ

(73) 10 S&ptember i919i Tfeaty of Salnt—Ge"maln between the

"Allied Powers and Austris,

Art. 30: id. .
(74) 27 November 1919: T:éaty of Neuilly, between the allied

Powers and Bulgaria.

Art, 30: 4id.

(75) 4 June 1920: Treaty of Trianon between the Allied
Powers and Hungary.
Art, 30: id.

-
4

(76) 10 sugust 1920: Treaty of Sivres betwoen the Allied
Powers and Turkey. A |

Art. 30: id.

(77) 18 March 1921:.. i Treaty of Riga between Poland, Ruseié
' B | and the Ukraire.
Art. 2: "When the frontier follows a river, the line
drawn along the middle of the main channel shaii be under-

stecod in the case of navighblc rivers; dnd in the case
of non-naviguble rivers the line drawn along the mlddle ,
of their principal arn',

(78) 24 July 1923: ©~  Treaty of Lausanne between the Allied.
. Powers and Turkey. ' o

Art, 6: Same previsicns as in tﬁé‘chaty of Versailles. =

art. 30.
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(79) 14 Auguet 1925: Treaty between GernanJ and F;ance '
- .‘ ‘rugurdlng the delimitatlon of the
‘ frontier. "l' '
" Art. 11: "When the frontier is formed by an offlet canal
arVa'non—navﬁwnh]é wétérwey,‘the'frontier line coincides
- with the medjan line of the cenel or with th t of the
‘water course at its mean level. “A,_ _ -
j@fﬁ.-lé. "On the swction of the fruntis?‘hﬁtwnen France
end Baden, the limit of soverpignty on the Rhine is '
'-constltutcd by the Xms of the: "thalweg" Annex II:
".... the pcsxtlen of the frortlcr bctwu@n France and the
Grand Duchy of Luxpmbourg 1s glven by the mﬁdlan llne
of the Moselle....." ' B '

»

(80) . lB-No&ember 1926: Protocol bebwoen Frénce and Germany

regarding the u%uiruct on the German-~
Saar frentxvr. '
. hrt. 2: 'Where the median line Qf a watervcourae con-
Stitutes the frontier, the latter suglltbe determined
by a line drawn in the direction of the stream and follow-
ing the middle of thw water-course at its mecn level;
for navigable water—courses; the median line of the

navigable chomnel shall be taken.!

(81) 29 Januory 1928: - Treaty between Germany and Lithuania
regarding thc‘settloment of frontier

questiuné.
Art, 1: ",.., the frontier will follow the median line
of the principal channel of the Gerade-Ost..... the Russ
and the Momel....." ' '
Art, .6: "In sectors where the fronticr line follows a
non-navigable waterway,.., it is constituted by the mgdlan'

“line at the usual level of the water."
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(82) }"‘ 7 M. 1935+  “Final Protocol regarding the delimitation

v,

(83)_

(84)

(85)

of the frontier between Poland and
Roumania, . : .
Art, IIB:; "Aleng the Mungelus (Munczelus) s Percalab
(Perkalab) and Ceremugul Alb (Bialy Casraupss) to

Vijniga (Wysnica)-Kuty, the frontier shall follow the
~median line of the principal aym of the watercourse,
‘seeing that these rivers have not been regulated; as

soon as the river has been regulated, the frontier shall
follow the median line of the artificial channel."

Treaties which, sn various grounds (r;{.g.ht of prior
ooccupation, purchase, cession ete,) 'of‘fo':' practical

easons‘, gontain special provisions for the. apporhiomnent

of aovereiggty over boundary rivers

11 April l:Z;}-: Treaty of Utrecht betweéﬁ France and
B Poz'-'tugal concerning the delimitation
of French and Portuguese possessions
in South Amerlca.
Art X+ “"H,M. C. Majesty agrees saseses that H.Portuguese
Majesty shall exercise sole rights of ownership,

-dominion and sovereignty over both banks of the River’

Amazon, North and South.!

18 Septenibezj 1773: Treaty of Warsaw betwsen Poland' and

Prussia.,

- Art.II: "H.M. The King of Pola.nd shall cede seseers O

H.M, the King of Prussia oy.. ey in 'sach a way, that the
Netze shall constitute the boundary in the St,.a,te's‘ of
H.M, The King of Prussia and that the whole of thé said
river shall \belo‘ng to him," |

11 J&ﬂ,y__l.’ISO_: ~ Convention between the King'of France
o . and the Prince Bishop of Basle
respécting the Doubs,
"The limit of sovereignty and juriediction between

“the Kingdom of France and the Principality of Basle
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from the farthest extrenlty of the terrltory of Valangin to the
mlll at Theusseret seree shall be constituted by the River Doubs

in suoh a way that the whole bed and the vhole watercourse shall

be under the domlnlon of France "

lO August 1222 Treaty between France and Portugal concerning
“the boundaries between French and Portuguese

Guiana,

.Arﬁ. 7: "The boundaries between French and Portuguese Guiesna

shall be. detemined by the river known to the!Portugucse as the

. Caleucne and tw the French as the Vincent Pinson ,....d"

Art, 8: ."The French Republic shall have sole rights of ownershilp

~and sovereignty over the mouths and also the whole course of the

said River Calcucne or. Vingent Pinson ....e."

17 October 1797:  Treaty of Campo-Formio between the French Republic

o . ~and the King Emperor of Hungary and‘Bohemia.
Art, 6: "(,..... the boundary line ,....., shall follow the left
bank of the Adige. ....,.e..-the left bank of the Blanc channel seseceee
the left bank of the Tartaro «...... and.the left bank of the

- greater Po-as far as the sea,"

9 June 1815: " Act of the Congfess of Vienna.

Art, XV: "From thence the line shall divide the Bailiwick of Pegau
between the Floss-graben and the Wéisse—Elster; the former, from
the point where it separates itself above the town of Crossen (..cees
from the Weisse-Elster to the point wherc it joins the Saale, below
the town of Merseburg, shall belong, in its whole course between

those two towns, with both its banks, to the Prussian torrit.ryst

12 July 1826: ”Officl l record of the dellmltxtlon arrangenent

bgtﬁeen the Klngdomvof France and the Conton of

Berne:

art, 1: "From this point upstream following the River Doubs #s far

aé the boundary of the Canton of Neuchatel,'the frontier shall
follow the right bank, the entire river bed thus belonging to France
a8 in the past "
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1} September 1829: . Treaty of Adrianople between R_'ussi’a
and Turkey. |
" ®From this place the frontier line shall follow the
course of the Damube as far as the embouchure of St.George,»
go that while leaving all the islands formed by the |

-different branches of this r.wer in the possession of

Russia, the right bank w:Lll runaln, as heratofore s in that

(s

'of the Ott.omcm Pox‘te. It lb, nwertheless, agreed that

this right bank, commencing from the point where the
St George branch separates from-that of Souline, ‘ahall ,
remain u'gﬁhhh'bited, to the distance of two hours from the

‘yiver, and that no ‘establi_sMent of any.kind whatsoever

shall be formed ?hereo,n. cervest
21 July 1833 . - Arrangenent between Great Britain,
- " France, Russia, and Turkey, for the.
”definitive settlement of the
2 - ccmtinental l‘imits of Greece,
Art,I, para.3. "The boundary line to the east. w:l.ll in
that case comménce at the mouth of the River Sperchius,
and Will run up its left bank to the point of contact

'IOIQQ."‘

(92) 17 Decegber 1914 * Treaty between France and Italy

for—the regulation and utdlization
of the waters of the Roya.
Arte2: "The High Contracting Par‘ties_,accord each other

_equal rights over the waters and slopes of the Roya and
- its tributaries wherever the watercourse constitutes the

boundary between France and Italy." However, for the
sake of simplicity and with a view to imprévihg the
dndustrial utilization of frontier sections of this river,
the Contractingl Parties decided that betwsen the Guoa

 and the Pagaml brooks the use of the waters shall be
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"exclusively reserved to the Italian bank,'and-beﬁween the
Masque ravine and the Rio vallsy the use of the waters
shall be exclusively reserved to the French bank,"

(93) 7 March 1923+ - Agreeuent between France and Great
' Brltaln respecting the boundary line
between Syrxa and Palestine,
"Any exisblng rights over the use of the ‘watera of the
Jordan by the inhabitants of Syria ehall-be malntained '
unimpgd_red o " : )

(9&) QL_Qecembcr 19243 Exnhanga of Notes between Italy and
Great Britain concerning the utllizatlon
of the waters of .the Rqur Gdch

| ) (between Eritrea and Sudan)
‘Aft.i' ”The flow of the waters up to a total volume of
5 cubic metres per. second shall remain solely at the
disposal of the Government of Eritrea for the works at
Tussenei." o
hrt,2: "The flow in excess of 5 cubic metres per second
up to a tdtal.volume of 20 éubié_mét:es per second shall
be éllqcated.....;.'in such a way thut, when a rate of
flow of 20 cubic metres perfsecOnd.shall have - been
attained, 10 cubic metres per second shall be retained by
theiwéfks at Tessenei and 10 cubic metres pef sacond
shall be released for the benefit of the Province of'_'
. Kassala .,..;“, , |

(95) ;A March 1925: Agrecment between Gerrany and Poland

‘ } regarding.thé Administration of the
fronticrrsections of the Notée
B (Netze) and the Gida (KUddow) Rivcrs._

Art?l; ."The section of the Notéc (Netge) extending from
the mouth of the Gida (Kiddow) to a point south-west of
Neu-Bellitz and forming the Polish-German frontier



E/ECE/136 :
.E/ECE/EP/98 Rev, 1
Annex 1

«page 238 -

(frontier section), shall, for the purposes of
administrat.ion, be divided at km. h2 57 into an upper
easte.rn a.nd a lower western section. Poland shall
underta.ke the adminiatration of the upper, and Germany
that of the lowsr sectlon.* P i

: Same provision with regard to the dea, the frontier
‘ section ‘being divided into two sect.ions, Poland unders
taking the administration of t.he upper, and Gama.rw that
of the lower section. . : v
- (96) - 16 February ;222:_ ' Agreément b:ef;Wee;‘x Gemw" and Poland
e 'regarding ~;trf:e-;';ad§nihié£raﬁion of ‘the
e isection of the Warta fonning the
| 'frontier. .

' Az‘t}li LIFEI the section of the Warta «siyes ‘which forms
the PoldsheGerman. frontier (frontier sector), shall be
sub-divided 1nto an upper and 8 lower section at
“ Wiesenkrug visy o T R
Arti2s “Should it be: necessary o’ undertake dredging in
“the frontier section veides “such work: shall be carried
out:in the. upper Section hy Pd.land and 4in ‘the lower
section by Germany, regardless of the territorial
boundary. " . .
Art 3t Same provislons w:.th regard to shipping and
sanitary control. o '

(97) 11 Auggst 105”2*' .. Convestion between Spain and
: Portugal to~ regulaf,e the hydro- «
electrlc »development of the ‘
' International Section of the
N Ri: ve“ Douro.
Art, 2(5): "Portugal shall have - the exclusive right of
utiliz:i.ng the entlre faJ_’L in level of the river in the
" gone included between the beginning of the said section
“and the ‘eonflvrnica of the Tormee a.nd the Douro.”
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Artw.Z(b)' "Spain shall have the exclusive. right of
" utilizing the entire fall in level of the river in the
zone included between the confluence of the Tormes and
the Douro end the lower limit of the said international
aeotion coveest
Art Z(d) "Each State shall have the right to utilize for’
the preductdon of .eleo’_c.ric power the sntirée wolume of
water ih”ioh' flowe through the zome of ‘develome'nt allotted
ta A% da ascordance with the provisiem of pumpho (a)
and (b) veaos® ‘

(98) 26 March 1928: Convention betwean Great Brita.‘m a.nd
R " the Netherlands: reapecting the
" further d.alimitatiou of the frontier
‘between the States in Bormeo under
British Protection and the B
Netherlands Territory in that
" Island, | -
Art.2: " ...040 the boundary line sasevs fOLIOWS wupuen-
the Odong river .,.... on its right bank vesies (L0 @
point) on the left bank of 'f;he Tring stream oo™

(9%9) 3 June 1929: Treaty between Chile ‘andv-Per_ti‘—-for
| | the-settlement of the dispute
regérding Tacna and Arica,

Art 2 "Chile cedes to Peru in perpetuity all her
r:.gh‘ts over the 1rrigatlon—chanmals Uchusuma. and the
Mauri (also Known as AZUCArero) sesees IN respeot
of both channels . Chlle grants to Peru a perpetue.l and
a.bsolute easbment over the sections vhich pass througl
Chilean territory., Such easement shall include the
right to. widen the present charmels, to change their
“course, and to utilize all the water that may be
colloetod in their passage through Chilesn ‘territ'ory,
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' except the waters that at present flow int,o the river

Ll,uta an»ii those which are used in the Tam:ra sulphur

~ml_nﬁ§.¢

16 July. ;‘23’9: © Trenty of Arbitration between
- o Guaten: >"3 aisd Lwn.uu.ra.s ‘

.>ﬂ.' vesens thv boun&cvry is satabhshad en ‘bhe right
barxka of i',he Tinto -and Motagua r.wers at. moan high water
mark, md, in the event of Chrpngﬁ's in thege streaus, in the
course of time, whetnez due to accretion, grosion or
avulsion, thn Loundary shall fr:llow the mesn high water

‘mark L.pon the actual r1 ;ht banks of both rivers." ,

:m Navember 19&14.' aty betwe;an the Unjted States ard
Mex:.oro relating to ths utilization
of the waters of the Colozjado and
Tijuam' rivers, and of the Rio
Gr‘mde,v _ . .

II Rio Gre,nde, Art‘xl;: "The waters. of the Rio Grande.

batween Fort. Quitnam, Te:u*s and the Gulf of Mex:tco are

4 hereby allatted to the two’ c\mntm.es in the fsllowing

manner -

As To Mexicos

‘(a) ALl of thé waters reaching the main channel of
$he Rio 'Grtxhde ‘from the San Juan. and Alamo rivers ). |
including the return fluw from the lands irrigated from
the latter twu rivers. o
A (v} ne»«half of the flow in the main cha.nnel of
the Rio Grande below the lowest ma,jor 1ntarnat10nal

storage dam, so i‘a& as spid flow is not specifically

"allotted under th s Treaty to-either of the two countries.
(c) Tvm—-thi“ds of: the f‘low reaching t.he main

_ channel of the Rio Gramda, from \.hc. Conchos teassras

(a) One-*half of .all other floWs rot. other'wisa

. 'allotted by thls Articlu occurring in the main channel

Of +he Rio Grﬁnde oa;cthn
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The Trezty likewlse allots waters to the United

States,

Arto5: The two Govermments agree Lo consbiuct jointly a
certain number of works, in particular international

storage dans.

ITII., ~ Colorado river, Art.lO: HOr the waters of the
Coloradn river; from any and 21l sources,ithere are
allotted to Mexico:

€§3 A guarantsed annual guantity el 1,500,000
acra-feat (1,850,234,000 cubic metres) to be delivered in
accordancae with the provisions of Article 15 .c.s '

(b) Any other quantitiecs arriving ab the Mexican
points of diversion with the wrdersteniing that in any
year in which, us deterdnsl by itne United States section,
there exists a surplus of waters of the Colorado river
in excess of the amourt neéasﬁary to supply uses i the
United States and the guarantesd guantivy of 1,500,000
‘acre~feet (1,850,234,000 cubic metres) mnunzily to
Mexico, th« United Statos uncertekes to doliver to
Mexico .e...s addibiorel woters of the Colorado river
system to proviis s total quantity not to excsed . ‘
1,700,000 acrexfeet (2,026,931, DOu cubic msties) a year.
Mexico shell acquire no right Leyond that orovided by
this sub-par 1g*"ph Jy'tﬁp tse of the waters of the
Colorads river sysben, [or any purpese whatsoever, in
excess of 1,500,000 acre-{eet (1,850,234,000 cubic
metres) annially,

Then follow indications as Yo the method of delivery
of these waters.
As in the previous case cevhoin works are to be

B

constructed Jointly.
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BRIEF EXPOSITION OF THEORY RELATING TO THE DETERMINATION
OF FRONTIERS ALONG CONTIGUOUS WATERWAYS OF COMMON INTEHEST

" As was seen in Amnex 1, a number of different systems
have. been employed 'in practice. The same systems can be
found deeeripad in the works of writerq on international
law,. C - Lt . . »
m_g;_:_}_g formed by the w Lip_e of 'phe ‘

river,

A.Ga HEFFTER - (“Le Droit International de 1!'Europe",
Book: 1, para. 67,. page 157-1883)

"When a river separates two btates, the sovereignty
of both extends as tar as the middle of the river, unleaa
there is an. agreement to the contrary“

By ds VATTEL - ("Le Droit des Gens ou Princlpes de

la Loi Naturslle", Book I, chapter
mI, par&. 66"'1758)

"If neither of the two nexghbours on the river can
prove that they or- those from whom they obtained their.
rights, were the. firat to become’ established in the area,'
it is assumed that both arrived at the same time, since

.neither has any reasons for claiming precedence.

And in this case, the sovereignty of both extends as far
as the middle of the river.#

Para. 274t "If the lake lies betwaen two Stabes,

it is\éonsidered divided,between them along the middle,

provided that there is neither title nor constant and -

_manifest use to justify deciding otherwise",
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| II. THe frogtier is formed by the thalweg of the river.
3. BE'RRIED&LE KE’ITH {heaton's Elements of

by

5.

6.

Interpationsl Lawh, Vol,I, Part 2,
page 381»)8

. MWosre a~navigable river forma tbe bmmd:my of

contsrminous. States, the middle of tha ohemxbl or

'thalwag‘ is generally taken as the line of upawbien

' between the two States ..."

3. BBTAUX - ("Traitd Elfmentaire do Deedt Inter~
national Public" ; page 295 :

“When a river forms the frontier, the line of |
greatest depth or 'thalweg' is generally t.a.ken as the

h boundary 1ine. "

GELHARD’I’ - ("Du, ﬁégime Conventionnel des
J"leuves Internationaux", page 72)

f cee How shall one determine the middle of a
liquid mass whose width varies with its level? This

 point was raised -at the Congress of Rastadt ('1798) ore
It wes in these circumstances that a new formula was
. evolved called the 'thalweg formula' according to

which the boundary lies along the middle of the
chagnel or of the strong current, whieh usually, marks
the despest placs. The thalweg is the lowest part
of the river's bed over which the current flows
fastest" ' )

et

P FIORE - ("Nouveau Droit Intematjmal Public“ .
Vol. 11, para, 780) s ’

.. "is regards the vdividing line a rule. ccmn:mly
acoepted nowadays is that whén nelther of the two
States can produce entirely positive titles to elaim
ownership of the whole river, it should be agreed
that the medish part serve as boundary., It should,
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however, be noted that the median part of the river is

not always the part ‘which is equldiqtant from both
banks,. but the part which is situated in the middle of
the river's bed and which is the deepest part, where

" thé current is strongest. This line is called the

thalweg",

The same atthor adds in his work 'WDroit Inter-

national Codifié", para, 1046:

"When two States are svparated oy a common non-
n&vigable river the frontier of the two bordering
States should he considered as determined by the line

" of intersection which 48 called the !'thalweg!.

This line shold b considersd as determined by the

median part’ of the current and as exactly following
the course taken by the water which flows fastest.!

 R. GENET - ("Principes du Droit ‘des Gens",
page 264);

coe Since the Trea,ty of-- Lunévill&iu ds8a1 ,

bdividing lines' have Leen takcn to lie along the

thalweg of the waterway, i.e, a»line drawn through
the points 6f greatest depth. . This golution for -

'rivers, whiph 18 similar to that proposed for high

ground, has the advantage of making it equally possible
for both riparian States to use the navigable parts

’of the river.t

P. GEOUFFRE DE LAPRADELLE - (in his thesis "La

' Frontiére") ~ puts forward three definitions of" the
-'term"thalweg' :

"According to a customary deflnltion, the

"'thalweg' is the variable rcute followed by boatmen

on their way down the frontier river ..., In cases of
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10,

dotibt" due to there being two routes, the criterion for

* fixing the boundary line can be obtained by comparing

the tonnages paasiﬁg along each route,.

"Acaordlng to a scientlflc definition, the ‘thalweg’

' {# determined by taklng the line of deepest soundingp
at low water; ‘that seems to be the best procedure for -
- settling -or avoidlng disputes.

| "Accordlng to a technical dsfinltion, ol a

.pragma$ieal kind, the thalweg is the axis of ‘the

shannel which is safest and mosb aooessible to the .

‘ largesi vessels."‘

Js L. KLUBER ~ ("Droit des Gens' modernes de 1'Europe",
2nd edition, 187h, page 188):

ﬁin the matier of frontier rivers and'lakes whose
opposite bank is. similarly dccupied a line along the

-middle ves usually separates the terrltorles.
-Instead ‘'of this line, the thalweg has recently been

chosen as the boundary line, i.e., the. (variable) route,
or rather the middle of i, followed by boatmen going

-downstream.

L. Le FUR - OPrécms de Droit Interxational Public",
- Chapter 11, page 163 (1937)):
' "In cases where a river forms the frontler, it
iéng seemed natural to take the middle of the river
as the boundary, Since the Tfeéty of Tunéville in
1801 which fixed the Franco-German frontier, the

dividing ‘line has been taken to be, not-the middle
‘of the river, but preferably the thalweg, i.e. the
‘middle of the main channel, the'liné-of greatest depth.”
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F, von LISZT - ("Le Droit International", 9th
edition, 1913, page'Sé):‘

7 "In the case of rivers, it is the lowest point in

the river's bed or thalweg which in the absence of

special agreement forms the frontier."

A, PLOCQUE - ("Des cours d!eau nav1gables et
flottables®, Part III, 1879, page hl?)

"According to a custom which the law of modern
natiana is tending more and more to turn into a general
rule, the dividing line is what is called the river'a
thalweg, This term means the line formed by the
lowest points of a valley or dale and,corresponding
to the maximum depth of the river.t '

J. WESTLAKE - ("International Law", chapter Vi1,

page 1li4 - 1910):

"When :a river forms the boundary between two States
it is usual to say that the true line of demarcation is
the thalweg, a German word meaning literally the "downway",

that is the course taken Ly boats going downstream, which

" again is that of the stron?est current..... It is said

that the thalweg was first proposed for thls purpose at
the Congress of Rastadt "o ’
III. The bounde.g[ line is formed by the thalwes on

navigable rivers, and by the median line on non~
navigable rivers.

S. BASTID =~ ("Cours de Droit International
< " Public" 1948-49, Chapter II):

uSimilarly when a river forms the frontier, it is

generally agreed that if the waterway is not navigable
~the dividing line follows the river's median line, i.e.

is situated in the middle of the river's course. (n

yhé other hand, in the case of navigable rivers the rule
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. 15.

16,

appliad since th& beginning of the 19th Century is not
that. of ﬁhe medidn line, but the one called the thalweg
rule, i 6. that the dividxng 1ine ehauld run down the

: middle of the navigable channel. _

BLUNTSCHLI - ("Le Droit International Codifié“
Book IV, Pe 298)

"Where the boundary is formed by a river which has
nnt becomé the aole property of ohe of the riparian ’
States, 1t i agreed in cases of doubt that the dividiﬁg
line rund down the middle of the riVer.  The thalweg of
navigable mivers iB considered the middle 1n cases of

doubt.. The thalweg itsel? *s ~onqad°vrd as a eommon

boundary, It is wr0ng to regard it as neutral as is

. sometimes done; ‘it does not form part of elther terri-
. tory, but belongs to boﬁh'in'ep far as that is possible.

W."E, HALL - ("a Treatiée on International Law",
ot 8th edltion, l92h, paia. 38): .

"Where a boundary follows a rlver, and 1t is not,
proved that either of the riparian States‘possesses a
goad title to the whole of the bed ‘their territories !
are separated by a line runnlng down the middle, except ‘
where the stre§m is navigable, in which case the centre |
of the-deepest channel, or, as it is usually .called, the

' 'thalweg, is- taken as the bonndary." 7

17,

C. C, HYDE - ("Notes on Rivers as Bouhdurlu"" 'Thé
American Journal of Internatlonal Law't,
“wol. 6, 1912, peges 902 and 906)«

| %If a non-navigable river forms thé "boundary between

} two States, it is generally believed that the dlviding
lzne follows the middle of £hd ut‘yum ."ﬁ"'
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"It has long been agreed that, when a navigable.
river forms the bourndary between two Statas, the
dividing line follows the thalweg of the stream, The
thalweg, as the derivation of. the term 1ndicates, is

the downway, or the course followed by. veseels of large

tonnage 1n descending the river." .

G. F, de MARTENS - ("Précis du Droit des Gens
Modernes.de 1'Zurope", Book II,
o Chapter I, page 39 - 1864):
| Waae If the two banks are sccupled by two difforent
ngtions and it is not proved wﬁicﬁ'was the first in

.occupation, the equality of rights between:nations

naturally leads to the prineiple oo nfixﬂmd by numerous

. treaties that oach of the two natioms owns the river and V
Athe 1slands in it. as far as the middle of the river,

In cases where the river is navigeble, the current of -

‘the river is genarally thé. Paétor considered when agroe-

ing to take the middle &s the boundary. Consequently

1this boundary changss if: thw current changes; but that

does not affect the ownership of other p_rts once it is
established" ’ }

Axel MDLLER - ("Internatlonal.Law in Peace and War”,

: ' Part I, Chapter II, pagc 104 -

1931)¢ =

: "Unlass etherwise agreed, +vs & line down the middle
of the currsnt Laee the 5trvnbbst Luf;wut of tha channel,
in the case of navigable rivers and a line down the
middle in the case of unnavigable rivers is reckoned as

~ the boundary."

L, OPPENHEIM - (MInternati ral Law", Vol. I, Part II,
‘pages. 484-485, Tth edition, . 1948):

"Boundary rivears are such rivers as scparate two
different States from wach other. If such 4 river is
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not navigable, the imaginary boundary line as a rule

‘runs down the middle of the river, If navigable, the

210 t

boundary line as a rule runs through the middle of the

‘so-called thalweg, that is, the mid-channel of the

river."

J. SPIROPOULOS - ("Traité théorique et pratique de
droit international public",
11933 - page 143): -

"As regardé rivers, in the absence of special
provisions, the middle of the channel (thalweg) is
usnally taken to be the frontier, i.e. the imaginery
line down the middle of the part of the river where

the waters are deepest, in the case of a navigable

. river, and the median line of the waters, in the case

22,

of a non-navigable river,"

Karl STRUPP - ("Eléments de Dreit International
Public universel, européen et
américain", 1930, Book I,
Chapter III, page 151):

i . Lo N : .
"As regards rivers (which skirt States and serve

‘them as frontiers), if they are not navigsble, the

dividing line is the median line of the waters; if
they are navigasble, it is the middle of the thalweg,
or channel, i,e, a median line dividing into two‘thé
part of the bed where the waters are deepest."
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" HYDRO-ELECTRIC DEVELOPMENT SCHEMES ON

"WATERWAYS OF COMMON INTEREST ~

Schemes cutstanding -

No attempt wilx be mzxde to deal with all outstanding

'schamss, we shall confine ourselves to those brought tu'

'+ our natioe by the vAarious CUuntrles.  This llst is there—
fore &naamplete.

Still less do we intend to suggest soluticns since we

are not authorigzed to do sa and are not in possecs1on of

_all the necessary data.

- We shall merely deal impartially with csrtain scheomes
in order teo bring out the importance of the duestien and

the variety of the problems arising in this field.

" To bégin with, there is a scheme for the regulation
of Lake Constance the purpvse of which is to lower the

level of the Lake at times of spate and do away with the

_ somewhat serious flooding which occurs at such times,

This aim is to be attuained without transferring the flood

. danger to riparians downstream from the Lake, . The scheme

should also enable water to be stored in-the Leke at ths -
end of the summer and in autuﬁn for release in winter to
thé hydro-electric plants downstream,  But such a.
paé;ibiiiﬁy is‘greatly restricted by autumn navigation

~ requirements on the Rhine below Manrheim.

Regulation would entail. the modification of the

- course of the river between the upper and lower Lakes

and at the outlet of the lower lake and the construction

of a dam near HemiShofen.
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‘The establishment of a system of regulation that will
'satisfy'all'the interests ipvvlved'is-oﬁe of the major
diffieulties. One wﬁich seemed likely to meet with
general spproval was drawn up in the course of lengthy
-negotiations with the riparian statee, but these negotia-
tions wers interrupted by the war,

Switzerland is now. preparing a working plan to
replace the more general plan of 1926.

Thu L&ke of Geneva has been regulated aince 1888

: under an agreement concluded in 1884 between the three

' riparian Cantons of Vaud, Valais. and Geneva. * The
bed of the Rhone at Geneva has been modifled 8o as to
1ncrease outflow at timee of spate with a consequent

~ drop of approximately 0.60 m. in the flogd levels of
the Lake.. ’ ‘

Furthermore, a dam has .been built by Switzerland
] to regulate run-off with the result that the low water
outlet flow has risen from 40 m?/s. before the dam was
‘constructed to approximately 80 m /s. afterwards.

In 1918 negotiations were begun between Sw1tzerland

and France with a view to the development of the Rhone
‘ for river navigatlon between the Mediterranean and
Geneva. - France linked the question of opening a
navigable channel as far as the Swiss frontier with
that of further regulation of ehe Lake of Geneva to
' ‘improve power production by the.hydréaelectric plants
" on the Rhones At the last meeting. of the Franco-Swiss
lACommission in 1939 agreement-wae'reacned on ‘the max;mum

storage and-low-water levels of tde Lake and also on the
_ run-off capacity of the outlet channel required to lower
- the flood levels of the Lake and reduce the risks to
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'whioh rlparians may be exposed by the artifielal ralsing

of the storage level. The works to be carried out will

 ba extensive and- costly, 'plans aie noW-ready;

t

Swltzerlapd and France are to. cangluds en agreement  '
concaxning navigation on the 'Rhone and the’ regulatlon of
the Lake of Geneva. ‘

v In 1938 a Cmnvention was cﬁncludaérbetween bw1tzer-
dand and Ttaly concerning the rcgulation of Lake Maggiore
which had remained in its natural state. - This Convention
lays down the méximum storage and luw»NQtef'lévels of the
Lake, which are to be obtained artz”icially, and also the
work to be oarr¢ed out by Italy, numsly a mobile welr on
the Tlcino, an outlet channel for flood waters, a modifica-
tion of the bed of the Ticino and a navigation lock.  The

bkmabile welr ig rompleted and has besn ‘in operdtion smnce

19&3; other wurksvare still unfinished or have not yet
been carried out, The_regulatidn already effected
enzbles the Jow-water flow of the Ticino to be incressed;

advantage for the hydro~electr1c plent¥ downstream and

| for irrigatlon purpcses. On the othar hand, the hlgh—

 water level of the lake has not been lowered as the outlet.
‘channel and. the mdiﬁcmonrof*‘bhe _bed have not been
’oomplehed. N ‘ - ,

rAfter a certain trial period a damming system will

be laid down by agreement between the two countries.

. Jtaly and &witzerland would like to regulate the
levels of Lake Lupano so as to do away with flooding due

“to spates, while bearing in mind other requirements and

desires of the riparians with regard to agriculture,

public health, fishing, lake shipping, and more eépecially
the interests of the Tresa ripsrians and the hydro- ‘
alectric plant at Creva,
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A To achieve thé‘deéired regulanion, the . Lavena narrdws
- and thé Tresa at the outlet fiwm the Lake will have to be -
modified and a mobile welr built on this river at Ponte-
Tresa, A syatem of regulation will slsq. have to be.
deviaed‘ Regulatlon also presuppoﬁes modifications to
the lake smbankment at. Melide. and the reconstruction of
. the Ponte-Tresa bridge.

Lll the necessary data concerning hydrography, topo— '
graphyg‘gepxogy,.301l mechanics% fishing, traffic, agri-
culthre"eﬁd. hane been collected,  Switzerland ie now
preparing general ‘working plans, which are partially com~
plated, and draft regulatlons. Negotiations with Italy
on this subject took place before the war and ‘continued
up_to April l9h3,,at which time the Italian de}egation
agreed to pne plans alrsady prepared-by Switzénlando

Thréé’hydro~electrié plants have been ; instailsd on
~this nectién‘of the Bernese Doubs, namely ‘“Le Refrain“
"LanGoule" and-"Le;Theusseret". ~ These are old plants

“of comparatively little importance,
n Switnerlgnd and France have iong’beenAat variance
over ‘their respective'rights‘to'hydro power‘from'this
section owing to the fact that a former treaty put the
wholeiriver-bed under the dominion of France while
reserving to Switzerland rights to utilize hydro power.
| A'Fran¢o~8wiss Cormission on the Doubs is now . .
dealing with those questions, ' Before the last war the
_Swisé_delégation-transmitted.to the French dglegétion
proposalé on~thé harnessing of the FnancbiBerne?e
séction and the sharing of the power between the two
countries, These proposala are now being examined by
the French delegation in praparation for a forthcoming
meetlng_of the Commission,
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The Swiss and Italian Governments agreed to set up
an Italo-sﬁiss Commission on the development of the
hydro power of the Reno di Lei and the Spsl (Italo-
Grisons boundary); the Commission met for the first

“ time at Berne on 12 and 13 March 1948.

The negotiatiﬁns which have dealt with two draft
Italo~Swiss agreemenfé submitted by the Swiss delegation,
have made satisfactéry progress, With regard to the
Reno di Lei, a convention has already been signed and is
now awaiting ratification by the two Governments, and
the procedure for the grant of a‘édoneession has already
been started. Negotiastions concérning the Spol are con-
tinuing, with a view to choosing, among the various
technical solutions proposed, that calculated to yield
the maximum total production and coincide most closely
with the interests of the two countries. It may be
mentioned that for the Reno di Lei valley and the Sptl

valley alike, the construction of a storage basin on

Ttalian territory is planned, The aim of these agree-

ménts is-"to harmonize any concessions granted by either

 country on its own territory with a view to the joint

development of two large storage plants. The projected

plants would provide a capacity of 1,500 million kWh

per annum.

Agreements are in preparation between the Italian
company, "SIP" (Societa idroelettrica Piemonte) and the
Freﬁch Nétional Electricity Board (Electricité de
France) with regard to the utilization of the Mont Cenis
reservoir which is situated on Italian territory now

annexed to Frande.
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Along the whole length of their conwon frontiers,
from I.ake Constance %] J@Mstein (Danube), Ba,va,rla and
‘Austria have a large number of contiguous and successiwre
waterways. To these two groups of naturel waterwaya

- has recently been added’ i.e. since the cons'bruotion of '

storage regervoirs began to be ektended in the &lpine
a’m, & fr:‘rird group composed of ammm ﬁuﬁm B0R9

- of which have necessitated the building of dams on
- forelgn territory., As we have sw,,.% sa;mate

agreémta had already been wncluded between -these two
countries for the harnessing af certain rivers.

There are sull many scnemus outstanding.

The Weissach, whlch belongs to the Rhine bagin,
riaes in Aystrian territdry, flows {;hro u.gh Bavaria.n

- territory, then returns to Austria, and Jo,lmjr the

- Bregenz Ach,  Thére is.an Austrian project for the

Weissach the -catchment aﬁea for which would amount’ to
appronmately 28 square kilometres and would divert a
flow of approximately 1 5. m3 /8. from Bavaxdan territory.
Gomreraely, a Eavaric.n pro;ec’c. providea for the diver-
,aion mto the Iller of the Bavarian section’ of the
Weissach with a catchment arca of appronnately 12

- square kilometres and a ra’oe of flow of l2m /s.,

Neither of these progects is ready to be put into

' .operation, nor has either been the subject. of negotia-

‘tioéns between Bavaria and Austrias - Since both States’

are at once upatream and downetream owners negotiations

‘ma.y be expectad to lead to a reconcihation of the con-

flicting views now prevailing on. transverse watarways. _
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With regard to the Breltach whlch flows into the iiler
(Danube basin), thare is an Austrlan prugect for the

d;versxon of a volume of water of 5.8 m /s, from a catchment

, erea of approkimately'SB square kilome¢tres into the Bfegenz

Ach (Rhine basin), The two States have not yet begun
negotiziions on this yiﬁjecﬁ 5T on anoﬁher:Austriah project’
p;qviding>for the dilversion of the upp&r;Lech with a catch-
ment area of 35 squarc kilometres into tﬁe Bfegenz Ach, -

In both ceses Bavaria will take the view thet these diver-

sions cannet be carrisd out by Austfia without'its consent.

With regard to the Vlls which rises in Ausbrian

terrltcry, crosses into szarlan terxitury, then rcturns

‘to justria and flows into. the Lech, a Bayarlan project

piovides for the catelmeant on the Bavarian séction of the
river and its diversiun to the Wﬂissensee, whlch is in
Bavarian territory, of a volwue of water of b 86 /s
which will probably be raised to 7.16 m /s. with the
building of the two reservoirs., ' ‘

In this case Austria iéithe denstregm‘owner.

An Austriah plan pruvides for the diversion into tne
Inn, at the rate of 1.28 mg/s‘, of the waters of the
Lentasch which rises in Sustria and flows intc the Isar
in Buvarian"territory. No discuSsidns have 8o far taken

place on thls project between the two States,

The study of several hydro~e1ectric schemes concern~—
ing waterways on the Auutro-Bavarlan frontier whlch has
Leen carried out ShOWu thgt better technlcal-results and
a higher powér output could be achieved by building dams,
partly on foreign territory.  For insténce, the Bavarian
Vils project provides for two weirs on Austrian territory;

acain, the Weissach reservoir planned by hustria would be
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entirely on Bavarian territosy while the upper Breitach
reservoir planned by Bavaria would also have to be
entirely rebuilt omr Austrian territory. The construe-
t§qnjo£'the dam'férAthe Sylﬁenstein fésarvoir, which is
now -the subject of mich discussion and contioversy in
Bavdtié} would entail the grantihg of land qénbessions

. in Austrian territory.  The same applies to a Bavarian

projest concerning the Tyrolese Ach as fegérds the
stuge depresented. by the dem on the lower Leén, In.
the case of the Achenwald reservoir, which 1s sltuated »
in the Achensee area and is planned by Austria, barraga

wnrks would be built partly on Bavarian terrltory.

,None of the proj@ctslllsted-above has yet been carried
. out; s that there ave as yet no concrete examples of
. the attitude of either State towards this question of

works which have to be carried out partly on the terri»
tory of another State.

An Aqstrian scheme which goes back to 1930 propoges

‘that a high-capacity reservqir iepresenping.an effective
volume of 730 cuble kilometres should be-built on Swies
: terfitdry in the-Inn gorges near Martinsbruck. " The

dam and power*p&ant connected with thls reservoir would
be built on Austrian territory. w1th a head of 364
ﬁétraa this plant would have an ennual output of .
1,600,000 kW (half of it winter power), which would
raise the wirter flow of the Inn by 46.1 m?/s.

All hydro-electric deVelopment schemes in thie
area entailing diversions of rivers of the bullding of
reservoirs’ are of cohsiderable interest to at least
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three or even four States, if we include Italian projects,
a unique situation, seceing that problems of internatiomal
river law normally involve only two States,

We shall conclude this survey which, though brief, is
nevertheless indicetive of the importanece of the problem

under review, by mentioning the problem arising in
~ connexion with the harnessing of the Drava.

The upper Drave is situated in kustiian.territony
while the lower Drava flows through Yugoslav territory.
wWhen plans ﬁere drawn up for the hydro-electric develop-~
ment of this river, prévision was made for the building
of nine power stations., Of these five have so far been
erected, The Schnabeck power station, which has a large
reservoir, and the Lavanmiinch powér station are in Austria.
The Dravograd, Fala and Maribor power stations are in
Yugoslavia. The gpsration of the three last-named
stations, which are situated downstream, therefore largely
depends on supplies made available by the upper power -
stations., As accumulation usually takes place at night,
the first feed-water reaches the Yugoslav power stations

- outside peak hours.

An agreement must therefore be reached, regulating
ths operation of this chain of power stations in the
best economic interest of them all,
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' Furthermore, it is stated that Austria is
’cqntemp‘la‘ti»ng the catchment of the Hohe Tauern and
I"géﬁiritja:. \glaciers in the ‘Sa].zbﬁx‘g' area in order to
feed a chgﬁ.n_ of Austyian power stations. Since the Drava
now recei;res the waters from these glaciers and also the
waters'of the river' Béla, its flow in Yugoslav territory
‘would be diminished accordingly.
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Madrid Declarstion

- IKTERNATIONAL REGULATIONS—REGARDING THE USE OF INTER-

NATIONAL WATERCOURSES FOR PURPOSES OTHER THAN NAVIGA~
TION, ADOPTED bY THE INSTITUTE. OF_ INTERNATIONAL LiW
_ AT MADRID, APRIL 20th, 1911.

T. When & streanm forms the front1¢r~uf fwo States,
neither. of these States Wmt of the
other, and. uithaut.apecinl and vdlid legal_titla.4mﬂaa-

‘or allow individuals, corporations, etc. to make altera-

tioms therein detrimental to the bapk of the other State,
On the other hand, neither S%&tevmdy, on its own terri-
tafy, utilize or allow the utilization of the water in
guch a way as seriously to interfere with its utilizationr%
by the other State or by individuals, corporations, ete.
thereof. . '

The foregoing provigions are likewise apﬁlicable to

‘a lake lying between the tarritories of wore than two
- States. - |

II. When a stream travarses.guceeSSively}the territories
of two or more States:

The point where this stream crosses the frontiers of
two States,'whether naturally, or since time immegorial,
may not be changed by establishmente of one of the States
without the consent of the other;

All alterations injurisys to the water, the emptying
therein of injurious matter (from factories, etc.) is
forbidden;
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3. No establishment (especially factories utilizing

hydraylic powef)vmay-take so much water that the constitu-
tion, otherwise called the utilisable or essential charac-
ter of the stream, shall, when it reaches the territory

downstream, be seriously modified;

,h; ~The right offnavigation by virtue of a title recog-
nized in international law may not be violated in any way
whatever; ' n

5. A State situated downstream may not erect or allow

to be erected within its terrltory constructions or
establishments which would subject the other State to the

danger of inundation;

6.. | The foregoing rules are‘applicable likewise to cases
where streams flow from a lakelsituated in ohe State,
through the territory of another State, or the terrltorlee

» of other States,

' 7 | It is recommended that the interested States appoint

| .'permanent Jjoint commissions, which shall réhder decisions,
or at least shall give their opinion, when, from the

" building of new establishments or the making of alterations
in existing establishments, serious consequences might

. result in that part of the stream situated in the territory
of the other State. ' -
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FrRMARENT COMMITTER ON CODIFICATION OF PUBLIC

INTERNATIONAL LW

Program of the Seventh International Conference
of

Anerican States

S duridicsl Owestions

“7. "Report of the Permanent Committee on Public

International Law of Rio de Janeiro on the
" general principles which may facilitate reg-
ional agreements between adjacent states on .
the industrial znd agricultural use of the
waters of internztional rivers.t

. The Institute of Intermatioual Lew, in 1911, laid

" down certain prineiples which constitute a well defined

outiine of Jjuridical regulation .of the subject.

(Here follows the text of the Madrid Decidratiop:

See Annex 4).

“These prindiples are dictated by reason, having in
view rot only the complexity »f the relatiéhs beotween
ététes through whose territorles streams run, bub also
interests of a2 morg genersl character, such as those
rel&ting'tc navigation and public health, which might

be injured by the contomination of the waters or the

poisoning of fish,

- Fromfthe*bddykof these rules which were propossd by

aw, and which have earned

the support of the most distihguished internationalists,
a general dominant principle arises: the industriasl

siildgation of international stresms, whether these crosg

Rev,l
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or form frontiers, presupuoses the consent of the States

. directly interested with rewverd to the right of navigation
and the saferusrding of wublic health, ‘

If, for example, an attempt is o bi made to utilize
for industrial or agriculturel purposes a certain water-
fall of an international beundary stresn, the prior agree~
ment of the two States bordering on the ;tfeam.will be
indispensable; and the works for sucﬁ\utilization shall
not obstruct navigation on that portion of the stream
which is open to use by other States, nor shall they pro-
duce contamination of the waters uses by‘ripavian communi--
ties; and the amount oi_wgter diverted shall not be such

as to alter the character of the stream. .

5. Internaticnél boundary'riVers are subjzet to the

‘ Jurisdiction of sach of the borderihg'stateé to the center
‘line or middle of the navigablé charnel (£ilum aquae,
t_halweg)v Occasionally, waterfails qhange in some respects
the character of the wztevs, In this cése, in that pzrt of
the stream the dividing line ougﬁt to be, more naturally,
equidistant from the banks, waless phe matter be settled
otherwise by treaties. It happens, nevertﬁeless, that
freéuently, from a techaical or economic point of view, the
uxiiization of é waterfall necessitates joint installations
which ;éqﬁire the occupation of both bdnké,and thus result

in the formation of an econocuic unit,

Whenever the utilization of wate=folls in streams
forming international boundaries is undertaken, the
principle of prior agreement is imposed by the nature of
things.. '
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On the other hand, it might happen that the two
bordering States cannot reach an agrsement to harmonize

their interests or points of view, What will be the
consequence?. The good faith and the loftiness of
ideals of the adjacent States, naturally, will lead

them to overcome this obstacle; but the existence of

the obstacle being possible, it is desirable to examine

the coneeguences arising from jt. If such a situation
should arise, international law does not offer a solu-

tion, beczuse 1t is impossible to force sovereign

 States to adopt a procedure which they msy consider

injurious or undesirable., On the other hand, as the
most eminent internstionalists hold, the industrial
and agricultural utilization of international stresms
depends on ari agreement between the States diréctly
inteérested, and the idea of an agreement exeludes by

its very naturg thet of coercion.

\

It ﬁould be improper to consider appiying expropria-

tion in a case of this character., Expropriation pre-

. supposes a general interest superior to a pawticular

interest which dominates the latter, and an authority
vested with sufficient power to decree such expropria-
tion, In the case under consideration, however, the
interest is particular, that is, it pertains to an
adjacent Stats, even though thers may be a remoﬁe
possibility that the expropriation in question will

promote general human progress; and there is no

~ superior authority, under international law, with

powers to recognize the general utility and to decree
the expropriation, A4 multilateral‘treaty could not
constitute such an authority because treaties only

obligate those parties that sign them or adhere to them,
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and the riparian State which found the agreement over
-~ the utilization of the waters unsafisfactory,.naturally

would not sign a compulsory treaty nor adhere to it.

‘The previous creation of a commission charged with
settling diffefénces of this character would have the
same result, The competency of such a commission to
interpret~aﬁ agreement made betwcéen riparian States, or
‘even to suggest a'solution for a case ot foresesn in

" the agreehent, may be admitted; but to impose a certain
course of action on a State which rejects the agreement

~would be to disturb international life instead of work-
ing in the interests of its harmony and welfare.‘
Sovereignty doasvnot‘constitute an absolute power, buﬂ
we cannbt eliminate it without disorganizing the life
of nations. In civil soclety the right of the indi-
viduel hes the value which society grants to it, because
soclety is that which is juridicnlly‘prganiéed and the .
individual cannot be conceived outside of it, In the
gsociety of States, juridicel organization results from
the grouping together of peoples, which is taking place
'slowly and which as yet is far removed from what it

" ought to be, If the doctrine of. the social contract
corresponds to reality in juridical'organization, that
reality will be based upon imternational law, a8 a
result of concéssipﬁs made by States in order to render
possible their existence in common; which is imperiously
imposed by the necessities of every order., Upon enter-
ing the international community, States carry with them
ihevquality of sovereigns; and for thils reason.there
has developed the theory of selfrlimitation to explain
their submission to regulatibns spontaneously accepted by
all, 'But even disregarding this doctrine, it is true
that within its borders the State has the right to exercise
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iﬁa Jurisdiction over the p4rqons and thlngs found
tﬁx,ein, and therefore camnot be obliged ta aceept the
imposition of any authority which it has pot voluntarily:

recognized,

Kor could tle question niw uader consideration be

suhm;tted to the jurisdiction of the cr&aﬂgnt Court of

<'iu$&rn&%iﬂvul Justice, becauge, there being ne treaty

oy convention which establishes the compestence of thet
court, its suthority camnot be obligatory.

Th@ General Treaty of Iﬁter~Am@riean Arbitratiocn,
signed at %ashmngton on J«nuary Sta, 1929, and promulza-
tsd recently by brazi‘ (Decrup No. 21158 of March 15th,
1932), submits to arbxtratlvn.any'questmon of inter-
national law, but it is necess&by that éuch-question,lgx

. -sé j!!E ;djcg!nku‘buza b“i ﬂ1§g{zp tzb'lg f)f d(}Q; §l QI b! thg

ggp;;ggiggngg;tho'Qr;gg;p;es of lgw; and, as has already
been &emonstrated vutside of the apréements between the
interested States, there sre no prlHClplPS of law
appllcahla to the question,

Without the agreéumnt of the interestes parties, it
is' not possible to build works for the industrial utiliza-
tion ofrany valumeo afﬂwatef of intarnatibnal;streams.

This thought. moredver,Ais'fyumd expressed in the program,

which refers to the principles that may facilitate a

- reglonal agregment between the riparian States.  The, way

to facilitate a rcpionalAagr@ement Jies in the convietion
of the intcrested parties of their advantage in entering

into it. If this advantage should be mutually evident,

the partlcs would havb no difflculty in cumlng to an

mcreement.
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| If, on the other hand, one of the riparian States should
not be convinced of the advantages of the proposed
agreement, elther because, in its opinion, it is not
founded upon eguitable grounds, or becausé'it‘presents
grave difficulties, or for other reasons based upbn same
immediate or permanent legitimate interest, the case could
be referred to the study of a qommission of experts
appointed'by the Pan Americaq Unione  .Such a commission,
_c§mposed of three members, none of whom is to be a citizen
of the States involved in the question, eréf States having
similar interests, after examining the reasons of both
~ parties and inspecting the sites on both banks, should
render its opinion, not, of course, of an obligatory
character, but which may serve to overcome the difficulties,
Esch of the partles should have the rlght to appoint one
or more delegates to partlclpate, without VOte, in all the

work of the sald commission.,

In American 1nternational relatlons, thu directing
thought the beacon which serves as a guide, is
cooperation based upon equallty and dlrected toward the
comnon good, respectlng the rights and the 1eg1trmate
- interests of all the States of the continent, - Therefore,
“in the particular‘case'ﬁnder consideration, if interests

clash, a compulsory solution, which is admissable only in
“the case of a well-defined right, is not to be sought;

an endeavour should be made, by impartial study, to
enlighten the minds of the intereéted‘parties in order
thet they may freely determine as they see fit the best

means of harmonizing their legitimate interests,
In conclusion: For the utilization of waters of
internationsl rivers for industrial or agricultural

purposes, agreement between the ripﬁrian States is
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indispensable, since such utilization on one side may in

various ways
boundary, or
State if the

principle is

affect the other bank if the river be the
affect the territory of the'neiqhbouring
river runs through it. This fundamental

foresecen in the program,

If an understanding cannot be reached betweun the

riparian States, in each Specific-case, either of them

(or both) should have recourse to the rFan american Union

in opder that, in fulliiling its function 0f cu-operaving

in the development of the economic, social and cultural.

relations of

:the American Republics, it may designate the
A\

investigating commission mentioned above, The result of

the latter's

techhical rtudy, in which will be considered

the various aspects of the case, from the general and

particular points of view, will fasilitate the solution

and furnish the elements of an agreement., If such an

agreement is

brought about, the bases accepted in cases

of similar égreements will be valid, assuming that the

situations are identical, in the judgment, of the

~interested riparian States,

Rio de Janeiro, July 23rd, 1932,
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CONVENTION OF GENEVA
RELaTING T0 THE DEVELOPHENT OF HYDRAULIC
POWER ABFECTING MORE THAN ONE STATE AND PROTOCOL OF
SIGNATURE 4

9 Decembér 1923,

Articlevl.

'_-The'présent Convention in no way affects the right belonging to each
State, within the limits of international law~ to carry out on its own
-territory any operatlons for the development of hydraul;c power which it

may consider. desirable,
Article 2,

Should reasonable develOpment of hydraulio power involve international
investigatlon,'the Contracting States concerned shall agree to such investi-
gation, which. shall be carricd out conjointly at the request of any one of
them w1th a view to arriving at the solution most favourable to their interests

~as a whole, and to drawing up, if possible, a scheme of development, with due

regard for any'works already exlstlng, under construction, or projected.

Any Contracting State desirous of modifying a programme of development 8o
drawn up shall, ir necessary, apply for a fresh investigation, under the

‘conditions laid down in the preceding paragraph,

No State shall berobliged to carry out a programme of>development ﬁnless
_ it has formally accepted the obligation to do 0, '

Article 3,

If a Contracting State desires to carry out operations for the development
of hydraulic power, partly on its own terrltory and partly on the terrltory of
another Contractlng State or ;nvolving alteratlons on the territory of another

Contracting State, the States concerned shall enter into negotiations with &
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view to the conclusion of agreemsnts which will allow such operations to be
exmcutedq \ ' ' o

: Article'ho
If a Contracting State'deéires to carry out.operations for the
-develepment of hydraulic power which might cause ae*zous prejadice to auy
gthor Gant”&ctxng Btate, the States concer ned sheld muﬁﬂ; Srto v gmti&%ionm

with a view ta the sonciusion of agreementq which will ﬁllew'sueb operations ~
to be executed, ' ’

Article 5,
The technical methods adopted in the agreements referred to in- the
foregoing urticles shall, within the limits of the national legislation of = °
the.various countrics, be bassd exclusively upon cons 1derations'which»mi@kt

legitimately be taken into account in-analogous cages of developmanh of ¥

hydraulic power affectlng only one State without referance to any palltical
frontler.

Article 6,
The agreemﬁnts contempla ed in the foregoing articles may provide,

amongst other ‘things, for:

(a) &eneral conditions for the establishmont ,  upkeer and operation of
the works;
() Eqpitable contributions by the States 6oneerned:towards the
eernses, risks, damage and;chargeé of evéry kind incurred. ss a
e result of the constructicn wud ugcratton of the works, a8 well as
33_for mcetlng the cost of upkeép o

'(63 The settlemant of questlons of fin&uCL&l co~oovratlon,

. (d)‘The methods for exerclsing technical control ané securing public

'safbty;

‘(&) The protestion of'siies;.
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(£) The regulation of the flow of water;
(g) The protection of the interecsts of third parties;

(h) The method of settling disputes regarding the interpretation or

application of the agreements,
article 7.

* The establishment and operation of works for the exploitation of _
'_ hydraulic power shall be subjoot, in the terriiory of each 8tete, tothe lawé
and regulations applicable to the establishment and operation of similar
works in that State. '
Article 8

So far as regurds 1nternat10nul waterways which, under the terms of the
ganeral Convention on the Regime of Navxgablc waterways of Internationel
Concern, are contemplated as subject to the provisions of that Convention, all
rights and obligations which may be derived from agreements cencluded in con~
formity with the present Convention shall be construed subject to all fights
and obligations resulting from the general Convention and the special
instrumenté which have been or may be concluded, governing such navigoble °

waterways, -
article 9.

This Convention does not preséribe the rights and duties of belligerents .
and neutrals in time of war. The Convention shall, however, continue in force

in time of war so far as such rights and duties permit.
Article 10.

This Convention does not entail in any way the withdrawal of facilities
vhich are greater than those providéd for in the Statute and which have besen-

granied to international traffic by rail under conditions consistent with its
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princ'ipiés.. This Convention also entails ho prohibition of such grant of
greater facilitles in the future, .

. Article 11,

‘i‘he present Convention does not in any way affect the rights and
vbligationé of the Contracting States arising out of former conventions or
treaties on the subject-matier of the present Conventioﬁ, or out of the
provieions on the same aubject-matéer in general treaties, including the
Treaties of Veraa‘ille»s, Trianon and other treaties which ended the war of 1914-18,

Article 12,

If a dispute arise between dontracting States az to the applic&tion or .
.inte‘rp.retgtion of the preseni Statuyte, and if such dispute camnot be settled
either directly between the Parties or by some other amicable method of
procedure, the Partiss to the dispute may submit it for an advisory opinion %o
the body gstablished by: the League of Nations as the advisory and technical
‘orgenisation of the Members of the League in matters of co'xrmunication' and
transit, unless they have decided or shall decide by mutual agreement to have
recourse to some other advisory, arbitral or judicial procedure,

The provisions of the preceding paragraph shall not be applicable to any
State which represents that the development of hydraulic power would be
serlously detrimental to. its national economy or security. v .

Article 13,

- It is understood that this Convantioh must not be interpreted as
regulating in any way rights and obligations inter Sé of territories forming
part of or placed under the protection of therséme sovereign State, whether or
not these territories are individua;lly'()ohtracting States. '

Article 1k,

- Nothing in the preceding articles is to be construed as affecting in any
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-way. the rights or duties of a Contracting State as Member of *he League of
Nations, ’

*Article 15,

The present Cénvention, of which the French and English texts are both
authentic, shall bear this day's date, and shall be open forvsignature until
October 3lst, l92h,’by any State represented at the Conference of Gené#a, by

any Member of the League of Natlons and by any States to which: the Council
'of the League of Nations shall have conmunlcated a copy of the Oonventlcn for,
ithls purpose.

Article 16,
Thé present Convention is subject to ratification, The instruments of
ratification shall be deposited with the Secretdry-Genural of the League
of Natlons, who shall notify their receipt to every State signatory of or

acceding to ‘the, Ponventlon.‘ : , S .

A ]

Article 17,

On and after November lst l§2h, the present Convention.may be accedéd to-
_ by any State represented at the Conference of Geneva, by any'Member of the
League of thlons, or by any State to which the Council of the League of -

Nations shall. have commuhicated a copy of the.Convenbion for this purpose.

4

Accession shall be effected by an 1nstrument commnnicatcd to the Sucretary~
General of the League of Nations to be deposited in the archives of the
‘Secfetariat. - The Secretary-Generalbshall at once notify such deposit td
every State signatory of or acceding to the Convention.

‘ Article 18.

The present Convention will not come into force until it has been ratifled
in the name of three States. The date of its coming. into force shall be the
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ninetiéth day after ‘the receipt by. the Seeretary-General of. the League of
© Nations of the third ratification, Thereafter, the present Convention will
take effect in the case of each Party ninety days after the receipt of its

ratification or of the nOtlfiCdtlon of 1ts accession.

. In compliance with the prov151ons qf Artlcle 18 of the Covenant cf the
League of . Natlons, the Secretary—General w1ll reglster the present Convention

l

upon the day” of its’ comlng 1nto force.

. A Special'fecord shall be kept by the Secretary-General of the League of
xﬁations showing, with due regard to the provisions of Article 21, which of
the Parties have signed, ratlfied acceded te or denounced ‘the present
Convention.  This record shzll be open to the Mémbers of the League at all
timés; it shall be’ publlshed as often as p0331ble, in accordance with the
‘directions of the Council, ' |

Article 20,

Subjeet to the provisions of artlcle 11 above, the present Convention may
‘be denounced by any Party thereto aftcr the explratlon of five years from
the date when it came into force in respsct cf that Party. Denuncmat*on
shall be effected by notification in writing addressed to the Secretary-
General of the League of Nations, Capies of such notification shall be
transmltted forthwith by him to all the other Parties,. 1nfurm1ng them of the

date on whlch Lt was received,s

A denunciation shall take effect one year dfter the datchn which the
notification ther#of was received by the Secretary-General and shall operate
only in respect of the notifying Staté,

~ irticle 21,
iny state signing or adhering to the present Convention may declare, at

the moment either of its signature, ratification or accession, that its
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accepbangs of the present Convention does not 1nelude any or all of its
'colonlos, overseas possessions, protectorates, or overseas terrltorles, under
its soverelgnty or authority, and may subsequently accede, in conformlty w1th
the provisioné of Article 17, on behalf of any such colony, overseas

possession, protectorate or territory excluded by such declaration.

‘Demunciation mey also be made separately in respect of any such colony,
: overseas posgession, protectorate or territory, and the provisions of Article
20 shall 2pply %ﬁ~£my gueh denunciation, B

Article 22,

A request for the revision of the present Conventlon may be made at any
time by one-third of the Contracting States. '

" In faith whereof the above-named plenipotentiariés have signed the

present Conventlono

DONE at Geneva the ninth day of December,. one thousand nine hundred and '
twenty-thr»o, in a single copy, which shall remain depes;ted in the archlves

of the Secretariat of the League of Nations,
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PEOTOCOL OF SIGNATURE T0 THE CONVENTION OF GENEVA
mrme 70 THE DEVELOPMENT OF Hmmumzc Pov,m a?mﬂm
= ' MORE THAN ONE smm

A% the mowent of aigﬁing the Convention of to—&my's date relating to
_the dsvelopment of hpdyaulic power affecting more than ¢ne St&te, thn
undersigned, duly authorised, have agreed aa follows: .

 The provislons of the Gonvention do riot in any way modify the
responsibility or obligations, imposed on States, aS‘régéfds injury done
by the constructlon of works for development of hydraulic power, by the
’ rules of international law,

The preseqp Protocol will have the same force, 9rfbct'and duration as the
Convention of tﬁnday!s date, of -which it is to be considereu as &n lntegral
part. k s ’ '

In faith whereof the above-named Plenipotentiaries have - signed the present

Protocol.

Done at Geneva, the nlnth day of December, orie thousand nine hundred and
~twenty-three, in a slngle copy, which will remain deposited in the Archives ‘
‘of the Secretariat of the League of Netions; certified copiea will be
tranamitted to all the States represented at the Conferenee,
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USE OF HYDRAULIC POWER OF INTEREST TO SEVERAL STATES

Project for Convention presented by the Argentine Delegate
Mr, Isidoro Ruiz Moreno, for the adaptation of the

Art. ler,

Art,2
Art.3
Art.4
Art.5
Art. 6
Art,7
_Art.8
Art,9
Art,10
Art,11
Art,12

Art.13

- See

-

]

Geneva Convention of December 1923

“Art.I of the Convention de Gendve relative

4 1'aménagement des forcss
hydrauliques intéressant plusisurs -

Art.2
Art,3
Art. 4
Art.5

Art.8
Art.9
Art.10
Art,11
Art,12

Stats,

do.
do.
do.

do. -

do,
dg.
do.
do.
do.,
do.

do,
do,
do P

| dO.

‘do,
dg;
do.
do,
do.
do.

The present Convention shall ot be put into
force until it has been ratified by three States,

The Directpr General of the Pan American

Union, with Article 21 in mind, shall keep a special

- register to indicate whichprties have signed or

ratified the present Conventian, and which have adhsred

to it or denounced it.

Art, 14

-

Under the reservations of the provisions

indicated in Article 1l of the presént'Convention, the

Convention may be denounced by any of the parties, after

ten yéars'have expired from the date that it went into
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force. . The Conventjon shall be denounced by written
notice to the Director General of the Pan American Union
who shall immediately.send to thé othar parties a copy
of the note, informing them of the date when it‘waa

received,

The denuncistion shall take effect one year after
' the date af receipt by the Director General and shall
take effect only with regard to the notifying State,

Art,15 ~ The provisions of this Convention do pet in
any way modify internationai law in that part which has
to.do with responsibilities and obligations of a State.
in regard to damages of any sort resultiﬂg from the
utilization of hydraulic forces. ' '



1.

2.

T/ECE/136 »

E/BCL/Lr/98 " Tev.1
. ponex 8 - -

page 281

. Seventh Pan-imerican Conference

INDUSTRIAL AND ‘AGRIGULTURAL USE OF INTERNATIONAL RIVERS

The Seventh International Conference of imerican

~ States,

DECLARES: 7 . } .
- In case that, in order to exploit the hydraulic
power of internationélbwaters for indusbtrial or

agricultural purposes, it may be necessary to make

-studies with a view to their utilization, the States on

whose territories the studies are to be carried on, if

not willing to make them directly, shall facilitate by all

‘means the making of such studies.on'their,territori;s by

. the other interested State and for its account.

The States have the exclusive right to exploi%, for
industrial or agricultural purposes; the margin which is

under their jurisdiction, of the waters of international

‘rivers. This right, nowecver, is conditioned in its

exereise upon the necessity of not injuring the equal
fight due to the néighbouring State over the margin'undér

its jurisdiction.

In consequence, no State may, without the censant

" of the other riparian State, introduce into water courses

of an internatienal charactcr, for the industrial or
agricultural exploitation of their waters, any alterstion -
which may prove injurious to the margin of the other

interested State,

-In the cases of damage referred to in the foregoing

‘article an agreement of the parties shall always be

necessary, When damages capable of repair are
concerned, the works ncy oaly be executed after adjust-

ment of ‘the incident regarding indemnity, reparation
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or compensatlen of the damagaes, in accordance with tha
procedure indicated halow. K

The same principles shall be appliad to successive
rivers as those established in Articles 2 and 3, with
regard to contiguous rivera,

In nio case either where successive or whers
5ontiguous,rivers are concerned, shall the works of
industrial or agricultural exploitation performed cause
injury $¢ the free navigation'therebf;v ‘

" In internationsl rivers having a successive course
the works of industrial or agricultural explolitation
performed shall ﬁht injure free gévisation on them but,
on the contrary, try to improve it in sp far as possidle,

‘In this case, the State or States planning the

construction of the works shall communicate to the others
the result of the studies made with regard to navigation,
to the sole end that they may'tgke cognizance‘thereof.

‘The works which a State plans to perform in
international waters shall be previocusly announced to
the other riparian or co-jurisdictionsl States. The
announcement shall be accompanied by tha necessary
teshnical documentation in order that the other

interested States may judge the scope of such works,

and by the name of the technical expert or experts who
are to deal, if necesgary, with the internaticnal side of
the matter,

The énnouncement shall be answered wiﬁhin'a perivd
of three menths, with or withsut observations, = In
the former case, th% answer shall indicate the name of
the technlical expsrt or experts t» be charged by the
respendent with dealing with the technical experts of
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the applicant, and shall prapose the date and place for

constituting the MIXED TECHNICAL COMMISSION of technical

experts from both sides to pass judgment on the case.
The Commission shall act within a period of six months,
snd if within this period nn sgreement has besn reached,
the members shall set forth their respective opinions,
inragm&ng the governments thereof,

In such cases, and 1f 1t is not possible to reach an

_agreement through diplomatic channels, reOOurse shall be
had to such procedure of conciliation as may have bean

" adopted by the parties beforshand ar, in the absence,

thereof, to the procedure of any of the multilateral

‘treaties or conventionsin effect in imerica, The
‘tribunal shall act within a pericd of three months, which

may be extended, and shall take into account, in the
award, the proceedlngs of the hlxed Technical Cormission.

The parties Shdll have a month to state whether
they accept the contiliatory award or not, In the
latter case and at the re@uestvef_the_interestéd parties

" the diagreément shall then be submitted to arbitratisn,

the respecti%e tribunal being'censtituted by the
procédﬁre provided in' the Second Hague Cenventien fer
the peaceful'solution of‘internatianal conflicts,
(Approved December 2k, 1933):
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The Delegation of Vehezuela desires to record :

' (1) That, with respect to the industriel amd .
agiicultur&l use of international rivers, Venezuels
subjects tha regﬁlation of this matter to existing
partial pgrecments previously enterad in&n with
neighbouring States.

, (qﬁ In view of the fact that Venesusls is
obligaied by_the provisions of Part XIII of the Treaty
‘of Versailles, it will not be prssilile for her to
assoclate with the sctivities of the proposed Inter-
Aimerican Labor Institute, axcept‘in so far as these
mey not be éontrany to such provisions.

(3) Venezusla subscribes to Resolutious VII, XIX,
LII and LXX with the reservation that they are subject to
further study by the Government as may be required by -
Veneszuelan Legislation or by reasons airaady stated,
Venezuela likewise ressrves the corresponding
Legislative appraval in all matters comnepted with
?inance, customs and budgetary laws in foree in

Veneszuela,

' EESERVATIONS OF THE MEXICAN_DELBGATION

The Delegation of Mexieo records expressly that it
makes a general rescrvation on ths resolutmona of the

Gonference regarding the followung

First., Industrisl and agricultural use of
international rivers. _

Second. Penal provisions. covering acrial
navigation., |
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BESERVATIONS OF THE DELEUATION OF THE UNITED
STATES OF AMERICA

‘The Delegation of the United States of America,
believing thet the Declaration on the Industrial and
Agricultural Use of International Rivers-is not
sufficiantly comprehensive in scope to be propsrly
applicable to the particular. problems involved in the

’adjusbmsnts of it rights in the internatieﬁal rivéra‘

in which it is interested, refrains from giving approval

to such Declawatzon.

' Mr. Wright, placed on record that, as delugate of
the United States of 4merica, he abstained frem .

voting on the first poi.ts of Resplution LII

concerning Offences committed on bpard Aircraft,
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THE LEGaL REGIME OF CERTAIN RIVERS

Cortain rivers have playcd a lcading part in history
and in thou development of internetionel law.,  There:

follows a bricf account of their legal répine, .
THE RHINL

Untll the beglnning of thoe nlnotuonth contury thc V
-Rhinc was the subjoct. of various hi: hly COﬁWllcath
regulations - rosulting for the mpspjpart_frou the
application of the principle oflterritorial‘sovqrgignty;_‘
Up to that tine it was practically ;npqssiblo to travci
on the,Rhinc without chansing ships.dnﬁ paying cortaih'
fiscal ducs coch tinc. In l80h, hOvaar, the Rhiﬁot

octroi adninistration wos Sut up.

v

48 we have scen the lBlh/1815 tru&tlus Uroclalnod 4
the freedom of navigation., | Speeial rogu l°tlons were
issucd datcd 24 March 1815 providing for frgguop of '
transportation for all, freedon of navigation for thq f
riparian States, and, nost inoortvnt‘of ”ll forvtﬁo
sctting up of a Central Comn1351un conposud of the o
riparian Statcs, which wes instructed ta ”raw up unlforn |
rulus for the wholg rivo;. HOWber, it was not untll
the laing Convcntion cawoiinto fOFCL on 31 MqTCh 1831
that the legal ré: jine of thu Rhlnc wag rore clcgrly
defincd, The right of throurh tran31t was grantoed to
all riparian Statcs. The COHIlSSlon WeS duly
organized, cspecially as roge rds its qdv:l.sory functlons.
Its legal functions were confincd to acting as a
possiblc court of arncel for rovicwing tho decisions :
m&de‘by~thu courts df‘riparian States which were
considercd courts of first instenec. . But it was the
Mennhein Convention of 17 Octobur 1868 that laid down
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a permenent Stétutb; The wards "as far sas the sea!
were ‘taken in thpb Conventinn to mean “as far as the open
sea, The princlple of freedom of navigation for all
flags was again farmally laid dawn, . AL regalia were
aboliehed.f. In practice, ﬁowever,.the 6pera§ivé clauses
.4n articles 15 and 22’restricted the freedom‘so widely
granted in theory. Under those articles navigaters were
required te produce a, oertificate attesting experience
,ef.navigating the Rhine, to be domiciled alengeide the
river, and tn furniéh praof that the ship was seawopthy.

" Npt ﬁntilvthe.VersailIéé Tfeaﬁy camé into force was
"4 regime of-eQﬁality fbi all,'whethéi riparians Ar nat,
~ves£ablished; This Treaty alsc pravided for the
revision of  the Mannheim Convention;. this was cnmpleted
en h,May 1936 and satiafied some of Germany's ¢laims,

This agreement wea denpunqedAvery ‘shortly afterwards py’
Germany and Italy:" Fran&e, Bulgium and the Netherlands
took up the Rhine ﬁroblem again.in an agreement dated -

,3 April 1939, The 1815 principleS‘were re~affirmed 1n

- that agreement, and the legal regﬁne fqr the Rhine was

- extended to all waterways pasaing thraugh Belgium and
‘the Netherlanda and flowing ints the Rhine, The Rhlne
‘Gomnission resumed its work in 1945, the United States,
and the United Kingdom being rcpreaented on it as the
‘occupying Power's in’ their eccupatien zZones nf Germany.

HE . DANU‘

The Danube is undoubtedly of internatinnal impnrtance,
‘for it is 2,800 la. long, flows throngh ten States’and-
through its vast mouths - dulina, Sn. Gheorghe and Kilia -
" connects centtal and eagtern Furope with the Black. Sea.,
Its. statute, how@var, was, not d7scussed at Vienna, but
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was examived at the Congress of Paris in 1856, By that
timé Austrin had become awsre of the fact that she eould
use the Damgbe 1s an outlet to the Black Sea since it

had been realised thot ghe I_:ron" Gates were not an

impassable obstacla,

. The commercial troaty cff 1838 between Austris and
Gﬁaat Britain gave the latter country the right te send’
ships up.tho Dunube, bub the Ruassians, who were in
cantrgi of the woutbs; let them silt up as they

’

preferred te pramote the usc ¢ Odessa 48 a port.

’

In'1856,“the Danube reverted to Turkish sevéreignty
ard in Article 15 to 19 of the Treaty of Paris of 1856
it was laid down that the provisions of the Congress

of Viennavapplied to the Danube,

 "Thé instmurent drawa ﬁp by the Cohgress of Vienna
having laid down pﬁinciplﬁs designcd'td'86Vurn
névigaﬁ;ah on rivers foriing the bovndary betwsen or
flowing'throughkﬁwo or more Statues, the Coﬁtraéﬁing
Powers agres smong thomsslves that in future these
principles shall likswise ﬁpply “0 the Damube and its
mouths; ‘they Ceclare that this provision is hence~
forth part of the public law of Hurope, and they

guarantee it as .such.!

Article 15”contintos, "shipping may not be
subjected to any lumpediment or chaurge not expressly
pravided for ir the foilowing articles," Thus the
principle of freed@m of navigation for all flaQS'was

recognized,

The Troatl, of Paris provided alsp for the

organizavion of two cormissions:
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The commission of delegates of riparian States, to
whom was agsigned the drafting of admlniatrative
.'regulations to facilitate navigation on the fluv1al part
of the Danube. " In point of fact this cemm1551on was
never constituted. " Secondly, a commission knewn_aa
the Buropean Commlesion # include the delegetee of
France, Austria, Great Britain, Prussia, Ruesia;
. Sardlha, and Turkey. - Its functions were mainly
- technieal, and it was instructed to have certain works ‘
,scarr;ed.eutf., It was sﬁésequently instructed to. draw up
‘navigation rules, whlcq were adopted: in 1866 under the
Galatz Act. .~ The 1egiélative and executive as well as
. the agmiﬁistrative powers.of the European Commission
were ﬁhereby greetly increased, . In 1878 Rounania was
| recognized as an independent State by the Treaty of
Berlin and was represented on the Comm1331on. The
~Treaty stipulated that the Commlsslon should be
completely independent of territorial authorlty.; A
verltable river State enjoying special pomers,‘was
thus created, The London Conference of 1883 renewed

the Comm1551on's powers..

When the Versailles Treaty came 1nto force a new
' regime was established by the Statute of the Danube
- of 23 July, 1921. The; part of the fluvial Danube
from Ulm to Braila was declared an internafional
.waterway, open to ships of all flags, and a Commissmon
bn. which the riparian countrles, Great Brltain,
AItaly and France were represanted was set up. The
“principles laidvde;n in 1856 were thus reverted to,
. the permanent participation of nbn-ribarian Powers

alsobeing provided for,
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As for the maritime part of the Danube from Braila
to the sea, the 01d Eurcpean Commissiﬁﬁ; with its
r.membéraﬂip‘céqfined to .R@mania-and-the three non=~
ripafian'Powérs; France; Greathritain.andrlialy5
ﬁohtiﬁued to function with ‘the same prerogatives,
Rumania soon ‘endsavoured to rid hefself'of this
1nterna€iangl:tutelage, and under the §inaia Convention
of 18 August 1938 she laid claim to the.powers of this

- Commlssion on the grounds of her tawritorial

jsoverelgnty.

nn l March, 1939, Gernany wa.s admitted to member-
" ship, and‘the Commissicr, 1n-apite of Lhe war,
continued Yo function wutil 1 Sepuember, 1340,

- Then, since the USSR had begome a riparian.State
‘of the Danube following the ‘1940 agreement by which
-~ Bessarabia was annexed{tatfhﬁﬂﬁig:Genﬁany was forced
- ko agres to the.amendnwnt'Of the Statute 80 as to V
provide for the participation of the ﬂSSR. i This
questlon of regulations: governlng 1nternatlona1 rivers
was taken up again at Pctsdam in 1945, but wnthout
success, At the London Conference of Foreiga
Ministers in Septcrber, 1945, the Unitad States
advocated internationalization, The’ USSR urged that
the regimé of these rivers be settled by the
riparian States alone. A riew conventicn wss signed
at Belgrade ¢n 18 furust 1948,  Rub only fhe
‘riparian Staies gigned it; the three big Western
powers abstained. ' |
The positions takeﬁﬂup by“thoée‘thrée'Powers
differedAconsiderablya- F?énée and ths United
Kingdom invoked the 1921 agresmant urzing thab the
obligations laid down therein be respected, The
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Unitsd'statea which was not a partj'to this Agreement,
took up its stand as thé ohampion of internationalization,
Thé’ﬁrinciﬁleVof'freadom of ‘navigation is also
dngorporated in the Beigrade Conventdon, ‘but since -
" there-is no clause providing for,ﬁuum;ssioh of caged -
of infringement to & court of law, the matber is left
“nainly to the discretion of the' m.pa.rian st.e.t.ee.
A single new Danube Commissinn has likewise been

st up, eumposad of representatlves of bhe riparian
States.

Its decisions are taken by a majority vote, bt
in important cases the consent of th State concerned
must be obt#ﬂned.'

‘ - Ibs funotions which are somewhat eompllc*ted are:
to draw up a modal set of rules for navigation, to

serve s a basis for those of the rlparlan States, to -
| draw up plane for l*rge-acale worka, and to, raﬁort
~ cases of infringement of the navigation,rulea/tofthe
ripanlan States, subsequently taking care to see
: that the penalttea 1mposed are duly carrled out.

It therefor% acts malnly in the capacity of a
guardian.- H;t gan_onlx toke action if a State is
.not itself able to undertake the‘works,recommended.

In addition to this Commlssion two speczal riv lr

*admdnistrations have been set ‘up: “one for the Iron
Gates, entrusted to Roumania and Yugoslav1a, and one

. for the mouths, enbrusted to Roumaria’ and the USSR.
They have wider powers than ‘the Comm1581on'1tself,

- since they may carry ogt'wqué,;drganize pilotage,
and fix and levy iiuga,
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PACIFIC SETTLEMENT OF INTERNATTONAL DISFUTES

o1, CONVENTION FOR _THE PnCIFIC SETTLEVENT OF INTERNATIONAL

DISPUTuS

(The Hague, Nctober 18, 19n7)

PART TV ~ CHAPTVR I1 - THE PERMANENT CCURT OF ARBITRATION

rt; {i' Wiéh‘the pbjéct'of facilitating an immediate
récourse to arbitrati@n fof international differences, '
which it has not been possible to settle by diplomacy,
the contrecting Powers undertake to maintain the
Permenent Gourt of Arbltratlon, as established by the

“ 'Pirst Peace. Conference-.-aA

‘HArt. 42 : - The Permanent Court is compctent for all
arbitration ca%és, unless the parties agree to institute
" a special tribunal, |

LS

Art, 43 : The Permanent Court sits ot The Hague.
» An International Bureau'Serves a8 registry
- for the Court..s =~
Art. 44 :°  Each contrécting Power selects four persons
at thé most, of known competency in questions of
international law, of the highest moral reputation,
and disposed to accept the duties of arbitrator,
The perscns thus.sslected are inscribed, as
mianbers of the Court, in a list which shall be notified

v =11l the contracting Powers by .the Buresis..

The members of the Court are appointed for

a term ofsix years, Those appointments are renewable,.,.

Art, 45 :  When the contracting Powers wish to have
recourse to—the,PermanantACqurt for the settlement of
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a difference which has arisen betweer them, the
- arbitrators called wpon to° form the tribunal with
Jurisdiction to decide this difference must be chosen

from the general list of members of the Court,

Falling the direct, agreement of the parties
on the comp031tion of the arbitration tribunal, the

following course shall be pursued 3

Each party appoznts two arbitratara, of

f%hom one only cen be its national or chosen from among
the-persons selected by it as members of the Permanent

Court, These arbitrators<togethe# choosg an umpire,
If the votes' are equally divided, the
-cholce of the umpire is. entrusted to a third Power,
selected by  the parties by common accord. .

Art. 56 ¢ The tribunal being thus composed, the
parties hotify to the Bureau their depermlnation to
have redourse to the Court, the test of their

compromis, and the names of the arbitrators,

’ CHaPTER‘III'~ ARBITRATION'PRQCEDURE

Art, . 1 With a v1ew to encouraglng the development
of arbitration,. the eontractzng Powers have agreed on
the following rules, which are applicable to
arbitratién proceduré, unless other rules have been

‘agreed on by one paxtles.

f}grt 52 : The Pcwers which have recourse to
'arbitration sign a compromis, in whlch the subject of
the dispute is qlearly definéd, 'the time allowed for
appointing arbitrators, the form, the grdqr,.and
-time in which the tommunication referréa.té in
Article 63 must be made, and the.amount of the sum
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"which each party must depoait in advance to defray the

expenses,

~ The compromis likewise defines, 1f thers is
veccasion, £he manner of appointing arhitrators, any
special.powais which mayréventhally beiong to the tribunal,
. where it shall ﬁaat, the language it shall use, and the.
langaages the employment of which shall be suthorized
.befbrn it, and, generally speaking, all the conditions
en whioh the parties are agreed.

Arts 53 ¢ The Permanent Court is competent to settle
the compromis, if the parties are agreed to have
recourss to-it for the purpcss...

Art; 55 : The duties of arbitrator may be conferred on
ono ‘arbitrator alone or on several arbitrators selected
by the parties as they-please, or'bhosen by tﬁeﬁ“from
the members of the Permanent Court of Arbitration
-established by the present Convention, '

Failing the constitution of the tribunal by
direct agroement botween the parties, the course

-referred to in Article 45, paragraphs 3 to 6 is followed...
Art. 57 ¢+ The umpire is president of the tribunal ex
ggfgeia. '

When ‘the tribunal does not include an umpire,
it appoints its own president.,.

Art, 63 1 As a general rule, arbitration procedure
comprises two distinet phases : pleadings and oral

discussions, ..

- Art. 81 :  The award,vduly pronounced and notified to
‘the agents of the pertics, settles the dispute
definitively and withowt appeal.
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Art. 82 : Any dispute arising between the parties as
to the‘interpretation'énd'execution of the award shall,
in the absence of an agreement to the contrary, be
submitted to the tribunal which pronounced ite

#* ¥ * 3 #* ¥ #*

I1. SIATUTE OF THE INTERNATIONAL COURT OF JUSTICE
" (8an Francisco, dune 26, 1945)

CHAPTER I - ORGANIZATION OF THE COURT

Art. 2 3 The Court shall be composed of a body of
independent-judges, elected regardless of thelr
nationality frbm.among persons of high moral
character; who possess the qualifications. required in
their respective countries for’appointmenﬁ‘to the
highest judicial.offices; or are‘juficonsults of

recognized competence in international law.

',Art; 3 $ -l} The Court shall congist of fifteen
'members, no twe of whom may be nationals of the same
State LEXN

Art. 4 : 1) The members of the Court shall be elected
'vby'thelGeneral Assembly and 5y thé Security Council from

a list of persons hominated by the national groups in

the Permanent Court of Arbitration, in accordance with .

‘the follow1ng provisions,

2) In the case of Members of the Uhitéd
Nations not represented in the Permanent Court of
Arbitfation, candidates shall be nominated by national
groups appointed for thié purpose by their governments
under the same donditions as those prescribed for
members of the Permanent Court of Arbitration by
Article Lk of the Convention of The Hague of 1907 for
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"the pavific seb,lement of innernatwonal d*sputes.,g

Art, 13 ;1) The members ot the Court shall be elected

for nine years and mey be rv—§Lth€d c1a

Art, 16 : 1) No membsr of the Court may exeraisé'any o
politieal or adminigtrative functiowu, or cngege in any

other 03 cn;et*>1 of a prﬁfgsﬁ*>ﬂal nagrre,

Art, ':' 1) The Court mey “rom time to bLime form one
or more Chambora, coupossd of three or more judges as
thé Court may dotermping, {ovbdealing wivh pafticular
".categories of :aseaf for example, labour;éaées and
~cases reiétinp to trepsit and communié;t;ons,

| 2) Tre Cour' mav ab any tiﬂ@iform a .‘.
Chamber for daaljng with a partlcvl@r case The -
number af judges to coastitube such a Chaﬁber ehall be

determlned by the Court with tﬂc aporoval of the partles.

3) Cages alinll be %tard and dwteruined by
the Chembers provided for in. this article if the parties
so request ... | |
k Arﬁ, , 29 s With & visw to the speedy'despgtch of business, .
the Court‘shall farm antpally a Chamber composed of
five judges which,; n% $he request of the paftias, may

hear and detormine gascs by summary procedure.  ase

‘ CHAPTER 11 - QUUPETENGH uy THE COURT

-

CArt. 34 0 1) Oniy Stotog rey be parties in eases before
the Court. v

Art, 35 1) Tro Court ghall be open to the States
\ partics to the pngnnb Statute‘

2) The oo;d*“Ou, under wh;ch the Court
phall be npeu to cther States Shdl¢, subjecﬁ to ths

anacinl provisions. esmtainad in trastices in force, be
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laid down by the Security Council, but in no case shall
Buch conditions place the parties in a position of
ineqnality before the Court,

ARt §6: l) The. jurlsdiction of the. Court comprises
all cases which the parties refer to it and all
matters speclally provided for in the Charter of ‘the
.United Nations or in treaties and conventions in force.

_ 2) The States parties to the present Statute
may at any'bﬁme declare that ‘they recognize as compulsory
ipso facte facto and without special agreement in rnlntlon
to any other State accepting the sdme obligat*on, the
jurlsdlctlon o’ the Court in all legal disputes
concerning: '

cay the interpretatlon of a treaty; o
b) any questlon of internatlonal law':“"‘
c) the exlstence of any fact which, if established,

' would constitute a breach of an international

obligation;
d) the nature or extent of the repaiation~to be
made for the breach of an international

obligation..

3) The declarations referred to above may be
made unconditionally or on condition of reciprocity on
the part of several or certain States, or for a certain
time;

o A) Such declarations shall be deposited with
the Secretary~General of the United Nations, who shall

transmit copies thereof to the parties of the Statute

‘and to the Registrar of the Court, |

Art. 37: Whenever-aAtfegty‘of cbﬁvéﬁtidh'ih foree

'nprdvides for refererice of a matter to a tribunal to
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| hava been 1nst1tuued by the League of Natlons, er ta the
Periwsnent Court of International Justice, the matter
shall, as between the partles to the present Statute, be

referred to the Internatlonal Court of Justlce=

Art, 38 : l) The Court, whose functign is ta decide
in accordance with intcrnational lew such disputes as

are submitted.fo it, shall anply':

&) international conventions, whebher general ar
S partlcular, establlshing rules expressly
. recognized by the contesting Statesy
3).einternationdl custon, as evwde“ce of a general
‘- practice accepted as law; '
¢) the general prin01ples of law “ecognlzed by |
 civilized nations; , _
d) subject to the nrov1svons of’Artlcle 59, _
. judicial de0151one and the te chings of the .
most highly qualifled publicists of the varloua
nations, as sﬁbsidiary means for the deﬁermination

of rules of law,

2) This provision shall not, preJudlce the -

power of the Court to decide a case SX aequo ¢t bono,

if the parties agree thereto,
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SUMMARY OF THE WORK OF THE GROUP OF EXPERTS

FOR THE STUDY OF LEGAL QUESTIONS, AND TEXT

OF RECOMENDATION No.2 OF THE COMMITTEE ON
ELECTRIC POWER

The Group of Experts for the Study of Legal Questlons referred to
in the prefatory Note by the Secretariat examined inter alia at its
various meetings® the problems raised by the fo: oregoing study.

It first of all urged the necessity for m&king a.clear distinction
‘between sticcessive rivers, i,e. rivers vhich cross the frontier. and
contiguous rivers, i.e. which form the frontiér between two or more
States. | ‘ '

It submitted to the Committee on Electric Power'a.number.nf
- recommendations which the Committee adopted at its sixth, seventh and

eighth sessions,

I, " In the case of successive rivers, the Committee felt. that in
present circumstances the preparation of a general'coﬁveﬁtion
presonted difficultiles. The hydro-electric developﬁent of a
successive river raised specific,iésues'thch\éouid“bhly be solved
by means of agreements between the interested couﬁtries;- At
“the same time, the conclusion of such agreements'ﬁés'liable to
give rise to certain difficulties. Hence the Committee asked the
-Secretariat to place itself atb the disposal of gﬁVernﬁenﬁs to

- facilitate negotiations of that kind. | |

-Since this decision was téken, the Secretariat has already
intervened at the request of governments in scveral specific cases,
~and the Commitiee was gratified tec note the facs, and hoped that

such action would be continued.

- I, On the other hend, the hydro-electric development of
contiguous rivers raises a number of difficulties which are common

to all countries. The Committee therefore put Tbrﬁard a

* Dates of meetings: 5 and 6 December 1950; 14 and'15,Mﬁrch 15515
25 June 1951. ' :
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recommendation to governments on various:points. The text of the
recommendation is reproduced belew., The Committee's iea in
making a fecbmméndation‘of thisrkind'ﬁaé'fhdt 1ts clauses might be
reproduced in conventions concluded between the govermments of

" countries interested in the Qevelopment of “ivers fomming their

' frontiers. ' ' ' S

Tt mqy be Lseful to give a few pvrt*cul&rs ragarding the
'preparatory work on which ‘the text was based,

~1. The frontiar is gunerally dete*mlﬁed by the Qh@igag in the case of
~navigable rivers and by the median line of the waters 1n the case of
none-navigable rivers. The frontier divides the waters of the river
into tﬁo’pdrté,‘ééch'of'ihe‘riﬁériéh States usually owning one part.
The power produced is generally shared 6utibéﬁvéeﬁ'the’twn éodntries.

The harnessing works necessary before the waters can be utilized nay
be installed on both banks; - but more often tham not, part of “the plant,
especlally the intakevg&lleriesvand the. power station, nmust for technical
and geological reasons be- situated either on one bank. or on the other.
The siting of the plant must be primayiiy dictated by these technical
‘eonsiderations . imrespeculve of the contour of the frontier, the choice
of the nost suitable site being made by a jolnt commission.

2. ' The riporish States as a goneral rulé contribute £3 the construction
and operation of ‘such works in proporticn to the amount of power they

receive,

This contribution means ﬁhﬁt‘aﬁiﬁhe’ggéggggqgggg stage in the first’
1nst§nce, materials, sguipment and manpower must be éxported to the
¢ountry on whose territory the installations are set-up. The various
supplies, and more generally the services réquired in order to carry
out the project, are subject to taxationwand,customs,duﬁies,“and to the

normal quota regulations. .- .

‘As the object of these supplies and gervices'is to set up on the
territory of a neighbﬂu¢ing Staue part of a plant which will turn the
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water belonging to the other Stabe into eléctriz power for the latter's
use, the Committee considered that it would be only reasonable to grant
exemption from taxation, and to waive the ordindry quota regulationg,

- in the case of imports and exports of equipment reQuired for conetruction,
et any rate to the extent, say, of the percentage:df power allotted to

each of the States cnnqerned,

3. But in practice, the contribution of eash of the Sﬁaﬁeé to the
construction of the plant can not be made in emuetly the theoretical
proportions mentioned above. In fact it dis often more efficient and
economical for a given country to furnish more than its_thebretié:l
share. One country, for examplé,rmay find it convenient 4o supply all
the Bbour. Another may furnish all the electrical equipment,.where
its domestic production enables it to produce -such equipment on a large.

scale and more cheaply than the neighbouring country.

The perty authorized to allot such orders for equipment i3 of course
the common concessionnaire. Vhere the‘latter is unaltie te gnportion
supplies and services exactly in accordance with the théoreﬁital formula
laid down, or where it comsiders that the state of the markets in the
two countries indicates a different allocatiqn'poliby, the comaon

concessionnaire should be authorized to change the arrangements.

The Committee felt therefore that exemptlion from jmport dutfes,
export charges, and the wailving of the ordiﬁary quota regulations sheuld
be extended to cover all supplies and services which go into the

censtruction of ‘joint werks.

,‘4. ~But there must be scme supsrvision of the allocation of supplies and
servi&es by the concessionnaire, e ensure that the methed of sharing

ouf between the two countries is fair and efficient, and 1s based on the
principle of the best use of the available facilities, The Coﬁmittee
felt that this supervision should be in the hands of the joiﬁt commission.

" referred to above.
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. 5. _With regard to gperation, since the power produced belonés‘bartly
to the one riparien State and partly to the other, even though the
pover station and transformer unit are situeted in the terriﬁory of one
and the seme State, ﬁart of the power will be used by the other
riparien State, Hence, the Cammittee was of the opinion that certain
facilities should beAgranted in regard tn}the transmission and even the
export of such power.

6. Works construction and operation may involve the use of iabour
from both countries. The Committee would like to see certain
- fecilities granted for that purpose.

7. But the construetion, and still more, the operation of such plants
" give rise to further difficulties yet.

As a general rule, the twe coumtries grant the.concession to a
common ooncessionnaire with the status of a company under municipal
law., Provisions governinmg the right of comcession are generally
included in the concession agreement for the benefit of each of the
riperian States. o

Iand taxes on the other hand, are payable te the eountry on whose
territory the works are installed; and it was felt ﬁhaﬁ there was no
oceasion to recormend any change in the arrangements for levying such
taxes.,

But side by side with the land tokes there are various miseellaneous
dues and charges levied on companies, paysble exclusively in the
country where the company's hemd office 1s situated, the liability for
" assessment being determined by the whereabouts of the office. In the head
case in point, however, the company would be a joint concern whose head
~ office might equally well be in the neighbouring country, and the power
" produced is intended for both countries. - -

In such circumstances, the Committee felt that o simpler procedure
would be desireble. The same would epply to the tramsfer of currency,
vhich in the ordinary way invelves lengthy formalities,
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-8+ The difficulties mentioned above are not the only onee. - The
'legal status of -such ccmpanies, and in another connexion the question
of loana for exnmple, also raige: a host of" problema.

The Committee wondered therefore, whether 1t would not be simpler
to'keap public international establishmznts of this kind free of ell
“connexfon vith eny partiouler national legal system, = But the question
uhether the efficient functionipg of undertakings for the construction
end operatirn of hydro-olectric plants situated on eantiguous rivers
‘might not be better catered for if they were given a purely international
legal stm, ¢ pational legal status with e necessary dsrogetioms,
cannot, be profitablx discussed until a study has been carrled out op the
substence of the problem, 80 a8 to bring out clearly the scope of such
derogations.

TEET aF REQGMMENDAEION Ng,

suhmitted to Governments by the Committee on Electric
Power with & view to facilitsting the hydro-electric
development of contigudus rivérs and lekes. (Adopted
by the Gomittee on 3 October, 1951)(1’

The Oommittee on Electric Power,

CONSIDERING thmt the hydro-electrio development of rivers or lakes
gerving as a frontier betwsen two or more States - so-called éontiguous
rivers and lakes - is of inoreasingly great imporﬁance‘fbr.the develop=
- ment of Eurdpean elactricsl resources end for the satisfaction of the
requirements of the Europgan economny,

but that this development raises a certain mmber of political,
legal and administrative difficulties concerning both the constructiqn
and the operation of plants, ' '

DRAWS THE ATTENTION of governments to the 1mportance of introduoing
into conventions regarding such development, clauses whioch might be
drafted as follows: '

(i) This text was distributed under the symbol B/ECE/EP/117
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Where tvwo or more ncighbouring States participate in the
~eonstruction of works, such works shall be treated by the States
concerned in thefsame wey as if ‘comstruction were taking place on
their own territo:y,~irrespeétive of tpe,si&g_chqsen,‘

The two States agrees that supplies of equipment and materials
and the various services required for carrying out the harnessing
~ shall not be charged import duties (customs duty etc,) irrespectlve
. of the site on vhich any of such supplics and services are actually
‘used. ) ‘ o
. 8imilarly eny taxcs levied on exports i# either of.the two
Stetes shall not be levied by that State, irrespective of-the
site on which any of such supplies and services are actually used.

Should special taxation be imposed in elther of the two
States, for instance in the form of a capital levy, the necessary
measures shall he teken to grant adéquate compensation to the

Aother State for any damage sustained by it or by the natural or
Juridieal persons under its jurisdiction.

The two States, each insofar as it is .concerned, shall grant
residence, working, entry, exit and any other similar permits
required by persons needed by the concessionnaire for the con-
struction of the works, -

| RECOMENDS
1. ~ With regard to construction:

(2) that the best site should bé salected after an examination
df the locality by a joint commission composed of representatives of the
two countries concerned, on the basis of technical considerations
irrespective of the position of the frontier; - this éommission_might
also be entrusted with supervision gf the fair and rational apportionment
of supplies and services between the two couﬁﬁries;
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(b) that in the event of a country setting up several joint
ccmmissions with another country, that country'!s representatives on
these various commissions should consist, in part, of the same
individuals; '

2. With'regard to operation:

(a) that power allocated to one of the two States and
produced on the territory of the other shenld be exampted by the latter
from all taxation, dues and legal restrietions of any kind, 80 that it
noy be freely twensmitted to the former State, and be sibject to the
same conditions, in every respect, as power produced on its own territory;

(b) that the power allocated to each of the two States should
be exportable to the other State in aécbrdance with the legal provisions
governing the export of electric power in force in the State entitled
to that power;

(c) that if either State is unable to utilize the power
aliocated to it on its own territory, it should do nothing to prevent -
the power thus available from being exported to the territory of the
other Stete:

| (d) that the same facilities should be accorded to personnel
operating the works as were laid down for the construction  period;

3. More generally, with regard to the legal position of the common
copeessionnaire:

(2) that taxes and dues on companies should be levied in

. accordance with the fiscal agreements and g¢onventions on double taxation
concluded betWwsen the countries concerned, but that taxes and dues on
dividends should not include charges which would result in differentiation

between the sums finally roceived by the shareholders;

(b) that fiscal dgreements or conventions on double taxation,
vhere thess do not already exist, should be concluded between the

countries concerned;
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(c) that each of the two States should undertake to provide

"~ the Joint concessionary undertaking, upon request, with the necessary

currency tranefer facilities, both during the construotion period, and
for the Operating requirements of the works, ' '

(@) that the above previsions regarding currency exchange
regulations should be included in an agreement to be concluded between
the two States for the payment. of wages; such agreement should also
4make provision for the transfer by workers belonging to the other
riparian State of their wagea and allowunces to their country of origin.
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ALPHABETICAL AND CHRONOLOGICAL LIST OF TREATIES
AND CONVENTIONS REFERRED TO IN THIS STUDY.

A. Bilsteral conventions concermning the hydro-electric development

of waterways of common interest,

AUSTRIA : _ _.paras

10 March 1921 .. ‘Czeshoslovakia freaty of Prague - 78
: o (regarding the Thaya)
1926 ' Bavaria jorecment between the 81

Tiroler Wasserkraft-
Werke and Bayernwerk

bl9§7 Germany . Agreement of Vienna 38
(Allied Mllitary : , : o
Governments) |
1948 Bavaria Agreement regarding - 87
: : the Inn and the . :
. _ Salzach _
June 1948 Bavaria - hgreement regsrding 88

the Rissbach, Dlrrach,
Kesselbach, Blaserbach
and Dolimannsbach

BAVARL A
4 June 1917 Wlirttemberg “Treaty of Ulm ' 77
, (regarding the I11)
1926 Austria . Agreement between the &1
Tirmnler Wasserkraft-
_ ‘Werke ard Bayernwerk
1948 Austria  Agrecment, regarding 8
N the Inn and the Salzach.
June 1948 hustria  Agreement regarding 88
S the Rissbach, . Dlrrach,
Kesselbach, - Blaserbach
and Dallmannsbach
_BELGIUM
20 July 1927 = Portugal - Convention of St. 82,181

Paul of Lornda .
‘(regtrdlné the M'Pazo)

¥
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| (iu,j‘l October 1940
(7 November 1940

20 May 1941

10 November 1941

lO.Mhrch'I921 _

I, Getober 1913
17 December 191

27 hugust 1926
19 November 1930

10 February 1947

1947

1 August 1947

17 December 1914

10 February 1947

18 June 1949

CANADA

United States

United States

United States

CZECHOSLOVAKTA

Austrie - '

FRANCE

Switzerland
Ttaly

Switzerlend
Switzerland.

Itely

GERMANY

para:.

Agreement regarding the 85,187
basin of the Great Lakes

énd the St, Lawrence

Agreement regarding 85
Niagars River: ... .

Agreement regarding. 85

Lake St, Francis

Treaty 6f Prague 78,168
(Theya)

~ Berne Convention 75

 {(Rhéne) -

. Convention regarding 76,174

the Roya

" Berne C-nvention 80
(regarding the Kembs
power-stetion)
Berne Convention 8L,
(regarcding the 173,180
Chételot Falls) .
Treaty of Peace 76
(provisions regarding
the Roya)

' Agreement of Vienna 38,168

Austria

HUNGARY

Cgechoslovakla

ITALY

France

France

Switzerland

Convention regarding the 175
Danube and the Tisza

Convention regarding 76,175
the Roya '

Treaty of Peace 76
(provisions regarding

the Roya)

Convention regarding 89,173,

the Reno di Lei 181



L1 July 1926

2 July 1927

11 August 1927
|11 August 1927

L October 1913

- 27 August 1926

19 November 1930. .

18 June 1949

1 July 1926

lPOREQGﬁL

-Union chSouth

Africa

Belgium

Spain “

SPAIN

?ortugal

SWITZERLAND

France

. France

France -

Italy

E/ECE/136
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.. Cape Agreeﬁénf

(Kunene River)

Convention of
"~ st. Paul of

Loanda (M'Pozo)

Lisbon Convantlon
(Douro)

‘ Lisbon Convenxion;
‘(Douro)

Berne Convention

(Bthe)

BernévCohventionb
(Kembs power-station)

Berne Convention

- (Ch8telot Falls)

Convention regarding

the Reno di Lei

UNION OF SOUTH AFRICA

Pertugal”

Cape Agreement
(Kunene River)

UNITED STATES OF AMERICA

(14,31 October 1940 Canada

(7 November 1940

20 May 1941

..~ 10 November 1941

Canads -

* Qanada

Agreement regarding -
the basin of the
Great Lakes and the
St, lLawrence

Agreement rcgarding the'
Niagara River :

Agreement. regarding
Lake St. Francis

para:

795
173,181

82,181

83,174,
182

.. 83,17,

182

75

80,182
81} ,123 )]-80

89,173,
181

79,173,

181

85,187

85

85
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WURTTEMBERG para:

L, June 1917 Bavaria Treaty of Ulm T

(regarding the I1l)

B. Bilateral conventions conccrning the general use of waterways
of common interest

AFGHANISTAN A
\3 February 1934, India Kabul fxchange of Notes 137
| AUSTRIA
1616  Turkey Conventien of Viemna 2L
13 May 1779 . Elector Palatine Conveption of Teschen . 6
10 September 1919 Allies Treaty of St, Germain 102,181
1923 Bavaria Agreement regarding 109
28 April 1923 Ttaly : the Lowsr Lech 9
22 October 1923  Yugoslavla -9
9 November 1924,  Switzerland Treaty for the 176,181
regulotion of the Rhine
11 March 1927 Hungary Legal Protocol 123
12 December 1928 (Czechoslovakia Treaty of Prague 127
BADEN
10 May 1879 Switzerland Agreement regarding 95
the Rhine
‘BAVARIA
1923 Austria 'y | Agreement regarding - 109
the Lower lech
: BELGIUM
26 June 1816 Prussia 92
7 August 1843 Luxembourg Maestricht Convention 92
8 August 1843 Netherlands ' 92

27 September 1843) .
12 May 1863 ) Netherlands

11 June 1892 Netherlands - 92

Treaties of The Hague 93
(regording the Meuse)

25 QOctober 1929 Germany : Agreement'signed at 131
: Aix-L2-Chap=lle ,
22 November 1934 United Kingdom Agreement signed at 138,181

London



1 November 1932
20 December 1933
- 15 March 1940

29 January 1618

27 November 1919

11 January 1909

2, February 1925

3 June 1929

9 May 1906

3 Fébruary 1927
18 February 1928
22 May 1928

14 November 1928
12 Deceriber 1928
15 July 1930 -

2i August 1937

. E/ECE/136
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BRAZIL paras
United Kingdom Exchange of Notes 136
Uruguay - Montevideo Convention 137
United Kingdem  Exchange of Nntes uwl
BRANDENBURG |
Poland vTreaty-Qf Trzebieszaw 65
' (regarding the Oder _ - :
and the Warta)
 BULGARIA
Allies Treaty of Neuilly 102
CANADA
- United States - Treaty of washihgten 9,27 ‘)
9,176, )
S 182 )
United States  Treaty of Washingbton 114,176
' © {Lakeé of the Woods)
CHILE
Peru Treaty regarding 181
‘ Tacna and Arica
CONGO
United Kingdom Treaty of London 98
(8emliki or Isango
River) ‘
CZECHOSLOVAKIA
Germany Treaty of Berlin 121,181,187
Poland Katowice Convention 125,176
Germany Treaty of Prague 125
Hungary Prague Couvention 27,126,181
Austria Trehty of Prague 127
. Rumania Prague Convention 132,173,181
Hungary 139
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DENMARK | ' . _paras
10 April 1922 Gemany Cbi:enhagen Agreement 27,106,
S 176,182
DOMINICAN mmv |
20 rebmm 1929 Haitd Tresty of San Domingo 28
7 May 1929 Bnit.ed Kingdom GairmExcbsnamot Notes 129,181
| CETOTA B o

2 Fehruary 1920 U.8.8.R Trea‘oy of Tartu. 102
| ETHIOP;A S
15 May 1902 - United Kingdqm Agrésment of Add.t&-Ababa 96‘

o e - (regarding the Blue’ Nile)

1 October 1720 U.8.8,R. v Treat,y'of Dovpat ' - 102
28 October 1922 U S 8.R. Treaty of Helsingfors 107
28 April 192,  Norway ' ' ‘Convention of Christiania 180
1, February 1925 Norway S S0 0 113

FRANCE
30 May 1804 - Germany " Treaty of Pars’ ' 2
26 May 1866 Spain  Additional Act to the 94,176
: ‘ :  Treaty of Bayomme of 2 -
“- Dec. 1856

- 30 ertembef 195 Netherlandé -Agreemen‘b regarding thé 100,179
R S . frontier between Gulana -

g _ Catd ‘Surinam . o o 0L
28 June 1919 . Germany . Theaty of Versailles. ~ 15,4k,6k,80

7 March 1923 United Kingdom Exchange'of Notes and . 182
- L Agreement rdgardlng the
Syrian-Palestme frontler

W August 1925 Germany Treaty of Paris - - 117,181
13 November 1926 Gemany, ae.rre - Protocol’ of Ssarbriicken 119,175



8 November 1785

30 May 1804 -

27 hugust 1918 f'

28 June 1919
10 April 1922

14 June 1923

L. March 1925

16 Juiy-;925‘

1, August 1925

27 January 1926

19 August 1926
13 November 1926
3 February 1327

16 February.l927>

11 April 1927

29 January'1328
22 May 1928

25 October 1929

20 February 1929

L June 1920

14 April 1924 |

11 March 1927
‘14 Novenber 1928
24 Augvst 1937

GERMANY

Netherlands

France
U.5.8.k.
Allies
Denmark -

Poland

Pnland

. Lithuania °

Frgnée
Poland
Poland

- France, Sarre .

Ugechoslovakia
Poland
Poland.
Lithuania
Czechoslovakia

Belgiun

HAITI

Dominican”

Hepublic

E/ECE/136

. HUNGARY

Al}ies o

Rumania

Austria

Czechoslovakia

- Czechoslovakia
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para:
Treaty of Fantainebleau 90,175
Treaty of Paris 21,
Treaty of Berlin 101 _
Treaty of Versailles 102,180,186
Copenhagen Agreemsnt 27,106,176,
‘ o 182
Agreement regirding
frontier waterways - 181 ¢
Agreement regarding
the Noteé and the Gida 115
Additional Act to the = 116
Treaty of Berlin of S
1 June 1923 _
Treaty of Paris - 117,181
Treaty of Poznan 118,175
Treaty nf Kozle 118
Protocol nf Ssarbriicken 119,175
Treaty of Berlin 121
Treaty of Poznan 118,122
- Agreement regarding the 176
Drewenzg '
Berlin Convention 124,181 .
Treaty of Prague 125
Agreement signed at - 131
Aix-la-Chapelle = '
'Tpeaﬁy of San Pomingo 128
Treaty of Trisnon = 102,276
Bucherest Convention 112
Legal Protocol 123
Prague Convention 27,126,181
Budapest Canvention - 139
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3 February 1934
1 June 1934

15 April 1891

27 January 1924

20 July 1925

" 11 February 1929 -

. 11 August 1920

12 July 1929
- 15 July 1925

2? January 1928
1 May 1938

7 August 1843 -

18 February 1924

21 May 1906

3 February 1944

INDIA

Afghanistan
Siam

ITALY

United Kingdom

-Yyugoslavia

Yugoeslavia
Vatican '

LATVIA

' U;S;S.Rt

LITHUANIA
U.S.8,Re
Germany

Germahy

Poland |

LUXEMBOURG
Belgium

MADRAS -
Mysorg

MEXICO

United States

United States

Kabul Exchange of Notes

Bangkek Exchange or
Notes

Protocdol signed at Rome -

(regarding the Nile)

Agreement regarding the
Fiume aqueduct and the
River Recina

" Treaty of Nettuno

Lateran Treaty

Treaty of Riga ’

"Tfeaty of Moscow
" Additional Act %o the.. -

Treaty of Boerlin of
1 June 1923 o
Berlin Conventiqﬁ

b

Kaunas Convention

Maestricht Convention

vTreaty of washingtonA

(regarding the Rio
Grande) o

Treéﬁy of waqhingtoh

paral

137
137

%

C'Ixd

116,75
116

102

102
116

124,181
1,0

92

110

99

-22,27,142,
174,176
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MYSORE = ‘ paras
18 February 1924 Madras . 110
NETHERLANDS
8 November 1785 - Germany Treaty of Fontaineblesu - 90,175
7 October 1814 Prussia - Treaty of Cleves , 14,913,175
8 Augnast 1843 Belgium : 92
27 Sephember 1843 Belgium Treaty of The Hague - 93
12 May 1363 _ Belgluu Toewsy of Tl Il - 93
11 June 1892 Bélgium _ S ’ o 93
30 September 1915  France Agrecment regarding the 100,173

frontier bebween Gulana
- and Surinam '

. NOEWA
26 October 1905 Sweden Convention annexed to the 6,97,181
- ' Treaty of Karlstadj'
28 April 192, - Finland Convention of Christiecna 180
14 February 1§25 Finland ' . 113
11 May 1921 -~ Sweden ‘Stockholm Convention 130,169,175
PALATINATE:
13 May 1779 Rustria Convention of Teschen 6
PERY
3 June 1929 Chile Treaty regardieg Tacna 181
and Ariaa
POLAND
$
20 January 1618 Elscbor o1 ireaiy 0L LTZ20LeSZOW -
Brandenburg (regarding the Oder amd 65
the Warta)
18 September 1705  Sweden Agreement regarding the 65
. Warta
18 May 1921 - - Ukraine Proteeol to the Peace 103

Treaty
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28 December 1937

26 June 1816

7. October 1816

U, Aprid 19%

15 July 1930

, Decamber l§31

28 June 1932

1 June 193,

PRUSSLA
gelglum
Netheprlands -

. RUMANZA

, Hu‘xigaxy =
Czeoi_zoalm@ixi&

Yugoslavia

~ Yugosalawvia and

- the Inbeyw -

national

R Commdssion of

" the Dahube

S osM

Indla .

-Buchares?
Prague Conrantion

Antex 12 -
page 318
" POLAND - page:
" 14 June 1923 Germany’ Agreement régafaing o 181
I 3 . frontier waterways ‘
‘14 March 1925  Germeny Agreement regarding the 115 -
' ' . Note8 and the Gida
27 January 1926 ~ ‘Germany Treaty of sznan' 118,175
19 August 1926  Germany - Treaty of Kozle Cous
16 ¥ebrvary 1927 " Gewmany Treaty‘ot‘ Po’zﬁan - 118,122
li April-ig7 Gefmany Agv-eemenb vegax’ding 'ohe7 | 176
, o - Drewenez - .
18 Feb:uargf ‘1928 *  Cwmechoslovakia Katowice Conven‘t;iori 125,176
10 April l932 v Ua8.5,Hs ~ Mosacow Conveﬁtion 134 i
14 May 1938 “Lithuanic - Kaunas ‘Ccnvention U0
_, | PORTUGAL
11 August 1927  ‘Spaln - fishon Convention 27
11 May 1936 and = United Xingdom Exchange of Notes 180 .

regaxding the Tanganyika~ '

Mogambl.que fmm..s.er

| Tyeaty of Cloves -

© Belgwade Convention

- Agreement eigned ak -
- Semering {regerding
"the Iron Ceates)

Bangﬁ»,ol: EaMaae oQ
. 1\(%6» "

Convenidon . -

14,93,175

133,382



26 May 1866

11 August'l927'

18 September 1708 f

2% October 1905

11 May 1929

10 May 187§

9 November 192,

10 August 1920

2 July 1023
8 January 1927

18 May 1923

15 April 1891
15 May 1202
S May 197 -

"~ 7 March 1923

7 May 1923

Cairo- Exchapge.o£_Notes
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 SPAIN ~ para:
France Additional Act tothe 4,176
: Treaty of Bayonne of :
_ . 2 December 1856
Portugal Lisbon Conventioﬁ 27
SWEDEN |
Polahd . Agreement regarding 65
: the Warta
 Norway Convention annexed to 6,97,181
- the Treaty of Karletad -
Norway . ~Stockholm Convention | 130,169,175
SWITZERLAND |
Baden Agreement regarding 95
‘ the Rhine '
Austria Treaty for the regulation 176 181
' ~ of the Rhlne
TURKEY
Allies " Treaty of Sévres 102
" Allies Treaty of Lausanne_ 102
U.8.5.R, | | 120
| UKRAINE
Poland Protocol to the Peqce 103
Treaty . ‘ .
JNITED KINGDOM
Italy Protocol signed at Rome  $A
- (regerding the Nile)
" Ethiopia 'Agreemeht.of‘Addis-Ababa %
: ,regarding’the Blue Nile
" Congo E Treaty of London %8
Franee Exchange of Notes and - 182 .
' ~ ‘agreement regarding the -
_ - Syrian-Palestine frontiev _
Egyoh 129,181
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UNITED KINGDOM  pra
. 22 November 1934 .Belglum Londan Agreament ' 1 138
: ' ' (regarding the frontier
between Tanganyika &nd
. Ruanda~Urundi )
11 May 1934 and ~ Portugal - Exchange of Notes regarding 180
28 December 1937 7" the Frontier between
: Tanganyika and Mozasibique
| UNTTED_STATES -
‘21 May‘l906;:.3 ;beico “Treaty of Washinston ‘ 99
_ o . | . (regarding the Rio Grande):
''11 Jenuery 1909  Cenada .  Treaty of Washington 9,27,99,
v - 176,182
15 December 1922 Bgtween the  Agreemént regarding the - 108
‘ ' States of Colorado River ‘
California, - I
“Arizons, Colorado,
. Nevada, New Mexico,
Utah, Wyoming
2, February 1925 Canada " Treaty of Washington 114,176
W ..t = . (regarding the Lake of" :
, A o the WOods) e ‘
3 Febfuary 194L  ‘Mexico vTreaty of washington 22,27,
. : ' * 142,1714-,
176
URUGUAY X
20 December 1933 Brazil ~  lontevideo Convention 137
Uc SAg_-_B_q_ . ,
27 huguet 1918 . Germany-  Treaty of Berlin 101
2 February 1920  Estonia - Treaty of Tartu - 102
12 Ju1y11920_'”' Lithuanié , Treaty of Moscow 102
11 August 1920 Lagvia .,  Treaty ot Riga 102
_ lh October 1920_ ~ Finland . - Treaty of Dorpat - . - . 102
28 Octobeakl922w,,.Einiand'“'7 Treaty of Helsingfors =~ 107
8 January 1927 ' rurkey | o o L 20

30 April 1932 Polaﬁd . Moscow Oonvention 134



11 February 1929

22 Qctober 1923

27 January 1924

20 July 1925
14 December 1931
28 June 1932
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VATICAN
para:

Italy Lateran Treaty 116

YUGOSLAVIA ~
Austria - ' 9
Italy Agreement regarding the 111

- Fiuma aqueduct and the .
River Recina

Italy ‘Treaty of Nettuno 116,175
Rumanja Belgrade Convention _ 133,182
Rumania and Agreement signed at , 135

International Semmering (regarding
Commissian of  the Iron Gates)
the Danube

e aad

C. Multilateral conventions concerning the hydro-electric development

of waterways of common interest

9 December 1923

Geneva ' e : 27 ,143-155

Convention

D, Multilateral conventions concerning the general use of waterways of

common interest

1804
1815

1856
1920 April 1911

24 April 1921
23 July 1921

22 February 1922

2t December 1933

1948

Convention on Rhine dues ) : 21
Final Act of the Chngress of Vlenna 156
(Articles 108-117) S

Congress of Paris . ” 157
Declaration of Madrid » 36
(Institute of International Law)

Barcelona Convention | 158
Convention of Paris establishing the - 1182,187
Statute of the Danube -
Elbe Navigation Statute ‘ _ 182 -
Declaration of the Pan~American ' 159

Conference at Montevideo

- Belgrade Convention establishing rew 160
“Statute of the Danube
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ALPHABETICAL LI3T OF RIVERS, LaKES AND CaNaLS

v A/3/k innex 3 par:grmph L

REPFER

RiD TO IN THIS STUDY

I. RIVERS
A; FURQPE
\ .
Ache ‘para,38, A/B/b Elbe
Ain para.?_,
Asch Eneo
hverserrhain para 89'F' Bitsch -
Bela A3/ Gammelaa
vBlda5aoa , ,fpara.l9 Glda
Blaserbach - pora.88 - Horyn
Boja para.133 I1ja
Bolwaniec  note (142) 111
Breitach  i/3/9 et 12 Ilier
Bystrazyca " note (148) Inn
Czernica note (148) =
R Isar
Danube - . para. b, 19, By
| 27, 38, 60, 104, Lebre
127, 135, 157, - 48
175, 176, 182,187 Jakobselv
Dniestr ~  para.l9 - (Vuogamagokl)
Dollnwnnsbach pura.?é Kesselbach
- Doubs para. 81, 163,168, Koremk
- 173,180, A/3/5 Krusaa
Douro para.19,27, 83 167, Kurische Haff
. ;A,ISL, Kutajoki- -
Drave L/3/1 ;
Ry .
Drewenz 1para.;] Lentasch
Durancs parg.? Licksa
Dit h ara.8s . S
HETach. Loper e : Luttojoki
Dwina, para,103, ’
- note (148) Mein
Dizwinosa 'notp (148) Memel

pera.19,27,105,
1.76,182. B

. parz.175
- &/3/7

note (l09):'
para.ll5, 181
note (;48)

‘note (1&8}

para.77,.86
A/3/8 -
para.6,38,97,
A/3/1L et 13

para,.8l,88,

h/3/11°

para. 9

'para.llj"

per“,ee

. note (148)
note (109)

para.l2h
hoﬁe (llQ)
para.lO?l
a/3/11
note'(liQ)
nots (llO)
parz,19, 109
pare.12l
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Merkis note (157)
Meuse para.19,25,90,93
Misdzielica note (148)
Miinalonjokl note (110)
Miniera pars.76
Morava  para.127
' :Mbropzif note (148)
Moselle  para.lhy, 19
Neckar puré.l9'
Niemen . para.l9 note
C (148) (157)
Noteé para.ll5, 181
Oder - pera.l9,118,125
Olsa " para.125
Pasvik - -~ - para.ll3,180
{Patsjoki). b
Porewaznin note (148)
Petruvka  para.l25
Pistojoki  note (110)
Po ; para.l?
Ponia riote (1&8)
Pruth | pufa.l? _
Prypec- . note (148),(157)
Raal para.123
"Raour. para.9l |
Recina - para,.lll
Reno di Lei 4/3/6;parz.89,
ST 169,173,181
' Rhiné para.15,16,19,
B 21,,61,80,91,95,
102,157,162,169,
174,181,183,186
. af3fr
Rhéne © . par2.9,16,75,

168, L/3/2
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