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the opinion that, by analogy and the interpretation
of certain Articles of the Charter, it was possible
to reply in the affirmative to the first question
raised by the Secretary-General. , , ..

In view, however, of the doubts expressed by
several delegations, it would be better to ask for
an advisory opinion from the International Court
of Justice and for that reason the Brazilian dele­
gation supported the Belgian proposal. It was
only when it knew the advisory opinion of the
Court that the Committee would be able to decide
whether the present provisions were adequate, or
whether it was necessary to establish new legal
rules to fill in any gaps that might have been
found. In the latter case, the Committee might
contemplate recourse to the International Law
Commission, as the Syrian delegation had sug­
gested.

The Brazilian delegation agreed with the opin­
ion expressed by the United States representative.
It reserved the right to state its opinion on the
remarks made by the Netherlands delegation
concerning the Belgian proposal when that pro­
posal was examined.

The meeting rose at 1 p.rn.

HUNDRED AND FOURTEENTH
MEETING

Held at the Palois de Chaillot, Paris,
on Saturday, 20 November 1948, at 3.30 p.m.

Chairman: Mr. R. J. ALFARo (Panama).

64. Continuation of the consideration of
the memorandum of the Secretary­
General relating to reparation for
injuries incurred in the service of
the United Nations

Mr. MOROZOV (Union of Soviet Socialist Re­
publics) thought that the Committee should first
of all reach agreement on the fundamental prin­
ciple that the United Nations should undertake
to compensate its officials for any injuries in­
curred in its service. He approved of the action
taken by the Secretary-General in connexion with
the incidents that had already taken place. The
basic question was to decide how such reparation
should be made. The USSR representative did
not think that undue emphasis should be laid on
the question of the responsibility of the State on
whose territory the injury was incurred. In his
opinion, the victim should be compensated re­
gardless of whether any given State could be
proved to have been responsible. It was also quite
clear that the Secretary-General was entitled to
claim reparations from the responsible State in
compensation for any expenditure incurred by
the United Nations in connexion with an injury
to one of its officials. The victim should, however,
be compensated immediately and should not be

'kept waiting until the United Nations had suc­
ceeded in its claim against the responsible State.

Mr. Morozov considered that the Secretary­
General should make a claim on behalf of the
United Nations in the national courts of the State
concerned, as he was perfectly entitled to take
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du Bresil est d'avis que 1'0n peut, en procedant
par analogie et par voie d'interpretation de ~er­
tains Articles de la Charte, repondre affirmative­
ment a la premiere question posee par le Secre­
taire general.

Cependant, etant donne les doutes exprimes
par plusieurs delegations, il convient de demander
nn avis consultatif a la Cour internationale de
Justice et c'est pourquoi la delegation du Bresil
appuie la proposition de la delegation belge. Ce
n'est ou'une fois qu'elle sera en possession de
l'avis de la Cour que la Commission pourra decider
si les dispositions existantes sont suffisantes ou
s'il est necessaire, au contraire, de creer de nou­
velles normes juridiques pour combler les lacunes
qu'elle aura constatees ; dans ce dernier cas, elle
pourrait envisager le recours ala Commission du
droit international preconise par la delegation de
la Syrie.

La delegation du Bresil appuie le point de vue
expose par le representant des Etats-Unis, Elle se
reserve le droit de se prononcer sur les observa­
tions de la delegation des Pays-Bas a l'egard de
la proposition de la Belgique lors de l'examen de
cette proposition.

La seance est levee a 13 heures.

CENT-QUATORZIEME SEANCE

Tenue au Palais de Chaillot, Paris,
le samedi 20 nouembre 1948, a15 h. 30.

President: M. R. J. ALFARo (Panama).

64. Suite de I'examen du memorandum
du Secretaire general concernant
Ies reparations pour dommages cor­
porels suhis au service des Nations
Unies

M. MOROZOV (Union des Republiques socia­
listes sovietiques) estime que la Commission
doit, avant tout, se mettre d'accord sur le prin­
cipe fondamental suivant: l'Organisation des Na­
tions Unies doit s'engager a indemniser ses fonc­
tionnaires pour tout dommage corporei subi par
eux cl son service. Il approuve les mesures prises
par le Secretaire general en ce qui concerne les
incidents deja survenus et estime qu'il s'agit es­
sentiellement de decider de la forme que ces re­
parations doivent prendre. Le representant de
l'URSS pense qu'il ne convient pas de s'attarder
sur la question de la responsabilite de l'Etat sur
le territoire duquel ont ete subis les dommages
corporels. Ii pense que la victime doit recevoir une
indernnite, qu'il soit ou non possible d'etablir la
responsabilite de tel ou tel Etat. 11 est egalement
evident que le Secretaire general a qualite pour
reclamer des reparations a l'Etat responsable, en
compensation des depenses faites par l'Organisa­
tion des Nations Unies a la suite de dommages
corporels subis par l'un de ses fonctionnaires.
Dans tous lcs cas, la victime doit recevoir une
indernnite immediate sans etre obligee d'attendre
que l'Organisation des Nations Unies ait obtenu
satisfaction de l'Etat responsable. ,

M. Morozov estime que le Secretaire general
doit presenter une demande en reparations, au
nom des Nations Unies, devant la juridiction
nationale de I'Etat en cause, car l'Article 97 de



such action under Article 97 of the Charter. In
order that concurrent claims might not be made,
the Secretary-General should f'rst come to an
agreement with the State of which the victim was
a national.

In the course of the discussion certain unneces­
sary complications seemed to have been intro­
duced, such as the question as to whether the
United Nations could appear as a party before the
International Court of Justice. The question of
exemplary or punitive damages had also been
raised. In Mr. Morozov's opinion, there was no
adequate precedent on which a claim for exem­
plary damages could be based, neither was there
any provision for such action under the Charter.
He thought it would be an unnecessarily compli­
cated procedure to refer the matter to the Inter­
national Law Commission or to the International
Court of Justice, or to draw up an international
convention.

The question was quite simple and could be
settled during the current session. The United
Nations should undertake to compensate its offi­
cials and the Secretary-General, after consultation
with the State of which the victim was a national,
should present a claim to recover damages in the
national court of the responsible State. If that
State were held not responsible, all expenses
would have to be borne by the United Nations.

Mr. IKSEL (Turkey) thought that the Commit­
tee should attempt to reply to the first question
contained in pari IH of the Secretary-General's
memorandum [..1/674], before discussing a prac­
tical solution (It the problem.

It was questionable whether the United Nations
could exercise the same right of protection towards
its officials as could a State towards its nationals.
If the L1:>im by a State were made in respect of
injuries sustained by the, State itself, the United
Nations might be entitled to make a similar
claim. In his opinion, however, such a claim would
be connected with the idea of exemplary damages
and could not, therefore, be admitted.

Another difference between the United Nations
and a State in claiming reparations was that the
relationship between the United Nations and the
victim was that of employer to employee, while
the relationship between the State and the victim
was based on citizenship. A State was obliged to
protect its nationals even if they were in the serv­
ice of another State. There was the :efore no rea­
son why it should not continue to protect them
when they entered the service of the United
Nations.

Mr. Iksel therefore agreed with Mr. Spiro­
poulos (112th meeting) that the right of pro­
tection should be exercised by the State, rather
than by the United Nations. The United Nations
could arrange to compensate its officials by means
of insurance schemes.

As the Committee did not appear to be in com­
plete agreement on the question of principle, the
representative of Turkey agreed with the repre­
sentative of Belgium that ine International Court
of Justice should be asked to give an advisory
opinion on the matter (112th meeting). Only
after the question of principle had been settled

la Charte lui donne qualite pour agir ainsi. Afin
d'eviter qu'il y ait concurrence de revendications,
le Secretaire general doit d'abord se mettre
d'accord avec l'Etat dont la victime est un res­
sortissant.

It semble que certains complications inutiles
aient ete introduites au cours du debat, par
example, la question de savoir si 1'0rganisation
des Nations Unies peuvent se porter partie de­
vant la Cour internationale de Justice. La ques­
tion des dommages-interets exemplaires ou puni­
tifs a egalement ete soulevee, It n'existe pas de
precedent, estime M. Morozov, sur lequel puis se
etre fondee une demande en dommages-interets
exernplaires, et la Charte ne contient aucune dis­
position dans ce sens, Ce serait une procedure
inutilernent compliquee que de renvoyer la ques­
tion a la Commission du droit international ou a
la Cour internationale de Justice ou d'elaborer
une convention internationale.

La question est tres simple et peut etre reglee
au cours rle la session actuelle, L'Organisation
des Nations Unies doit assumer l'indemnisation
de son personnel et le Secretaire general doit,
apres consultation avec l'Etat dont la victime est
un ressortissant, presenter une demande de rem­
boursement de l'indemnisation devant la juridic­
tion nationale de l'Etat responsable. Si la respon­
sabilite de cet Etat n'etait pas retenue, tous les
frais devraient etre supportes par 1'0rganisation
des Nations Unies.

M. IKsEL (Turquie) estime que la Commission
doit, avant de discuter la solution pratique de ce
problerne, essayer de repondre a la premiere
question contenue dans la troisierne partie du me­
morandum du Secretaire general [AI674] .

On peut se demander si l'Organisation des Na­
tions Unies peut exercer envers ses fonctionnaires
le merne droit de protection qu'un Etat envers ses
ressortissants. S'il s'agit d'une demande presentee
par un Etat en raison de dornmages subis par
l'Etat lui-meme, l'Organisation peut naturelle­
ment etre en droit de presenter une demande
analogue. Cependant, estime le representant de la
Turquie, une telle demande s'apparente a I'idee
de dommages-interets exemplaires et n'est done
pas recevable.
. 11 existe u.ne autr~ difference entre 1'0rganisa­

tion des Nations Unies et un Etat en ce qui con­
cerne une demande de reparations: la relation
qui existe entre l'Organisation et la victime est
ce!le d'employeur a employe, tandis que celle qui
existe entre l'Etat et la victime est fondee ~ .tr la
citoyenpete. Un Etat est tenu de proteger ses
ressorttssants, merne s'ils sont au service d'un
autre FLat. I! n'y a done auct;ne raison pour qu'un
Etat ne .contl11ue pas de proteger ses ressortissants
qua.ncl 11s sont entres au service des Nations
Ul1les.

M; Ikse} partage done l'avis de M. Spiropoulos
(1l2eme

. se~nce) selo? lequel le droit de protec­
tion doit etre exerce par l'Etat plutot que par
l'Organisation des Nations Unies. Celle-ci peut
prendre ses dispositions pour couvrir ses fonc­
tionnaires par un systeme d'assurances.

Puisque la Commission ne semble pas etre tout
a fait cl'accord sur la question de principe, le re­
presentant de la Turquie estime, comrne le repre­
sentant de la Belgique, qu'il convient de deman­
der a la Cour internationale de Justice un avis
consultatif sur la question (l12eme seance). Ce
n'est qu'une fois la question de principe reglee
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would it be possible to find a practical solution to
the problem.

Mr. Pmz PEROZO (Venezuela) thought that
the first question in part III of the Secretary­
General's memorandum was so worded as to em­
phasize the factor of the State's responsibility,
whereas, in his opinion, the emphasis should be
laid on the question as to whether the United
Nations was entitled to claim reparations. The
question of the responsibility of the State on
whose territory the injury was incurred was also
interesting but it was of secondary importance,
as it would in any case be settled when the claim
was under discussion. In that respect, he pre­
ferred the wording of the question as drafted by
the representative of Belgium [A/C.6/275,
A/C.6/275/Rev.1, A/C.6/275/Rev.1/Corr.l], be­
cause it started from the premise that the re­
sponsibility of the State concerned had already
been established.

The wording of the Secretary-General's mem­
orandum seemed to emphasize the aspect of rep­
arations claimed for the United Nations itself,
while the Belgian question emphasized the pro­
tection of the victims. The wording proposed by
the representative of Belgium raised the question
of the concurrent claims of the United Nations
and the State of which the victim was a national.
In the opinion of Mr. Perez Perozo, the chief
problem was to decide whether the United Nations
was entitled to claim reparations, as the protection
of the victim could always be ensured by the
State of which he was a national.

The representative of Venezuela had no doubt
but that the United Nations was entitled to claim
reparations, since it was a legal entity with inter­
national rights and obligations. There must, of
course, be no duplication of claims; claims could
not be made both by the Organization and by the
State of which the victim was a national. If the
victim preferred that the claim should be made
by his own State rather than by the United Na­
tions, the State could claim the reparations du,
to the victim and the United Nations could make
a separate claim solely for the expenditure it had
incurred in protecting and compensating its offi­
cials. 'One difficulty which might arise in that
connexion was that the State of which the victim
was a national might not wish to give up its right
of protection in favour of the United Nations,
even if the victim preferred the United Nations to
make the claim. It was difficult to see what could
be done in such cases as the State was certainly
legally entitled to insist upon its rights.

Mr. Perez Perozo considered it essential to ask
the advice of the International Court of Justice
before coming to a decision. The support of that
authoritative tribunal would strengthen any steps
taken by the United Nations in the eyes of the
world. Such support was especiaily necessary as
the United Nations might have to appear as a
party in a lawsuit as a result of injuries incurred
by its officials.

He approved the question submitted by the rep­
resentative of Belgium and thought it could be

qu'il sera possible de trouver une solution pra­
tique au probleme,

Pour M. PBREZ PEROZO (Venezuela), la pre­
miere question qui figure dans la troisieme par­
tie du memorandum du Secretaire general est li­
bellee de maniere a. sou1igner l'element de la res­
ponsabilite de l'Etat, alors qu'a son avis, ce qu'il
y a lieu de souligner, c'est la question de savoir
si l'Organisation des Nations Unies est fondee a
reclamer des reparations. Non que la question de
la responsabilite de l'Etat sur le territoire duquel
le dommage a ete subi soit denuee d'interet, mais
son importance est secondaire, car elle sera re­
glee de toute facon lors de la discussion de la de­
mande de reparations. A cet egard, M. Perez Pe­
rozo prefere l'enonce de la question te1 qu'elle a
ete presentee par le representant de la Be1gique
[A/C. 6/275, A/C.6/275/Rev.l, A/C.6j275/
Rev.l/Corr.l], car il part de l'hypothese que la
responsabilite de l'Etat en cause est deja etablie.

Le libelle du memorandum du Secretaire ge­
neral semble attirer l'attention sur la question de
la demande de reparations pour l'Organisation
des Nations Unies elle-meme, tandis que l'angle
sous lequel la Belgique envisage la question est
celui de la protection des victimes. La redaction
que propose le representant de la Be1gique sou­
leve la question de la concurrence des demandes
presentees par 1'0rganisation et par l'Etat dont
la victime est un ressortissant. De l'avis de M.
Perez Perozo, il s'agit surtout de decider si 1'0r­
ganisation est fondee a demander des reparations,
etant donne que la protection de la victime sera
toujours assuree par l'Etat dont celle-ci est un
ressortissant.

Le representant du Venezuela ne doute pas que
1'0rganisation des Nations Unies soit fondee a
demander des reparations, car c'est une personne
juridique possedant des droits et soumise a des
obligations dans le domaine international. Toute­
fois, il ne faut pas, bien entendu, qu'il y ait dou­
ble emploi entre la demande de reparations for­
mulee par l'Organisation et la demande emanant
de l'Etat dont la victime est un ressortissant. Si
la victime prefere que cette demande soit presen­
tee par l'Etat dont il est ressortissant plutot que
par l'Organisation des Nations Unies, l'Etat en
question peut demander les reparations dues a la
victime, l'Organisation des Nations Unies faisant,
de son cote, une demande ne visant qu'au rem­
boursement des depenses qu'elle a faites pour
proteger et dedommager ses fonctionnaires. Une
difficulte est cependant possible: i1 se peut que
l'Etat dont la victime est un ressortissant ne
veuille pas abandonner son droit de protection
en faveur de 1'0rganisation des Nations Unies,
meme si la victime prefere voir cette derniere
faire la demande de reparations. On voit mal
ce qu'il serait possible de faire en pareil cas,
car il est certain que l'Etat en ,cause est juridi­
quement fonde a revendiquer ses droits.

De l'avis de M. Perez Perozo, i1 est indispen­
sable, avant de prendre une decision, de solliciter
l'avis de la Cour internationale de Justice. L'ap­
pui de ce tribunal qui fait autorite renforcerait
aux yeux du monde toutes mesures prises par
l'Organisation des Nations Unies. Cet appui est
d'autant plus necessaire qu'il se peut que l'Orga­
nisation des Nations Unies doive se porter partie
dans un proces en raison de dommages subis par
ses fonctionnaires.

La maniere dont le representant de la Belgique
pose la question est pertinente et i1 suffirait de
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adopted with a few alterations. He suggested that,
when the advisory opinion from the Court had
been received, the Secretary-General should be
asked to draft a plan of action to be submitted
to the following session of the General Assembly.
It was preferable that the Legal Department of
the Secretariat should prepare such a plan rather
than the International Law Commission, whose
programme was already overloaded. The Legal
Department worked without interruption through­
out the year and the Secretariat would be able to
deal both with the administrative and with the
legal aspects of the problem. The General Assem­
bly would then study the plan and decide what
action should be taken.

Mr. ORIBE (Uruguay) presented a draft reso­
lution on behalf of his delegation [A jC.6 j281],
the text of which would serve to explain his
views to the United States representative, who
had raised certain objections (113th meeting) re­
garding the sums which the Secretary-General
had already paid to victims or their heirs.

Mr. SPIROPOULOS (Greece) felt that there was
some misunderstanding of his views on the part
of the United States representative. Although
he disagreed with the view expressed in the Sec­
retary-General's memorandum, he was quite ready
to admit that, should a person receive an injury
by reason of violation of international rights on
the part of a State, the State of which that person
was a national also received an injury.

The question under discussion was of a purely
legal nature and therefore only purely legal con­
siderations should be taken into account. He main­
tained his view that, in order to prove that the
United Nations had the right to protect its offi­
cials at law, some provision of international law
conferring such a right would have to exist, or
at least a presumption of.a legal principle war­
ranting the legal protection of United Nations
agents by the Organization. Mr. Spiropoulos con­
cluded that no presumption of such a principle
existed in favour of the United Nations as such.

He pointed out, moreover, that if it were rec­
ognized that the United Nations had the right to
protect its officials, by analogy that right would
belong to every other international organization,
such as the Arab League or the Organization of
American States.

The Committee should have tried to find a prac­
tical solution of the problem, but, failing that, the
Syrian draft resolution [AjC.6j276] appeared to
offer the best way of dealing with the matter. The
convention contemplated in that proposal should
cover the problem in all its complex aspects. Mr.
Spiropoulos was not opposed, however, to re­
questing an advisory opinion from the Interna­
tional Court of Justice.

Mr. CHAUMONT (France) entirely concurred
in the Greek representative's view that the prob­
lem before the Committee was of a practical na­
ture. He did not agree, however, that no juridical
basis existed for recognizing that the United Na­
tions had the capacity to file suits for damages.

quelques modifications de detail pour rendre son
texte acceptable. L'orateur propose de demander
au Secretaire general, apres reception de l'avis
consultatif de la Cour, d'elaborer un plan d'action
qui serait soumis a. l'Assemblee generale lors
de sa session suivante. A son avis, ce plan de­
vrait etre prepare par le Departement juridique du
Secretariat et non par la Commission du droit
international, dont le programme est dej a. sur­
charge. Le Departement juridique travaille toute
l'annee, sans interruption, et le Secretariat serait
en mesure d'examiner aussi bien les aspects admi­
nistratifs que les aspects juridiques du probleme,
L' Assemblee generale etudierait ensuite le plan
et deciderait de la suite a lui donner,

M. ORIBE (Uruguay) presente au nom de sa
delegation un projet de resolution [AjC.6j281]
dont le texte servira a exposer le point de vue de
l'orateur au representant des Etats-Unis, qui a
eleve certaines objections (113eme seance) a pro­
pas des sommes que le Secretaire general a deja
versees a des victimes ou a leurs heritiers.

M. SPIROPOULOS (Grece) pense que le repre­
sentant des Etats-Unis a mal interprete son point
de vue. Bien qu'il ne partage pas l'opinion qu'ex­
prime le Secretaire general dans son memoran­
dum, il reconnait tres volontiers que, si une per­
sonne subit un dommage du fait qu'un Etat a
viole le droit des gens, l'Etat dont la personne en
question est ressortissant subit, lui aussi, un dom­
mage.

La question en cours d'examen est de caractere
purement juridique, aussi importe-t-il de ne s'ap­
puyer que sur des considerations d'ordre pure­
ment juridique, M. Spiropoulos soutient que,
pour prouver que l'Organisation des Nations
Unies a le droit de proteger juridiquement ses
fonctionnaires, il faudrait qu'il existat une regle
de droit international qui confere ce droit ou tout
au moins une presomption de principe juridique
en faveur de la protection juridique des agents
de l'Organisation des Nations Unies par celle-ci.
M. S~irop~ulos conc.lut. qu'il n'existe aucune pre­
somption dun tel prmcipe en faveur de I'Organi­
sation des Nations Unies en tant que telle.

De plus, il fait rernarquer que, s'il etait reconnu
a l'Organisation des Nations Unies le droit de
proteger ses fonctionnaires, ce droit appartien­
drait egalement, par analogie, a toutes les autres
organisati.ons internationales, comme, par exern­
pIe, la Ligue arabe ou I'Organisation des Etats
arnericains.

La Commission aurait dli s'efforcer de trouver
une solution pratique a ce problerne, mais puis­
qu'elle ne l'a pas fait, c'est le projet de resolution
de la Syrie [AjC.6/276] qui semble offrir le meil­
leur moyen de regler la question. La convention
qu'envisage cette proposition doit resoudre ce
probleme sous tous ses aspects. Cependant, M.
Spiropoulos n'est pas oppose a ce que 1'0n de­
mande un avis consultatif a la Cour internatio­
nale de Justice.

M. CHAUMONT (France) est tout a fait d'ac­
cord avec le representant de la Grece pour re­
connaitre que la question dont est saisie la Com­
mission est une question d'ordre pratique. II ne
peut admettre, neanmoins, qu'il n'existe actuelle­
ment aucun fondement juridique permettant de
reconnaitre a l'Organisation des Nations Unies
la capacite d'intenter une action en dommages­
interets,
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Article 105 of the Charter, which he had men­
tioned in his statement at the 112th meeting,
dealt with privileges and immunities. The gener­
ally accepted interpretation of privileges and im­
munities did not cover possible claims for repara­
tion on behalf of an international official in respect
of injuries suffered by him in the course of his
duties. It should be noted, however, that the
Charter did not define the terms, and the generally
accepted interpretation was not necessarily the
only one. He had quoted Article 105, paragraph
3, to show that the General Assembly had the
authority to provide for the application of para­
graphs 1 and 2; in other words, the General As­
sembly could determine the international status
of its officials. It was therefore the General Assem­
bly's duty to define the powers of the United
Nations in securing international protection for its
officials.

The international juridical personality of the
United Nations, as such, was established by Arti­
cle 104 of the Charter and was also recognized in
article I of the Convention on Privileges and
Immunities. On the same point the representative
of Iran (113th meeting) had already mentioned
other sources, including Article 100 of the Charter.
That Article, which provided that all Members of
the United Nations undertook to respect the ex­
clusively international character of the Secre­
tariat, contained the implicit recognition of the
right of the Organization to defend the interests
of its agents on the international level. The United
Nations' right in that respect took priority over
the right of the national State. Article 2, para­
graph 7, could not be adduced, he contended, in
opposition to that view. And if, by addressing a
question to the International Court of Justice,
the United Nations should be exposed to the risk
of losing any part of its rights in the matter, the
French delegation would oppose such action.

It was undeniable that the United Nations
owed indemnities for damages suffered in its
service; that principle had been recognized by
the Secretary-General in dealing with the specific
cases which had already occurred. But how could
the Secretary-General continue to pay indemni­
ties, if it were not believed that he had some
means of claiming against the States responsible
on the international level? That was the practical
problem, and it was unnecessary, Mr. Chaumont
thought, to address a question to the International
Court of Justice in order to find the solution.

Mr. Chaumont endorsed the observations of
the USSR representative to the effect that agree­
ment should be sought between any State con­
cerned and the United Nations, in order to avoid
the presentation of two claims on behalf of the
same injury. The real problem to be solved was
how to harmonize the dual competence of the
United Nations and the national State, and, in
his opinion, the best solution would be offered by
the Egyptian draft resolution [A/C.6 /.2'79}
A/C.6/279/Corr.1] .

Mr. MAKTOS (United States of America) said
that the representative of Turkey had stated that
if the theory proposed by the United States dele­
gation were adopted, it would be equivalent to
adopting a theory of punitive damages. Mr. Mak­
tos said he had perhaps not made his views

L'Article 105 de la Charte, qu'il a cite a la
112cmc seance, traite des privileges et immuni­
tes, La notion de privileges et immunites, selon
l'interpretation generalement acceptee, n'englobe
pas les demandes eventuelles en reparation faites
en faveur d'un fonctionnaire international pour
des dommages corporels qu'il a subis dans l'exer­
cice des ses fonctions. Toutefois, il convient de
noter que la Charte ne definit pas les "termes, et
l'interpretation generalement acceptee n'est pas
necessairement la seule. L'orateur a cite le para­
graphe 3 de l'Article 105 pour montrer que l'As­
semblee generale a le pouvoir de prendre des me­
sures en vue de I'application des paragraphes 1
et 2; en d'autres termes, l'Assemblee generale
peut fixer le statut international de ses fonction­
naires. Il lui appartient done de determiner les
pouvoirs de l'Organisation des Nations Unies en
matiere de protection de ses fonctionnaires sur le
plan international.

La personnalite juridique intemationale de
l'Organisation des Nations Unies, en tant que
telle, est etablie aux termes de I'Article 104 de la
Charte; elle est egalement reconnue a. I'article
premier de la Convention sur les privileges et
immunites, Sur ce point, egalement, le represen­
tant de l'Iran a deja. cite (113eme seance) d'au­
tres textes, notamment l'Article 100 de la Charte.
Cet Article, qui stipule que chaque Membre de
l'Organisation s'engage a. respecter le caractere
exclusivement international du Secretariat, recon­
nait implicitement le droit de 1'0rganisation de
defendre, sur le plan international, les interets de
ses employes. A cet egard, le droit de l'Organi­
sation des Nations Unies l'emporte sur celui de
chaque Etat. M. Chaumont soutient qu'on ne
saurait invoquer le paragraphe 7 de l'Article 2
a l'encontre de ce point de vue. Si, en posant la
question a la Cour internationale de Justice, 1'0r­
ganisation des Nations Unies devait courir le
risque de perdre une partie de ses droits en la
matiere, la delegation de la France combattrait
une telle decision.

Il est incontestable que l'Organisation des Na­
tions Unies doit une indemnisation pour les dom­
mages subis a son service. Le Secretaire general
a reconnu ce principe en traitant les cas particu­
liers qui se sont deja presentee. Mais comment le
Secretaire general pourrait-il continuer a payer
des indemnites si 1'on n'est pas convaincu qu'il a
un recours contre les Etats responsables sur le
plan international? Voila comment se pose la
question en pratique, et il est inutile, de l'avis de
M. Chaumont, de consulter la Cour intemationale
de Justice pour en trouver la solution.

M. Chaumont appuie les observations du repre­
sentant de l'URSS, selon lesquelles un accord
entre l'Etat interesse et 1'Organisation des Na­
tions Unies doit etre recherche en vue d'eviter
que deux demandes de reparations ne soient pre­
sentees pour le merne cas. Le veritable probleme
consiste ? concilier la competence de l'Organisa­
tion avec celle de 1'Etat interesse, et l'orateur
considere que la meilleure solution est celle que
propose le projet de resolution de 1'Egypte [..1/
C.6/279} A/C.6/279jCorr.1]. .

M. MAKTOS (Etats-Unis d'Amerique) rappelle
que, de l'avis du representant de la ,Turquie,
1'adoption de la these de la delegation des Etats­
Unis reviendrait a demander des reparations de
caractere punitif. M. Maktos indique qu'il ne
s'est peut-etre pas fait comprendre clairement ; en



clear; he explained that his attitude on the ques­
tion of international claims was that, at least up
to that time, international law concerning legal
action was based on the principle that it specified
the duties and responsibilities of the State.
. In the case of an injury or death of a person,
the responsible State was called to account be­
cause of a principle of international law which
established that the country where injury took
place had an international obligation to protect
an alien. The alien himself could not present the
claim, but it could be done by the State of which
he was a national.

If the argument put forward by the representa­
tive of Turkey were correct, then indemnity for
death would also be punitive, because there was
no way of remedying death.

Mr. Maktos explained that what he meant by
"punitive damages" was the amount over and
above the actual amount given for damages to
the victim. In certain cases, a State refused to
accept a claim, or, because of special circumstances,
the State of which the individual was a national
might decide that the individual had no right to
present a claim to another State. Such cases
proved that the right to present a claim belonged
to the State and not to the individual.

The representative of Uruguay was not cor­
rect in his assumption that Mr. Maktos consid­
ered too high the sums which had bzen paid as
indemnities by the Secretary-General. Mr. Feller
had said (1l3th meeting) that the amount paid
had been four times the salary of the United
Nations agent, and Mr. Maktos had understood
the representative of Uruguay to suggest that
the United Nations should pay, in addition, what­
ever the difference was between that amount and
full compensation. The United States representa­
tive said that his only suggestion was that the
United Nations budget should be taken into
account.

With regard to the legal capacity of the United
Nations, Mr. Maktos agreed with many of the
arguments put forward by the representative of
Greece, but quoted the Charter to show that the
United Nations had the legal capacity necessary
for the exercise of its functions and for the ful­
filment of its purpose. It was impossible to en­
visage a situation where a person, or entity, had
the right to exercise his or its functions but not
the right to go to the Courts to vindicate that
right.

Prince Wan WAITHAYAKON (Siam) said that
at the 112th meeting, at which he had presided,
a question had been asked by the representative
of Egypt on the application of the time-limit rule
for spcl.kers. He had not given a ruling on the
matter, not only because no formal motion had
been submitted, but also because the time-limit
which had been imposed by the Committee had
applied only to the discussion of the convention
on genocide. His opinion was that in view of the
complexities of the problem of reparation, all
delegations should have ample opportunity to
express their views.

However, as the Committee was entering upon
a discussion of specific problems and amendments,
he thought that the time-limit rule of five min­
utes for speeches, with an extension of up to ten

ce qui concerne les reclamations sur le plan in­
ternational, il considere que, [usqu'a present tout
au moins, le droit international en matiere d'ac­
tion judiciaire se fonde sur le principe qu'il spe­
cifie les obligations et les responsabilites de l'Etat.

Dans le cas de dommages corporels ou de
mort, it en est demande compte a l'Etat respon­
sable en vertu d'un principe de droit international
selon lequel le pays ou le dommage a ete subi a,
sur le plan international, l'obligation de proteger
un etranger. L'etranger n'est pas en mesure de
presenter lui-meme une reclamation, mais l'Etat
dont it est ressortissant peut le faire,

A supposer que l'argument du representant de
la Turquie soit valable, les dommages-interets en
cas de mort auraient egalement un caractere pu­
nitif, puisqu'il n'y a aucune reparation possible de
la mort.

M. Maktos explique que par "dommages-inte­
rets de caractere punitif", il entend la somme qui
excede le montant des reparations effectivement
payees a la victime. I1 arrive parfois qu'un Etat
refuse de recevoir une reclamation ou que l'Etat
dont la victime est un ressortissant determine, en
raison de circonstances particulieres, que la vie­
time n'a pas le droit de presenter une reclamation
a un autre Etat. Cela prouve que le droit de 'Pre­
senter une reclamation appartient a l'Etat et non
a l'individu,

Le representant de I'Uruguay fait erreur lors­
qu'il suppose que M. Maktos juge trop elevee
la somme que le Secretaire general a payee a titre
d'indemnite. M. Feller a declare (l13eme seance)
que cette indemnite representait quatre fois le
traitement du fonctionnaire de 1'Organisation, et
M. Maktos avait compris que, du point de vue du
representant de l'Uruguay, l'Organisation des
Nations Unies devrait payer, en outre, la diffe­
rence, quelle qu'elle ffrt, entre cette somme et le
montant de la reparation totale. Le representant
des Etats-Unis a simplement fait observer qu'il
convenait de tenir compte du budget de l'Organi­
sation. .

Quant a la capacite juridique de 1'0rganisation
des Nations Unies, M. Maktos accepte un grand
nombre des arguments presentes par le represen­
tant de la Grece, mais il cite des dispositions de
la Charte pour montrer que l'Organisation des
Nations Unies a la capacite juridique necessaire
pour exercer ses fonctions et atteindre ses buts.
On ne saurait concevoir qu'une personne (ou en­
tite) morale ait le droit d'exercer ses fonctions
sans etre autorisee a faire valoir ce doit devant
les tribunaux.

Le prince Wan WAITHAYAKON (Siam) de­
clare qu'a la 112eme seance alors qu'il assumait la
presidence, le representant de l'Egypte a pose
une question au sujet de l'application de la regle
limitant le temps de parole des orateurs. I1 n'a
pas statue a ce sujet, non seulement parce qu'au­
cune motion formelle n'a ete presentee, mais aussi
parce que le temps de parole que la Commis­
sion avait decide d'imposer ne concernait que les
discussions relatives a la convention sur le geno­
cide. Etant donne la complexite de la question
des reparations, il considere que toutes les dele­
gations devraient disposer de tout le temps ne­
cessaire pour exprimer leur point de vue.

Toutefois, comme la Commission va mainte­
nant aborder l'examen de questions et d'amende­
ments particuliers, il estime qu'il serait peut-etre
utile d'appliquer la regle limitant le temps de



minutes, could usefully be applied. He therefore
moved that rule 103 of the rules of procedure
should be applied to the remainder of the dis­
cussion on the question of reparation.

The CHAIRMAN accepted the motion of the
representative of Siam and ruled that a time-limit
should be applied.

Mr. RAAFAT (Egypt) recalled that at the be­
ginning of the discussion on the question of rep­
aration, he had stated (112th meeting) that it
would be almost impossible for the Committee to
follow the very strict rules which it had adopted
for the discussion of the convention on genocide.
The problem was of a different nature, because
the convention involved the discussion of 30
articles, whereas the question of reparations in­
volved only a single topic. The Egyptian repre­
sentative said he would oppose the application of
a time-limit for the discussion of reparations.

The CHAIRMAN said that as an appeal had been
made by the representative of Egypt against a rul­
ing of the Chair, he would ask the Committee
to express an opinion as to whether it favoured
limiting speeches to five minutes on the subject
under discussion.

The Chairman was overruled by 22 votes to 13,
'with 3 abstentions.

Mr. DE MARCHENA DUJARRIC (Dominican Re­
public) said that in view of the very important
questions of a legal and practical nature which
had been raised, he moved the adjournment of
the meeting in order that members might have an
opportunity to study in greater detail the docu­
ments before them.

The CHAIRMAN put to the vote the motion of
the representative of the Dominican Republic for
the adjournment of the meeting.

The motion was adopted by 21 votes to 11, with
9 abstentions.

The CHAIRMAN pointed out that for purposes
of study the proposals and amendments before
the Committee could be divided into three cate­
gories:

First, the proposal that consultations should
take place with the International Court of Justice:
draft resolution submitted by the delegation of
Belgium [A/C.6/275, A/C.6/275/Rev.1, A/C.6/
275/Rev.l/Corr.l] and the amendments thereto
submitted by the delegations of France [A/C.6/
277] and the United Kingdom [A/C.6/280] ;

Secondly, the proposal that instructions should
be given to the International Law Commission to
prepare a draft convention on reparations: draft
resolution submitted by the delegation of Syria
[A/C.6/276] ;

Finally, proposals calling for approval of the
measures already taken by the Secretary-General
and providing that he should be authorized to
take up the question of reparations with any
States concerned: draft resolutions submitted by
the delegations of Egypt [A/C.6/279, A/C.6/
279/Corr.l] , and Uruguay [A/C.6/281] and
amendment to the Egyptian draft resolution sub­
mitted by the delegation of France [A/C.6/282].

The meeting rose at 5.20 p.m.

parole de chaque orateur it. cinq minutes, duree qui
pourrait eventuellement etre portee it. dix minutes
au maximum. I1 propose done que l'article 103
du reglement interieur soit applique dorenavant
aux debats concernant la question des repara­
tions.

Le PRESIDENT accepte la proposition du re­
presentant du Siam et decide que la limite de
temps sera imposee,

M. RAAFAT (Egypte) rappelle qu'au debut de
la discussion en cours sur la question des repara­
tions, il a declare (112emc seance) qu'il serait
presque impossible pour la Commission d'obser­
ver les regles tres strictes qu'elle a decide d'ap­
pliquer ala discussion relative a la convention sur
le genocide. Le probleme est different, car l'exa­
men de-la convention comportait l'etude de 30 ar­
ticles, alors que la question des reparations est
une seule question. Le representant de l'Egypte
declare qu'il est oppose a une limitation du temps
de parole pendant les debats sur les reparations.

Le representant de l'Egypte en ayant appele
de la decision du President, le PRESIDENT de­
man de a la Commission de dire si elle approuve
la limitation a cinq minutes du temps de parole
de chaque orateur pendant les debats en cours.

Par 22 uoix conire 13, avec 3 abstentions, la
decision du President est annulee.

M. DE MARCHENA DUJARRIC (Republique Do­
minicaine) declare qu'etant donne l'importance
des questions d'ordre pratique et juridique qui
ont ete soulevees, il presente une motion d'ajour­
nement afin de donner aux membres la possibilite
d'etudier a fond les documents qui leur ont ete
distribues.

Le PRESIDENT met aux voix la motion d'ajour­
nement du representant de la Republique Domi­
nicaine.

Par 21 ooi» conire 11, avec 9 abstentions, la
motion est adoptee.

Le PRESIDENT signale cl la Commission qu'aux
fins d'etude, on pourrait classer en trois catego­
ries les propositions et les amendements dont elle
a ete saisie:

Premierement, la proposition tendant ace que la
Cour internationale de Justice soit consultee : pro­
jet de resolution presente par la delegation de la
Belgique [A/C.6/275, AjC.6/275/Rev.l, A/C.6/
275/Rev.l/Corr.l, A/C.6/275/Rev.l/Corr.2] et
amendements y relatifs presentes par la France
[A/c.6/277] et le Royaume-Uni [A/C.6/280];

Deuxiemernent, la proposition tendant a ce que
la Commission du droit international soit charge
de preparer un projet de convention sur les re­
parations: projet de resolution presente par la
delegation de la Syrie [A/C.6/276];

Enfin, la proposition tendant a approuver les
mesures deja prises par le Secretaire general et
a habiliter ce dernier a traiter la question des re­
parations avec tous Etats interesses : projets de re­
solution proposes par les delegations de l'Egypte
[A/C.6/279, A/C.6/279/Corr.l] et de l'Uru­
guay [A/C.6/281] et amendement au projet de
resolution de l'Egypte soumis par la delegation
de la France [A/C.6/282].

La seance est levee a 17 h. 20.


	Binder2.pdf
	biton0003A12
	biton0003B01
	biton0003B02
	biton0003B03
	biton0003B04
	biton0003B05
	biton0003B06




