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1. CONSIJj;~lATION OF TI-l3 DRAFT CONVENTION ON 'rI{,5 STATUS OF REFUG~ (iteJ'll. 5(a)

of the agenda) (A/CONF,2/1 and Corr.l, A/CONF.2/5) (continued):

(i) Article 5 - Exemption from exceptional measures (contjL~ued)

The PRESID~JT observed that, when it had decided at the preceding

meoting to adopt the United Kingdom amendmont to Article 5, paragraph 2, the

Conference hcd not decided where the new text should be placed. He would ~ugge8t

that it should be inserted before article 6, and provisionally numbered

article 5(A) •

It was so agreed.

The PRESIDENT then invitod the Conference to consider article 5,
paragraph 1. He understood that the Unl.t-ed Kingdom ropresentatdve had an amend­

ment t6 propose to it.

l..fr. HOARii: (United Kingciom) said that he had not yot drafted the text

to his own ;'latisfaction, and would accordfngl.v request that further discussion Oil

article 5, paragraph 1, be defurred until his amendment had been circulated.

It was so agr~ed.

(ii) Ar!"-icl.;} 6 - Continutty of r,-~5idenco (A/CONF.2/24)

I
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}'Ir. 2LI\EIEDO (Yu[;oslavia), drawing attention to the Yugoslav amendillent

(A/CO~?2/24) to artic~c 6,' said that he was not opposed to the purpose of that
•

arM.cIa, but bc.Lieved thllt a time limit jn rospccb of the return of refugees

should be Bet for purposes of calculatinr_~ th..;ir period of residence.,

Tho P~;3IiENT observed bhat, in dr(;.ftin~ 'J.rticle 6 the M~ Committee

on Rcfugvc:n and ·sta.t<lloss Per-sons hac:: be.m concerned to ensure that, when their

period of r JSic.vnc0 was being cd,;ulat(~d, refug')()S should not be penalized for

enfor-ced (lisplac'';i!l<..nt f ron> eountry, Th" l:latt"r W3.S of particular importano~

in those e ount.rdis 'Ylherv v- ....:}idcmtial c;W:l 'i.fic:1.tions 1-l,~r,.; rcqui.red for naturali..

zatdon, AlthouGh thw YUGo~l'1v r..:pr-:santativ8; s amendment, SJ0Jncd consonant '\-11th'

that intantion, he consLdez-cd it superf'Luous , us s<;Jv.:;ral Ydars had elapsed sinoe

2/33
for:

arti



(a)

e

Ugg6St

the cnd of the wo.r, and as article 6 already used the ~hra.se "ha.s subsequently'

returned," ,

Mr. CHANCE (C~nnd{\) and Mr. HE::ll·i5NT (Belgium) suggested that the

Yugoslo.v amendment would be Bore clor.rly expressed if' the words lIprior toll were

substituted for the word lluntil".

Mr. MAKBDO (Y1lgoslnvia.) accepsed trot change.

~ \

},

(iii) Article 7 - Personal Status (;./Cm-JF.2/30, A/OONF.2/3l, A/CoNF.2/33,

.:'/CONF•2/34, A/CONF. 2/36)

The PRESID.~NT put to the vote the amended Yugoslo.v proposal, th~t the

words Ilprior to the dn.to of' the entering into force of' thisConventionil should be •

inseI'tcd arte!' the words "and has subsel1uently.return..:;d there11 , in article 6J

pnrngraph 2.

nend-

Lon Oil

J Tho Yugoslav a."nundmcnt wes unanir.1.ously adopted. as' emended,

Article 6 was UDo.~Ol\slY edopted cs amended. j
I

lent

,hat

,ttee

lair

'or

ith'

inoe

The PHJ:;~lD";;NT drew r.ttcntion to the Jtt\strian, Yugosln.v, N?therlmlds mld

Swiss amcndmont.s to B.rticl" 7 Ua./CONF.2/30~ A/COOF.2/31, l~/CONF.2/33 and

;./CONF.2/34 rGspectivoly). A United KinedoI:l. amendment, would also be circula.ted

shortly.

Baron vr.n BOETZEll\ER (Netherlands), introducing his nmendI:1.ent (il./CONF.

2/33) to ~rticlo 7, sdd thr.t it wr.s no doubt d~sirable~ as the High Commissioner

for Refugees had pointed out, for the Conference to adopt the provisions of

article 7 - the r.rticle 1:1hich ddnlt with the personal status of' refugees. Butit

!!lUst be ramembeNd that the woz:d "domicilell did not mean the some tlUng in

l.nglo-So,xon lal'l r.s in oont~nentc.l lnw• Hence it would be better to replece the

'WOrd by the expression "hc.bitu<'''1.l resid.,mce", 'Which lef't no room f'or

misinterpretation.

l1oreovor1 in conf'orrnty wi.1;.h the Ho.gue Trel'.ty relating to private int<::rIk....tion:::.l

JAw, tha status ofnn ~icn we.s governed by the ~a.w of' the country of' which he

was 0. national. ii. large nnnber- of'countrics ha4 ratified that Trec.ty:. and if

7 were adopted, the Convontion would hD-Vc. to be regnrded as a. deptlrture

\

r-.~.::"1
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from it. That raisad a .diffioulty, since a nwnber of countries which might not

accede to the Convention, but which were party to the Hague Treaty, would still

be bound by obligations under' the la.ttor. The question must be looked into.

Admittedly, it was not a highly important matter, sinoe refugees settled· in

countries whicn did. accede to the Convention obviously ,'/ould not return to

co~tries which did not become pnrties thereto.

Mr. FRITZ~ (Austria), introducing his amendment, (A/CONF.2/30) I said

that the provisions of article 7 would bring about a change in international

private law, since up to the present time the personal status of aliens had beEm

governed by the law of the country of which they were netionals. The Austrian

Government would bo prepared to accept article 7, but believed that its

application would be both simplified and made 0.1' ereater bonefit to refugees it

-the word "domicile" wore replaced throughout that article by the words "habitual

,.residence". Such an amendment would bring article 7 into line with t.he wording

of parngraph 2 of article li.

The PR~SID.M-IT observed that the i ..ustrian amendment, wa.s virtually

'identical with the first part of the Nebhcr-Lande amendment (A/CONF.2/33).

¥u-. l1AKIEDO (Yugoslavia) SD.id thct under Yugoslev lnw the personal

status of an o.lien was governed by the lau of the country of which he was a

national. Hence Yugostavia would find it 'rathor diffic~t to app~ the
- .

provisions of ~rticle 7 in the fOl-m in 't'lhich thoy now appear-ed in the draft

. Actually, t~e'gi::n\::ral principle recogrdaed by most European countries was

thet the Imi to be .:.pplic!l in d~tuJ:nining t.ho per-sonal, f:t~.tus of aliens wile the

domestic la\'l. That expl~.inGd Yugoslavia.I_sanxiety to SG.J ,article 7.nodified on

those lines. H01'levor, Yu,soslev?-a was fully aware of the 9i1'ficultios created by

'f;,ha ..position of rofugees with no nationality; and in its dosiro to make its full

··.••. contribution to the preparatdon ~ a Convention capable of commanding the maximum

'rtllimbur of accessions, the Yugoslav delugation was propo~ing ~c~1prorni6o

. (A1COHF.2/Jl) which wo~ld cnabke each Contr~cting Statu to grent to refugees

po

st
of

o

e

h



\'1ith regard to :\rticlQ 7, parcgraph 2, which dealt "ith the .r:L:~ht:J

dependent on personak status which must he rospect.cd by Gorrt,rDcting 3tntes ~ the

Yugoslav amendment, 'oJ'ould· ensure r-espoct, not m:"rely for those I'i~hts, but, for

obligations under-oaken previously by a r.,fugae towr.rds eithl3r his next of ki.n

or other persons. After nll, how could, one protoct the ri.::hts of one cate;,::ory

of ind;tvidu~.ls and at the acme ti.TIl.C prejudice the rig."lts of !:nothar? That., was n

humanit3.ri~n question which the Conference must not ienors.

possessing a nationality the status pres ribod by the law of the Oontr~cting.

sta.te, and to refugeeawho were stateles: persons a stn.tus 80Vern0Q by the la-/l

of the country of their domicile I or if '. hey had no dOL'".icilo, by the k"l of the

country of their residence.

Mr. SCHURCH (3witz<Jrlc.nd) observed thd the provisions Bid down in

paragraph 1 of article 7 ''1ere alreadJ· o.pplied in ~witzerknd to aliens whose

nationality could not be established. However, the status of t~liens possc~si!~t;

a. specific na.tionality was governed by the legislation of thGir country of. orit;:t.rh

Switze~landls accession to the Convention would h~ve th0 effect, therefore, of

modifying the policy i'~ had hitherto pursued in respect of the personal status of

:aliens. In principle, the Swis s Fodera'L Govurnment was prepared to make, such Q.

change in f,~vour, of refugees~ and thus did not question the basic pl'inciple of

article 7. , In~the light of article 31" ho"rli:lvl3r, relding to measures for thl:J

iraplel!lentation of the drr.n, Oovenant , the Fader{l.l Governm~nt wondered whether

toot modification \'1ould Nsult c.utor:taticcl.~r from its accasalcn to the Convention,

seein~ thnt nrticl~ 7 laid down a specific o.nd concrt;;lte principlo, or wheth.;r i~

would be necessary to Lnt.roducc now lCL;islntion, and "rhoth<3l" it should in that'

case make rescrvct~ons on the point. The Swiss oocperts who'had been consult<)dort

the matter had expressed tho vi,~\'I thc.t the Fodvl"c..l Gov""rnncnt could drop t'· idsl:\.

of ent0rine such roserv{l.t1ons. Hc lirlitod hi~ remarks for thu mome~t to

paral':raph 1 of crticle 7'; ".lhilo roservingt~c right to revert lnter to par:.:.graph.2.

Indeed., he asaumed that the Conferunco was for the i;tOlnont discussing 0nly

parilgrcph 1.
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2'ne P&,~C;IDEr\T confirmed that only paragraph 1 or article 7 wa. v.ncler

disCUc'siOEl ~or the moment.

~fl". H2..."'F.HThT (Belgium.) was somewhat hesitant about, accepti~g the

Netherla.nds aaiendment , parag!'apr. 1 of article 7 was directly inspired. by the

Convention relating to the stat'..l:3 ef Refugees of 28 October, 1933~ ratified b1 thliJ

Ur.ited Kingdom; and the latter- c01:.ntry seemed to have ruised no objecti.on to the

use an the text of the Conventio::1 of t~le t'/IO "'lords udond.r;ile" and llresidenceu•

On the cr-her hcnd, care must be t-aken not to set the ccncepte of Ilresidence" and

lfhebitu..~l residt-"~lce!i agaL:st. e:..eh other. That would be a somewhat ris~V" procedure,

since then till former mig.'lt cove!' a st2.}T last~ng a fe'i'f days only. .In the Uniteci

Kingdc~,. everyone acqui.red.. a"\: bi!'t.h, a domicile of origin which he retaindcl until
- - .n

he established 0. dom1cils of his GNn chcd ce , which then constJ.tu.ted his legal

H::-. ~IRALOO-JARAMILLCi (cololil.bia.) regarded the original text. of paragraph 1

a.s more te-~hnically adequat~, from the legal standpoint, than the Netherlancis and

i\uQt.r-ia.n amentt;ner,r.. So In POillt of fact, the concept of domicile implit:id a legal

rcle.t,ion between .• p::.:rson and his domicile, whereas t.hat of residence implied"

sl.mp~.~" r, stt:.y ir ,j, Fl~ce~ ..ri.thou-r, -='.PJ; .L",;~l relation between the per-son ana the

place. in queEtils" :~t, wCluld be veq- dange...--v:.:-) 'to embody thE. new ('.on6ept of

tfhabitu:al resi;:hmce~l in the draft convent.Lcn, arxi the Colombian delegatio~ wuuld

a:z-cord:ingl:r vot!; agamst ".:.he Net.herland.s and Austria"1 amencnents ,

Moreover" :':hapt;;1;:' II of thE;; cl,l"ai't· Convention, 1~hich related to jurldical

status, repreS6l:i(,ad ar, innovation, in that it made no distinction between etatelea'

nand, and refugees possessing a nationality on the other. That,

would enta.il ,'ather serious dif.ficulties for some cou..utries, including,

the need to amend -:-.he:~l'- legislation. For that reason, the Colombian.

....."''''''..'5'''...........,.. was prepar-ed to support the Y"llgosla:<r a.-n8ndmE:nt, despite the faetthat

first sentence could, it felt, be t.:nproved upon,

Mr. HOARE (United Kingdom) conf'i.rmed t,hat the Belgian repNsentative"

c~ncerni~g Unite~ Kingdom law on dumicile Wure pertectlJ' correct,



As, however,
T'ne Netherlands amendment did not,

therefore, introduce -any new concept into· the dl'aft Convention.was alrearly" mentioned in'art.icle J.l.
Baron van BOEl'ZELAER (Nethe:-:-lands) pointed out that habitual l'es~.dimce

everyone, including the Un1.ted Kingdom represtJntative) seemed to be in agreement.

as to the meaning of the Englis~ word 1idomicile11, he would not press his ~endme.nt,

and accordingly withdrew it.

In Anglo-Saxon law there "Were two concepts: the d?micUe of origi.'l, and the
,

domicile of chod.ce , The former might or might not. be the place of birth; the

lattel' was acquired by _the personal choice of the person concerned. ' He beli:eved

that the "technical difficulties aris~g out of the application of article 7 had

been exaggerated. It \'lO.L~.d be very exceptional if a refugee, :f1eehg from ,his

country of origi..i., did not adopt the country of asylum as his domicile of choice.

On the othar hand; if the concept, of tlhabit.ual residence" was il.i.troducep., certain
I, • ~ ,

eountries might find t.hemselves 1...''1 difficulties, because that concept tact not

f'orme:t'ly existed in their legal system and would require :i,nterpretation by the

courts. The concept of domicile, on the other hand, was well-kno'\-ill. He there-

fore preferred the otig:iJ1ll wording orparagraph l.

"
.

Mr. PETREN (~weden) accented the prdncdpl,e proclaimad in article 7i anci

hoped that it would not be neceseary for Sweden to make any reservations in respa~t

of it, \'then -si..gn1.ng the Convention.

Mr. ROCHEFORT (Frt:l.l'1ca) remarked that it was sometimes difficult to decide-

whether'a refuge3 had a -nationality, ot: \-met.her he was a stateless person. That

depended on decisions, taken 'by the countries of origin, which might often ,be

arbitrary, for Instance; 1.'1 cases of forf'eitu-~e 'of nationality.
, '

.
just tor Contracting S"at.es to a.pply them. For tha.t reason France could not

. ,

support t..he Yugosla.y amcndinen~ t.o paragraph 1.

On the other hand, the types of personal status obtaining LTl some countries

might be incompat'ible with human dignity; 'and it could be argued that they were one

of the reasons which had Led to a per-son1s fleeing his country. It would not b(3

legal

Inca" and

. proceclwoe,
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dnclcl until
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Th. Swiss amendment to paragraph 2 (A./CONF.2/34), however, might alla7

certain justifiable anxieties.

'.... F~ll1', as to the Yugoslav amendment to paragraph 2, the French delegation

ea" no objection to the insertion ot the l«lrds "and.duties", which usuallyaccOlll­

pauied the m~tion 01' rights in legal texts.

!-:r. FRITZlm (Austria) said that he, would withdraw his amendment

(A/CONFI;I2/30) in the light or the argumGnts advanced in the meeting.

Mr. RO

reconsider his

representatives.

already given,

arti.cle 7 were

his Government'

" The PRESIDENT s,~ted that in that case unly the YugoSlav amendment to
" article 7, paragraph 1, rEliia.i.ned to be considered..

MOSTAFA Bey (EQpt) wiehed to describe the ststam in 'torce in Egypt \1itth

regard to personal status, as a knowledge ot that system,might intl.uence the
"-

attitude ot some delegations to the .question.

His smendm

Convention rela

indeed, seem to

but in the case

prC'vidons ot h

. Mr. R

grounds tor r

repudiated•

para ';unt CCl"

such r. course

Mr.

~"Ould leave con

nationality co

of the country

thought, it wac

indicd.::d, wh;)

the French rep

a.pplying the 1

Mr.

The rule.l

one proposed iJ

Committee afte:

The problem ot personal status gave rise to serious dUficulties in Egypt,

ow:lhg to the countl7' s geographic:al position and the diversity of its population.

The majority of the Egyptian population was.Mohammedan, its personal status being

governed by Koranic law, whereas the personal status 0.1' other sections of the

population was govemed by the law ot their respective religions or taiths. More­

over" ,each of those legal systems conceived the principle of personal status in

ditterent 'Wqs. Again, the status of alien, (other than !-1ohmllmedan aliens) :in

Egpt was governed by ,their personal b'tatus under the law of their Ol'l1 countl7.

reference to that law being made by Egyptian law.· If the personal status of a

retqee was gov8med b,y the ¥.W ~f hie country of domi.cUe I or, it he had no

domicile, by the law ot his countl7 ot residence, and it that refugee was
,

est-.abllshedin Egypt, there 'WOuld be" dii'ficulty in deciding which among tbe..'. .
YarioUI types ot per80nal status of domicUe or residence should be granted to h1m,

a.there were, as had been said, several such types of status.

It would, therefore, be desirable for the Convention to define what was meant

. by personal status. The qllE;!stion was undOUbtedly a very complex one, and might

involve lengthy discussion. For that reason, the Egyptian delegation would· tor. the

. tme being do no more than bring the question to the Conference's notice. and ask··

~~reaentative8 to give it their serious consideration.



The rule. proposed in article 7 of the draft Convention \'1B.5 simpler than the

one proposed in the Yugoslav amendment. It had been elaborated by the A!!. h2£

Cominittee a.fter lengthy discu.ssion, and it woukd be desirable to keep to it.

Mr. von TRUTZSCHtER (Federal Rcpubli r . of GennaQY) associated himself ~~th

t.M French represerrtatdve ' 5 remarks. There were grave technical objections to

applying the lr.t-I of thG countri of origin.

Mr. ROBINSON (Israel) appealed to the Yugoslav representative to

reconsider his position ~ the light of the views expressed by the majority of .

representatives 0.

l-lr. MAKIEOO (Yugoslavia) again emphasized that, for the reaeons he had

already' given, Yl,lgoslavia would find it difficult to accede to t\1e Convention it

artl~le 7 were main~~inGd in its cxistingfonn. He would be compelled to reserve

his Goverrmt0nt's position in the mattGr.

His amendment, imposed no rigid rule. It drew its inspiration from the 1938

Convention relating to the Status of Refugees coming from Germany. Tb-ere did not,

indeed, seem to be any great difficulty in determining the nationality ot l'etugees;

but in the case of refugees whose nationality could not be detenni.."1ed, the

pr0vidons of his amendment were identical with those of paragra.ph 1 of a.ri.iclc 7•

. Mr. ROCHEFoRT, (France) .said that the wording of the Yugoslav amendlllent.

~"Ould leave contracting states no option. Only in the case of refugees whose

nationality could not be determined would personal status be governed by the law

of the country of th..dr domicile •.. Contrary to what the Yugoslav representative

thOUght, it was often very diff,icult to know, as he (Mr. Rochefort) had already

indic~tjd, wh~ther a given refugee still ~~d a nationality.

Mr. ROBINSON (Teraul.) suggested that it would be quite wrong on moral

grounds for refugees tJ be made subjact to the laws of a 'country which they had

repudiated. The right af a person to choose freely 'his own nationality was a

para -;unt cCJ.,sider.::.tion. Furbhermor-e , there werE? grave practical objections .to

such t: course. T.aking, by way ef exampl,e, the case of a pEtrson "Whose place of

-....!~



(A/CONF•2/34)

SWiss delegati
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, exercised.

find himself

wish to asse

country, i'or·e

be supposed tk:

Italian law, ~

paragraph 2.

Mr. SCHURCH (Switzerland) said that Swiss law ,,"e~?gnized acquired rights,

but only subject to provis:Lons conceming public order. The SWiss Federal

Government was acoordinglJ' unable to accept paragraph 2 of article 7 unloss such a

Article 7. pa~a.graph 1, was adopted by 2) votes to none. with' a\?'t6iitismJ,.

The PRESIDENT drew the attention of representatives to" the United. Kir.gdom

and Swiss amendments to article 7, paragraph 2 (A/CONF.2/36 and A/CIJNF,,2/34

respectively.

The Swiss repr~sentative had raised the important question of the relation

between art.icles 7 and ;31 of the draft Covenant, but perhaps the question ot

whether the provisions of article 7 would have to be introdu.ced into tha national

legislation of Contracting states in order to make it automatical1:'r applicable

might be discussed, in connaxion with a1""..ic1e .31.

Mr. MAKIEDO (Yugoslavia) said that, in orde~ to simplify matters# .he

would withdraw his amen~ent, while reserving his Government's position on the

matter.

~.2/SB..7
page 12

. origin wa~ Vilna, and who had sought asylum in a country where in·~ttars of inter..

national private law the courts applied the law of the country of origin, the court.

llOu..\d have to establish lIlbether they should apply the Polish CivU Code, that or

Lithuania before its annaxation by the Soviet Union, or the Soviet Civil Code for

the constituent Republics of the Union. Such So decision would involve political

considerations, and courts in some countries might be unwilling to go into such

matters. Furthermore, it courts required advice as to the interpretation of the

law of any particular country, they had sometimes to apply to its legal experts.

Thus, innumerable complications might arise. He would suggest that the poocedure

proposed in the Yugoalav amendment was to all intents and purposes impraoticable,

and would make refugees the victims of interminable legal processe's.

The PRESID~T said that as all the amendments SIlbridtted to article 7,

paragraph 1# had been withdrawn, he 'WQl.l1d proceed to put it to the vote as it

; stood in document A/CONF.2/1.

t \k .



reservation was included in it. Tha'i. was ~. his delegation1s a.m.endment

(A/CONF.2/34) had been introduced. If that r, nendment met with oppositi01?-J the

SWiss delegation was prepared to withdraw it, but would, then be c?mpelled to enter

appropriate reservations. He understood that the United Kingdom representative

proposed to subnit an amendment, but it had not yet been circulated in French.

That amendment might perhaps meet the Swiss delegation's objection; in which case

he might withdraw his own ~endment in its favour.

Mr. BOA-liE (United Kingdom), intro'ducing his. amendment (A/CONF.2/36) to

parr"t.raph 2, stated that.it inclUded two distinct elemunts, which might be put. to

the v)te separately. By proposing the substitution ot the words "that state", for

the \'/ords lithe country of his domicile or', if he has no domicUe~ by the :Law ot' the

country of his residence!!, he l4shed to make clear that the formalities to be

complied with in eonnexion with the assertion of rights dependent on personal

status must be those prescribed by the law of. the country where they were to be

exercised. For instance, a refugee who .was domi,ciied in Italy mighttemporar~

find h:i.mself in France, where he wished to assert certain rights. He might even.

wish to assert such rights in France without being personally present in that

country, for· exampl~, by making testamentarY disposition5. It was surely not to
. -.

be supposed that in such a case the fonnalitics should be those prescribed by

Italian law, as would seem to be the implication of the original wording of

paragraph 2.

i

j

I
\.

I

The second part. of the United Kingdom amendment, which proposed the addition

of the words "provided that the right is one which would have been recognized by the

. law of that state had he not become a refugee" was in~ended to meet the point

raised by the Swiss r-epr"sGntl\tivo, n~r",l:v, th·~t st~tl'!S should not be required to

respect rights previoualy acquired by a. refugee when they were contrary-to their

own 1.;gis1.ation. A state could not protect a right which was contrary to its own

publ:ic policy or, as the. Swiss representative had eJq)ressed it in French, to

nliordre pUbligue". It any representative could sugge!3t a more satisfactory

wording, he would be prepared to ~ive itcarei'ul consider-ation.
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Abbe HAAS (Caritas Intarnationalis), speaking at the invitation ot the

PRESIDENT, asked the latter for· clarification of the meaning of the 'WOrds

"depehdent on personal status ll and "mor~ particularly" in paragraph 2 of article 7,

a8 originally dratted. Did the rights in question include those dependent. on

. family statUB.,?

The PRESIDENT regretted that he was not in a position to reply to the

question. That would necessitate a knowledge of private international law which

lie did not pretend to possess. The answer to that question would, ultimately, lie

with the International Court of Justice.

Mr. C~\NCE (Canada) stated that he had a very clear recollection of the

discussions .held in the Ad hoc Commttee ('.1 article 7. He believed that the

UnitE."G Kingdom representative's amendment to paragraph 2 would bring the wording

more t.losely into line with what had origirially been intended, and he would

. accordingly support it.

Mro GIRALDO-JARliMm..O (Colombia) agreed with the United Kingdom

representative's. views, and supported his amendment.

Mr., SCHURCH (Switzerland), adopting the same view, withdrew his a1nendment

to paragraph 2.

Mro ROCHEFORT (France) asked the United Kingdom representative to clarifY

From what had been said b.::fcre, it seemed to follow that the word

nd,omicile". bore a different meaning in 1!bglish from that generally accepted by

those taking part.' in the present Confer-ence, Did the United Kingdom amendment in

mean ·that the United Kingdom would. CUrlier on refugees certain elements of the

personal status deriving from .the law of their country of origin? It such ",ere
. .

ease, would it not be preferable to abandon the id.ea. ot domicile in favour of

;.:lea 0:: habitual residence?· The question seemed sufficiently complex to

study.
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~ i'!r. HO.um (United Kingdom) pointed. '..Jut 'th..it, paragraph 2 ",-as concerned

with the formalities arising from the llssertiun of rights dependent on persunal

statue!; personal status itself was <;l.efined i ..1 paragraph 1. The United Kingdl)Ill .

amendment was designeC:i to remove the anomaly which he believed to ~st in para­

graph 2.

Baron van OOErZ:E;IulER (Netherlands) supporbcd the French reprf;;sentativets

view. Hitherto, the status of an alien had been. governed oy -the law of his
I

.

country of origin. The original intent.ion had been to give refugees the status of

the country of their domicile. If it was. now desired to give them the status of

their country of residence, ::;reat confusion wuld result'. It was .lesirablethat

the quest-ion should be gone into more carefully.

The PRESIDENT said that the operative words were lIpreviously acquired"2

It was essential to make some provision ensuring that such rights did not conflict

with the legislation of the country L'1 which the refugee t icame domiciled.

l-Ir. ROCHEFORr (France) requested that further consideration uf the

United Kingdom amendment be d.ef~rred, in order to enable representatives to seek

advice on its legal implications.

It was so agreed.

Mr. HAKIEDO (Yugoslavia) defended hi:_ amendment (.iI./CONF.2/31 j to

paragraph 2 of article 7. That article spoke of the rights of refugees. The

intention of th\3 Conf'erence was undcubtedl.y to protect the interests or- refugees,

but there was another aspect to the question. It was ::':.':~ ...;: - ..'ntial to protect

the rights of persons in respect of whom a refugee had contracted duties or

obligations dependent on his personal status. It wa.s thClrefore desirable to

insert the 'words "and dutie!il"after the word "dg,hts!l in parag...·aph 2.

Mr. HERMENT (Belgium) ~u1d like the Yugoslav representa.tive to quote a

concrete case in- support of his view. How coUld an obligation contracted bye.

refugee, be respected by a, Contra.cting state? In particular, with Ngardto,

rig:ht,s attaching to marriage, a. spouse who consd.dered himself



":law could :lpproach th~ competent courts. It was not for a Contracting state to

ensure observance of duties and obligations contracted by a refugee.

Mr. ROCHEFORT (France) thought that the difficulty could be overcome by

introducing the idea of duties into another part of paragraph 2, for example,..
attar the words nformalities prescribed by the law of the country of his domicile",

uling the folloldng word1ng~ "and with respe~t for d.uties dependent on personal

statuS". In that. way satisfaction wou.ld be 'given to the Yugosla-r representative,

and the Belgian represantati1re l s objection: would also be met.

Mr. l-IAKIEDO (Yugoslavia) thought. that the Fre:lch suggestion should meet

the Belgian representative!s objection, especially with regard to duties attaching

to marriage.

Mr. HERMENT (Belgium) was unabletQ see in wha.~ way the recognition ot a

right could be made su~Ject to the recognition ot a duty. The:-e was no legal

connection between tile t'WO things.

Mr. ROCHEFORT (Fm...nee) thought that the dU':f'iculty eoul.d be removed by

introduci!lg t.'le idea of wties, not into paragraph 2 of article 7, but, into

paragraph 1, by re-drafting that paragraph to read:
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,liThe personal sta.tus of a refugee, with it~ dependent; rights and
duties, shall be soverned by the law of the cocrttry of h~.:J domicUe
or, if he has no doniiQile, by the law of the COU-"ltry of his residence ll •

Mr. l-lIRAS (Turkey) thought such an addition vas perhaps urmecessary,

. did not personal status !E,.s£ f~.ili imply rights and duties ?
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.' ,Mr. ROCHEFORT (Fra:lce) thought that such ~::,C:eed was the case. The
;'

introduction of the words in question into paragraph 1, however, would sat.is.fy

the Yugoslav representative, and would be unobjectionable in itself.,

Hr. GIrALDo-JARAMILLO (Colombia) considered that th·; original text of

tb,& article, was pz'ef'erable on technical grounda, It seemed pointless to mention

;'<'pecifically in article 7 duties and, obligations contracted by t~,d refugees, for it

alre

pre
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was clear' that rights dependent on personal status involved duties. A more

satisfactory formula could no doubt be found.

Mr. ROBINSON (Israel) said that, since- the .general wish, which had·j\1st.

been re-echoed by the French representative, was to enable as many States as

possible to accede to the Convention, and .since the Yugoslav representative

attached importance to his amendment, the Conference should try to accept it.

Mr. ROCHEFORT (France) thought that, even thougfi, from th~ legal point of

view, it was not absolutely necessary to introduce the idea of duties into the·

text, such a course would nevertheless satisfy the Yugoslav representatives.

Certain concessions had to be made, provided that the rights of refugees were not

therebY impaired, to facilitate the accession uf states to the Convention.

Mr. MAKIEDO (Yugoslavia) thought that only a question of style was

involved; he would be pleased if· the French-speaking delegations would .help him

to solve th l difficulty. The essential thing was th~t the text of the draft

Conv~ntion should embody recognition of the refugee \ s duties and obligations, and­

that the Contracting State in whose territory he resided should be in a position

to ensure their observance.

Mr. BOZOVI~ (Yugoslavia) pointed out· that it was a question ot r.ights

already acquired.

He a.greed to the inclusion, in paragraph 1 of article 7 of the amendment

previously'subnitted by the Yugoslav de1egation~o paragraph 2 of tha.t ~ticl'e,

but he -felt it necessary to specuY that what was intended thEu'eby was righta

Th~ PRESIDENT remarked that. in the ~(:w form just suggested by thE! French

represent~tivethe amendment related to paragraph 1" which had already beenvote~

.upon, He suggested that the Conf~r,ence should nevertheless revert to ·paragr~phJ..

in order to get over the difficulty, and asked the yugoslav representative whe~er

his point would be met if the words "with its dependent rights and obligations"

were inserted after the words ''The personal status ot a refugee".
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The PRESIDENT said that it wa.s a'difficult matter to dccid~ whet

constituted a right or obligation. To revert to the e~ple of family obligations

cited "by theYugoslo.v reprcsentnt~ve, it ~ght be asked whQther the 'obligation of a
father to support his childre."'l impliod the right of the children to sucn support in

the event of the personal status of the- father changing. In Norway, for instanco"·

80 far as ha knew, a father l\'a~ ?bliged to support his children until they had

reached the age of 21, as compared w.i.th 18 in Del1Jllr3,rk. He therefore Wondered

whethei', if' a Norwegian fa.thor transferred his residence to Dezm.1.rk, it would be

:ngnt to speak of an acquired righ~ of the children to be supported beyond tho ugo

of 18~ ?the problem depended on various circumstances, such as nc.tional legis­

lation, and raised a number of _logal points ~ Since the text. had alrea.dy been

adopt,ed by a number of Statos :in previous convention~, and since it had not been

claimed that those conventions had given rise to difficulties, reprosentatives

should. give the' matter every consideration bofore deoiding to chenge the wording

o£article 7 as originally draftod. He ldso recalled that the text had been

~afted by the legal experts of the United Nations Socreta.riat, DJ1d that it had

bOQl1'adopted by tho Ad hoc COI:lmitteo at both its sessions.

.He requested delegations to pondortho point, and, sineo there were certain

dif~icultios connected with both the Yugc31av and tho United King~om ampndmonts,

proposed that the ·Conference ehoukd defer its decision on art.iclo 7, taking up

article.S in the moantimc.

Articlo 8 was una.nimously ndo.~.~thout coDtlent.

The PRESIDEN,+ announced that no amendmenba had' been suboittod to

It was so agroed•.

pl"Oviously acquired and duties previously contracted.

,al'ticle 8.
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Mr. PETREN (SWeden) introduced his amendment (it./CONF.2/39) to. article 9

ot the draft Con·vention. It was more or less the same as the AUfltrian amendment,

except thaithe concept, ot "habitual residence" was replaced by that of "domiciJ..$"~··

That difference was an importa.r~t one, and he would theretQre press his amendment...

The PRESIDEZiT announced that the Swedish delegation wished to

introduce an amendment to .article 9, which would be circulated. in French that

afternoon.

(v) Article 9 - Artistic riebts and industrial property (A/CONF.2/;;8,

The PRESIDENT replied that there·were certain general points in

connexion with the various articles, including article 8, mich had still to be
,

settled. He therefore suggested that there should later be a second reading or

the entire text of the draft Convention.

Baron van BOETZELAER (Net.herlands) explained that his affirmative vote did

not mean that he accepted the words "in the same circumstances" without reser­

vation.

It was so agreed.

Mr. FRITZER (Austria) considered that it was only right and fair that

refugees rasidentin a given countr,y should be accorded the .same protection ~s

nationals of that country"in respect of the protection of industrial p~operty and.

of rights in literary, scientif.'ic 'and artistic works; 'but he felt that article 91

as at present worded, was somewhat too wide in scope. Under the existing text,

a refugee would be entitled to enjoy the protection rafer~ed to even if he only

stayed in the country for a few days. In the opin~on of the Austrian delegatiQn,

it was u.;cvssary to specify in the text, that So refugee must be more th:::.n a

, temporary visitor. He was theret'ore proposing t~at the words "in which he 11

resident" Should be replaced by the, phra~e \tin which he has his habitual

residence or, if he has no habitual residence, in which he resides" (A/Co.\'F.2/38)
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Ill'. ~OCH:POnT (Pl':,.nci.-) w:'..s ~fr:"id thr-,t the !Lustri.:m amondment ran

l-fr. GIRALDO~ARtJ.lIu.o (Colombia) l'ccallodhi.s earlior obst.\rvations

\ cO"tlcerni.ng the nuw concept 'of "ha.bitual rusidence"!) the introduction of which into
"'-'-·i- -: '.: . . •

thoConventionJ to his rnirld, would be !l. risky procedure. Wb:lt length of stay did

that concopt involvu in actua.l fact? Under Colombian legislation, aliens wcr.e

>accordodthe sa.I)c rights :\s Colombian nationnls, witho~tany restriction based on

,.L~~ri.gth of stay. Tho originn.l text of c.rticlc 9' was in harmony with that practd.cc,

':';,}nnd#hiS dologation would o.ccordingly.votofor it.

,~~~,~'

'-:j\counter to thn':. delegation's intention. If it waro ooopto·1.,a rofugee residing
.;'c.\.
1~:~in a country, oven for a fo\'1 days , would enjoy the benefit of the provisions of
:\ -.':" .

jp;/;thti'rundndmcnt in the same wa.y M if' he nabitunll~' residod there. On tho other
:--. .
~~~hCU1d; the introduction at the present stage, as proposed in the Swedish amendmcnb,
'~'i'..1' . : - ..

.:~:()t the concept 01' "domicile", entailing as it did. certain disadvnntages from the
'1'1;; '.
;~1i].ogo.l point of view, involvod difficulties. Perhaps the Austrian rcprescntutive's
h't.···· .: ~
':;;;';Po,int could best be Il16t by rotaining the text of article 9 as it stood, on t.he
~~~\.: -":,,

.~~'~derst.:mding that, "residence" meant "habitual residence", or by inserting the
:1-""

.;~/i,Word "habitual" before the word "residence".
1'.i;' -

;~As the French, representative had rightly stated, refugees and stateless
;'I.-,~""

"·r'·'·
jO<~'"t-::

i1r. GIRi~DO-JAR.U·fILLO (Color:1bia) point.od out tho.t article 11 h'id not

\i:·.yctboon cdopbed, The fact thn.t the word "domic:i..le" had been accepted in certain
.j;~(."-.,-' " - '.
:2'~lirt.icles of the dr,..rt Convention did not moan tha.t it should be accepted everywhere.
~~ " . " .

'6rO'l'l.:l.S a difference bot,,;een rights dependent on personal, status and other civil

;'ghts, for oJClIllple, P70porty rights such as those under discussion. In the

fi~()l"laer case, the concept of: "domicile" might be suitll.ble, but the concept of

l'£!J.residoncetr was preforable so far a's o.rtisti.~ rights and industrial property w.,re

Mr. FRITZER (Austria.) point~d out that .the 'words "habitiualresidcmcoll

~',~d31roadyb(;en'used in paragraph 2 at article 11•
.'r: _

ji.~,', .



2. CREDENTIALS OF REPRESENTATIVES

The PRESlDEtrr drew tho atterition of ,;he Conference .to rule 2 of the ·1'QlQ8 .

of procedure, relating to ~he credentials of representatives. He recalled that

the Conference was a. conference. of plenipotentiar'1os ctilled upo~ by. tien~l

Assemblyrosolution 429 (V) to sign such instZ'Ul:ilonts as it might draft.
•

. /

It should be remembe~ed that J).ot only for the purposE:: of signing d1p1omati-e

instr.uments but also for participating in a. conference of plenipotentiaries,

represontatives req\d.red credontials to that otfectexecutedeither by the Headot,

a State, or by the Head of a Govemment, or by a Minister tor Foreign Atfai.~s. ·xt

a plenipotentiary was empowered not only to participate in the coriteronco but also

to s1gnthG documontsdra-wn up, the credontials shoul:d expressly sttite that 'he ·.waa
a.uthorized to sign in' the name of the country which· he represented:"

He therefor':> appreciated the force ~)f the .\ustrian and Swedish ~epresenta....

tiv€;s' argument f"hat the refugee should Mve closer ties than article 9 atr"!"esen.t

provided for wi'c.h. t.he country in which he wished _to s,eserthis rights. He adde~

tha.t the Danish delega.tion intonded to table an a.pPrOpriate amendment later.

persons a:l-ways found themselves in a .!!!~ position before finding themaelv8a.

in a ~ .iure position.

The PRESIDENT" speald.ng as repnseatatiYe ot D,mma1'k. ~a1n,d that the.

existing text.. of article 9 was l'.ased on, a Danish propo~~~ subiD1tteli in the!!! !!25.

Committee, and supported ~hel'e by the UM.ted Kingdom delegation. However.. the

idoa originally contemplated had not been fully ~prcduced. 'the questionot

nationality entered into the mat1ter" in~S11\uch as the .recognition, for example" ot

a person's rights in his J~iterary, scientific. er artistic works depended. on'
,

. ,

whother the country ot which he was' a' national or i:n which he resided' had signed
. . ..

the relevant international convention. To quote an .,example, it might reasonably

be asked why a refugee from a coUntry which had not acceded to such a' convention
. .

and who residfid in a country ot asylum which had also not signed the ~onvention

.should, men !'esidintg in Swit~erland for a few days, be given the Same p1fOtection

in thatrospeot as a SWiss national.
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So far, the representatives of five States only, namely, Austria, Belgium,

Denmark.. Luxembourg and Nonray, had submitted credentials authol"izing them both

to participat'e in the proceedings of the Conference and ~ sign the diplomatic

instroments which it was prcp:1ring. The ropresenta.tives ot Israel and ot
.1

Switzerland had furnished credantials ll.uthorizingthem to participate in the

Conferonce-l but m..1.king no mention of thC;;l right to sign the instrumonts that 'WOuld

rosult from its work. The SWiss delegation' had also submitted credentials

authorizing it to represent, the Principality of Liochtenstein and to sign, in its

name.. the decisions and protocols drafted by the Conf"er-m,ce.

The ~ama1ning delegations had not. yet submitted the requisite ·credentials.. .
In accordance with rule 3 of the rules of procedure, those representatives were

entitled to sit provi.sionally in the Conference. In a few days, however, the

officars of the Conference proposed to complete their report to the Confer~ce

"on.the credentials of representa.tives.. and it was :bid1.spensable that those

representat~veswho had not alroady done so should submit their credentials in

proper form to the Secretariat before 14 J:u1y.

>' . l-Ir. CHANCE (Canllda.) pointed out that his credentials had been handed to

tlleDeputy Exocutive Secretary the morning the Conference opened.

.
MOSTAF1I. Bey (Egypt) soid that he· was in the same position as the

<:,., .

Canadian representative. Credentia.ls authorizing him 'to participa.te in the

/J 'Conf(~rence, but not to sign the ConvMtion, had been conmwcated to the

,Secrotary-General of the lklited Nations two months previously.;

Mr. ROCHEFORT (France) said that if representatives lieuded special
.";\ . :-." '.-.---.-" .

{:.c1"~denti~ls to sign th~ instrument, and not more;ty credent~als to participate in

'theproceedings of the Conference, it woUld appear thn.t onty five States had
:;"

co~plied with the re~ir~ent6.. and that, in those circumstances, the rep~essnta-

"~'ti"r1~sof the other States would only be participating 1.-, the Conferen~e as

...• '. ob13eirvers •

. '" ' The PRESIDENT pointed out that it was a matter of. formal international

'diplomaticl?roceduro. He 'wns .not critic1Jinc in any way the. basis on which any
\'; "

, -~r. -,.'
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momber was particip.'I.ting in the work of the Conterencc, butmeroly roferrlng to

the necessity for their producing the relevant croden~ials signed by an appropria'te

authority. As he had said, ~hc cred~ntio.ls of the representatives of Israel

and Switzerland were also in ordar so far .aa participation in the work of tho.

Oonference was concerned, as they were signod either by the 1o:Iinister for Foreign

Affairs, or by the Head of th0 Stllte',· although they did not confer the right to

sif.1l the it:1struments which wuld be ,propared.

Mr. THEODOLI (Italy) said th!:l.t the I.talian delog!:l.tion was ompowercdto

participate in the proceedings of the Conference, but that the credentials

granting full powers were still awaiting the signature of the Head of the Stata.

HOSTAFA Bey (Zgypt) wished to be ini'orl'.wd whother the communication

addressed to the Secretary-GoneraJ. of the United NDtions in tho nD.r.le of the

Egyptian Govcrmncnt was adequate.

Mr. ROCHEFORr (France) asked wh...ther there were no. Credentials

ConunitteE:l to take the mnttcr in hand.

Mr. CHANCE (Ct.tnnda) suggested that the SecrGtnriat should look :Lnto

the mattor. He moved the adjournment of the i.leoting e.

The motion for the adjournment 'JIas adoptGd.

The PRESIDENT added th!:l.t re:Jrescntatives 'Who' had doubte concomingthe ..

form of their credontinls should ~onsult either hinsclf or the Secretariat, which

was well ac~ainted with such l:Jatt'ers.

The r.le~ting' rose a.t 1.10 p.m.
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