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CONSIDER&TION OF THE DRAFT CONVENTION ON Tﬂﬁ STnTUS QF RhFUGEES (item 5" (a) of
" the agepda) (4/CONF.2/1 and Corr.l, A/CONF.2/5) (continued)

1, article 3 (B) (continued)

Mr. CHANCE (Canada) recalled that a suggestion had been made at the close
of the preceding meeting that the representatives of Israel and the United Kingdom
should try to establish a text for article 3 (B) which would be generally
§:atisfactory and would cover the point of view expressed by the australian

delegation. He believed that such a procedure would be the most satisfactory and

- that it would save time,

Mr, HOARE (United Kingdom) said that the Israeli representative and he
_had been unable to do more than consider the issues involved in article 3 (B), The
flrst polnt was whether it was indeed necessary to define the terms "In the same
}cixcumstances" and "same treatment accorded to nationals”. It could be argued
that those were not the only terms which would require interpretation, and that
‘6thér terms, such as "lawfully and habitually resident", which were used throughout
the text of the draft Convention should alsc be defineds  If the Conference were
:te ‘embark on a study of definitions, however, it would have to extend the scope and

Llength,of its work.,

‘The second question was, did sub-paragraph (b) of ar ticle 3 (B) serve any
;nseful purpose? The Ieraeli representative had rightly pointed out at the
sprecedlng meeting that a refugee might not be able to satisfy the "conditions
;féqﬁired", precisely because e was a refugee and not a natiomal, It would be
vVEny “diffieult to redraft that sub=paragraph so as to exclude those conditions which’
a.refugee was 1ncapable of fulfilling. The provision consequently scemed to be of

oubtful utllityo

; Sub—paragraph (a), on the other hand, might be thought to serve a useful
ipurposp and might possibly be drafted in such a way as to meet the objeet of the
as;:allan proposal for an additional article 3 (G) (A/CONF,2/19).
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Such definitions as were retained should, in his view, ‘be included in the final

clauses,  He therefore believed that the wisest method would be to defer rurther

consideration of article 3- (B)o"

-' s

Lo

The PRESIDENT assumed that if further consideration of article 3 (B) was
gdom wounld continue their -

RN

deferred, the’ representatxves of Israel. and the United Kin
ke up the Australian proposal

work on the text, Meanwhile the Conference could ta
for an additional article 3 (C) (u/CONF 2/19).

understanding.

2, Proposed article C A CONF o2/ 1

. HERMENT (Belgium) conténded ‘that the Lustralian’ proposal (A/CONF.2/19)'
which- conferred on ',

conflicted with some ‘of the other provn.s:.ons of -the Convention,

refugees. more favourable treatment than that enjoyed by other aliens in respect of,-»-~'~""
. If such benefits were to be ruled oub, -

all that would be necessary ;

for example, education and employment. .
there would be no point in drawing up a Convention; .

would be a s:unple statement to the effect that refugees would receive treatment

d in: the territories of the various countries.
B

equal to-that enjoyed by aliens domicile

Mr. SHAW (Australia) -sald that. the Austral:.an delegatlon had submitted
e 7 gap in the draft. Gonvent.n.on, the purpose )

its proposal bizause there seemed to b _
The Australian Govemmen'h f»xﬂly

' of which was to confer certain rights on refugees., -
ted the general pr:.neiple of non-dlscrmmatlon

supported that purpose, and accep
None the’ less. it would seem erroneous to regard the

laid down in artlcle 3,
instrument whereby refugees would be’ given more extens:nre righ’c;e

Convention as ‘an
* That point should be admltted, otherwise

_ than those accorded to aliens generallys

. practical- dn.fflcultles mlght ar1se. He was® aware that hls proposal was ..n ;
but he was J.n any event Vbllgedvtk

&.have to reserve its.

' contradlctlon w:.t,h the f:.rst paragraph of art.lcle h,
to point out, that the Australian delegat.ion would in due cours

" position on the latter, -
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Mr, FRITZER (Austria) supported the. Belgian representative's viewpoint.
. It it were to be posited that refugees should not have rights greater than those
~ enjoyed by other aliens, the Convention secemed pointless, sinee its object was
_.-ifpréeiaely to provide for specially favourable treatment to be accorded to refugees,

MOSTAFA Bey '(Egypt) pointed out that the term "other aliens" lacked
; precision, In actual fact, aliens of varicus nationalities,re'sident in one and.
.'t}ié sams State received unequal treétment according, for example, to whether or not-
‘a bilateral treaty of establiohment exieted between their country of residencs and
ftheir country of nationality, or to whether or not they had been granted a permanent
iior- temporary residence permit, It would therefore be advigable to establish
ésaxactl,,r what was meant by "other aliens", ‘

‘ Mr. von TRUTZSCHLER (Federal Republic of Germany) supported the Belgian
'-d Austrian representatives. The Convention on the Status of Refugees was being
égotiated because refugees were unable to benefit fram the proteetion of their
Iicountries of origin, and were accordingl,,r obliged to live m a foreign country, not

from choice but in order to escape persecuticn, He opposed the iustralian proposal,

.+ Mr. SHAW (Australia) pointed out that fustralia's position was rather a
peci.al one, since the country had a large-scale migration programme and was annually
dm:l.tt.ing some h0,000-S0,000 alien immigrants, It would be very awkward if aliens
-\o ent.ered the country in accordance with duly negotiated agreements were granted
"’s‘sifavouraﬁle treatment than refugees,

"'?"rhe Auatralian point of view was, indeed, shared by other Govemmenta. He
" ‘w»_,attentxon to the comments submitted by the Government of New Zealand
GONF.2/6/Add.2), in which it was stated that:

“ " Mthe New Zealand Government could not contemplate the acceptance of
- _any provisions in the draft Convention or the draft Protocol which
-~ would require discrimination in favour of refugees or stateless

. persons as aga.inat other aliens,"’
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In view, however, of the views expressed by other representatives he would be 2N
prepared to withdraw his proposal on dhe understanding that his remarks wculd be
reported in the summary record of the meeting.

. HERMENT (Belgium) pointed out that Belgium was harbouring 400,000
- aliens, compared with a total population of 9 millions. “ Desfite their great
noober, Beigium's policy was to give retugees more favourable treatment than other
alieﬁs in view of the particultrly trqgic pligh* in which they found themselves. '
i : o
The PRESIDENT sald that as the Australian proposal for a new article
3 () (A/CONF,2/19) had been ‘withdrawn, the Conference should next take up
article 4. .

3, Article &4 = Exem tion from reci roelt GONF 2/11, A CONF

, HERMENT (Belgium), introducing his amendment (A/CONF.Z/ll) to paragraph
2 of article L, pointed out that it was stipulated in the second sub—paragraph of .
paragraph 2 of article 4 that refugees should continue to be accorded those rights "]ﬁ
and benefits which they enjoyed at the date when the Convention came into~£orce, &
even if those rights and benefits had been granted to them without regard to
reciprocity, However, the fact was that the term "reciprocity" ad not been il
defined, It might therefore refer either to diplomatic reciprocity as. established
by 2 bilateral treaty, or to iegislative reciprocity, the principle of which was S
" embodied in the national legislation of the various countries, In so far as it ﬁ;
was the intention of the second sub-paragraph to maintain respect for the rights-‘ w
vacquired by refugees, the Belgian delegation found it acceptablea . However, it

raised othor p‘oblemse

ss it stood the text stipulated that refugees not enjoying~the rights referred
to at the date on which the Convention.came. into force ghould be granted those - '
rights, without regard to reciprocity, on condition that they should have been
.- resident in the territory of the State concerned for a certain period. . The firet
point to be noted was that the concept of "a cevtain period" was somewhat vague,'rf,;
;;_'and the Belgign delegation accordingly prcposed that it be fixed at three years: 21;’
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in that w2y, the Convention would include a firm statutory provision,

of refugees in that particular direction would not be d
the receiving country, Further, the
" oni refugees the rights which certain
bilateral treaty concluded between Be

and the fate
ependent on the goodwill of '
Belgian Gévarnment could no£ agrée to confep
aliens enjoyed in Belgium by virtue of a

lgium and another States, Belgium, in fact,
 -had signed a number of regional agreements, and would find it impossibie to grant
a.ll refugees the bengfit. of the rights laid down therein without running the risk of
- placing herself in a difficult position, .

Furthermore, by acting otherwise, Belgium
iw"duld be assuming unknown commitments s since not only the rights provided for in

those which would ensue frem treaties

existing treaties were involved, but also
signed at some future date,

F:r those rzasons » the Belgian delegatioh‘felt that all that was necessary was

\:Ft_o_ﬁ ’,‘g_ra'ntl refugees who enjoyed no rights at the date of entry into force of the

f‘..jcc}‘l‘zyention exemption from.recibmcity in respect of those rights which were accorded

¥ ’Srg]teiy on the basis of legislative or administrative reciprocity, That was the
’}\,_sgnafe_of’ the Belg;an amendment,

established through

en individual States, g
namely, the refugees, had no

In that context, the idea of reciprocity

. MOSTAFA Bey (Egypt) pointed out thet reciprocity was
the émedi;,n of a convention or bilateral treaty concluded betwe
Héﬁévér, the persons involved in the present case,
ippeal 6 the protection of any -State,
emed ‘to him teo lack precision,

The PRESIDENT, recalling that the
"’v‘j’céxft'aiin countries depended on reciproeity, and that a refugee who was placed
utside the framework of reeiprocal agreemen

educed f.o the

rights and benefits enjoyéd by aliens

ts and arrangements was thus ipso faeto
position of a stateless person, suggested that the difficulty mizht |
met by some such formula as: “without the usual reciprocity required in the case:
f aliens in generaln. ' : - ' R
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MOSTAFA Bey (n.gpt) thought that the words "without regard to reciprocity"
should be deleted from the second sub-paragraph of paragraph 2 of article by

Mre PETREN (Sweden) said that Sweden, too, had certain misgivings about -
the btext which were not dissimilar to those felt by the Belgian delegation. Swedish ©
legislation included provisions granting certain individual rights to nationals of
other Scandinavian countries, He asked whether, in order to take account of that
particular situation, the words "where aliens enjoy rights and benefits"; in the
first sentence of paragraph 2 of article 4, could be replaced by the words “where |
aliens generally enjoy rights and benefits”. The addition of the word "generally“
would enable the Swedish Government to reserve its position in the special case he: -

had mentioned,

Mr. HERMENT (Belgium) woﬁld not oppose such an amendment, He thought,
however, that the Swedish Govermnment could enter a reservation to that effect at
the time when the Comention wag signed,

Mre ROCHLFORT (France) recalled the i‘act that the text of artlcle 4L had |
been discussed at length in the Ad Hoc Committee; the French delegation had
submitted no less than three different formulas, none of which had commanded: majonty
supporte ’ In his op:mlon, the wording of the text before the Confurence was "

. . unsatisfactory. fven though France was prepared to grant to refugees the rlghts :
‘in question in the absence of legislative reciproeity, it could not adopt the same
attitude towards rights granted on the basis of diplomatic reciprocity., In.the
latter case, it could hardly do more than preserve such rights for those who alreadyf
enjoyesd them, and to grant them to others at its discretion. The French delegation,
a¢cordingly supported the Belgian amendmeint, which had the merit of making cisar:: .
that in the given cont.ext only: exetnption from legislative reciprocity was involved. ‘.

: . Mr, ANKER (Nori;éy) supported the Swedish representative'’s remarks. He ,

- himgelf preferred the amendment proposed by the Swedish reprcsentatlve to the entry '
, of a reservation at the time of signing the Convention » in order to avoid procedural
_‘complications and to obnate the confusion that might otherwise arise. '
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The PRESIDENT pointed out that the same problem might be raised by other
| 'gmups of countries, such as the Benelux group, or by any who applied the most~
favoured—nation principles Consequently, all delegations that found themselvec '
the same position as the Norweglan and the Swedish delegationa would inevitably
" have 'to make reservatiom. The necessity for doing o could not be averted by
redx'afting article 4, )

Mr, van HEUViN GOEDHART (United Nations High Commissioner for Refugees)

‘~  said that it was clear from the discussion that the situation varied greatly from

T»'c‘ountry to country, and that an agreed formula would consequently Se difficult to

find. ~ 'The Conference might perhaps find it useful to consider the text of article

g Ii"aagiven in the memorandum submitted Ly the Secretary-General to the Ad Hoe
Bomittee at its second session (E/AC,32/L.40), based on the Coonmittee!s report on -

"its first session and the comments of govemments and specialized agencies thereto, -

The suggested formula read as follows:

:

R "Each Contracting State may at the time of iis accession to the present
- - Convention indicate, by communication to the Secretary-General, rights and
-+ benefits accorded to aliens as a result of preferential treatment to which
. the provision of paragraph 1l shall not apply,

.+ “Each Contrecting State may. slso indicate, by communication to the

‘ Secretary-Geneml ; any rights and benefits accorded to aliens as a result of
. preferential treatment subsequent to their accession to the present, Convention L
“'to which the provision of paragraph 1 shall not apply." (E/ACs32/L.40, page 3@).

o Mr. ROCHEFORT (Franqe) said that, although the French Government saw no
objection to communicating the official journals in which the laws were published,
if‘ﬁﬁfyoilld be impossiblc for it to communicate the text of certain treaties.

+ HERMENT (Belgium) agreed with the French representative. ‘He pointed
out, moreover, that the refugees would not tnereby be kepi'. comrersant with their
,ghts: for the notifications referred to would be addressed to t.he Secreta.ry- ‘
General, ‘whereas the refugee would consult the Convention to aecertain the status - °
tc‘ﬁhich he was entitled. ' ‘ ' N
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Mr, FRITZER (Austria), reverting %o the Belgian amendment, said that the
austrian delegation intended to 1imit to the minimum the reservations it would enter
inen signing the Convention. Nevertheless, if the time-limit of three years proposed
by the Belgian delegation" was adopted, Austria would be obliged to enter a reservation
on that point, The accepfance‘ of tbat provision might, in fact involve injustice |
towards those aliens who, after a very long period of residence in the territory of
a givén State, would still not enjoy the rights granted to refugees after only
three years! residence, However, the Austrian delegation could accep:c the Belgian'-v ‘
smendment if the time-limit were increased to, say, five years; it could not

gupport it in its present form.

Mr, ROCHEFORT (France) suggested that the difficulties to which the |
reciprocity clause had give‘n rise were duc to the fact that an attémpt had be‘én_ magie .
to construct a ;]uridical system out of a céncept which, in reality, could only .serjre
as a point of reference. The _objectivé in view was very cleax;,, and a more preci.s’eﬁ
vording might possibly have been found had certain countrieé, in whose cases the ‘
problem did not arise, not opposed the attitude of other delegations at the meetings
of the Ad Hoc Committee. France, for its part; could agree to maintain %he,rights'
acquired by refugees; ghe could also accord certain rights to refugees not a-lreédj
enjoying them, even without regard to legislative reciprocity, providing in that |
- case that such exemption would be granted only afitcr a period of three years!
residenc,g.‘ He would emphas;lze that that attitude corresponded exactly to his

formal instructions from the French Govemméht.

To meet the points raised at the meeting, the French delegation, afbc'x'"
consultation with the Belgian delegation; was sutmitting, - jointly with the latter,
s new toxt for article 4, which was to be found in document A/CONF.2/32, )

The PRESIDENT drew attention to the fact that the Conference could not
take a decision on the text proposed by the High. Commissioncr unless it were i

sponsored by a delegation- to the Conference,
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Mr, STURM (Luxembourg) explained that the juridical conceptions prevailing
in his country were similar to those in France and Belgium, His delegation would |
- aceordingly support the joint amendment,

Baron van BOZTZELAER (Netherlands) also supported the French-Belgian
amendment., ;

MOSTAFA Bey {Egypt) pi'opcaed that further consideration of article 4 be
deferred to give representatives time to study the new proposal, -

It was so agreed,
&e  Article 5 - Exemption from exceptional measures !_AZOONFEZ A5, A/CONF.2/26)

; The PRESIDENT drew attention to the amendments to article 5 proposed by
“the Australian and United Kingdom dslegations (A/CONF.Z/J.‘)' and 4/CONF.2/26 '
respeeii?ew;.

7 Mr. HOARE (United Kingdom) cbserved that both the Australian and the
United Kingdom amendments related to paragraph 2 of article § s and that in addition
he wished to propose an amendment to paragraph 1, He therefore suggested that
paragraph 1 be passed.over until that amendment had been circulated,

B The PRESIDENT suggested that the Conference deal at that stage only with
paragraph 2 of article 5, and the amendments thereto.

Mr, HERMENT (legim) accepted the Fresident!s suggestion on condition
| thst any amendments which the United Kingdom repreeentative might make to paragraph
1 of article 5 would not entail consequential changes to paragraph 2,

The President!s suggestion was adogted

1
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Mr. SHAW (Australia) said that his amendment simply proposed that the -
words "or in the interests of national securlty" be inserted in paragraph 2, its
purpose being to allow latltuds to Contracting States to take the- exceptional A
peasures provn.ded for-in artlcle 5 during periods immediately prg,cedmg a time of
war or national emergoncy, when they mlght prove necessary,. -He felt that in the
light of the way in whlch the remalnder of paragraph 2 was phrased, no exception g

could be taken to his amendment.

However, as he supported the draf bing amendments proposed by the Um.ted K:mgdom :
representative in. document A/CONF 2726, he proposed to withdraw his own amendmen‘b -
(A/CONF.2/15) and to submit an amendment to“the United K:mgdom proposal consisting

.in the inserticn of the words "or in the interests of national security" after the
word "emerg’ency'; in the second line.

Mr, HOARL (United Kingdom) recalled the earlicr discussion on article 3 ,‘:’ L
when consider t:.on had been giv ven_to the quest.lon of whether .article 5 was consist.en‘b '
with it. Lrtlcle 3 enunciated a general proposition, and article 5 had been 3
regarded as consta.t.ut.:mg an exception thersto. Another exception was article 21.
- It was not therefore x.nough to provide in paragraph ‘2 of article 5 an exception to- B
paragraph 1 of the same article; the except,lon should also be to the other articles.
of the Convention., The other amendments he proposed in document A/CONF 2/26 were ' V
~ sgimply drafting changes,

‘MOSTAFA Bey (Egypt) did not oppose the substance of the United . K:Lngdom
amendment; N He pointed out, however, that it was not wery satlsfactorlly drafted,
first; mentlon was made of l'a.ny person" thus maklng the text very general in .

character, whweas la'ber it roverted to the 1dea of "a refuoc,e"

¥

VAfter an exchange of views in which kr.. HhRD’ENT (Belglum) and Mr, ZUTTERV L
(switzerland) took part, Mr. ZUTTER (Sw:.tzerland) proposed- that the words "any ‘

person" be’ replaced by the words "a part.lcular perscn',

The Sw5,§§ propgsal was ‘accepted. o
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Mr, HOARE (United Kingdom} felt-that there might be reasonable grounds

~ for objecting to the AuStralian proposal that the phrase %or in the interests of

national security" should be inserted; since it would enable a.State to take

axceptional measures at any time, and not only in time of war or a national emergency.'
Replying to the PRESIDENT, Mr, SHAW (Australia) confirmed that, although

he had withdrawn his original amendment (A/CONF.2/15), he would press for the

inclusion of the phrase "or in the interests of national security" in the text of

the United Kingdom amendment, He emphusized that it wﬁs never his delegation's

‘intention to open the way to an indefinite extension of the circumstances in which

" .a State could take exceptional measures,

Mr., CHANCE (Canada) submitted that the phrase might be interpreted much
_ more. widely than was desirable,.and he would therefore prefer that it should not

 be incorporated in the United Kingdom-amehdmento

‘ Baron van BOSTZELAER (Netherlands) was also afraid, despife the assurance
:_éiven by Australian representativey that the phrase might be too widely interpreted,
’g&nd hepce op:n to.abuseo He therefore took the same position as the Canadian

if,rebresentative, -

o
K

Mr, RDBINSON (Israel) supported the Canadian and Netherlands representatives;,

J

;%the United Kingdom amendment was broad enough as it stood,

- ‘ Mr, ROCHEFORT (France) pointed out that, although the expression '"mational
ffémergency' seemed unduly restractive, the words. "in the interests of national
‘,securxty" seemed 23uelly to glve an unduly wide scope to the text. Between the-

‘twu ideas there was an intermediate area which neither phrase delimited exactly: -
theve could be cold war, approximating to a state of war, tension, a state of b
5 emergency or an internatlonal crisis c;Tllng for certain internal precautions., Such .
belng the case, a working group might be asked to devise a formula which would meet
the obgecuions of the kustralian delegation without raising those that other
representaulves had ¢evelled.aga nst the phrase that that delegation had itself

proposed.
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Mre, al PACHACHI (Iraq said that the aim of paragraph 2 of article 5 was | -
presumably to enable Contracting States to adopt, in respect of x;efugees_, 'exeeptiqﬁ&)s./(,,
measures required by nat.:.onal security. If that was so, ib woul_a be better to say . -
go clearlys <

Mro, ZUTTER (Swit,zer-.and) agreed with the views of the United Kingdom é.nd
anadian representatives, and, like them; ronsmered it undesirable ‘to introduce
the phrase proposed into the Convention. It had to be remembered that the aim of
the Convention was primarily to protect refugees. The danger of the Australian
text was that certain countries might mterpret it much more. widely than' was ‘
contemplated at the present Conferencee. He recalled that the problem had arisen :
at the Diplomatic Conference for the Revision of the Red Cross 'Conventions in ;
' Geneva in 1949, where it had been discussed at great lengthe- That Conference had
not adop’ced a provision analagous to the one before the meebing, for the reasons .
that sevyral speakers at the present meeting had already givens "However, to meet _‘
the objections expressed by certain delcgatlons, he propo;ed that the words "in

time of natirnal emergency" be replaced by the words "in case of grave eme.gency“
/7 .

.

Lfter an excnange of views in which Mr. ROGHEFCORT \France), HERNMT
(Belgiun}, Mr, SHaW (hustralia) and Mr. ZUTTER (Switzerland) took part,
Mr, ROCHLFORT (Franue) suggested the following wording: nin time of war or in time

of grave national or internationel tension se00"

" The PRESIDENT recalled that vhen article 5 had first been discusséd by

" the 4d Hog Committee, there had been no dsubt that dangerous persons, such as spies,
had to be dealt w:.t,h under natlunal laws., The que.stlon had then been raised as to
the action to be taken in respect of refugees on the declarat.ion of a state of war

. between two ccuntries, whén it would be impossible for a particular State to make .

: an .immediate distinction between enemy naticnals, in the country, support:mg the

- enemy government, and those persons who had fled from the territory of that enemy
“country. The Ad Hoc Committee had come to the conclusion that, while a government
should not be in a posnlan to treat persons in the latter category as enemies, J.t
would need time to screen tham, He was therefore afraid that the discussion was - '

:.;idr:Lft:Lng away from the original mtentlon of article 5¢
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Mr. ROBINSON (Israel) believed that as the phrase "national emergency"
| in English had a definite legal connotation, and the phrase “grise grave nationale"
- had no such precise juridical meaning, it would be necessary to define the French
- phrase, |

Replying to the PRESIDENT, Mr, SHAW (Australia) said he would agree tc the
_‘words "mational emergency" in the second line of the United King&om amendment
| (4/CONF.2/26) being replaced by the phrase "time of grave tensioﬁ, national or

“international, ;

The PRESIDENT put that wording to the vote.

The phrase in question was rejected by 7 votes to 3, with 9 abstentions.

Bar-n van BOETZELAER (Netherlands) prcposed the phrase "in case of grave

and exceptional circumstances®,

Mr, HOARE (United Klngdom) suagested, and Baron van BOETZELAER (Netherlands)

agreed, that the phrase should read "other grave and exceptional circumstances®.

' That _phrase was adopteg by 16 votes to none, with 4 abstentions,

The PRESIDENT put to the vote the United Kingdom amendment, as amended,
The text read:

s "Nothing in this Coventlon shall prevent a Contracting State in time of
. war or other grave and exceptional circumstances, from taking provisional
measures which it considers to be essentlial.to the national security in
the case of a particular person, pending a determination by the Contracting
. .State that that person is in fact a refugee and that™such measures are still
7?»nécessarv in his case in the inteveste of national security"

Ihe United Kingdom ggendmcgt was adqued in the above form by 16 votes to
none, with L abstentions.

The meeting rose at 5,55 pem,




