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Violations of the Prohibition of Torture: The Death Row
Phenomenon & Denying Notice of Execution

Introduction

Human Rights Advocates (HRA) supports the work of the United Nations Human Rights
Council to prevent violations of the prohibition of torture in the use of the death penalty.
Though capital punishment is not a violation of international law, the United Nations has
urged retentionists countries to abolish the penalty and has called on all states to implement
a moratorium.® Those that retain it, must respect international standards guaranteeing the
human rights of the condemned.

HRA is deeply concerned that the rights guaranteed by Article 7 of the International
Covenant on Civil and Political Rights (ICCPR) are being violated by retentionist countries
that maintain circumstances producing the “death row phenomenon,” as well as those
which fail to notify prisoners or their families of the time and date of execution. HRA has
attempted to document instances of these practices, but notes that despite emerging
recognition of the death row phenomenon, it remains difficult to acquire evidence or studies
on the occurrence. It is particularly for this reason that HRA urges the Council to examine
the death row phenomenon and the related practice of failing to notify prisoners of their
execution date in order to determine if violations of Article 7 exist.

A majority of the world’s nations have abolished the death penalty. In 2008, however, at
least 2,390 people were executed and another 8,864 people were sentenced to death. As in
previous years, the vast majority of executions took place in a few countries: China, Iran,
Saudi Arabia, Pakistan and the United States.” Executions in China surpassed any other
state by more than four times.> Some of the methods used to execute people included
beheading, electrocution, hanging, lethal injection, shooting and stoning. * HRA strongly
urges the Council to examine whether the practices countries use to impose the penalty
constitute violations of the prohibition of torture.

The Death Row Phenomenon

A combination of circumstances produces the death row phenomenon, which is
characterized by severe mental and physical deterioration in prisoners. The circumstances
include (1) extremely harsh conditions of imprisonment on death row, (2) long periods of
time spent awaiting execution and (3) the acute anxiety of anticipating one’s own
execution. These circumstances can produce panic, rage, appetite and sleep disturbances,
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self-mutilations, paranoia, and suicidal impulses.> When decades of incarceration precede
execution, prisoners in effect serve two sentences: a life sentence marked by prolonged
psychological torture and a death sentence.

The European Court of Human Rights has found that the death row phenomenon violates
Article 111 of the European Convention on Human Rights.® The Judicial Committee of the
Privy Council’ and high Courts in Canada,® Zimbabwe® and India'® have recognized that
circumstances producing the death row phenomenon violate human rights. The Unites
States Supreme Court has rejected two appeals alleging prolonged periods of detention on
death row violate the prohibition on cruel and unusual punishment, though Justices who
believed the claims merited consideration filed statements recognizing the delays as
violations.* The Human Rights Committee has also recognized the existence of the death
row phenomenon, finding violations where long delays were combined with other
circumstances.’ An examination by the Council would give the Committee and other
judicial bodies firmer footing on which to address the issue.

Those awaiting execution are exposed to harsh physical conditions. In Japan, death-row
inmates are kept in solitary confinement and are not allowed to speak to other prisoners.
Apart from an hour of exercise per week, they must remain seated in their cells.”®* In the
United States, many death row inmates await execution in solitary confinement for decades,
with only brief periods of time out of their cells. They are subjected to arbitrary rules,
unsanitary conditions, insect infestations, high temperatures and exposure to deafening
volumes of noise.** Pakistan, with the largest death row in the world (around 7,500), faces
prison overcrowding by 200 to 300 percent.'® Prisoners are routinely restrained with tight,
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heavy and painful shackles that have led to gangrene and amputation in several cases.” In
China, condemned prisoners are also manacled and shackled during the day and have been
forced to work with toxic chemicals in their cells that cause breathing difficulties."”

In retentionist countries, long delays between conviction and execution compound the
stress of harsh physical conditions. In Japan, lwao Hakamada has been on death row for 41
years, and suffers from severe mental illness. Others have been on Japan’s death row for
over 30 years.’® In the United States, the average time spent on death row is about 12 years
and increases every year. In California, nearly 150 prisoners have been on death row for
more than 20 years.®® In December 2009, the Supreme Court declined to consider Cecil
Johnson’s appeal, which claimed that 29 years of solitary confinement on Tennessee’s
death row was cruel and unusual punishment. Even in countries that have taken steps
towards abolition, violations can still occur. In Morocco, for example, courts continue to
issue death sentences though no executions have taken place since 1993.*

The conditions of confinement and long delays combined with the anxiety of awaiting
execution produce devastating effects that manifest physically and psychologically. A
recent report tracking four death-row inmates in Japan, where prisoners may be informed of
their execution just hours beforehand, said all four suffered from mental illness and
delusions.? In the United States, because of the appeals process, prisoners may face several
execution dates. Many prisoners have come within hours and even minutes of their
execution before a stay was issued. This experience, along with the harshness of life on
death row, is so traumatic that many have waived their appeals.?® Danielle Simpson, a
death-row inmate in Texas asked to be put to death because, he said, life on death row was
unbearable.** A court granted his request by expediting the execution date, even though his
lawyers said he suffered from a “debilitating mental illness.”® Another inmate in
California, who has been on death row for 18 years, no longer understands the passage of
time, is severely paranoid and delusional and has physical ailments that appear linked to his
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psychological state, including a persistent skin condition which he picks at constantly,
creating visible infections.?

Failure to Notify Prisoners of Their Execution Date

Though linked to the death row phenomenon, the failure to notify individuals and their
families of the execution date constitutes a separate and distinct violation of Article 7.
Prisoners who face execution without notice live in constant fear that their death is
imminent. The Human Rights Committee found that the failure of Belarus to inform a
mother of her son’s execution date or the location of his remains caused mental suffering in
violation of the prohibition of inhuman treatment.” In Pratt and Morgan v. Jamaica, the
Committee found a delay of 20 hours before authorities communicated a reprieve to the
accused 45 minutes before his scheduled execution constituted cruel and inhuman
treatment.?®

Human rights organizations report that several countries, including Belarus, Iran, Japan,
Morocco and Saudi Arabia, fail to notify prisoners or their families of the date of their
execution. In Morocco, though no executions have taken place in more than a decade, death
row prisoners are known to wedge pieces of wood behind their cell doors while they sleep
so they will wake if a guard enters.” In Saudi Arabia, migrant workers, who human rights
organizations say are disproportionately targeted by the authorities, are often ignorant they
have even been sentenced to death up until they are taken from their cells to be executed.
Saudi Arabia also fails to inform embassies or family members before or after the
execution.®*® Iran also fails to inform family members and lawyers of execution dates.
Mohammad Reza Haddadi’s family was alerted of his execution date only when another
prisoner phoned to inform them. *

Recommendations

In light of growing concerns in the international community that the methods and practices
used to impose the death penalty violate the prohibition of torture or cruel, inhuman or
degrading punishment, HRA urges the Human Rights Council:

 To request the Special Rapporteur on Torture to examine the death row phenomenon
and the circumstances which produce it and to make an assessment regarding when
circumstances producing the death row phenomenon rise to the level of torture or
cruel, inhuman or degrading punishment; and
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» To condemn the practice of denying prisoners and their families notice of the date of
execution, and in the case of families, the whereabouts of the human remains of the
executed.

HRA commends the 139 countries that have abolished the death penalty in law or in
practice, including most recently Uzbekistan and Argentina (abolished for all crimes in
2008), and urges those who have initiated the process to do so to move quickly towards
abolition such as Burundi, Mali and Togo (reforms underway), Algeria and Lebanon (draft
law proposing abolition),** and Mongolia (moratorium announced by the president in
2009).%

2 http://www.amnesty.org/en/library/asset/ ACT50/003/2009/en/0b789ch1-baa8-4c1b-bc35-
58b606309836/act500032009en.pdf
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