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TRAFT PRINCIPLES ON FREEDOM »aND NON-DISCRIMINATION

IN THz MaTTER OF POLITICAL RIGHTS

Note by the 3scretary-General

is requested in operative paragraph 2 of resolution 4 (XVIII), which the

Commission adepted at its eighteenth session, the Secrctary-General transmitted

to the deernments of States Members of the United Nations and of.the gpecialized

agencics the toxt of the draft principles on freedom and non-discrimination in

the matter of political rights drawn up by the Sub-Cormission on Prevention of

Discrimination and Protection of Minoritics (8/CN.4/Sub.2/213; para. 37C), os

well as the suggestions made by the Commission on the Status of Women (4/CN.6/L.336),

s0 thet they could submit their comments on the substunce of the draft_principles

cnd the form in which.such principles shoﬁld be embodied,

The comments of the Government of the Federal Republic of Germany are trans-

mitted to the Cormission herewith,
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1. The Government of the Federal Republic of Cermany has noted with great interest
the initiative token by the Commission on Human Rights, at its 18th session, to sub-
mit to the members of the United Nations and of their Specialized Agencies, for theilr
comments, the text of the draft principles on freecdom and non-discrimination in the
matter of political rights drawn up by the Sub-Commission on Prevention of Discrimina-
tion and Protection of Minorities at its 14th session. The Government of the Federal
Republic has carefully examined the draft as well as the amendments thereto as

adopted by the Commission on the Status of Women, at its 16th session, and has come

to the following conclusions:

2, Basically, the Federal Government welcomes the idea to gain recognition for

these prineiples within the framework of the United Nations.

3. The existing German laws widely ensure politieal freedom of action., While the
gencral principles, if declared binding in their present form, would conform with

most of the provisions of German law, they may possibly confliet with others.

However, a clarification of the points in question, which would be greatly appreciated
by the Federal Government, may well serve to remove these minor difficulties.
Specifically, the Government of the Federal Republic of Germany would like to comment
as follows:

Ad IT and ITITI:

Nos, II and IITI do not list measures against unconstitutional activities,
It is, however, presumed that the general saving clause in the second
sentence of No, XII, i.c., the phrase ",.. and of mecting the just reguire-
ments of ..... the general welfare in a democratic society!, constitutes

an adequate legal basis for them. The procedure against unconstitutional
activities has besn laid down in articles 9 para. 2 and 21 para. 2 of the
Germon Basice Law.

Some doubts exist as tc the second sentence of No. III:

in a way, principle No. IIT is also contrary to No. Ila. Since the freedom
of peaceful assembly and association is declared essential to the enjoyment
of political rights there is no reason to grant these rights to gll persons
as long «s principle No. IIa rightly provides that only nationals shall be

entitled to unrestricted political equality,
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Article 11 of the European Convention on the Protection of Human Rights
and Fundamental Freedoms, which holds as national law in the Federal
Republic of Germany, gives all persons the right on certain conditions

to assenble peacefully and to associate freely with others, Article le6,
however, gives the contracting parties to this Convention the possibility
to impose restrictiong on the political activities of aliens with respect
to the freedom of assembly and associaticn, This right cannot be
relinguished.

Ad IV

A provisicon on the forfelt of the right to vote as a result of a con-
viction on criminal charges is missing; such a provision should also be
embodied in No. XI.

Ad Vag:

The principle of the eguality of suffrage -~ laid down in article 38 of
the Basiec Law -~ is restricted in the clectoral laws of the Federation and
the Leender by so-called prohibitive clauses which, in order to prevent

a dispersion of votes in Parlisment (duec to the presence of an over-
abundance of splinter partics), admit to Parliament only such parties as
have obtained a certain percentage of the total popular vote or a certain
number of direct mandates. The Federal Constitutional Court has
repeatedly decided in its judgments that up to a certain limit prchibitive
clauses serve the public intercst by preventing a dispersion of vobtes in
Parliament.

It is assumed that these prohibitive clauses must also ve recognized as
limitetions in the sense of principle No. XIT.

Ad VIb:

The principle that no witness (in scrutiny proceedings) shall be compelled
to staté how he voted conforms with the opinion prevailing in German
jurisdiction.

Ad VITIA:

Reference is madc to the comments on Nos., IT and IIT1.

As Tar as eivil servants are concerned the general principles are in

need of certain restrictions. In his political activities a eivil

servant has to maintain the degree of moderation and restraint required
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by his position in rolction to the community and by the duties of his
office (Section 35 para. 2 of the Skeleton Law on Civil Service Logislation
(Beembenrechtsrohmengesetz ~ BRRG) and Section 53 of the Law Concorning
the Federal Civil Service (Bundesbeamtengesetz - BBG) ).

Ad IX:

The necessity to replace the words “dutices or personal interests” by the
words “fincncinl or professional interests? docs not seem cogent beceuse
the proposced nsw wording would cover a possible conflict betweon personanl
«nd public interests only insofer os the porsonzl intercsts are of a
Tinenelicsl nabure,

Ad XK

:

These princinles apply to notionals. In the Federal Republic, crticle 33
paras. 2 and 3 of the Busic Law provides thot all notionals shall be
eligible, on eguel terms, to hold public office. Section 4 of the
Skeleton Law on Civil Scrvice Legislation (BRRG) and Seetion 7 of the Law
Concerning the Tederal Civil Service (BBG) likewise provide thet, as a rule,
only Germens within the meaning of article 116 of the Basic Low may be
cppointed to the civil service.

srticle 137 of the Dusic Loaw conforms to the principle under Xb. Legol
provisions on incompatibility wre contained in Section 33 of the BRRG,

in Sectionsg 28 and 57 of the BBG, in the corresponding Laender legislation
znd, for the elections to the Bundestog, also in the Law Concorning the
Legal Stetus of Members of the Civil Service Rlected to the Bundestog,

dated 4 August 1953 (Federcl law Gezette 1953 I, p. 777).

gestion to insert the words "egual for all netionals® in principle

he sugg

No. XIb is welcomed. However, the words ‘which stem from the nature of
the dutiszs of tbé office, which specify the prersguisites for guali-~
ficotion, should alsc be retained.

Reusonable gquelificctions for appointment within the meaning of XIb are
contedined in the reguletions concerning civil service careers, In this
connection, particular attention is drewn to the Third Title (Sections

1 - 16) of the BRRG, to Sections 15 - 25 of the BBG, to the corresponding
aendor legislatbion governing the civil service, and to the ordinances

concerning civil sservice cnrcers.
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a4 XTIT:

This principle contains, in its second and third sentences, a general

legal reservation (sce alse comments on Nos., IT and I1T).

There may, however, bc some doubt as to whether this provision covers

an institution such cs the forfeiture of buasic rights under article 18

of the Basic Low, i.s. the deprivation of basic rights by court action.

Considering the obvious purpose of the provision this seems to bhe the

cese, but o clorification of the point in question would apponr desirable.
4., The Federal CGoverrment would dcem it feasible and desirable to have these
principles embodied in a multilatersl agreement. ‘
5, In this connection, it would be of interest to learn of the prospects, as
gcen by the Secretariat, Tor the adoption of the droft International Covenants on

Humen Rights drown up within the framework of the United Nations.



