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IRAFTING OF ARfICLES TO BE INCLUDED IN THE CONVENTION ON THE CRIME OF

GENOGIDE, (CONTINUATION OF THE DISCUSSION) ARTICLE IIT

The (CHAIRMAN recalled that the Committee had agreed that the

. following acts should be punishable:

""(a) Genocide ap defined in Articles L and 2;
: "(b) conspiracy to commit genocide;

"(c) direct incitement in public or in private to commit genceide
whether such inclvement be successful or not;

"(a) complicity in any of the acts enumerated in this article."
He suggested that the phraee "whether such incitement bve successful or

not" be deleted from sub-paragraph (c ), &5 he did not feel that it added

" to the provigion. As several representatives, however, felt that the phrase

lent claerification, he withdvew his suggestion.

ARTICLE IV DEALING WITH PLRUON? LIABLE FOR CCMMISSION OF GENOCIDE, WHETHER
RULERS, PUBLIC CFFICIALS OR FRIVATE INDIVIDUALS (DOCUMENT E/A77, DOCUMENT
E/AC. 25/9 and DOCUMENT E/AC 25/11)

The Chalrman observed that the Comnittee had agreed on a text as to
_‘@rihcipals and-accompljcsa”, but that 1% yet had to decide upon a text with
regerd to "public officials and private individuals", The Secretariat‘in ita
Memorandum listing substantive items to be discuseed by the Committee (document
E/AC.25/11) had suggested in Section IIT that the Committes might wish to.
consider vhother the term "public officials', used in Article IT of the
Chinese draft (document E/AC}25/9) was sufficiently comprehensive to-eOVer elso;e

"Heads of State". The Memorandum pointed out that during the discussions

~ leading to the Charter of nhe International Military Tribunal (known as the

VNurnberg Trlbunal), some aoubn naa been expressed as to whether Heads of State

could be neld»respon81ole'10r war crimes, crimes against humanity and crimes

fageinet peace out that the queSulon ndd been declded by the express pro~,

‘vigion 01 Avticle T of the Chdrter ox tne International Military Lrlbunal

_providlng that the officia¢ pOBlEiOH of derendants whether as Heads of State

/or responsible
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or responsitis officials in governmbnt departments, should not be considered
as freeing them from responsibility or mitigating punishment. The Secretariat
Memorandum further pointed‘out that .rticle 4 of the Secretariat draft conven-

tion on genocilde provided_that those committihg genocide should be punished,

' were they rulera (des gouvernants), public officials or private individuals.

Mr. MOROZOV (Union of Soviet Socialist Republics) expressed th'a‘ view
that srticle II of tne Chinese text (document E/AG 25/0 was. not sufficiently
explicit to cover the problem. For example, in some States the Head of State
 . was ﬁot congidered as a public officiael, and, on the contrary officidls were
f{ consldered és "gervanta" of the Head of State. He proposed that the Chinese‘

' text be amended to read:
"Those committing genccide shaell be punished, be they rulérs, puﬁlic
officials or private individuals.” |
His amendment was in éccord with the principles adopted at Nﬁrnberg and
with the wording of Article IV of the Seoratariaﬁ's draft‘oonVention.-‘It wa.e
. without ambiguity, as it direcﬁy established th_e 1iability of th,é Heads of

State.

Mr. ORDONNEAU (France) remarked that in France fﬁlers and‘public
  .officialB ware not the same and-thaf”the USSR wording would‘be.bsneficial
TT He fgvoured the US%R proposal, but asked if the USER represenmative would be
agreeable to amending the provision to read “those Who committed one of the

. acts enumsrated in the precedlng,article’.
Mr . PEREZ—PEROZO (VeneZuela) a@id‘that hevWas in agreement with
“‘the substance of the UBSR proposal Hé remarked” however, thatrit was

f;dlfficult for his country to- distinguish between rulers and publlc offlcials

- as the Head of the St&te had the status . of an. official

The CHAIRMAN ooserved that 1n English, tha,approprlate term would be"
- "heads of btate”, rather tnan "rulers xor example, tne President of the

~ United States was not a ruler LRl i * /Mr RU:DZINSKI
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Mr. RULZINSKI (Poland) supported the USER proposal and felt that
as the provision was meant to cover persons in power. and heads of State
sowetimes were merely Tigureheads, '"rulers” was the better term

The following text pased on the USSE pruposal, wus sdoepled unanimously:

"Those committing any of the acts emuwervated in Article I1I shall

‘be punished be they Heads of State, public orificials cr private individuals'.

Mr. ORDONNEAU (France) stated that in the French version "Heads of

Siate" should read govvernants.

The Committee progressed to the consideraticn of part 2 of the USSR

pfopdéal;providing that genocide could not te Justified by the command of

. the law or superior orders.

Mr. MOROZOV (Union of Soviet Socialist Republics) commented that

ﬁheré Wéé sbme doubt whether or not the second pertion of his proposal cught
| ﬁd‘be,but'into & Separate paragrapﬁ. He felt, however, that the question
should‘be‘defined clearly in Article IV. The principle had been recognized
by the Nurnberg Charter It was essential that the provision be included

in order that the broad circle of people who might vecoms participants and
attempt to use superior orders as an excuse covered and breought to justice.

He recalled that objections had beg raised to thé provision on the grounds

that it might lead to mitigation of punisiment and that the matter of
mitigation should bpe determined by Judgss in accordance with individual cases
and dealt with in national leglslation. It had, been wrgued alse that as the

Nurnberg Charter had beg.. drawn betwsen that Cherter and the Convention on

genocide.

The CHAIRMAN opposed the inclusion in tha convention of the second
portlon of the USSR P“Opoeal He took the pOﬁLtion that since 194%, when
the pr1n01ple we.s set ror ny Article 8 of +he Chartar Df Tntarn&tinnal

Mllltary Tribunal it had baen an sstablished rule that the fact that the

' /defendant
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" gefendant acted pursuart to & superior order did not fres him from responsibility
and the crmission Trow the Convention of a specific reference could not |
changs that rule ol law. Therefore, there was no need for the inclusion of a
reference. A defendant should be able to plead superior borders in mitigation,
but were mitigation to be wentioned in the Convention, it might insi)ir.e s
offenders to uss it as an excuse and by the most extreme analogy, evevntuallyv
only the top official would be punishable.
Further, the proviaion might give rise to difflcultles as certain
= representatives had expressed. He could foreses a sitﬁation in whﬁch.a
soldier, not knowing the consequences of his officer's act, would be faced 2
with the dilemms of having to dils at the hands of his superior officer, ‘qr.‘ |
‘ at the hands of the authority enforcing the peraltise for éenocide, as
defined in the provision. |
‘ Heo noted that the Secretariat's draft did not mention mitieavion. | It
.. had been included in the principles estaﬁlishediby the Turnberg triéls , but
those trials wers specific instances and the problem was not the same there
| as it was with regard to a convention. |
He favoured leaving the matter to the Judgment of the court in "u‘r‘ie.-li-gixt-
of the usual rules of law. | B

S

Mr . :RUf)ZINSKI (Poland)"eugp‘o:c'.‘oed the USSR propossl. He felt thet
. as genocide wes such a serious and atroclous crime; it should be made cleaf

- that no one could be sxcused on the‘basis of superior orders, a8 o order
con‘bréfy tc the vrecepts of elementa'ryk morals could be used aé BN 6XCUSE .

: He recalled that thse principles of the Nu.‘r-nb'erg Cha.rtgar-:had’ been raqqgni;sd
by a resolutlon of the Gaﬁ;&era..‘l. Aéseinbly, and he could not acoept thé grgument
that the Nurnberg trie.ls were & ﬁpecié.i dase_ and ‘tha‘c the princi.piss‘ﬁhe_rej}j;
- accepted did not apply o 'the conventiqn’ und.er. ‘considerati‘cn'_ : S

M. PEREZ-PEROZO
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Mr. PEREZ-PEROZO (Venezuela) opposed the second portion of
the USSR proposal, explaining that his opposition was based on the fact
that the inclusion would be ccmbrary to the constitutional provisions of
his country, as the legislature of his country had established & rule

that those who had acted on superior orders Were nctsubject to punishment.

Mr. LIN MOUSHENG (China) sald that he was hesitant to support
the proposal owing to the reason ﬁhat although it was agresd that genocide
wasg a‘crimo which must be punishad, 1t was at the seme time essential
th@f‘Justice be done %o the defendant. In view of the varied rules in
difféfeﬁt‘légal gystems, it might be‘onwiée to include the provision.

,Ho ogreed With the Chairmen thet the Nurnberg trials were ad hoc
instanoés, &n& therefore, the problem was not the seme as it was with regard

4o & conwention.

Mr. AZKOUL (Lebonon) exprossed the view that the iﬁclusion of
the‘provision waB unnecessary and felt that the situation was BUfficiently
coverad by the definition of genocide.. Genocide could not exist without
a motive, and the proviéion might ieave room for injustice to & person

carrylng out orders.

My, MOROZOV (Uhion of‘Soviet Socialist Republics) took ﬁhe
position ‘that the principles under discussionishould be included among
the ﬁositive achievements of the United Nations, as they had been at the
Nurnberg-trials. Gehooide wag 80 signifioant & quaStion that it could
‘ not bo considered merely in the‘light of extreme individual instanoes, a8
ﬁhe Chairman h&d cited in hlS opposing argumenn. The Commiftee mustv
' maxe it clear that no person for any reason could free himself from the
asponsibillty for tne crime., Viewing the problem from the opposite
§ - case from that. given by the Ch&irman, 1t was owing to the part1cipation.of
‘largeunumberﬁ.of-persons that thercrime‘oﬁ,genocidewhad'become~apparent-k

/There was
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. There was no document to the effect that such persons could be punished.
A specific provision in the convention for the punishment of those persons:
would guard against repetition.

He recalled that the clrcumstance of superior orders did not always
apply to the army and thos crimes had been committed not only by military
organizations, nor were those acts always carried out on direct ordersL
The problem was not that simple. Conscilous measures had been taken for
the creation of & social insanity and an atmosphere in which peopie weres
 taught to believe that it was heroiem to commit the crime of genocide.

He urged that the provision be included in order to prevent the recurrence
of that situation. The Committes could not exclude from the Convgniion
important prinqiplas as to which the members of the Committee agreed in

principle.

| Mr. SCEWEIR (Assistant Director of the Human Rights Division)
read from.tﬂe Charter of the International Militery Tribumel Article 8,
setting forth the provision that the fact that the defendent (st the
Nurnberg trials) acted pursuant to order of his government or of &
superior should not free him responsibility, but might befconsidered in
mitigation of punishment. He observed further that according to the
Charter of the Tribunal, the true text was whether or not moral choice
was posslble. |
He recalled that there had Bean two resolutions of the{General
. Assembly recognizing thaﬁ the principles established‘at the Nurnberg
trials laid down valid intérnatioﬁal law. |
‘ In response to a guedtion poeed by the representative of Venézueha
~as to whether the principles of the Nurnberg Charter applied only to», o
| crimes in time of war or also to peace-time crimes Mr Sohwelb stated
?  that the Nurnberg princlplas applied to crimss against peaoe, war or1mes\}§€ 

/and crlmes
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and crimes againét humanity, but that no Jurisdiction existed for the
punishmen£ of crimes against humanity, unless such crimes were connected
with crimes against peace or war crimes. He noted that minor officilals
in Germany were being punished under Lew No, 10 of the Allied Control
Commigsion (December 20, 1945), and that this Lew did not contain a

gimilar restriction.

The CEATRMAN stated that the issue before the Comittes was
Whether it shoﬁld include a provision to the eifTect that suﬁerior orders
_wéfe not excuse for a crime,'which‘was an established principle, whether
V;*qr:nbfritVWQre”includéd in the Conventioﬁ, or whether the inclusion of
- the principle‘would give rise ta more difficulties, as certain representa-
tives had indicated, than if it were excluded.
With regard to ‘the relevant resolutions of the General Assembly,
’mentioned by the representative of Poland, 1t should be borne in mind
that the re¢0gnit10n of Nurnberg prindiPIBS_meant~only that there was
0 be a Codification Committee to deal with certain principles and all
the work was not to be left to the Ad Hoc Committes on Genocide. The
Assambly rasolution referred not to all principles on which the judgment
of the Nurnberg Tribunal was based, but only to principles of international
law, and it was for +the Codification Committee to ascertein the recognized
principles of 1nternational law,
In reference to the remarks made by the USSR represenuative to the
effect that the Chairman had chosen a specific case, he said that he?ggne
1o delibara*ely' as superior orders could be involved only in & field

where an individual was undey the control of others

Mr AZROUL (Lebanon) asked the USSR rspresentative whether
 persons who commltted a crims on auparior orders but did not share the
motives of religlous oy’ ra01a1 natred were subﬁeon to punishmenn 'iThe

/sssencei‘
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esgence of the provision was to guard againet persons usingvsuperior-

orders as an excuse. In order that the Commitites create a‘serious

. practical convention which would be & veapon against the crime of

“‘ genocide, 1t was essential that the conventlon include the clauses necessary

to the definition of the crime.

Mr. MOROZOV (Union of Soviet Socialist Republics) ﬁoinied out’
that during the debate only the question of superior orders had been
discussed, whereas hisg propecsal dealt also with the commend of the law.

He insisted that 1t was even more“important to state in the eonventien

that command of the domestic law could not be a defence for the crime of

genocide.

Mr. RUDZINSKI (Poland) commented that commend of the law was
| no defence to the commisgion of a crime so clearly established as to be

beyond all doubt.

The CHAIRMAN felt that the phrase "commend of the lawﬁ wee_’
superf}uous, and domestic law could never be a defence to any obligation
under & cohvention or a treaty. iherexore, 1f under the convention a -
Btate undertoox certailn obligations the domest:c law would not be a
defence to a Failure to fulfil such onligations. | |

The second portion of the USSR Qropoeal to tne effect Dhat there

be included in the conventlon the provision that genoclde could not be.'

justified by the command of the law or superior orders: V&S put to a vote.:_

‘ The proposal was rejected by two votes in favour, four againet,
L with one abstention. - ’

Mr. RUD”INSKI (Poland) expressed the Ieeling that he could
have no responaiollity for: the eonvention as it appeared 1n 1%8 preeent
form as the ObJGGu of eucn a convention.wae to fill in the gaps in the

5 ‘princ1p1es establiehed by the Nurnberg trials The exoluslon Of &

;;/ProVision ‘7wy,1ﬂ
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provision stating that superior orders and command of the law could

not Justify the crime of genocide was a definite regression both as

concerns the Charter of Nurnberg and the accepted principles of inter-
national law He asked that this statement, made in the name and on

behalf of his Govermment, should be recorded verbatim in the Leport,
ARTICLE IIT OF THE CHINESE DEAFT_(dqcument E/AC.25/9)

The CHATRMAN submitted an alternative draft prepared by the
United States delegation, as follows:
| ‘ "Genocide shall be punished by any competent tribunal

of thé State in the territory of which the crime is committed

orlby & competent internmational tribumnal.’

As would be seen, the word "may" in the Chinese draft had been
éhanged-to the word "shall" to make it more imperative; the phrase ‘or
the_dffénder is fouﬁd” in the Chinese draft had been omltted, as the
United States delegation did not coneider wniversal Jurisdiction of
national courte desirable; and the words "by a competent international
tribun@l” had besn substitutien for the words "by such an international .
tribunal as may be established" in the'Chinese‘draft, to give clearer

recognition of the idea of international jurisdiction,

The CHAIRMAN proposed that the Chinese draft should be ‘taken
as a basis for discussion, and he invited other members to submit any

further proposals.

Mr. MQROZOV‘(ﬁnibn of‘Soviet Soclalist Republics) speaking
én a point,of Qrder, uréed that befofe the CommittéQ decided‘which'Court
ﬁas-ﬁo be ?eéponSible er‘trying casés/of_genocide, it would:bé adVisablé‘
o dééi@e'ﬁﬁdﬁ:a ﬁuaatiqn which~waB nét;incluaaariﬁ the‘article in;qﬁééti-n,
‘hameiy,,the‘obligatioh 6f the'High Contrécting'Partieé_to introduoé‘into

. [their national
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their national legislation measures for the preventlon and suppression

of genocide and of incltement to racial, national and religious hatred.

| It ﬁas eagential for the Committes to agree upon a minimum of responsibility
o8 States to transfer the principles of the convention fo thelr domestic

| legislation. He felt that such & provision should logically precede a
provision dealing with competent courts, as it is necessary to state

what law shall Ye applied by those courts.

Upon Mr. ORDONNEAU (France) pointing out that the question hed
already been discussed in primsiple, and that the Ccmmittee had decilded
against such a provision, the CHAIRMAN ruled that the guestlon whether to

- yeconsider the question of national legislatlion should be put to a vote.

Mr. MCROZOV (Union of Soviet Socialist Republics) saw no need
. for a vote. The vote elready taken on ‘the subject had been decided by &

wajority of only one, which indicated that there were varying points of

" vyiew. There was no reazon why a short exchange of views on the matier

" should be the object of & vote.

The CHATEMAN explained that his only motive had been to

o prevent a long debate on the subject which had already been decided. In

. view of the USSR representative's objections, however, he would withdraw

“his suggestion.

Mr. ORDONNEAU (France) declared that in that case he would make
the same motion. All members had agreed not‘to reopen discussions on

. general principles.

Mr. PEREZ-PEROZO (Venezuala) and Mr. AZKOUL (Lebanon)
 'supported the opinion.of the USSR represantatiﬁe that discussion of cer-

. tain questlons could be reopened.

JMr. LIN MOUSHENG
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Mr. LIN MOUSHENG (China) proposed that, in order to avoid a
vote, the Committes could decide to consider the USSR draft and decide

upon it after a very short discussion.
Mr. CRLONNEAU (Frence) accepted that suggestion.

Me . MORCZOV (Union of Soviet Socialist Republics) thought
- thet the Committee should first decide whether the Convention should
conﬁain a pfovision whereby the High Contrecting Parties were required
xto intfoduce into their'nationai leglslation measures for the prevention
' and supprsssion of genocide and penaxties for the punishment of the crime.
:'  If BUCh & PrOViBiOD was agreed upon in principle, his draft and any

o amendmants to 1t oould next be discussed.

The _Committoe decided, by four votes to threel to include such &

' grovielo

DISCUSSION OF TEXT OF ARTICLE FOR THE PROVISION OF MEASURES AGAINST
GENCCIDE TO BE INTRODUCED. INTO NATIONAL LEGISIATTONS

Mr. MOROZOV (Union of Soviet Socialist Republics) proposed
the following text:
"Th= High Gontracting Parties pledge themsalves to make
provision in their criminal legislation for measures almed at
~prevention and Buppression of genocide and also at prevention
and'suppression of Incitement to’racial national and religilous
"'hatred ag defined in articles I II LII and IV of the present
Convention and to provide measures of criminal penaltles for the

commission of those orlmes if,such_penaltieS'are not provided for

in the active codes of that'btate." ;

The CHAIRMAN Speaking as representative of the Uhited

/'The Eigh
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"The High Contracting Parties shall make or recommend
to their legislature such provision in their laws ag reqﬁired by
their constitutional procedures for giving effect within their
own borders to the purposes of the Conventibn for the punishment
of the crime of gernccids."

He pointed out that the words "recoﬁmend to their legislaturé“

were taken from the 1929 Red Cross Convention of Geneva.

Mr. LIN MOUSHENG (China) proposed the following text:
"The High Contracting Parties undertake to enact such
legislation for the prevention and punishment of genocide as

may e necessary."

After u short discussion, the Committes decided to teke the USSR

proposal as the basic text, and to regard the other draits as amendments.

Mr. MCROZOV (Union of Soviet Soclalist Republics) pointéd out
that his draft contalned two separateAelem@nts, firet the obligation of
States to previde legislation for the prévention of genocide and punish~
“ment of the crime, and secondly, to provide measures for the prevention
of incitement to racial, national and religious hatred.

Tncitement to hatred was one of the most significant factors in
_ the development and Justification of the crime of genoclde. Cases of
 genocide that haé occurred in the past had been closely linked with
racial theories according to which so-callsd "superior'races had the fight
%o destroy so-called "inferior" racés. It was therefore essential for

States to legislate against incitement to racial, national and’religiouS‘

hatrecd.

Mr. RUPZINSKI (Polend) proposed that the words ”as definad_w

'in the present Convention" should follow the words "prevention and ?§gvj_"
. Buppressioﬁ of genocide" in the USSR draft, and that the words " as 

oo [aefined
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- defined in articles I, II, III and IV of the present Convention'" after

"religious hatred" should be deleted.

Mr. MCROZOV (Union of Soviet Socialist Republics) accepted

that amendment.

Mr. PEREZ~PEROZO (Venezuele) considered the USSR draft
somewhat long and repetitious, although he would be willing to support
it in a shorter form. |

He proposed that the word "criminal" before the word "legislation"
should be deleted, as he‘considered that such measures would be more
effectiVe if they were contained Iin other types of legislatlon besides
"»criminal. Fducational measures, for example, might be introduced.

‘ “5's¢cQﬁd1y; he suggesﬁed that the draft would be cloarer and briefer
':ie'tﬁe fOllcwing form: ",..make provision in thelr legislation for

ﬁeasures‘aimed at‘the_prevention and punishment of genocilde end othsr

runishable acts,‘as defiﬁe@'in the present Convention", deleting the

' rest of the draft.

Mr. MCROZOV (Union of Soviet'Socialist Republics) accepted
the deletion of the word "oriminal',
He could not, however;_aéree to‘thekseeond suggestion mubmitted by
Mr. Perei-Perozo, and propcsed therefore that the Cemmittee should vote
first on the Venezuslan amendment, and, iI that were defeated, on the

USSR drai

Mr. LIN MDUSHEIG (China) considered that the authors of
tne other  two drafts should be allcwed to make st&ﬁemente in support of
them before & vote wers taken.

The impoftant difference oetWeen his dreft avd the propceed
Venezuelan amendmenu of the USSR dr&ft was that the former used the

_word undertake" ingtead of "pledge”, and apoke of ”Buch legislation...

[as may be
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a8 way be necessary". That was in accordance with the General‘Assembly‘
resolution 96 (I), which invited Member States "to enact the hecessary-
legiglation...". If genocide were unknown in a certain State, the
parliament of that State should be allowed to decide not to undertake

such legislation.

Mr. PEREZ-FEROZO (Venezuela) pointed owt thet the Geneval
Assembly resolution was only a recommendaticon, whereas the Convention

would be & contract to which the ratifying States must pledge themselves.

The CHAIRMAN, speaking as the United States repfesentative;
declared that a Govermment ratifying the Convention could only recommend
measures to ites legislature. If it pledged itself ﬁo enact certain
measures, the legislature might rsfusé to do so, and that State would thué

be violating the Convention.

Mr. CRDONNEAU (France) gonsidered thé‘provision undesirable,
There were already two Gensral'ASEembly‘resolutions on the subJeCt; anﬁ’>
while they had,‘of course, only a moral value, 1t was obvious thaﬁ a
State which did not intend to ablde by them would certainly not ratify
the Convention.  The provision, therefore, was oﬁly ddding samething.=
vhich was not essential &ndjwhicthight well have'the’effeot‘of ﬁaking
Tt difficult for certain btates +0 accept the Convention
He agreed with the Unitad States representative that no government

could undert&ke that 138 leglslature would pass certain 1aws

Mr. MQhOnOV (Union of Snviet Sociallst Lepuo]ica) did not.See 

. how o State could ratify a Convention unleﬁs 1ty legislatura agreed to do’ :fw§ :

SO, by ratifying the Conventlon, therpfore the 1pgislature Would undertake if ; o

%0 fulfil the obliga.mons containaa in 1t. /Mr RUDZII\TSKI
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Mr. RUDZINSKI (Poland) urged that without the provision

in question, the Convention would Dbe void and ineffective.

The CEATRMAN stated that he wowld have some amendments
to propose at the following meeting, when the discussion would be

continued.

The meeting rose at 6.30 p.m.




