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GENERAL COMMENT NO. 7
Implementing child rights in early childhood
(Revised version of the text originally adopted at the 40" session, 2005)
I. INTRODUCTION
1 This general comment arises out of the Committee' s experiences of reviewing States

parties’ reports. In many cases, very little information has been offered about early childhood,
with comments limited mainly to child mortality, birth registration and health care. The
Committee felt the need for a discussion on the broader implications of the Convention on the
Rights of the Child for young children. Accordingly, in 2004, the Committee devoted its day of
general discussion to the theme “Implementing child rightsin early childhood”. Thisresulted in
a set of recommendations (see CRC/C/143, sect. V1) aswell as the decision to prepare a general
comment on this important topic. Through this general comment, the Committee wishes to
encourage recognition that young children are holders of all rights enshrined in the Convention
and that early childhood isacritical period for the realization of theserights. The Committee's
working definition of “early childhood” is al young children: at birth and throughout infancy;
during the preschool years; as well as during the transition to school (see paragraph 4 below).

Il. OBJECTIVES OF THE GENERAL COMMENT
2. The objectives of the general comment are:

@ To strengthen understanding of the human rights of all young children and to
draw States parties' attention to their obligations towards young children;

(b) To comment on the specific features of early childhood that impact on the
realization of rights;
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(© To encourage recognition of young children as socia actors from the beginning of
life, with particular interests, capacities and vulnerabilities, and of requirements for protection,
guidance and support in the exercise of their rights;

(d) To draw attention to diversities within early childhood that need to be taken into
account when implementing the Convention, including diversitiesin young children’s
circumstances, in the quality of their experiences and in the influences shaping their
devel opment;

(e To point to variations in cultural expectations and treatment of children, including
local customs and practices that should be respected, except where they contravene the rights of
the child;

()] To emphasize the vulnerability of young children to poverty, discrimination,
family breakdown and multiple other adversities that violate their rights and undermine their
well-being;
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(9) To contribute to the realization of rights for all young children through
formulation and promotion of comprehensive policies, laws, programmes, practices, professional
training and research specifically focused on rightsin early childhood.

I11. HUMAN RIGHTS AND YOUNG CHILDREN

3. Young children are rights holders. The Convention on the Rights of the Child defines
achild as “every human being below the age of eighteen years unless under the law applicable to
the child, majority is attained earlier” (art. 1). Consequently, young children are holders of all
the rights enshrined in the Convention. They are entitled to special protection measures and, in
accordance with their evolving capacities, the progressive exercise of their rights. The
Committee is concerned that in implementing their obligations under the Convention, States
parties have not given sufficient attention to young children as rights holders and to the laws,
policies and programmes required to realize their rights during this distinct phase of their
childhood. The Committee reaffirms that the Convention on the Rights of the Child isto be
applied holistically in early childhood, taking account of the principle of the universality,
indivisibility and interdependence of all human rights.

4. Definition of early childhood. Definitions of early childhood vary in different countries
and regions, according to local traditions and the organization of primary school systems. In
some countries, the transition from preschool to school occurs soon after 4 yearsold. In other
countries, this transition takes place at around 7 years old. Inits consideration of rightsin early
childhood, the Committee wishes to include all young children: at birth and throughout infancy;
during the preschool years; as well as during the transition to school. Accordingly, the
Committee proposes as an appropriate working definition of early childhood the period below
the age of 8 years; States parties should review their obligations towards young children in the
context of this definition.

5. A positive agenda for early childhood. The Committee encourages States parties to
construct a positive agenda for rightsin early childhood. A shift away from traditional beliefs
that regard early childhood mainly as a period for the socialization of the immature human being
towards mature adult statusis required. The Convention requires that children, including the
very youngest children, be respected as personsin their own right. 'Y oung children should be
recognized as active members of families, communities and societies, with their own concerns,
interests and points of view. For the exercise of their rights, young children have particular
requirements for physical nurturance, emotional care and sensitive guidance, aswell asfor time
and space for social play, exploration and learning. These requirements can best be planned for
within aframework of laws, policies and programmes for early childhood, including a plan for
implementation and independent monitoring, for example through the appointment of a
children’ s rights commissioner, and through assessments of the impact of laws and policies on
children (see general comment No. 2 (2002) on the role of independent human rights institutions,
para. 19).

6. Features of early childhood. Early childhood isacritical period for realizing children’s
rights. During this period:
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@ Y oung children experience the most rapid period of growth and change during the
human lifespan, in terms of their maturing bodies and nervous systems, increasing mobility,
communication skills and intellectual capacities, and rapid shiftsin their interests and abilities;

(b) Y oung children form strong emotional attachmentsto their parents or other
caregivers, from whom they seek and require nurturance, care, guidance and protection, in ways
that are respectful of their individuality and growing capacities;

(© Y oung children establish their own important relationships with children of the
same age, as well as with younger and older children. Through these relationships they learn to
negotiate and coordinate shared activities, resolve conflicts, keep agreements and accept
responsibility for others;

(d) Y oung children actively make sense of the physical, social and cultural
dimensions of the world they inhabit, learning progressively from their activities and their
interactions with others, children as well as adults;

(e Y oung children’s earliest years are the foundation for their physical and mental
health, emotional security, cultural and personal identity, and devel oping competencies;

() Y oung children’ s experiences of growth and development vary according to their
individual nature, as well as their gender, living conditions, family organization, care
arrangements and education systems,

(9) Y oung children’ s experiences of growth and development are powerfully shaped
by cultural beliefs about their needs and proper treatment, and about their active role in family
and community.

7. Respecting the distinctive interests, experiences and challenges facing every young child
isthe starting point for realizing their rights during this crucial phase of their lives.

8. Research into early childhood. The Committee notes the growing body of theory and
research which confirms that young children are best understood as socia actors whose survival,
well-being and devel opment are dependent on and built around close relationships. These
relationships are normally with asmall number of key people, most often parents, members of
the extended family and peers, as well as caregivers and other early childhood professionals.

At the same time, research into the social and cultural dimensions of early childhood draws
attention to the diverse ways in which early development is understood and enacted, including
varying expectations of the young child and arrangements for his or her care and education.

A feature of modern societiesis that increasing numbers of young children are growing up in
multicultural communities and in contexts marked by rapid social change, where beliefs and
expectations about young children are also changing, including through greater recognition of
their rights. States parties are encouraged to draw on beliefs and knowledge about early
childhood in ways that are appropriate to local circumstances and changing practices, and respect
traditional values, provided these are not discriminatory, (article 2 of the Convention) nor
prejudicial to children’s health and well-being (art. 24.3), nor against their best interests (art. 3).
Finally, research has highlighted the particular risks to young children from malnutrition,
disease, poverty, neglect, socia exclusion and arange of other adversities. It shows that proper
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prevention and intervention strategies during early childhood have the potential to impact
positively on young children’s current well-being and future prospects. Implementing child
rightsin early childhood is thus an effective way to help prevent personal, socia and educationa
difficulties during middle childhood and adolescence (see general comment No. 4 (2003) on
adolescent health and development).

I1l. GENERAL PRINCIPLES AND RIGHTS IN EARLY CHILDHOOD

0. The Committee has identified articles 2, 3, 6 and 12 of the Convention as genera
principles (see general comment No. 5 (2003) on the general measures of implementation of the
Convention). Each principle hasimplications for rightsin early childhood.

10. Right to life, survival and development. Article 6 refersto the child’s inherent right to
life and States parties’ obligation to ensure, to the maximum extent possible, the survival and
development of the child. States parties are urged to take all possible measures to improve
perinatal care for mothers and babies, reduce infant and child mortality, and create conditions
that promote the well-being of all young children during this critical phase of their lives.
Malnutrition and preventabl e diseases continue to be major obstaclesto realizing rightsin early
childhood. Ensuring survival and physical health are priorities, but States parties are reminded
that article 6 encompasses all aspects of development, and that a young child’ s health and
psychosocial well-being are in many respects interdependent. Both may be put at risk by
adverse living conditions, neglect, insensitive or abusive treatment and restricted opportunities
for realizing human potential. Y oung children growing up in especially difficult circumstances
require particular attention (see section VI below). The Committee reminds States parties (and
others concerned) that the right to survival and development can only be implemented in a
holistic manner, through the enforcement of all the other provisions of the Convention, including
rights to health, adequate nutrition, social security, an adequate standard of living, a healthy and
safe environment, education and play (arts. 24, 27, 28, 29 and 31), as well as through respect for
the responsibilities of parents and the provision of assistance and quality services (arts. 5

and 18). From an early age, children should themselves be included in activities promoting good
nutrition and a healthy and disease-preventing lifestyle.

11. Right to non-discrimination. Article 2 ensuresrightsto every child, without
discrimination of any kind. The Committee urges States parties to identify the implications of
this principle for realizing rightsin early childhood:

€) Article 2 means that young children in general must not be discriminated against
on any grounds, for example where laws fail to offer equal protection against violence for all
children, including young children. Y oung children are especially at risk of discrimination
because they are relatively powerless and depend on others for the realization of their rights;

(b) Article 2 also means that particular groups of young children must not be
discriminated against. Discrimination may take the form of reduced levels of nutrition;
inadequate care and attention; restricted opportunities for play, learning and education; or
inhibition of free expression of feelings and views. Discrimination may also be expressed
through harsh treatment and unreasonabl e expectations, which may be exploitative or abusive.
For example:
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(i) Discrimination against girl children isa serious violation of rights,
affecting their survival and all areas of their young lives aswell as
restricting their capacity to contribute positively to society. They may be
victims of selective abortion, genital mutilation, neglect and infanticide,
including through inadequate feeding in infancy. They may be expected to
undertake excessive family responsibilities and deprived of opportunitiesto
participate in early childhood and primary education;

(i) Discrimination against children with disabilities reduces survival
prospects and quality of life. These children are entitled to the care,
nutrition, nurturance and encouragement offered other children. They may
also require additional, special assistance in order to ensure their integration
and the realization of their rights;

(iii) Discrimination against children infected with or affected by HIV/AIDS
deprives them of the help and support they most require. Discrimination
may be found within public policies, in the provision of and access to
services, aswell asin everyday practices that violate these children’ s rights
(see also paragraph 27);

(iv) Discrimination related to ethnic origin, class/caste, personal circumstances
and lifestyle, or political and religious beliefs (of children or their parents)
excludes children from full participation in society. It affects parents
capacities to fulfil their responsibilities towards their children. It affects
children’s opportunities and self-esteem, as well as encouraging resentment
and conflict among children and adults;

(v) Y oung children who suffer multiple discrimination (e.g. related to ethnic
origin, social and cultural status, gender and/or disabilities) are especially at
risk.

12.  Young children may also suffer the consequences of discrimination against their parents,
for example if children have been born out of wedlock or in other circumstances that deviate
from traditional values, or if their parents are refugees or asylum-seekers. States parties have a
responsibility to monitor and combat discrimination in whatever forms it takes and wherever it
occurs - within families, communities, schools or other institutions. Potential discrimination in
access to quality services for young children is a particular concern, especially where health,
education, welfare and other services are not universally available and are provided through a
combination of State, private and charitable organizations. Asafirst step, the Committee
encourages States parties to monitor the availability of and access to quality services that
contribute to young children’s survival and devel opment, including through systematic data
collection, disaggregated in terms of major variables related to children’s and families
background and circumstances. As asecond step, actions may be required that guarantee that all
children have an equal opportunity to benefit from available services. More generally, States
parties should raise awareness about discrimination against young children in general, and
against vulnerable groups in particular.
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13. Best interests of the child. Article 3 sets out the principle that the best interests of the
child are aprimary consideration in all actions concerning children. By virtue of their relative
immaturity, young children are reliant on responsible authorities to assess and represent their
rights and best interests in relation to decisions and actions that affect their well-being, while
taking account of their views and evolving capacities. The principle of best interests appears
repeatedly within the Convention (including in articles 9, 18, 20 and 21, which are most relevant
to early childhood). The principle of best interests appliesto all actions concerning children and
requires active measures to protect their rights and promote their survival, growth, and
well-being, as well as measures to support and assist parents and others who have day-to-day
responsibility for realizing children’ srights:

@ Best interests of individual children. All decision-making concerning a child’s
care, health, education, etc. must take account of the best interests principle, including decisions
by parents, professionals and others responsible for children. States parties are urged to make
provisions for young children to be represented independently in all legal proceedings by
someone who acts for the child’ sinterests, and for children to be heard in al cases where they
are capable of expressing their opinions or preferences;

(b) Best interests of young children as a group or constituency. All law and policy
development, administrative and judicial decision-making and service provision that affect
children must take account of the best interests principle. Thisincludes actions directly affecting
children (e.g. related to health services, care systems, or schools), as well as actions that
indirectly impact on young children (e.g. related to the environment, housing or transport).

14. Respect for the views and feelings of the young child. Article 12 states that the child
has aright to express his or her views freely in all matters affecting the child, and to have them
taken into account. This right reinforces the status of the young child as an active participant in
the promotion, protection and monitoring of their rights. Respect for the young child’s

agency - as aparticipant in family, community and society - is frequently overlooked, or rejected
as inappropriate on the grounds of age and immaturity. In many countries and regions,
traditional beliefs have emphasized young children’s need for training and socialization. They
have been regarded as undevel oped, lacking even basic capacities for understanding,
communicating and making choices. They have been powerless within their families, and often
voiceless and invisible within society. The Committee wishes to emphasize that article 12
applies both to younger and to older children. Asholders of rights, even the youngest children
are entitled to express their views, which should be “given due weight in accordance with the age
and maturity of the child” (art. 12.1). Y oung children are acutely sensitive to their surroundings
and very rapidly acquire understanding of the people, places and routines in their lives, along
with awareness of their own unique identity. They make choices and communicate their
feelings, ideas and wishes in numerous ways, long before they are able to communicate through
the conventions of spoken or written language. In this regard:

@ The Committee encourages States parties to take all appropriate measures to
ensure that the concept of the child as rights holder with freedom to express views and the right
to be consulted in matters that affect him or her isimplemented from the earliest stage in ways
appropriate to the child’s capacities, best interests, and rights to protection from harmful
experiences,
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(b) Theright to express views and feglings should be anchored in the child’ s daily
life at home (including, when applicable, the extended family) and in his or her community;
within the full range of early childhood health, care and education facilities, aswell asin legal
proceedings; and in the development of policies and services, including through research and
consultations;

(© States parties should take all appropriate measures to promote the active
involvement of parents, professionals and responsible authorities in the creation of opportunities
for young children to progressively exercise their rights within their everyday activitiesin all
relevant settings, including by providing training in the necessary skills. To achieve the right of
participation requires adults to adopt a child-centred attitude, listening to young children and
respecting their dignity and their individual points of view. It also requires adults to show
patience and creativity by adapting their expectations to ayoung child’ sinterests, levels of
understanding and preferred ways of communicating.

IV. PARENTAL RESPONSIBILITIES AND ASSISTANCE
FROM STATES PARTIES

15.  Acrucial role for parents and other primary caregivers. Under normal
circumstances, ayoung child’' s parents play a crucia role in the achievement of their rights,
along with other members of family, extended family or community, including legal guardians,
as appropriate. Thisisfully recognized within the Convention (especially article 5), aong with
the obligation on States parties to provide assistance, including quality childcare services
(especialy article 18). The preamble to the Convention refers to the family as “the fundamental
group of society and the natural environment for the growth and well-being of al its members
and particularly children”. The Committee recognizes that “family” here refersto avariety of
arrangements that can provide for young children’s care, nurturance and devel opment, including
the nuclear family, the extended family, and other traditional and modern community-based
arrangements, provided these are consistent with children’ s rights and best interests.

16. Parents/primary caregivers and children’s best interests. The responsibility vested in
parents and other primary caregiversis linked to the requirement that they act in children’s best
interests. Article 5 states that parents' role isto offer appropriate direction and guidancein “the
exercise by the child of therightsin the ... Convention”. This applies equally to younger asto
older children. Babies and infants are entirely dependent on others, but they are not passive
recipients of care, direction and guidance. They are active social agents, who seek protection,
nurturance and understanding from parents or other caregivers, which they require for their
survival, growth and well-being. Newborn babies are able to recognize their parents (or other
caregivers) very soon after birth, and they engage actively in non-verbal communication. Under
normal circumstances, young children form strong mutual attachments with their parents or
primary caregivers. These relationships offer children physical and emotional security, as well
as consistent care and attention. Through these relationships children construct a personal
identity and acquire culturally valued skills, knowledge and behaviours. In these ways, parents
(and other caregivers) are normally the major conduit through which young children are able to
realize their rights.

17.  Evolving capacities as an enabling principle. Article 5 draws on the concept of
“evolving capacities’ to refer to processes of maturation and learning whereby children
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progressively acquire knowledge, competencies and understanding, including acquiring
understanding about their rights and about how they can best be realized. Respecting young
children’s evolving capacitiesis crucial for the realization of their rights, and especially
significant during early childhood, because of the rapid transformations in children’s physical,
cognitive, social and emotional functioning, from earliest infancy to the beginnings of schooling.
Article 5 contains the principle that parents (and others) have the responsibility to continually
adjust the levels of support and guidance they offer to achild. These adjustments take account
of achild’ sinterests and wishes as well as the child’s capacities for autonomous
decision-making and comprehension of hisor her best interests. While ayoung child generally
requires more guidance than an older child, it isimportant to take account of individual
variations in the capacities of children of the same age and of their ways of reacting to situations.
Evolving capacities should be seen as a positive and enabling process, not an excuse for
authoritarian practices that restrict children’s autonomy and self-expression and which have
traditionally been justified by pointing to children’ s relative immaturity and their need for
socialization. Parents (and others) should be encouraged to offer “direction and guidance” in a
child-centred way, through dialogue and example, in ways that enhance young children’s
capacities to exercise their rights, including their right to participation (art. 12) and their right to
freedom of thought, conscience and religion (art. 14).”

18.  Respecting parental roles. Article 18 of the Convention reaffirms that parents or legal
guardians have the primary responsibility for promoting children’s development and well-being,
with the child’' s best interests as their basic concern (arts. 18.1 and 27.2). States parties should
respect the primacy of parents, mothers and fathers. This includes the obligation not to separate
children from their parents, unlessit isin the child’s best interests (art. 9). Young children are
especially vulnerable to adverse consequences of separations because of their physical
dependence on and emotional attachment to their parents/primary caregivers. They are also less
able to comprehend the circumstances of any separation. Situations which are most likely to
impact negatively on young children include neglect and deprivation of adequate parenting;
parenting under acute material or psychological stress or impaired mental health; parenting in
isolation; parenting which is inconsistent, involves conflict between parents or is abusive
towards children; and situations where children experience disrupted relationships (including
enforced separations), or where they are provided with low-quality institutional care. The
Committee urges States parties to take all necessary steps to ensure that parents are able to take
primary responsibility for their children; to support parentsin fulfilling their responsibilities,
including by reducing harmful deprivations, disruptions and distortionsin children’s care; and to
take action where young children’ s well-being may be at risk. States parties’ overall goals
should include reducing the number of young children abandoned or orphaned, aswell as
minimizing the numbers requiring institutional or other forms of long-term care, except where
thisisjudged to be in ayoung child’s best interests (see also section VI below).

19.  Social trends and the role of the family. The Convention emphasizes that “both parents
have common responsibilities for the upbringing and development of the child”, with fathers and
mothers recognized as equal caregivers (art. 18.1). The Committee notes that in practice family
patterns are variable and changing in many regions, asis the availability of informal networks of
support for parents, with an overall trend towards greater diversity in family size, parental roles

* See G. Lansdown, The Evolving Capacities of the Child (Florence: UNICEF Innocenti Research Centre, 2005).
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and arrangements for bringing up children. These trends are especially significant for young
children, whose physical, personal and psychological development is best provided for within a
small number of consistent, caring relationships. Typically, these relationships are with some
combination of mother, father, siblings, grandparents and other members of the extended family,
along with professional caregivers specialized in childcare and education. The Committee
acknowledges that each of these relationships can make a distinctive contribution to the
fulfilment of children’ s rights under the Convention and that arange of family patterns may be
consistent with promoting children’s well-being. In some countries and regions, shifting social
attitudes towards family, marriage and parenting are impacting on young children’ s experiences
of early childhood, for example following family separations and reformations. Economic
pressures also impact on young children, for example, where parents are forced to work far away
from their families and their communities. In other countries and regions, the illness and death
of one or both parents or other kin due to HIV/AIDS is now a common feature of early
childhood. These and many other factors impact on parents’ capacitiesto fulfil their
responsibilities towards children. More generally, during periods of rapid social change,
traditional practices may no longer be viable or relevant to present parental circumstances and
lifestyles, but without sufficient time having elapsed for new practices to be assimilated and new
parental competencies understood and valued.

20.  Assistance to parents. States parties are required to render appropriate assistance to
parents, legal guardians and extended families in the performance of their child-rearing
responsibilities (arts. 18.2 and 18.3), including assisting parents in providing living conditions
necessary for the child’s development (art. 27.2) and ensuring that children receive necessary
protection and care (art. 3.2). The Committee is concerned that insufficient account is taken of
the resources, skills and personal commitment required of parents and others responsible for
young children, especially in societies where early marriage and parenthood is still sanctioned as
well asin societies with a high incidence of young, single parents. Early childhood is the period
of most extensive (and intensive) parental responsibilities related to all aspects of children’s
well-being covered by the Convention: their survival, health, physical safety and emotional
security, standards of living and care, opportunities for play and learning, and freedom of
expression. Accordingly, realizing children’ srightsisin large measure dependent on the
well-being and resources available to those with responsibility for their care. Recognizing these
interdependencies is a sound starting point for planning assistance and services to parents, lega
guardians and other caregivers. For example:

@ An integrated approach would include interventions that impact indirectly on
parents’ ability to promote the best interests of children (e.g. taxation and benefits, adequate
housing, working hours) as well as those that have more immediate consequences (e.g. perinata
health services for mother and baby, parent education, home visitors);

(b) Providing adequate assistance should take account of the new roles and skills
required of parents, as well as the ways that demands and pressures shift during early
childhood - for example, as children become more mobile, more verbally communicative, more
socialy competent, and as they begin to participate in programmes of care and education;

(© Assistance to parents will include provision of parenting education, parent
counselling and other quality services for mothers, fathers, siblings, grandparents and others who
from time to time may be responsible for promoting the child’ s best interests;
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(d) Assistance aso includes offering support to parents and other family membersin
ways that encourage positive and sensitive relationships with young children and enhance
understanding of children’srights and best interests.

21.  Appropriate assistance to parents can best be achieved as part of comprehensive policies
for early childhood (see section V below), including provision for health, care and education
during the early years. States parties should ensure that parents are given appropriate support to
enable them to involve young children fully in such programmes, especialy the most
disadvantaged and vulnerable groups. In particular, article 18.3 acknowledges that many parents
are economically active, often in poorly paid occupations which they combine with their parental
responsibilities. Article 18.3 requires States parties to take all appropriate measures to ensure
that children of working parents have the right to benefit from childcare services, maternity
protection and facilities for which they are éligible. In thisregard, the Committee recommends
that States partiesratify the Maternity Protection Convention, 2000 (No. 183) of the International
Labour Organization.

V. COMPREHENSIVE POLICIES AND PROGRAMMES FOR
EARLY CHILDHOOD, ESPECIALLY FOR VULNERABLE
CHILDREN

22. Rights-based, multisectoral strategies. In many countries and regions, early childhood
has received low priority in the development of quality services. These services have often been
fragmented. They have frequently been the responsibility of several government departments at
central and local levels, and their planning has often been piecemeal and uncoordinated. In some
cases, they have also been largely provided by the private and voluntary sector, without adequate
resources, regulation or quality assurance. States parties are urged to devel op rights-based,
coordinated, multisectoral strategiesin order to ensure that children’ s best interests are always
the starting point for service planning and provision. These should be based around a

systematic and integrated approach to law and policy development in relation to all children up
to8yearsold. A comprehensive framework for early childhood services, provisions and
facilitiesis required, backed up by information and monitoring systems. Comprehensive
services will be coordinated with the assistance provided to parents and will fully respect their
responsibilities, as well as their circumstances and requirements (asin articles 5 and 18 of the
Convention; see section |V above). Parents should aso be consulted and involved in the
planning of comprehensive services.

23. Programme standards and professional training appropriate to the age range. The
Committee emphasizes that a comprehensive strategy for early childhood must aso take account
of individual children’s maturity and individuality, in particular recognizing the changing
developmental priorities for specific age groups (for example, babies, toddlers, preschool and
early primary school groups), and the implications for programme standards and quality criteria.
States parties must ensure that the institutions, services and facilities responsible for early
childhood conform to quality standards, particularly in the areas of health and safety, and that
staff possess the appropriate psychosocial qualities and are suitable, sufficiently numerous and
well-trained. Provision of services appropriate to the circumstances, age and individuality of
young children requires that all staff be trained to work with this age group. Work with young
children should be socially valued and properly paid, in order to attract a highly qualified
workforce, men aswell aswomen. It isessentia that they have sound, up-to-date theoretical and
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practical understanding about children’ s rights and development (see also paragraph 41); that
they adopt appropriate child-centred care practices, curricula and pedagogies, and that they have
access to specialist professional resources and support, including a supervisory and monitoring
system for public and private programmes, institutions and services.

24.  Access to services, especially for the most vulnerable. The Committee calls on States
parties to ensure that all young children (and those with primary responsibility for their
well-being) are guaranteed access to appropriate and effective services, including programmes of
health, care and education specifically designed to promote their well-being. Particular attention
should be paid to the most vulnerable groups of young children and to those who are at risk of
discrimination (art. 2). Thisincludes girls, children living in poverty, children with disabilities,
children belonging to indigenous or minority groups, children from migrant families, children
who are orphaned or lack parental care for other reasons, children living in institutions, children
living with mothersin prison, refugee and asylum-seeking children, children infected with or
affected by HIV/AIDS, and children of acohol- or drug-addicted parents (see also section V).

25. Birth registration. Comprehensive servicesfor early childhood begin at birth. The
Committee notes that provision for registration of al children at birth is still amajor challenge
for many countries and regions. This can impact negatively on a child’s sense of personal
identity and children may be denied entitlements to basic health, education and social welfare.
Asafirst step in ensuring the rights to survival, development and access to quality services for
all children (art. 6), the Committee recommends that States parties take all necessary measures to
ensure that all children are registered at birth. This can be achieved through a universal,
well-managed registration system that is accessible to all and free of charge. An effective
system must be flexible and responsive to the circumstances of families, for example by
providing mobile registration units where appropriate. The Committee notes that children who
are sick or disabled are less likely to be registered in some regions and emphasizes that all
children should be registered at birth, without discrimination of any kind (art. 2). The
Committee also reminds States parties of the importance of facilitating late registration of birth,
and ensuring that children who have not been registered have equal access to health care,
protection, education and other social services.

26.  Standard of living and social security. Young children are entitled to a standard of
living adequate for their physical, mental, spiritual, moral and socia development (art. 27). The
Committee notes with concern that even the most basic standard of living is not assured for
millions of young children, despite widespread recognition of the adverse consequences of
deprivation. Growing up in relative poverty undermines children’s well-being, social inclusion
and self-esteem and reduces opportunities for learning and development. Growing up in
conditions of absolute poverty has even more serious consequences, threatening children’s
surviva and their health, as well as undermining the basic quality of life. States parties are urged
to implement systematic strategies to reduce poverty in early childhood as well as combat its
negative effects on children’swell-being. All possible means should be employed, including
“material assistance and support programmes’ for children and families (art. 27.3), in order to
assure to young children a basic standard of living consistent with rights. Implementing
children’s right to benefit from socia security, including social insurance, is an important
element of any strategy (art. 26).
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27. Health-care provision. States parties should ensure that all children have access to the
highest attainable standard of health care and nutrition during their early years, in order to reduce
infant mortality and enable children to enjoy a healthy start in life (art. 24). In particular:

€) States parties have aresponsibility to ensure access to clean drinking water,
adequate sanitation, appropriate immunization, good nutrition and medical services, which are
essential for young children’s health, asis a stress-free environment. Malnutrition and disease
have long-term impacts on children’ s physical health and development. They affect children’s
mental state, inhibiting learning and social participation and reducing prospects for realizing
their potential. The same applies to obesity and unhealthy lifestyles;

(b) States parties have aresponsibility to implement children’s right to health by
encouraging education in child health and development, including about the advantages of
breastfeeding, nutrition, hygiene and sanitation.” Priority should also be given to the provision
of appropriate prenatal and post-natal health care for mothers and infants in order to foster
healthy family-child relationships, especially between a child and his or her mother (or other
primary caregiver) (art. 24.2). Y oung children are themselves able to contribute to ensuring their
personal health and encouraging healthy lifestyles among their peers, for example through
participation in appropriate, child-centred health education programmes,

(© The Committee wishes to draw States parties’ attention to the particular
challenges of HIV/AIDS for early childhood. All necessary steps should be taken to: (i) prevent
infection of parents and young children, especially by intervening in chains of transmission,
especially between father and mother and from mother to baby; (ii) provide accurate diagnoses,
effective treatment and other forms of support for both parents and young children who are
infected by the virus (including antiretroviral therapies); and (iii) ensure adequate alternative
care for children who have lost parents or other primary caregivers due to HIV/AIDS, including
healthy and infected orphans. (See also general comment No. 3 (2003) on HIV/AIDS and the
rights of the child.)

28. Early childhood education. The Convention recognizes the right of the child to
education, and primary education should be made compulsory and available freeto al (art. 28).
The Committee recognizes with appreciation that some States parties are planning to make

one year of preschool education available and free of cost for al children. The Committee
interprets the right to education during early childhood as beginning at birth and closely linked to
young children’ s right to maximum development (art. 6.2). Linking education to development is
elaborated in article 29.1: “ States parties agree that the education of the child shall be directed
to: (a) the development of the child’' s personality, talents and mental and physical abilitiesto
their fullest potential”. General comment No. 1 on the aims of education explains that the goal is
to “empower the child by developing his or her skills, learning and other capacities, human
dignity, self-esteem and self-confidence” and that this must be achieved in ways that are
child-centred, child-friendly and reflect the rights and inherent dignity of the child (para. 2).
States parties are reminded that children’s right to education include all children, and that girls
should be enabled to participate in education, without discrimination of any kind (art. 2).

" See Globa Strategy for Infant and Y oung Child Feeding, World Health Organization, 2003.
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29. Parental and public responsibilities for early childhood education. The principle that
parents (and other primary caregivers) are children’ s first educatorsis well established and
endorsed within the Convention’ s emphasis on respect for the responsibilities of parents (sect. 1V
above). They are expected to provide appropriate direction and guidance to young children in
the exercise of their rights, and provide an environment of reliable and affectionate relationships
based on respect and understanding (art. 5). The Committee invites States parties to make this
principle a starting point for planning early education, in two respects:

€) In providing appropriate assistance to parents in the performance of their
child-rearing responsibilities (art. 18.2), States parties should take all appropriate measures to
enhance parents’ understanding of their role in their children’s early education, encourage
child-rearing practices which are child-centred, encourage respect for the child’ s dignity and
provide opportunities for devel oping understanding, self-esteem and self-confidence;

(b) In planning for early childhood, States parties should at all timesaim to provide
programmes that complement the parents' role and are developed as far as possiblein
partnership with parents, including through active cooperation between parents, professionals
and othersin developing “the child’'s personality, talents and mental and physical abilitiesto
their fullest potential” (art. 29.1 (a)).

30.  The Committee calls on States parties to ensure that all young children receive education
in the broadest sense (as outlined in paragraph 28 above), which acknowledges akey role for
parents, wider family and community, as well as the contribution of organized programmes of
early childhood education provided by the State, the community or civil society institutions.
Research evidence demonstrates the potential for quality education programmes to have a
positive impact on young children’s successful transition to primary school, their educational
progress and their long-term social adjustment. Many countries and regions now provide
comprehensive early education starting at 4 years old, which in some countries is integrated with
childcare for working parents. Acknowledging that traditional divisions between “care” and
“education” services have not always been in children’s best interests, the concept of “ Educare”
is sometimes used to signal a shift towards integrated services, and reinforces the recognition of
the need for a coordinated, holistic, multisectoral approach to early childhood.

31.  Community-based programmes. The Committee recommends that States parties
support early childhood devel opment programmes, including home- and community-based
preschool programmes, in which the empowerment and education of parents (and other
caregivers) are main features. States parties have akey roleto play in providing alegidative
framework for the provision of quality, adequately resourced services, and for ensuring that
standards are tailored to the circumstances of particular groups and individuals and to the
developmental priorities of particular age groups, from infancy through to transition into school.
They are encouraged to construct high-quality, developmentally appropriate and culturally
relevant programmes and to achieve this by working with local communities rather by imposing
a standardized approach to early childhood care and education. The Committee also
recommends that States parties pay greater attention to, and actively support, a rights-based
approach to early childhood programmes, including initiatives surrounding transition to primary
school that ensure continuity and progression, in order to build children’s confidence,
communication skills and enthusiasm for learning through their active involvement in, among
others, planning activities.
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32.  The private sector as service provider. With reference to its recommendations adopted
during its 2002 day of general discussion on “The private sector as service provider and itsrole
in implementing child rights” (see CRC/C/121, paras. 630-653), the Committee recommends that
States parties support the activities of the non-governmental sector as a channel for programme
implementation. It further calls on all non-State service providers (“for profit” aswell as
“non-profit” providers) to respect the principles and provisions of the Convention and, in this
regard, reminds States parties of their primary obligation to ensure itsimplementation. Early
childhood professionals - in both the State and non-State sectors - should be provided with
thorough preparation, ongoing training and adequate remuneration. In this context, States parties
are responsible for service provision for early childhood development. Therole of civil society
should be complementary to - not a substitute for - the role of the State. Where non-State
services play amajor role, the Committee reminds States parties that they have an obligation to
monitor and regulate the quality of provision to ensure that children’ s rights are protected and
their best interests served.

33. Human rights education in early childhood. Inlight of article 29 and the Committee's
general comment No. 1 (2001), the Committee also recommends that States parties include
human rights education within early childhood education. Such education should be
participatory and empowering to children, providing them with practical opportunitiesto
exercise their rights and responsibilities in ways adapted to their interests, concerns and evolving
capacities. Human rights education of young children should be anchored in everyday issues at
home, in childcare centres, in early education programmes and other community settings with
which young children can identify.

34. Right to rest, leisure and play. The Committee notes that insufficient attention has
been given by States parties and others to the implementation of the provisions of article 31 of
the Convention, which guarantees “the right of the child to rest and leisure, to engage in play and
recreational activities appropriate to the age of the child and to participate freely in cultural life
and the arts”. Play isone of the most distinctive features of early childhood. Through play,
children both enjoy and challenge their current capacities, whether they are playing alone or with
others. The value of creative play and exploratory learning is widely recognized in early
childhood education. Y et realizing the right to rest, leisure and play is often hindered by a
shortage of opportunities for young children to meet, play and interact in child-centred, secure,
supportive, stimulating and stress-free environments. Children’ s right-to-play spaceis especially
at risk in many urban environments, where the design and density of housing, commercial
centres and transport systems combine with noise, pollution and all manner of dangersto create a
hazardous environment for young children. Children’ sright to play can also be frustrated by
excessive domestic chores (especially affecting girls) or by competitive schooling. Accordingly,
the Committee appeals to States parties, non-governmental organizations and private actors to
identify and remove potential obstaclesto the enjoyment of these rights by the youngest children,
including as part of poverty reduction strategies. Planning for towns, and leisure and play
facilities should take account of children’sright to expresstheir views (art. 12), through
appropriate consultations. In all these respects, States parties are encouraged to pay greater
attention and all ocate adequate resources (human and financial) to the implementation of the
right to rest, leisure and play.

35. Modern communications technologies and early childhood. Article 17 recognizes the
potential for both traditional print-based media and modern information technology-based mass
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mediato contribute positively to the realization of children’srights. Early childhood isa
specialist market for publishers and media producers, who should be encouraged to disseminate
material that is appropriate to the capacities and interests of young children, socially and
educationally beneficial to their well-being, and which reflects the national and regional
diversities of children’s circumstances, culture and language. Particular attention should be
given to the need of minority groups for access to mediathat promote their recognition and
socid inclusion. Article 17 (e) aso refersto the role of States partiesin ensuring that children
are protected from inappropriate and potentially harmful material. Rapid increasesin the variety
and accessibility of modern technologies, including Internet-based media, are a particular cause
for concern. Young children are especially at risk if they are exposed to inappropriate or
offensive material. States parties are urged to regulate media production and delivery in ways
that protect young children, as well as support parents/caregivers to fulfil their child-rearing
responsibilities in thisregard (art. 18).

VI.  YOUNG CHILDREN IN NEED OF SPECIAL PROTECTION

36.  Young children’s vulnerability to risks. Throughout this general comment the
Committee notes that large numbers of young children grow up in difficult circumstances that
are frequently in violation of their rights. Y oung children are especially vulnerable to the harm
caused by unreliable, inconsistent relationships with parents and caregivers, or growing up in
extreme poverty and deprivation, or being surrounded by conflict and violence or displaced from
their homes as refugees, or any number of other adversities prejudicial to their well-being.

Y oung children are less able to comprehend these adversities or resist harmful effects on their
health, or physical, mental, spiritual, moral or social development. They are especialy at risk
where parents or other caregivers are unable to offer adequate protection, whether due to illness,
or death, or dueto disruption to families or communities. Whatever the difficult circumstances,
young children require particular consideration because of the rapid developmental changes they
are experiencing; they are more vulnerable to disease, trauma, and distorted or disturbed
development, and they are relatively powerless to avoid or resist difficulties and are dependent
on others to offer protection and promote their best interests. In the following paragraphs, the
Committee draws States parties’ attention to mgjor difficult circumstances referred to in the
Convention that have clear implications for rightsin early childhood. Thislist is not exhaustive,
and children may in any case be subject to multiplerisks. In general, the goal of States parties
should be to ensure that every child, in every circumstance, receives adequate protection in
fulfilment of their rights:

@ Abuse and neglect (art. 19). Young children are frequent victims of neglect,
maltreatment and abuse, including physical and mental violence. Abuse very often happens
within families, which can be especially destructive. Y oung children are least able to avoid or
resist, least able to comprehend what is happening and least able to seek the protection of others.
There is compelling evidence that trauma as a result of neglect and abuse has negative impacts
on development, including, for the very youngest children, measurabl e effects on processes of
brain maturation. Bearing in mind the prevalence of abuse and neglect in early childhood and
the evidence that it has long-term repercussions, States parties should take all necessary
measures to safeguard young children at risk and offer protection to victims of abuse, taking
positive steps to support their recovery from trauma while avoiding stigmatization for the
violations they have suffered;
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(b) Children without families (art. 20 and 21). Children’srightsto development are
at serious risk when they are orphaned, abandoned or deprived of family care or when they suffer
long-term disruptions to relationships or separations (e.g. due to natural disasters or other
emergencies, epidemics such as HIV/AIDS, parental imprisonment, armed conflicts, wars and
forced migration). These adversities will impact on children differently depending on their
personal resilience, their age and their circumstances, as well as the availability of wider sources
of support and alternative care. Research suggests that |low-quality institutional careis unlikely
to promote healthy physical and psychological development and can have serious negative
consequences for long-term socia adjustment, especially for children under 3 but also for
children under 5 yearsold. To the extent that alternative careis required, early placement in
family-based or family-like care is more likely to produce positive outcomes for young children.
States parties are encouraged to invest in and support forms of alternative care that can ensure
security, continuity of care and affection, and the opportunity for young children to form
long-term attachments based on mutual trust and respect, for example through fostering,
adoption and support for members of extended families. Where adoption is envisaged “the best
interests of the child shall be the paramount consideration” (art. 21), not just “a primary
consideration” (art. 3), systematically bearing in mind and respecting all relevant rights of the
child and obligations of States parties set out elsewhere in the Convention and recalled in the
present general comment;

(© Refugees (art. 22). Y oung children who are refugees are most likely to be
disoriented, having lost much that is familiar in their everyday surroundings and relationships.
They and their parents are entitled to equal accessto health care, education and other services.
Children who are unaccompanied or separated from their families are especialy at risk. The
Committee offers detailed guidance on the care and protection of these children in general
comment No. 6 (2005) on the treatment of unaccompanied and separated children outside their
country of origin;

(d) Children with disabilities (art. 23). Early childhood is the period during which
disabilities are usually identified and the impact on children’s well-being and devel opment
recognized. Y oung children should never be institutionalized solely on the grounds of disability.
It isapriority to ensure that they have equal opportunitiesto participate fully in education and
community life, including by the removal of barriers that impede the realization of their rights.

Y oung disabled children are entitled to appropriate specialist assistance, including support for
their parents (or other caregivers). Disabled children should at all times be treated with dignity
and in ways that encourage their self-reliance. (See also the recommendations from the
Committee's 1997 day of general discussion on “ The rights of children with disabilities’
contained in document CRC/C/66.);

(e Harmful work (art. 32). In some countries and regions, children are socialized
to work from an early age, including in activities that are potentially hazardous, exploitative and
damaging to their health, education and long-term prospects. For example, young children
may be initiated into domestic work or agricultural labour, or assist parents or siblings engaged
in hazardous activities. Even very young babies may be vulnerable to economic exploitation,
as when they are used or hired out for begging. Exploitation of young children in the
entertainment industry, including television, film, advertising and other modern media, isalso a
cause for concern. States parties have particular responsibilitiesin relation to extreme forms of
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hazardous child labour identified in the Worst Forms of Child Labour Convention, 1999
(No. 182) of the ILO;

()] Substance abuse (art. 33). While very young children are only rarely likely to be
substance abusers, they may require specialist heath careif born to acohol- or drug-addicted
mothers, and protection where family members are abusers and they are at risk of exposure to
drugs. They may aso suffer adverse consequences of alcohol or drug abuse on family living
standards and quality of care, aswell as being at risk of early initiation into substance abuse;

(9) Sexual abuse and exploitation (art. 34). Young children, especially girls, are
vulnerable to early sexual abuse and exploitation within and outside families. Y oung childrenin
difficult circumstances are at particular risk, for example girl children employed as domestic
workers. Y oung children may also be victims of producers of pornography; thisis covered by
the Optional Protocol to the Convention on the Rights of the Child on the sale of children, child
prostitution and child pornography of 2002;

(h) Sale, trafficking and abduction of children (art. 35). The Committee has
frequently expressed concern about evidence of the sale and trafficking of abandoned and
separated children for various purposes. Asfar as the youngest age groups are concerned, these
purposes can include adoption, particularly (though not solely) by foreigners. In addition to the
Optional Protocol on the sale of children, child prostitution and child pornography, the 1993
Hague Convention on Protection of Children and Cooperation in Respect of Intercountry
Adoption provides a framework and mechanism for preventing abuses in this sphere, and the
Committee has therefore always consistently and strongly urged all States parties that recognize
and/or permit adoption to ratify or accede to this treaty. Universal birth registration, in addition
to international cooperation, can help to combat this violation of rights;

(i) Deviant behaviour and lawbreaking (art. 40). Under no circumstances should
young children (defined as under 8 years old; see paragraph 4) be included in legal definitions of
minimum age of criminal responsibility. Y oung children who misbehave or violate laws require
sympathetic help and understanding, with the goal of increasing their capacities for personal
control, social empathy and conflict resolution. States parties should ensure that
parents/caregivers are provided adequate support and training to fulfil their responsibilities
(art. 18) and that young children have access to quality early childhood education and care, and
(where appropriate) specialist guidance/therapies.

37. In each of these circumstances, and in the case of all other forms of exploitation (art. 36),
the Committee urges States parties to incorporate the particular situation of young children into
all legidation, policies and interventions to promote physical and psychological recovery and
socia reintegration within an environment that promotes dignity and self-respect (art. 39).

VII. CAPACITY-BUILDING FOR EARLY CHILDHOOD

38. Resource allocation for early childhood. In order to ensure that young children’ s rights
are fully realized during this crucial phase of their lives (and bearing in mind the impact of early
childhood experiences on their long-term prospects), States parties are urged to adopt
comprehensive, strategic and time-bound plans for early childhood within arights-based
framework. Thisrequires an increase in human and financia resource allocations for early



HRI/GEN/1/Rev.8/Add.1
page 19

childhood services and programmes (art. 4). The Committee acknowledges that States parties
implementing child rightsin early childhood do so from very different starting points, in terms of
existing infrastructures for early childhood policies, services and professional training, aswell as
levels of resources potentially available to allocate to early childhood. The Committee also
acknowledges that States parties may be faced with competing priorities to implement rights
throughout childhood, for example where universal health services and primary education have
still not been achieved. It is nonetheless important that there be sufficient public investment in
services, infrastructure and overall resources specifically allocated to early childhood, for the
many reasons set out in this general comment. In this connection, States parties are encouraged
to develop strong and equitable partnerships between the Government, public services,
non-governmental organizations, the private sector and families to finance comprehensive
services in support of young children’srights. Finally, the Committee emphasizes that where
services are decentralized, this should not be to the disadvantage of young children.

39. Data collection and management. The Committee reiterates the importance of
comprehensive and up-to-date quantitative and qualitative data on all aspects of early childhood
for the formulation, monitoring and evaluation of progress achieved, and for assessment of the
impact of policies. The Committee is aware that many States parties lack adequate national data
collection systems on early childhood for many areas covered by the Convention, and in
particular that specific and disaggregated information on children in the early yearsis not readily
available. The Committee urges all States parties to develop a system of data collection and
indicators consistent with the Convention and disaggregated by gender, age, family structure,
urban and rural residence, and other relevant categories. This system should cover al children
up to the age of 18 years, with specific emphasis on early childhood, particularly children
belonging to vulnerable groups.

40.  Capacity-building for research in early childhood. The Committee noted earlier in
this general comment that extensive research has been carried out on aspects of children’s health,
growth, and cognitive, social and cultural development, on the influence of both positive and
negative factors on their well-being, and on the potential impact of early childhood care and
education programmes. Increasingly, research is also being carried out on early childhood from
a human rights perspective, notably on ways that children’s participatory rights can be respected,
including through their participation in the research process. Theory and evidence from early
childhood research has a great deal to offer in the devel opment of policies and practices, as well
as in the monitoring and evaluation of initiatives and the education and training of all responsible
for the well-being of young children. But the Committee also draws attention to the limitations
of current research, through its focus mainly on early childhood in alimited range of contexts
and regions of theworld. As part of planning for early childhood, the Committee encourages
States parties to develop national and local capacities for early childhood research, especialy
from arights-based perspective.

41.  Training for rights in early childhood. Knowledge and expertise about early childhood
are not static but change over time. Thisisdue variously to social trends impacting on the lives
of young children, their parents and other caregivers, changing policies and priorities for their
care and education, innovations in childcare, curricula and pedagogy, as well as the emergence
of new research. Implementing child rightsin early childhood sets challenges for all those
responsible for children, aswell asfor children themselves as they gain an understanding of their
role in their families, schools and communities. States parties are encouraged to undertake
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systematic child rights training for children and their parents, as well asfor all professionals
working for and with children, in particular parliamentarians, judges, magistrates, lawyers, law
enforcement officials, civil servants, personnel in institutions and places of detention for
children, teachers, health personnel, social workers and local |eaders. Furthermore, the
Committee urges States parties to conduct awareness-raising campaigns for the public at large.

42. International assistance. Acknowledging the resource constraints affecting many States
parties seeking to implement the comprehensive provisions outlined in this general comment, the
Committee recommends that donor institutions, including the World Bank, other United Nations
bodies and bilateral donors support early childhood development programmes financialy and
technically, and that it be one of their main targets in assisting sustainable development in
countries receiving international assistance. Effective international cooperation can also
strengthen capacity-building for early childhood, in terms of policy development, programme
development, research and professional training.

43. Looking forward. The Committee urges all States parties, inter-governmental
organizations, non-governmental organizations, academics, professional groups and grass-roots
communities to continue advocating for the establishment of independent institutions on
children’srights and foster continuous, high-level policy dialogues and research on the crucial
importance of quality in early childhood, including dialogues at international, national, regional
and local levels.
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GENERAL COMMENT No. 8

The right of the child to protection from corporal punishment and other cruel
or degrading forms of punishment (arts. 19; 28, para. 2; and 37, inter alia)

(Adopted at the 42" session, 2006)

I. OBJECTIVES

1 Following its two days of general discussion on violence against children, held in 2000
and 2001, the Committee on the Rights of the Child resolved to issue a series of general
comments concerning eliminating violence against children, of which thisisthefirst. The
Committee aims to guide States parties in understanding the provisions of the Convention
concerning the protection of children against all forms of violence. This general comment
focuses on corporal punishment and other cruel or degrading forms of punishment, which are
currently very widely accepted and practised forms of violence against children.

2. The Convention on the Rights of the Child and other international human rights
instruments recognize the right of the child to respect for the child’s human dignity and physical
integrity and equal protection under the law. The Committee isissuing this general comment to
highlight the obligation of all States parties to move quickly to prohibit and eliminate all corporal
punishment and all other cruel or degrading forms of punishment of children and to outline the
legislative and other awareness-raising and educational measures that States must take.

3. Addressing the widespread acceptance or tolerance of corporal punishment of

children and eliminating it, in the family, schools and other settings, is not only an obligation of
States parties under the Convention. It isalso akey strategy for reducing and preventing all
forms of violence in societies.

Il. BACKGROUND

4, The Committee has, from its earliest sessions, paid specia attention to asserting
children’sright to protection from all forms of violence. In its examination of States parties
reports, and most recently in the context of the United Nations Secretary-General’ s study on
violence against children, it has noted with great concern the widespread legality and persisting
social approval of corporal punishment and other cruel or degrading punishment of children.
Already in 1993, the Committee noted in the report of its fourth session that it “recognized the
importance of the question of corpora punishment in improving the system of promotion and
protection of the rights of the child and decided to continue to devote attention to it in the
process of examining States parties’ reports”.®

* United Nations Secretary-General’s Study on Violence against Children, due to report to United Nations General
Assembly, autumn 2006. For details see http://www.violencestudy.org.

$ Committee on the Rights of the Child, Report on the fourth session, 25 October 1993, CRC/C/20, para. 176.




HRI/GEN/1/Rev.8/Add.1
page 22

5. Since it began examining States parties’ reports the Committee has recommended
prohibition of all corporal punishment, in the family and other settings, to more than 130 States
inall continents.” The Committee is encouraged that a growing number of States are taking
appropriate legislative and other measures to assert children’ s right to respect for their human
dignity and physical integrity and to equal protection under the law. The Committee understands
that by 2006, more than 100 States had prohibited corporal punishment in their schools and penal
systems for children. A growing number have completed prohibition in the home and family and
all forms of alternative care.’

6. In September 2000, the Committee held the first of two days of general discussion on
violence against children. It focused on “ State violence against children” and afterwards adopted
detailed recommendations, including for the prohibition of all corporal punishment and
thelaunching of public information campaigns “to raise awareness and sensitize the public about
the severity of human rights violations in this domain and their harmful impact on children, and
to addr&esgultural acceptance of violence against children, promoting instead ‘ zero-tolerance’ of
violence”.

7. In April 2001, the Committee adopted its first general comment on “The aims of
education” and reiterated that corporal punishment is incompatible with the Convention:
Children do not lose their human rights by virtue of passing through the school gates. Thus, for
example, education must be provided in away that respects the inherent dignity of the child,
enables the child to express his or her views freely in accordance with article 12, paragraph 1,
and to participate in school life. Education must also be provided in away that respects the strict
limits on discipline reflected in article 28, paragraph 2, and promotes non-violence in school.
The Committee has repeatedly made clear in its concluding observations that the use of corporal
punishment does not respect the inherent dignity of the child nor the strict limits on school
discipline ...” 5%

8. In recommendations adopted following the second day of general discussion, on
“Violence against children within the family and in schools’, held in September 2001, the
Committee called upon States to “enact or repeal, as a matter of urgency, their legislation in
order to prohibit all forms of violence, however light, within the family and in schools, including
asaform of discipline, as required by the provisions of the Convention ...”."”

9. Another outcome of the Committee’ s 2000 and 2001 days of general discussion was a
recommendation that the United Nations Secretary-General should be requested, through the
General Assembly, to carry out an in-depth international study on violence against children. The

" All the Committee’ s concluding observations can be viewed at www.ohchr.org.

" The Global Initiative to End All Corporal Punishment of Children provides reports on the legal status of corporal
punishment at www.endcorporal punishment.org.

# Committee on the Rights of the Child, day of general discussion on State violence against children, Report on the
twenty-fifth session, September/October 2000, CRC/C/100, paras. 666-688.

58 Committee on the Rights of the Child, general comment No. 1, The aims of education, 17 April 2001,
CRC/GC/2001/1, para. 8.

“* Committee on the Rights of the Child, day of general discussion on violence against children within the family
and in schools, Report on the twenty-eighth session, September/October 2001, CRC/C/111, paras. 701-745.



HRI/GEN/1/Rev.8/Add.1
page 23

United Nations General Assembly took this forward in 2001."" Within the context of the
United Nations study, carried out between 2003 and 2006, the need to prohibit all currently
legalized violence against children has been highlighted, as has children’s own deep concern at
the almost universal high prevalence of corporal punishment in the family and also its persisting
legality in many States in schools and other institutions, and in penal systemsfor childrenin
conflict with the law.

I11. DEFINITIONS

10.  “Child” isdefined as in the Convention as “every human being below the age of eighteen
years unless under the law applicable to the child, majority is attained earlier” ¥

11.  The Committee defines “corporal” or “physical” punishment as any punishment in which
physical forceis used and intended to cause some degree of pain or discomfort, however light.
Most involves hitting (“smacking”, “slapping”, “spanking”) children, with the hand or with an
implement - awhip, stick, belt, shoe, wooden spoon, etc. But it can also involve, for example,
kicking, shaking or throwing children, scratching, pinching, biting, pulling hair or boxing ears,
forcing children to stay in uncomfortable positions, burning, scalding or forced ingestion (for
example, washing children’s mouths out with soap or forcing them to swallow hot spices). In
the view of the Committee, corporal punishment isinvariably degrading. In addition, there are
other non-physical forms of punishment that are also cruel and degrading and thus incompatible
with the Convention. These include, for example, punishment which belittles, humiliates,
denigrates, scapegoats, threatens, scares or ridicules the child.

12.  Corporal punishment and other cruel or degrading forms of punishment of children take
place in many settings, including within the home and family, in all forms of aternative care,
schools and other educational institutions and justice systems - both as a sentence of the courts
and as a punishment within penal and other institutions - in situations of child labour, and in the
community.

13.  Inrgecting any justification of violence and humiliation as forms of punishment for
children, the Committee is not in any sense rejecting the positive concept of discipline. The
healthy development of children depends on parents and other adults for necessary guidance and
direction, in line with children’s evolving capacities, to assist their growth towards responsible
lifein society.

14.  The Committee recognizes that parenting and caring for children, especially babies and
young children, demand frequent physical actions and interventions to protect them. Thisis
quite distinct from the deliberate and punitive use of force to cause some degree of pain,
discomfort or humiliation. As adults, we know for ourselves the difference between a protective
physical action and a punitive assault; it is no more difficult to make a distinction in relation to
actionsinvolving children. Thelaw in al States, explicitly or implicitly, alows for the use of
non-punitive and necessary force to protect people.

" General Assembly resolution 56/138.

 Article 1.
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15.  The Committee recognizes that there are exceptional circumstances in which teachers and
others, e.g. those working with children in institutions and with children in conflict with the law,
may be confronted by dangerous behaviour which justifies the use of reasonable restraint to
control it. Heretoo thereis aclear distinction between the use of force motivated by the need to
protect a child or others and the use of force to punish. The principle of the minimum necessary
use of force for the shortest necessary period of time must always apply. Detailed guidance and
training is also required, both to minimize the necessity to use restraint and to ensure that any
methods used are safe and proportionate to the situation and do not involve the deliberate
infliction of pain as aform of control.

IV. HUMAN RIGHTS STANDARDS AND CORPORAL
PUNISHMENT OF CHILDREN

16. Before the adoption of the Convention on the Rights of the Child, the International Bill of
Human Rights - the Universal Declaration and the two International Covenants, on Civil and
Political Rights and on Economic, Social and Cultural Rights - upheld “everyone’s’ right to
respect for his’her human dignity and physical integrity and to equal protection under the law. In
asserting States' obligation to prohibit and eliminate all corpora punishment and all other cruel
or degrading forms of punishment, the Committee notes that the Convention on the Rights of the
Child builds on this foundation. The dignity of each and every individua is the fundamental
guiding principle of international human rights law.

17.  The preamble to the Convention on the Rights of the Child affirms, in accordance with
the principlesin the Charter of the United Nations, repeated in the preambl e to the

Universal Declaration, that “recognition of the inherent dignity and of the equal and inalienable
rights of all members of the human family is the foundation of freedom, justice and peace in the
world”. The preamble to the Convention also recalls that, in the Universal Declaration, the
United Nations * has proclaimed that childhood is entitled to special care and assistance”.

18.  Article 37 of the Convention requires States to ensure that “no child shall be subjected to
torture or other cruel, inhuman or degrading treatment or punishment”. Thisis complemented
and extended by article 19, which requires States to “take all appropriate legidative,
administrative, social and educational measures to protect the child from all forms of physical or
mental violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation,
including sexual abuse, while in the care of parent(s), legal guardian(s) or any other person who
has the care of the child”. Thereisno ambiguity: “all forms of physical or menta violence”
does not leave room for any level of legalized violence against children. Corpora punishment
and other cruel or degrading forms of punishment are forms of violence and States must take all
appropriate legislative, administrative, social and educational measures to eliminate them.

19. In addition, article 28, paragraph 2, of the Convention refers to school discipline and
requires States parties to “take all appropriate measures to ensure that school disciplineis
administered in a manner consistent with the child’s human dignity and in conformity with the
present Convention”.

20.  Article 19 and article 28, paragraph 2, do not refer explicitly to corporal punishment.
The travaux préparatoires for the Convention do not record any discussion of corporal
punishment during the drafting sessions. But the Convention, like all human rights instruments,
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must be regarded as a living instrument, whose interpretation develops over time. Inthe

17 years since the Convention was adopted, the prevalence of corporal punishment of children in
their homes, schools and other institutions has become more visible, through the reporting
process under the Convention and through research and advocacy by, among others, national
human rights institutions and non-governmental organizations (NGOSs).

21.  Oncevisible, it isclear that the practice directly conflicts with the equal and inalienable
rights of children to respect for their human dignity and physical integrity. The distinct nature of
children, their initial dependent and developmental state, their unique human potential as well as
their vulnerability, all demand the need for more, rather than less, legal and other protection from
all forms of violence.

22.  The Committee emphasizes that eliminating violent and humiliating punishment of
children, through law reform and other necessary measures, is an immediate and unqualified
obligation of States parties. It notes that other treaty bodies, including the Human Rights
Committee, the Committee on Economic, Social and Cultura Rights and the Committee against
Torture have reflected the same view in their concluding observations on States parties’ reports
under the relevant instruments, recommending prohibition and other measures against corporal
punishment in schools, pena systems and, in some cases, the family. For example, the
Committee on Economic, Social and Cultural Rights, inits general comment No. 13 (1999) on
“Theright to education” stated: “In the Committee’s view, corporal punishment isinconsistent
with the fundamental guiding principle of international human rights law enshrined in the
Preambles to the Universal Declaration and both Covenants: the dignity of theindividual. Other
aspects of school discipline may also be inconsistent with school discipline, including public
humiliation.” 53

23.  Corpora punishment has also been condemned by regional human rights mechanisms.
The European Court of Human Rights, in a series of judgements, has progressively condemned
corpora punishment of children, first in the penal system, then in schools, including private
schools, and most recently in the home.”™ The European Committee of Social Rights,
monitoring compliance of member States of the Council of Europe with the European Social
Charter and Revised Socia Charter, has found that compliance with the Charters requires
prohibition in legislation against any form of violence against children, whether at school, in
other institutions, in their home or elsewhere.'™

855 Committee on Economic, Social and Cultural Rights, general comment No. 13, The right to education (art. 13),
1999, para. 41.

" Corporal punishment was condemned in a series of decisions of the European Commission on Human Rights
and judgements of the European Court of Human Rights; seein particular Tyrer v. UK, 1978; Campbell and Cosans
v. UK, 1982; Costello-Roberts v. UK, 1993; A v. UK, 1998. European Court judgements are available at
http://www.echr.coe.int/echr.

" European Committee of Social Rights, general observations regarding article 7, paragraph 10, and article 17.
Conclusions XV-2, Vol. 1, Genera Introduction, p. 26, 2001; the Committee has since issued conclusions, finding a
number of Member States not in compliance because of their failure to prohibit all corporal punishment in the
family and in other settings. 1n 2005 it issued decisions on collective complaints made under the charters, finding
three States not in compliance because of their failure to prohibit. For details, see http://www.coe.int/T/E/
Human_Rights/Esc/; also Eliminating corporal punishment: a human rights imperative for Europe’s children,
Council of Europe Publishing, 2005.
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24.  An Advisory Opinion of the Inter-American Court of Human Rights, on the Legal Status
and Human Rights of the Child (2002) holds that the States parties to the American Convention
on Human Rights “are under the obligation ... to adopt all positive measures required to ensure
protection of children against mistreatment, whether in their relations with public authorities, or
in relations among individuals or with non-governmental entities’. The Court quotes provisions
of the Convention on the Rights of the Child, conclusions of the Committee on the Rights of the
Child and also judgements of the European Court of Human Rights relating to States' obligations
to protect children from violence, including within the family. The Court concludes that “the
State hﬂs:c ;[he duty to adopt positive measures to fully ensure effective exercise of the rights of the
child”.

25.  The African Commission on Human and Peoples Rights monitors implementation of the
African Charter on Human and Peoples Rights. In a 2003 decision on an individual
communication concerning a sentence of “lashes’ imposed on students, the Commission found
that the punishment violated article 5 of the African Charter, which prohibits cruel, inhuman or
degrading punishment. It requested the relevant Government to amend the law, abolishing the
penalty of lashes, and to take appropriate measures to ensure compensation of the victims. Inits
decision, the Commission states: “Thereisno right for individuals, and particularly the
Government of a country to apply physical violence to individuals for offences. Such aright
would be tantamount to sanctioning State-sponsored torture under the Charter and contrary to the
very nature of this human rights treaty.”%**® The Committee on the Rights of the Child is pleased
to note that constitutional and other high-level courts in many countries have issued decisions
condemning corporal punishment of children in some or al settings, and in most cases quoting
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the Convention on the Rights of the Child.

26.  When the Committee on the Rights of the Child has raised eliminating corporal
punishment with certain States during the examination of their reports, governmental
representatives have sometimes suggested that some level of “reasonable” or “moderate’
corpora punishment can be justified asin the “best interests’ of the child. The Committee has

## Inter-American Court of Human Rights, Advisory Opinion OC-17/2002 of 28 August 2002, paras. 87 and 91.

8558 African Commission on Human and Peoples’ Rights, Curtis Francis Doebbler v. Sudan, Comm. No. 236/2000
(2003); see para. 42.
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For example, in 2002 the Fiji Court of Appeal declared corporal punishment in schools and the penal system
unconstitutional. The judgement declared: “Children have rights no wit inferior to the rights of adults. Fiji has
ratified the Convention on the Rights of the Child. Our Constitution also guarantees fundamental rightsto every
person. Government is required to adhere to principles respecting the rights of all individuals, communities and
groups. By their status as children, children need special protection. Our educational institutions should be
sanctuaries of peace and creative enrichment, not places for fear, ill-treatment and tampering with the human dignity
of students” (Fiji Court of Appeal, Naushad Ali v. State, 2002). 1n 1996, Italy’s highest Court, the Supreme Court of
Cassation in Rome, issued a decision that effectively prohibited all parental use of corporal punishment. The
judgement states: “... The use of violence for educational purposes can no longer be considered lawful. There are
two reasons for this: thefirst isthe overriding importance which the [Italian] legal system attributes to protecting
the dignity of theindividual. Thisincludes‘minors’ who now hold rights and are no longer simply objectsto be
protected by their parents or, worse still, objects at the disposal of their parents. The second reason is that, as an
educationa aim, the harmonious development of a child’s personality, which ensures that he/she embraces the
values of peace, tolerance and co-existence, cannot be achieved by using violent means which contradict these
goas’ (Cambria, Cass, sez. VI, 18 Marzo 1996 [ Supreme Court of Cassation, 6th Penal Section, 18 March 1996],
Foro It 11 1996, 407 (Italy)). Also see South African Constitutional Court (2000) Christian Education South Africa
v. Minister of Education, CCT4/00; 2000 (4) SA757 (CC); 2000 (10) BCLR 1051 (CC), 18 August 2000.
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identified, as an important general principle, the Convention’s requirement that the best interests
of the child should be a primary consideration in all actions concerning children (art. 3, para. 1).
The Convention also asserts, in article 18, that the best interests of the child will be parents
basic concern. But interpretation of a child’s best interests must be consistent with the whole
Convention, including the obligation to protect children from all forms of violence and the
requirement to give due weight to the child’ s views; it cannot be used to justify practices,
including corpora punishment and other forms of cruel or degrading punishment, which conflict
with the child’ s human dignity and right to physical integrity.

27.  The preamble to the Convention upholds the family as “the fundamental group of society
and the natural environment for the growth and well-being of all its members and particularly
children”. The Convention requires States to respect and support families. There isno conflict
whatsoever with States’ obligation to ensure that the human dignity and physical integrity of
children within the family receive full protection alongside other family members.

28.  Article 5requires States to respect the responsibilities, rights and duties of parents “to
provide, in amanner consistent with the evolving capacities of the child, appropriate direction
and guidance in the exercise by the child of the rights recognized in the present Convention”.
Here again, interpretation of “appropriate” direction and guidance must be consistent with the
whole Convention and |eaves no room for justification of violent or other cruel or degrading
forms of discipline.

29.  Someraise faith-based justifications for corporal punishment, suggesting that certain
interpretations of religious texts not only justify its use, but provide a duty to useit. Freedom of
religious belief is upheld for everyone in the International Covenant on Civil and Political Rights
(art. 18), but practice of areligion or belief must be consistent with respect for others' human
dignity and physical integrity. Freedom to practise one sreligion or belief may be legitimately
limited in order to protect the fundamental rights and freedoms of others. In certain States, the
Committee has found that children, in some cases from avery young age, in other cases from the
time that they are judged to have reached puberty, may be sentenced to punishments of extreme
violence, including stoning and amputation, prescribed under certain interpretations of religious
law. Such punishments plainly violate the Convention and other international human rights
standards, as has been highlighted also by the Human Rights Committee and the Committee
against Torture, and must be prohibited.

V. MEASURES AND MECHANISMS REQUIRED TO ELIMINATE
CORPORAL PUNISHMENT AND OTHER CRUEL OR
DEGRADING FORMS OF PUNISHMENT

1. Legislative measures

30.  Thewording of article 19 of the Convention builds upon article 4 and makes clear that
legislative as well as other measures are required to fulfil States’ obligations to protect children
from all forms of violence. The Committee has welcomed the fact that, in many States, the
Convention or its principles have been incorporated into domestic law. All States have crimina
laws to protect citizens from assault. Many have constitutions and/or legislation reflecting
international human rights standards and article 37 of the Convention on the Rights of the Child,
which uphold “everyone' s’ right to protection from torture and cruel, inhuman or degrading
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treatment or punishment. Many also have specific child protection laws that make
“ill-treatment” or “abuse” or “cruelty” an offence. But the Committee has learned from its
examination of States' reports that such legislative provisions do not generally guarantee the
child protection from all corporal punishment and other cruel or degrading forms of punishment,
in the family and in other settings.

31. In its examination of reports, the Committee has noted that in many States there are
explicit legal provisionsin crimina and/or civil (family) codes that provide parents and other
carers with adefence or justification for using some degree of violence in “disciplining”
children. For example, the defence of “lawful”, “reasonable” or “moderate” chastisement or
correction has formed part of English common law for centuries, as has a “right of correction” in
French law. At onetimein many States the same defence was also available to justify the
chastisement of wives by their husbands and of slaves, servants and apprentices by their masters.
The Committee emphasi zes that the Convention requires the removal of any provisions (in
statute or common - case law) that allow some degree of violence against children

(e.g. “reasonable’ or “moderate” chastisement or correction), in their homes/families or in any
other setting.

32.  Insome States, corporal punishment is specifically authorized in schools and other
institutions, with regulations setting out how it is to be administered and by whom. Andina
minority of States, corporal punishment using canes or whipsis still authorized as a sentence of
the courts for child offenders. Asfrequently reiterated by the Committee, the Convention
requires the repeal of all such provisions.

33. In some States, the Committee has observed that while there is no explicit defence or
justification of corporal punishment in the legislation, nevertheless traditional attitudes to
children imply that corpora punishment is permitted. Sometimes these attitudes are reflected in
court decisions (in which parents or teachers or other carers have been acquitted of assault or
ill-treatment on the grounds that they were exercising aright or freedom to use moderate
“correction”).

34. Inthelight of the traditional acceptance of violent and humiliating forms of punishment
of children, agrowing number of States have recognized that simply repealing authorization of
corporal punishment and any existing defencesis not enough. In addition, explicit prohibition of
corporal punishment and other cruel or degrading forms of punishment, in their civil or crimina
legislation, isrequired in order to make it absolutely clear that it is as unlawful to hit or “smack”
or “spank” achild as to do so to an adult, and that the criminal law on assault does apply equally
to such violence, regardiess of whether it istermed “discipline” or “reasonable correction”.

35.  Oncethecriminal law appliesfully to assaults on children, the child is protected from
corpora punishment wherever he or she is and whoever the perpetrator is. But in the view of the
Committee, given the traditional acceptance of corporal punishment, it is essential that the
applicable sectoral legislation - e.g. family law, education law, law relating to all forms of
alternative care and justice systems, employment law - clearly prohibitsits use in the relevant
settings. In addition, it isvaluable if professional codes of ethics and guidance for teachers,
carers and others, and also the rules or charters of institutions, emphasize theillegality of
corpora punishment and other cruel or degrading forms of punishment.
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36. The Committee is also concerned at reports that corporal punishment and other cruel or
degrading punishments are used in situations of child labour, including in the domestic context.
The Committee reiterates that the Convention and other applicable human rights instruments
protect the child from economic exploitation and from any work that islikely to be hazardous,
interferes with the child' s education, or is harmful to the child’' s development, and that they
require certain safeguards to ensure the effective enforcement of this protection. The Committee
emphasizesthat it is essential that the prohibition of corpora punishment and other cruel or
degrading forms of punishment must be enforced in any situations in which children are
working.

37.  Article 39 of the Convention requires States to take all appropriate measures to promote
physical and psychological recovery and socia reintegration of a child victim of “any form of
neglect, exploitation, or abuse; torture or any other form of cruel, inhuman or degrading
treatment or punishment”. Corporal punishment and other degrading forms of punishment may
inflict serious damage to the physical, psychologica and social development of children,
requiring appropriate health and other care and treatment. This must take placein an
environment that fosters the integral health, self-respect and dignity of the child, and be extended
as appropriate to the child’s family group. There should be an interdisciplinary approach to
planning and providing care and treatment, with specialized training of the professionas
involved. The child's views should be given due weight concerning all aspects of their treatment
and in reviewing it.

2. Implementation of prohibition of corporal punishment
and other cruel or degrading forms of punishment

38.  The Committee believes that implementation of the prohibition of al corporal
punishment requires awareness-raising, guidance and training (see paragraph 45 et seqg. below)
for al those involved. This must ensure that the law operates in the best interests of the
affected children - in particular when parents or other close family members are the perpetrators.
The first purpose of law reform to prohibit corporal punishment of children within the family is
prevention: to prevent violence against children by changing attitudes and practice, underlining
children’sright to equal protection and providing an unambiguous foundation for child
protection and for the promotion of positive, non-violent and participatory forms of
child-rearing.

39.  Achieving aclear and unconditional prohibition of all corporal punishment will require
varying lega reformsin different States parties. It may require specific provisions in sectoral
laws covering education, juvenile justice and all forms of alternative care. But it should be made
explicitly clear that the criminal law provisions on assault also cover al corporal punishment,
including in the family. This may require an additional provision in the criminal code of the
State party. But it isalso possible to include aprovision in the civil code or family law,
prohibiting the use of al forms of violence, including all corpora punishment. Such a provision
emphasi zes that parents or other caretakers can no longer use any traditional defencethat it is
their right (“reasonably” or “moderately”) to use corporal punishment if they face prosecution
under the criminal code. Family law should also positively emphasize that parental
responsibility includes providing appropriate direction and guidance to children without any
form of violence.
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40.  Theprinciple of equal protection of children and adults from assault, including within the
family, does not mean that all cases of corporal punishment of children by their parents that
come to light should |lead to prosecution of parents. The de minimis principle - that the law does
not concern itself with trivial matters - ensures that minor assaults between adults only come to
court in very exceptional circumstances; the same will be true of minor assaults on children.
States need to develop effective reporting and referral mechanisms. While all reports of violence
against children should be appropriately investigated and their protection from significant harm
assured, the aim should be to stop parents from using violent or other cruel or degrading
punishments through supportive and educational, not punitive, interventions.

41.  Children’s dependent status and the unique intimacy of family relations demand that
decisions to prosecute parents, or to formally intervene in the family in other ways, should be
taken with very great care. Prosecuting parentsisin most cases unlikely to bein their children’s
best interests. It isthe Committee’s view that prosecution and other formal interventions (for
example, to remove the child or remove the perpetrator) should only proceed when they are
regarded both as necessary to protect the child from significant harm and as being in the best
interests of the affected child. The affected child’s views should be given due weight, according
to hisor her age and maturity.

42.  Adviceand training for all those involved in child protection systems, including the
police, prosecuting authorities and the courts, should underline this approach to enforcement of
the law. Guidance should also emphasize that article 9 of the Convention requires that any
separation of the child from his or her parents must be deemed necessary in the best interests of
the child and be subject to judicia review, in accordance with applicable law and procedures,
with all interested parties, including the child, represented. Where separation is deemed to be
justified, aternatives to placement of the child outside the family should be considered,
including removal of the perpetrator, suspended sentencing, and so on.

43. Where, despite prohibition and positive education and training programmes, cases of
corpora punishment come to light outside the family home - in schools, other institutions and
forms of aternative care, for example - prosecution may be a reasonable response. The threat to
the perpetrator of other disciplinary action or dismissal should also act as a clear deterrent. Itis
essential that the prohibition of all corporal punishment and other cruel or degrading punishment,
and the sanctions that may be imposed if it isinflicted, should be well disseminated to children
and to all those working with or for children in all settings. Monitoring disciplinary systems and
the treatment of children must be part of the sustained supervision of all institutions and
placements which is required by the Convention. Children and their representativesin all such
placements must have immediate and confidential access to child-sensitive advice, advocacy and
complaints procedures and ultimately to the courts, with necessary legal and other assistance. In
institutions, there should be a requirement to report and to review any violent incidents.

3. Educational and other measures

44.  Article 12 of the Convention underlines the importance of giving due consideration to
children’ s views on the development and implementation of educational and other measures to
eradicate corporal punishment and other cruel or degrading forms of punishment.
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45.  Given the widespread traditional acceptance of corporal punishment, prohibition on its
own will not achieve the necessary change in attitudes and practice. Comprehensive
awareness-raising of children’sright to protection and of the laws that reflect thisright is
required. Under article 42 of the Convention, States undertake to make the principles and
provisions of the Convention widely known, by appropriate and active means, to adults and
children aike.

46. In addition, States must ensure that positive, non-violent relationships and education are
consistently promoted to parents, carers, teachers and al others who work with children and
families. The Committee emphasizes that the Convention requires the elimination not only of
corpora punishment but of al other cruel or degrading punishment of children. It isnot for the
Convention to prescribe in detail how parents should relate to or guide their children. But the
Convention does provide a framework of principles to guide relationships both within the family,
and between teachers, carers and others and children. Children’s developmental needs must be
respected. Children learn from what adults do, not only from what adults say. When the adults
to whom a child most closely relates use violence and humiliation in their relationship with the
child, they are demonstrating disrespect for human rights and teaching a potent and dangerous
lesson that these are legitimate ways to seek to resolve conflict or change behaviour.

47.  The Convention asserts the status of the child as an individual person and holder of
human rights. The child is not a possession of parents, nor of the State, nor simply an object of
concern. In this spirit, article 5 requires parents (or, where applicable, members of the extended
family or community) to provide the child with appropriate direction and guidance, in a manner
consistent with his’her evolving capacities, in the exercise by the child of the rights recognized in
the Convention. Article 18, which underlines the primary responsibility of parents, or legal
guardians, for the upbringing and development of the child, states that “the best interests of the
child will be their basic concern”. Under article 12, States are required to assure children the
right to express their views freely “in all matters affecting the child”, with the views of the child
being given due weight in accordance with age and maturity. This emphasizes the need for
styles of parenting, caring and teaching that respect children’s participation rights. Inits
general comment No. 1 on “The aims of education”, the Committee has emphasized the

importance of developing education that is “child-centred, child-friendly and empowering”.""

48.  The Committee notes that there are now many examples of materials and programmes
promoting positive, non-violent forms of parenting and education, addressed to parents, other
carers and teachers and developed by Governments, United Nations agencies, NGOs and
others. " These can be appropriately adapted for usein different States and situations. The
media can play avery vauable role in awareness-raising and public education. Challenging
traditional dependence on corporal punishment and other cruel or degrading forms of discipline
requires sustained action. The promotion of non-violent forms of parenting and education
should be built into all the points of contact between the State and parents and children, in health,
welfare and educational services, including early childhood institutions, day-care centres and

T See note 11.

#H¥ The Committee commends, as one example, UNESCO' s handbook, Eliminating corporal punishment: the
way forward to constructive child discipline, UNESCO Publishing, Paris, 2005. This provides a set of principles for
constructive discipline, rooted in the Convention. It also includes Internet references to materials and programmes
available worldwide.
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schools. It should also be integrated into the initial and in-service training of teachers and all
those working with children in care and justice systems.

49.  The Committee proposes that States may wish to seek technical assistance from, among
others, UNICEF and UNESCO concerning awareness-raising, public education and training to
promote non-violent approaches.

4. Monitoring and evaluation

50.  The Committee, in its general comment No. 5 on “ General measures of implementation
for the Convention on the Rights of the Child (arts. 4, 42 and 44, para. 6) ", emphasizes the need
for systematic monitoring by States parties of the realization of children’srights, throu%h the
development of appropriate indicators and the collection of sufficient and reliable data.>%%%

51.  Therefore States parties should monitor their progress towards eliminating corporal
punishment and other cruel or degrading forms of punishment and thus realizing children’ s right
to protection. Research using interviews with children, their parents and other carers, in
conditions of confidentiality and with appropriate ethical safeguards, is essential in order to
accurately assess the prevalence of these forms of violence within the family and attitudes to
them. The Committee encourages every State to carry out/commission such research, asfar as
possible with groups representative of the whole population, to provide baseline information and
then at regular intervals to measure progress. The results of this research can aso provide
valuable guidance for the development of universal and targeted awareness-raising campaigns
and training for professionals working with or for children.

52.  The Committee also underlines in general comment No. 5 the importance of independent
monitoring of implementation by, for example, parliamentary committees, NGOs, academic
institutions, professiona associations, youth groups and independent human rights institutions
(see also the Committee’ s general comment No. 2 on “ The role of independent national human
rightsinstitutions in the protection and promotion of the rights of the child”).” These could
all play an important role in monitoring the realization of children’s right to protection from all

corpora punishment and other cruel or degrading forms of punishment.

88855 Committee on the Rights of the Child, general comment No. 5 (2003), “ General measures of implementation
for the Convention on the Rights of the Child”, para. 2.

******

Committee on the Rights of the Child, general comment No. 2 on “The role of independent national human
rightsinstitutionsin the promotion and protection of the rights of the child”, 2002.
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VI. REPORTING REQUIREMENTS UNDER THE CONVENTION

53.  The Committee expects States to include in their periodic reports under the Convention
information on the measures taken to prohibit and prevent al corporal punishment and other
cruel or degrading forms of punishment in the family and all other settings, including on related
awareness-raising activities and promotion of positive, non-violent relationships and on the
State’ s evaluation of progress towards achieving full respect for children’ s rights to protection
from all forms of violence. The Committee also encourages United Nations agencies, national
human rights institutions, NGOs and other competent bodies to provide it with relevant
information on the legal status and prevalence of corporal punishment and progress towards its
elimination.



HRI/GEN/1/Rev.8/Add.1
page 34

GENERAL COMMENT No. 9
The rights of children with disabilities

(adopted at the 43" session, 2006)

I. Introduction
A. Why a General Comment on children with disabilities?

1 It is estimated that there are 500-650 million persons with disabilities in the world,
approximately 10 % of the world population, 150 million of whom are children. More than 80 %
live in developing countries with little or no access to services. The mgjority of children with
disabilities in developing countries remain out of school and are completely illiterate. It is
recognized that most of the causes of disabilities, such as war, illness and poverty, are
preventable which also prevent and/or reduce the secondary impacts of disabilities, often caused
by the lack of early/timely intervention. Therefore, more should be done to create the necessary
political will and real commitment to investigate and put into practice the most effective actions
to prevent disabilities with the participation of all levels of society.

2. The past few decades have witnessed positive focus on persons with disabilities in genera
and children in particular. The reason for this new focus is explained partly by the fact that the
voice of persons with disabilities and of their advocates from national and international non
governmental organizations (NGO) is being increasingly heard and partly by the growing
attention paid to persons with disabilities within the framework of the human rights treaties and
the United Nations human rights treaty bodies. These treaty bodies have considerable potentia in
advancing the rights of persons with disabilities but they have generaly been underused. When
adopted in November 1989 the Convention on the Rights of the Child (hereafter “the
Convention”) was the first human rights treaty that contained a specific reference to disability
(article 2 on non-discrimination) and a separate article 23 exclusively dedicated to the rights and
needs of children with disabilities. Since the Convention has entered into force (2 September
1990), the Committee on the Rights of the Child (thereafter “the Committee”) has paid sustained
and particular attention to disability-based discrimination” """ while other human rights treaty
bodies have paid attention to disability-based discrimination under “other status’ in the context
of articles on non-discrimination of their relevant Convention. In 1994 the Committee on
Economic, Socia and Cultural Rights issued its general comment No. 5 on persons with
disabilities and stated in paragraph 15 that “The effects of disability-based discrimination have
been particularly severe in the fields of education, employment, housing, transport, cultura life,
and access to public places and services.” The Special Rapporteur on disability of the United
Nations Commission for Social Development was first appointed in 1994 and mandated to
monitor of the Standard Rules on the Equalization of Opportunities for Persons with Disabilities,
adopted by the General Assembly at its forty-eighth session in 1993 (A/RES/48/96, Annex), and

T See Wouter Vandenhole, Non-Discrimination and Equality in the View of the UN Human Rights Treaty
Bodies, p.170-172, Antwerpen/Oxford, Intersentia 2005.
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to advance the status of persons with disabilities throughout the world. On 6 October 1997 the
Committee devoted its day of general discussion to children with disabilities and adopted a set of
recommendations (CRC/C/66, paragraphs 310-339), in which it considered the possibility of
drafting a general comment on children with disabilities. The Committee notes with appreciation
the work of the Ad-Hoc Committee on a Comprehensive and Integral International Convention
on the Protection and Promotion of the Rights and Dignity of Persons with Disabilities, and that
it adopted at its eighth session, held in New York on 25 August 2006, a draft convention on the
rights of persons with disabilities to be submitted to the General Assembly at its sixty-first
session (A/AC.265/2006/4, Annex 11).

3. The Committee, in reviewing State party reports, has accumulated a wedth of
information on the status of children with disabilities worldwide and found that in the
overwhelming majority of countries some recommendations had to be made specifically to
address the situation of children with disabilities. The problems identified and addressed have
varied from exclusion from decision-making processes to severe discrimination and actua
killing of children with disabilities. Poverty being both a cause and a consequence of disability,
the Committee has repeatedly stressed that children with disabilities and their families have the
right to an adequate standard of living, including adequate food, clothing and housing, and to the
continuous improvement of their living conditions. The question of children with disabilities
living in poverty should be addressed by alocating adequate budgetary resources as well as by
ensuring that children with disabilities have access to social protection and poverty reduction
programmes.

4, The Committee has noted that no reservations or declarations have been entered
specifically to article 23 of the Convention by any State party.

5. The Committee also notes that children with disabilities are still experiencing serious
difficulties and facing barriers to the full enjoyment of the rights enshrined in the Convention.
The Committee emphasizes that the barrier is not the disability itself but rather a combination of
socia, cultura, attitudinal and physical obstacles which children with disabilities encounter in
their daily lives. The strategy for promoting their rights is therefore to take the necessary action
to remove those barriers. Acknowledging the importance of articles 2 and 23 of the Convention,
the Committee states from the outset that the implementation of the Convention with regards to
children with disabilities should not be limited to these articles.

6. The present general comment is meant to provide guidance and assistance to States
parties in their efforts to implement the rights of children with disabilities, in a comprehensive
manner which covers all the provisions of the Convention. Thus, the Committee will first make
some observations related directly to articles 2 and 23, then it will elaborate on the necessity of
paying particular attention to and including explicitly children with disabilities within the
framework of general measures for the implementation of the Convention. Those observations
will be followed by comments on the meaning and the implementation of the various articles of
the Convention (clustered in accordance with the Committee's practice) for children with
disabilities.
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B. Definition

7. According to article 1, paragraph 2, of the draft convention on the rights of persons with
disabilities, “Persons with disabilities include those who have long-term physical, mental,
intellectual, or sensory impairments which in interaction with various barriers may hinder their
full and effective participation in society on an equal basis with others.” (A/AC.265/2006/4,
Annex I1)

Il. The key provisions for children with disabilities
(arts. 2 and 23)

A. Article 2

8. Article 2 requires States parties to ensure that al children within their jurisdiction enjoy
all the rights enshrined in the Convention without discrimination of any kind. This obligation
requires States parties to take appropriate measures to prevent all forms of discrimination,
including on the ground of disability. This explicit mention of disability as a prohibited ground
for discrimination in article 2 is unique and can be explained by the fact that children with
disabilities belong to one of the most vulnerable groups of children. In many cases forms of
multiple discrimination - based on a combination of factors, i.e. indigenous girls with disabilities,
children with disabilities living in rura areas and so on - increase the vulnerability of certain
groups. It has been therefore felt necessary to mention disability explicitly in the non-
discrimination article. Discrimination takes place — often de facto — in various aspects of the life
and development of children with disabilities. As an example, socia discrimination and
stigmati zation leads to their marginalization and exclusion, and may even threaten their survival
and development if it goes as far as physical or mental violence against children with disabilities.
Discrimination in service provision excludes them from education and denies them access to
quality health and socia services. The lack of appropriate education and vocationa training
discriminates against them by denying them job opportunities in the future. Socia stigma, fears,
overprotection, negative attitudes, misbeliefs and prevailing prejudices against children with
disabilities remain strong in many communities and lead to the marginalization and alienation of
children with disabilities. The Committee shall elaborate on these aspects in the paragraphs
below.

0. In general, States parties in their efforts to prevent and eliminate all forms of
discrimination against children with disabilities should take the following measures:

€) Include explicitly disability as a forbidden ground for discrimination in
constitutional provisions on non-discrimination and/or include specific prohibition of
discrimination on the ground of disability in specific anti-discrimination laws or legal provisions.

(b) Provide for effective remedies in case of violations of the rights of children
with disabilities, and ensure that those remedies are easily accessible to children with disabilities
and their parents and/or others caring for the child.

(c) Conduct awareness-raising and educational campaigns targeting the public at
large and specific groups of professionals with a view to preventing and eliminating de facto
discrimination against children with disabilities.
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10.  Girls with disabilities are often even more vulnerable to discrimination due to gender
discrimination. In this context, States parties are requested to pay particular attention to girls
with disabilities by taking the necessary measures, and when needed extra measures, in order to
ensure that they are well protected, have access to all services and are fully included in society.

B. Article 23

11. Paragraph 1 of article 23 should be considered as the leading principle for the
implementation of the Convention with respect to children with disabilities: the enjoyment of a
full and decent life in conditions that ensure dignity, promote self reliance and facilitate active
participation in the community. The measures taken by States parties regarding the realization of
the rights of children with disabilities should be directed towards this goal. The core message of
this paragraph is that children with disabilities should be included in the society. Measures taken
for the implementation of the rights contained in the Convention regarding children with
disabilities, for example in the areas of education and health, should explicitly am at the
maximum inclusion of those children in society.

12.  According to paragraph 2 of article 23 States parties to the Convention recognize the right
of the child with disability to special care and shall encourage and ensure the extension of
assistance to the eligible child and those responsible for his or her care. The assistance has to be
appropriate to the child’s condition and the circumstances of the parents or others caring for the
child. Paragraph 3 of article 23 gives further rules regarding the costs of specific measures and
precisions as to what the assistance should try to achieve.

13.  In order to meet the requirements of article 23 it is necessary that States parties develop
and effectively implement a comprehensive policy by means of a plan of action which not only
aims at the full enjoyment of the rights enshrined in the Convention without discrimination but
which also ensures that a child with disability and her or his parents and/or others caring for the
child do receive the special care and assistance they are entitled to under the Convention.

14. Regarding the specifics of paragraphs 2 and 3 of article 23, the Committee makes the
following observations:

@ The provision of special care and assistance is subject to available resources and
free of charge whenever possible. The Committee urges States parties to make special care and
assistance to children with disabilities a matter of high priority and to invest to the maximum
extent of available resources in the elimination of discrimination against children with
disabilities and towards their maximum inclusion in society.

(b) Care and assistance shall be designed to ensure that children with disabilities
have effective access to and benefit from education, training, health care services, recovery
services, preparation for employment and recreation opportunities. The Committee when dealing
with specific articles of the Convention will elaborate on the measures necessary to achieve this.

15.  With reference to article 23, paragraph 4, the Committee notes that the international
exchange of information between States parties in the areas of prevention and treatment is quite
limited. The Committee recommends that States parties take effective, and where appropriate
targeted, measures for an active promotion of information as envisaged by article 23, paragraph
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4, in order to enable States parties to improve their capabilities and skills in the areas of
prevention and treatment of disabilities of children.

16. It isoften not clear how and to which degree the needs of developing countries are taken
into account as required by article 23, paragraph 4. The Committee strongly recommends States
parties to ensure that, within the framework of bilateral or multilateral development assistance,
particular attention be paid to children with disabilities and their survival and development in
accordance with the provisions of the Convention, for example, by developing and implementing
special programmes aiming at their inclusion in society and allocating earmarked budgets to that
effect. States parties are invited to provide information in their reports to the Committee on the
activities and results of such international cooperation.

I11. General measures of implementation
(arts. 4, 42 and 44 ()"

A. Legislation

17.  In addition to the legislative measures recommended with regard to non-discrimination
(see paragraph 9 above), the Committee recommends that States parties undertake a
comprehensive review of all domestic laws and related regulations in order to ensure that all
provisions of the Convention are applicable to al children, including children with disabilities
who should be mentioned explicitly, where appropriate. National laws and regulations should
contain clear and explicit provisions for the protection and exercise of the specific rights of
children with disabilities, in particular those enshrined in article 23 of the Convention.

B. National plans of action and policies

18. The need for a national plan of action that integrates al the provisions of the Convention
is awell-recognized fact and has often been a recommendation made by the Committee to States
parties. Plans of action must be comprehensive, including plans and strategies for children with
disabilities, and should have measurable outcomes. The draft convention on the rights of persons
with disabilities, in its article 4, paragraph 1 c, emphasizes the importance of inclusion of this
aspect stating that States parties undertake “to take into account the protection and promotion of
the human rights of persons with disabilitiesin all policies and programmes’ (A/AC.265/2006/4,
annex I1). It is also essential that all programmes be adequately supplied with financial and
human resources and equipped with built-in monitoring mechanisms, for example, indicators
allowing accurate outcome measurements. Another factor that should not be overlooked is the
importance of including all children with disabilities in policies and programmes. Some States
parties have initiated excellent programmes, but failed to include all children with disabilities.

C. Data and statistics

19.  In order to fulfil their obligations, it is necessary for States parties to set up and develop
mechanisms for collecting data which are accurate, standardized and allow disaggregation, and

#4511 the present general comment the Committee focuses on the need to pay specia attention to children with
disabilities in the context of the general measures. For a more el aborated explanation of the content and importance
of these measures, see the Committee’s general comment No. 5 (2003) on general measures of implementation of
the Convention on the Rights of the Child.
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which reflect the actual situation of children with disabilities. The importance of this issue is
often overlooked and not viewed as a priority despite the fact that it has an impact not only on
the measures that need to be taken in terms of prevention but aso on the distribution of very
valuable resources needed to fund programmes. One of the main challenges in obtaining accurate
statistics is the lack of a widely accepted clear definition for disabilities. States parties are
encouraged to establish an appropriate definition that guarantees the inclusion of all children
with disabilities so that children with disabilities may benefit from the specia protection and
programmes developed for them. Extra efforts are often needed to collect data on children with
disabilities because they are often hidden by their parents or others caring for the child.

D. Budget

20. Allocation of budget: in the light of article 4 “...States parties shall undertake such
measures to the maximum extent of their available resources...”. Although the Convention does
not make a specific recommendation regarding the most appropriate percentage of the State
budget that should be dedicated to services and programmes for children, it does insist that
children should be a priority. The implementation of this right has been a concern to the
Committee since many States parties not only do not allocate sufficient resources but have aso
reduced the budget allocated to children over the years. This trend has many serious implications
especially for children with disabilities who often rank quite low, or even not at al, on priority
lists. For example, if a State party isfailing to allocate sufficient funds to ensure compulsory and
free quality education for al children, it will be unlikely to allocate funds to train teachers for
children with disabilities or to provide for the necessary teaching aids and transportation for
children with disabilities. Decentralization and privatization of services are now means of
economic reform. However, it should not be forgotten that it is the State Party’s ultimate
responsibility to oversee that adequate funds are alocated to children with disabilities along with
strict guidelines for service delivery. Resources allocated to children with disabilities should be
sufficient --and earmarked so that they are not used for other purposes-- to cover all their needs,
including programmes established for training professionals working with children with
disabilities such as teachers, physiotherapists and policymakers; education campaigns; financial
support for families; income maintenance; social security; assistive devices; and related services.
Furthermore, funding must also be ensured for other programmes aimed at including children
with disabilities into mainstream education, inter aia by renovating schools to render them
physically accessible to children with disabilities.

E. Coordination body: “Focal point for disabilities™

21.  Services for children with disabilities are often delivered by various governmental and
non-governmental institutions, and more often than not, these services are fragmented and not
coordinated which result in overlapping of functions and gaps in provisions. Therefore, the
setting up of an appropriate coordinating mechanism becomes essential. This body should be
multisectoral, including all organizations public or private. It must be empowered and supported
from the highest possible levels of Government to alow it to function at its full potential. A
coordination body for children with disabilities, as part of a broader coordination system for the
rights of the child or a national coordination system for persons with disabilities, would have the
advantage of working within an already established system, provided this system is functioning
adequately and capable of devoting the adequate financial and human resources necessary. On
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the other hand, a separate coordination system may help to focus attention on children with
disabilities.

F. International cooperation and technical assistance

22.  In order to make information among States parties freely accessible and to cultivate an
atmosphere of knowledge-sharing concerning, inter alia, the management and rehabilitation of
children with disabilities, States parties should recognize the importance of international
cooperation and technical assistance. Particular attention should be paid to developing countries
that need assistance in setting up and/or funding programmes that protect and promote the rights
of children with disabilities. These countries are experiencing increasing difficulties in
mobilizing the adequate resources to meet the pressing needs of persons with disabilities and
would urgently need assistance in the prevention of disability, the provision of services and
rehabilitation, and in the equalization of opportunities. However, in order to respond to these
growing needs, the international community should explore new ways and means of raising
funds, including substantial increase of resources, and take the necessary follow-up measures for
mobilizing resources. Therefore, voluntary contributions from Governments, increased regional
and bilateral assistance as well as contributions from private sources should also be encouraged.
UNICEF and the World Heath Organization (WHO) have been instrumental in helping
developing countries set up and implement specific programmes for children with disabilities.
The process of knowledge exchange is also valuable in sharing updated medical knowledge and
good practices, such as early identification and community-based approaches to early
intervention and support to families, and addressing common challenges.

23.  Countries that have endured, or continue to endure, internal or foreign conflict, during
which land mines were laid, face a particular challenge. States parties are often not privy to plans
of the sites where the land mines and unexploded ordnance were planted and the cost of mine
clearanceis very high. The Committee emphasizes the importance of international cooperation in
accordance with the 1997 Convention on the Prohibition of the Use, Stockpiling, Production and
Transfer of Anti-Personnel Mines and on their Destruction, in order to prevent injuries and
deaths caused by landmines and unexploded ordnance that remain in place. In this regard the
Committee recommends that States parties closely cooperate with a view to completely
removing all landmines and unexploded ordnance in areas of armed conflict and/or previous
armed conflict.

G. Independent monitoring

24.  Both the Convention and the Standard Rules on the Equalization of Opportunities for
Persons with Disabilities recognize the importance of the establishment of an appropriate
monitoring system®s$%%%. The Committee has very often referred to “the Paris Principles’
(A/RES/48/134) as the guidelines which national human rights institutions should follow (see the
Committee's general comment No. 2 (2002) on the role of independent national human rights
ingtitutions in the promotion and protection of the rights of the child). National human rights
institutions can take many shapes or forms such as an Ombudsman or a Commissioner and may
be broad-based or specific. Whatever mechanism is chosen, it must be:

855555 See also the general comment No. 5 (1994) of the Committee on Economic, Social and Cultural Rights
regarding persons with disabilities.
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@ Independent and provided with adequate human and financial resources;
(b) WEell known to children with disabilities and their caregivers;

(c) Accessible not only in the physical sense but also in a way that allows
children with disabilities to send in their complaints or issues easily and confidentially; and

(d) It must have the appropriate legal authority to receive, investigate and
address the complaints of children with disabilities in a manner sensitive to both their childhood
and to their disabilities.

H. Civil society

25.  Although caring for children with disabilities is an obligation of the State, NGOs often
carry out these responsibilities without the appropriate support, funding or recognition from
Governments. States parties are therefore encouraged to support and cooperate with NGOs
enabling them to participate in the provision of services for children with disabilities and to
ensure that they operate in full compliance with the provisions and principles of the Convention.
In this regard the Committee draws the attention of States parties to the recommendations
adopted on its day of genera discussion on the private sector as a service provider, held on 20
September 2002 (CRC/C/121, paras. 630-653).

I. Dissemination of knowledge and training of professionals

26. Knowledge of the Convention and its specific provisions devoted to children with
disabilities is a necessary and powerful tool to ensure the realization of these rights. States
parties are encouraged to disseminate knowledge by, inter alia, conducting systematic
awareness-raising campaigns, producing appropriate material, such as a child friendly version of
the Convention in print and Braille, and using the mass media to foster positive attitudes towards
children with disabilities.

27.  Asfor professionals working with and for children with disabilities, training programmes
must include targeted and focused education on the rights of children with disabilities as a
prerequisite for qualification. These professionals include but are not limited to policymakers,
judges, lawyers, law enforcement officers, educators, health workers, social workers and media
staff among others.

IV. GENERAL PRINCIPLES
Article 2 - Non-discrimination
28.  Seeparagraphs 8-10 above.
Article 3 - Best interests of the child

29. “In @l actions concerning children...the best interests of the child shall be a primary
consideration”. The broad nature of this article aims at covering all aspects of care and protection
for children in al settings. It addresses legislators who are entrusted with setting the lega
framework for protecting the rights of children with disabilities as well as the decisions-making
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processes concerning children with disabilities. Article3 should be the basis on which
programmes and policies are set and it should be duly taken into account in every service
provided for children with disabilities and any other action affecting them.

30. The best interests of the child is of particular relevance in institutions and other facilities
that provide services for children with disabilities as they are expected to conform to standards
and regulations and should have the safety, protection and care of children as their primary
consideration, and this consideration should outweigh any other and under all circumstances, for
example, when allocating budgets.

Article 6 - Right to life, survival and development

31. The inherent right to life, survival and development is a right that warrants particular
attention where children with disabilities are concerned. In many countries of the world children
with disabilities are subject to a variety of practices that completely or partially compromise this
right. In addition to being more vulnerable to infanticide, some cultures view a child with any
form of disability as a bad omen that may “tarnish the family pedigree” and, accordingly, a
certain designated individual from the community systematically kills children with disabilities.
These crimes often go unpunished or perpetrators receive reduced sentences. States parties are
urged to undertake all the necessary measures required to put an end to these practices, including
raising public awareness, setting up appropriate legislation and enforcing laws that ensure
appropriate punishment to all those who directly or indirectly violate the right to life, survival
and development of children with disabilities.

Article 12 - Respect for the views of the child

32. More often than not, adults with and without disabilities make policies and decisions
related to children with disabilities while the children themselves are left out of the process. It is
essential that children with disabilities be heard in all procedures affecting them and that their
views be respected in accordance with their evolving capacities. In order for this principle to be
respected, children should be represented in various bodies such as parliament, committees and
other forums where they may voice views and participate in the making of decisions that affect
them as children in general and as children with disabilities specifically. Engaging children in
such a process not only ensures that the policies are targeted to their needs and desires, but also
functions as a valuable tool for inclusion since it ensures that the decision-making process is a
participatory one. Children should be provided with whatever mode of communication they need
to facilitate expressing their views. Furthermore, States parties should support the training for
families and professionals on promoting and respecting the evolving capacities of children to
take increasing responsibilities for decision-making in their own lives.

33.  Children with disabilities often require special services in heath and education to allow
them to achieve their fullest potential and these are further discussed in the relevant paragraphs
below. However it should be noted that spiritual, emotional and cultural development and well-
being of children with disabilities are very often overlooked. Their participation in events and
activities catering to these essential aspects of any child’ s lifeis either totally lacking or minimal.
Furthermore, when their participation is invited, it is often limited to activities specifically
designed for and targeted at children with disabilities. This practice only leads to further
marginalization of children with disabilities and increases their feelings of isolation. Programmes
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and activities designed for the child’s cultural development and spiritual well-being should
involve and cater to both children with and without disabilities in an integrated and participatory
fashion.

V. Civil rights and freedoms
(arts. 7, 8, 13-17, and 37 a)

34. The right to name and nationality, preservation of identity, freedom of expression,
freedom of thought, conscience and religion, freedom of association and peaceful assembly, the
right to privacy and the right not to be subjected to torture or other cruel inhuman or degrading
treatment or punishment and not to be unlawfully deprived of liberty are all universal civil rights
and freedoms which must be respected, protected and promoted for al, including children with
disabilities. Particular attention should be paid here on areas where the rights of children with
disabilities are more likely to be violated or where special programmes are needed for their
protection.

A. Birth registration

35.  Children with disabilities are disproportionately vulnerable to non-registration at birth.
Without birth registration they are not recognized by law and become invisible in government
statistics. Non-registration has profound consegquences for the enjoyment of their human rights,
including the lack of citizenship and access to socia and health services and to education.
Children with disabilities who are not registered at birth are at greater risk of neglect,
institutionalization, and even death.

36. Inthelight of article 7 of the Convention, the Committee recommends that States parties
adopt all appropriate measures to ensure the registration of children with disabilities at birth.
Such measures should include developing and implementing an effective system of birth
registration, waiving registration fees, introducing mobile registration offices and, for children
who are not yet registered, providing registration units in schools. In this context, States parties
should ensure that the provisions of article 7 are fully enforced in conformity with the principles
of non-discrimination (art. 2) and of the best interests of the child (art. 3).

B. Access to appropriate information and mass media

37. Access to information and means of communication, including information and
communication technologies and systems, enables children with disabilities to live independently
and participate fully in all aspects of life. Children with disabilities and their caregivers should
have access to information concerning their disabilities so that they can be adequately educated
on the disability, including its causes, management and prognosis. This knowledge is extremely
valuable as it does not only enable them to adjust and live better with their disabilities, but also
allows them to be more involved in and to make informed decisions about their own care.
Children with disabilities should aso be provided with the appropriate technology and other
services and/or languages, e.g. Braille and sign language, which would enable them to have
access to all forms of media, including television, radio and printed material as well as new
information and communication technologies and systems, such as the Internet.
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38.  On the other hand, States parties are required to protect al children, including children
with disabilities from harmful information, especially pornographic material and material that
promotes xenophobia or any other form of discrimination and could potentially reinforce
prejudices.

C. Accessibility to public transportation and facilities

39. The physical inaccessibility of public transportation and other facilities, including
governmental buildings, shopping areas, recreationa facilities among others, is a magjor factor in
the marginalization and exclusion of children with disabilities and markedly compromises their
access to services, including health and education. Although this provision may be mostly
realized in developed countries, it remains largely un-addressed in the developing world. All
States parties are urged to set out appropriate policies and procedures to make public
transportation safe, easily accessible to children with disabilities, and free of charge, whenever
possible, taking into account the financial resources of the parents or others caring for the child.

40.  All new public buildings should comply with international specifications for access of
persons with disabilities and existing public buildings, including schools, hedth facilities,
governmental buildings, shopping areas, undergo necessary alterations that make them as
accessible as possible.

V1. Family environment and alternative care
(arts. 5, 18 (1-2), 9-11, 19-21, 25, 27 (4), and 39)

A. Family support and parental responsibilities

41.  Children with disabilities are best cared for and nurtured within their own family
environment provided that the family is adequately provided for in all aspects. Such support to
families includes education of parent/s and siblings, not only on the disability and its causes but
also on each child’s unique physical and mental requirements; psychologica support that is
sensitive to the stress and difficulties imposed on families of children with disabilities; education
on the family’s common language, for example sign language, so that parents and siblings can
communicate with family members with disabilities; material support in the form of special
allowances as well as consumable supplies and necessary equipment, such as special furniture
and mobility devices that is deemed necessary for the child with a disability to live a dignified,
self-reliant lifestyle, and be fully included in the family and community. In this context, support
should also be extended to children who are affected by the disabilities of their caregivers. For
example, a child living with a parent or other caregiver with disabilities should receive the
support that would protect fully his or her rights and allow him or her to continue to live with
this parent whenever it is in his or her best interests. Support services should aso include
different forms of respite care, such as care assistance in the home and day-care facilities directly
accessible at community level. Such services enable parents to work, as well as relieve stress and
maintain healthy family environments.

B. Violence, abuse and neglect

42.  Children with disabilities are more vulnerable to all forms of abuse be it mental, physical
or sexua in al settings, including the family, schools, private and public institutions, inter aia
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alternative care, work environment and community at large. It is often quoted that children with
disabilities are five times more likely to be victims of abuse. In the home and in institutions,
children with disabilities are often subjected to mental and physical violence and sexual abuse,
and they are also particularly vulnerable to neglect and negligent treatment since they often
present an extra physical and financial burden on the family. In addition, the lack of access to a
functional complaint receiving and monitoring mechanism is conducive to systematic and
continuing abuse. School bullying is a particular form of violence that children are exposed to
and more often than not, this form of abuse targets children with disabilities. Their particular
vulnerability may be explained inter alia by the following main reasons:

(@) Their inability to hear, move, and dress, toilet, and bath independently increases
their vulnerability to intrusive personal care or abuse;

(b) Living in isolation from parents, siblings, extended family and friends increases
the likelihood of abuse;

(c) Should they have communication or intellectual impairments, they may be
ignored, disbelieved or misunderstood should they complain about abuse;

(d) Parents or others taking care of the child may be under considerable pressure or
stress because of physical, financial and emotional issues in caring for their child. Studies
indicate that those under stress may be more likely to commit abuse;

(e) Children with disabilities are often wrongly perceived as being non-sexua and
not having an understanding of their own bodies and, therefore, they can be targets of abusive
people, particularly those who base abuse on sexuality.

43. In addressing the issue of violence and abuse, States parties are urged to take all
necessary measures for the prevention of abuse of and violence against children with disabilities,
such as:

(a) Train and educate parents or others caring for the child to understand the risks and
detect the signs of abuse of the child;

(b) Ensure that parents are vigilant about choosing caregivers and facilities for their
children and improve their ability to detect abuse;

(c) Provide and encourage support groups for parents, siblings and others taking care
of the child to assist them in caring for their children and coping with their disabilities;

(d) Ensure that children and caregivers know that the child is entitled as a matter of
right to be treated with dignity and respect and they have the right to complain to appropriate
authorities if those rights are breached,;

(e) Ensure that schools take all measures to combat school bullying and pay
particular attention to children with disabilities providing them with the necessary protection
while maintaining their inclusion into the mainstream education system;
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(f) Ensure that institutions providing care for children with disabilities are staffed
with specially trained personnel, subject to appropriate standards, regularly monitored and
evauated, and have accessible and sensitive complaint mechanisms,

(g) Establish an accessible, child-sensitive complaint mechanism and a functioning
monitoring system based on the Paris Principles (see paragraph 24 above);

(h) Take all necessary legislative measures required to punish and remove
perpetrators from the home ensuring that the child is not deprived of his or her family and
continue to live in a safe and healthy environment;

(i) Ensure the treatment and re-integration of victims of abuse and violence with a
special focus on their overall recovery programmes.

44.  In this context the Committee would also like to draw States parties attention to the
report of the independent expert for the United Nations study on violence against children
(A/61/299) which refers to children with disabilities as a group of children especialy vulnerable
to violence. The Committee encourages States parties to take all appropriate measures to
implement the overarching recommendations and setting-specific recommendations contained in
this report.

C. Family-type alternative care

45. The role of the extended family, which is still a main pillar of childcare in many
communities and is considered one of the best alternatives for childcare, should be strengthened
and empowered to support the child and his or her parents or otherstaking care of the child.

46.  Recognizing that the foster family is an accepted and practiced form of alternative carein
many States parties, it is nevertheless a fact that many foster families are reluctant to take on the
care of achild with disability as children with disabilities often pose a challenge in the extra care
they may need and the specia requirements in their physical, psychologica and menta
upbringing. Organizations that are responsible for foster placement of children must, therefore,
conduct the necessary training and encouragement of suitable families and provide the support
that will allow the foster family to appropriately take care of the child with disability.

D. Institutions

47.  The Committee has often expressed its concern at the high number of children with
disabilities placed in institutions and that institutionalization is the preferred placement option in
many countries. The quality of care provided, whether educational, medical or rehabilitative, is
often much inferior to the standards necessary for the care of children with disabilities either
because of lack of identified standards or lack of implementation and monitoring of these
standards. Institutions are also a particular setting where children with disabilities are more
vulnerable to mental, physical, sexua and other forms of abuse as well as neglect and negligent
treatment (see paragraphs 42-44 above). The Committee therefore urges States parties to use the
placement in institution only as a measure of last resort, when it is absolutely necessary and in
the best interests of the child. It recommends that the States parties prevent the use of placement
in institution merely with the goal of limiting the child’s liberty or freedom of movement. In
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addition, attention should be paid to transforming existing institutions, with a focus on small
residential care facilities organized around the rights and needs of the child, to developing
national standards for care in institutions, and to establishing rigorous screening and monitoring
procedures to ensure effective implementation of these standards.

48. The Committee is concerned at the fact that children with disabilities are not often heard
in separation and placement processes. In general, decision-making processes do not attach
enough weight to children as partners even though these decisions have a far-reaching impact on
the child’s life and future. Therefore, the Committee recommends that States parties continue
and strengthen their efforts to take into consideration the views of children with disabilities and
facilitate their participation in all matters affecting them within the evaluation, separation and
placement process in out-of-home care, and during the transition process. The Committee also
emphasizes that children should be heard throughout the protection measure process, before
making the decision as well as during and after its implementation. In this context, the
Committee draws the attention of the States parties to the Committee’'s recommendations
adopted on its day of general discussion on children without parental care, held on 16 September
2005 (CRC/C/153, paragraphs 636-689).

49.  In addressing institutionalization, States parties are therefore urged to set up programmes
for de-ingtitutionalization of children with disabilities, re-placing them with their families,
extended families or foster care system. Parents and other extended family members should be
provided with the necessary and systematic support/training for including their child back into
their home environment.

E. Periodic review of placement

50. Whatever form of placement chosen for children with disabilities by the competent
authorities, it is essentia that a periodic review of the treatment provided to the child, and all
other circumstances relevant to his or her placement, is carried out to monitor his or her well
being.

VII. Basic health and welfare
(arts. 6, 18 (3), 23, 24, 26, and 27 (1-3))

A. Right to health

51.  Attainment of the highest possible standard of health as well as access and affordability of
quality healthcare is an inherent right for all children. Children with disabilities are often left out
because of severa challenges, including discrimination, inaccessibility due to the lack of
information and/or financial resources, transportation, geographic distribution and physical
access to health care facilities. Another factor is the absence of targeted health care programmes
that address the specific needs of children with disabilities. Health policies should be
comprehensive and address early detection of disabilities, early intervention, including
psychological and physical treatment, rehabilitation including physical aids, for example limb
prosthesis, mobility devices, hearing aids and visual aids.

52. It is important to emphasize that health services should be provided within the same
public heath system that provides for children with no disabilities, free of charge, whenever
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possible, and as updated and modernized as possible. The importance of community-based
assistance and rehabilitation strategies should be emphasized when providing health services for
children with disabilities. States parties must ensure that health professionals working with
children with disabilities are trained to the highest possible standard and practice based on a
child-centred approach. In this respect, many States parties would greatly benefit from
international cooperation with international organizations aswell as other States parties.

B. Prevention

53.  Causes of disabilities are multiple and, therefore, the quality and level of prevention vary.
Inherited diseases that often cause disabilities can be prevented in some societies that practice
consanguineous marriages and under such circumstances public awareness and appropriate pre-
conception testing would be recommended. Communicable diseases are still the cause of many
disabilities around the world and immunization programmes need to be stepped up aiming to
achieve universal immunization against al preventable communicable diseases. Poor nutrition
has a long-term impact upon children’s development and it can lead to disabilities, such as
blindness caused by Vitamin A deficiency. The Committee recommends that States parties
introduce and strengthen prenatal care for children and ensure adequate quality of the assistance
given during the delivery. It also recommends that States parties provide adequate post-natal
health-care services and develop campaigns to inform parents and others caring for the child
about basic child heathcare and nutrition. In this regard, the Committee also recommends that
the States parties continue to cooperate and seek technical assistance with, among others, WHO
and UNICEF.

54. Domestic and road traffic accidents are a magjor cause of disability in some countries and
policies of prevention need to be established and implemented such as the laws on seat belts and
traffic safety. Lifestyle issues, such as acohol and drug abuse during pregnancy, are also
preventable causes of disabilities and in some countries the fetal alcohol syndrome presents a
major cause for concern. Public education, identification and support for pregnant mothers who
may be abusing such substances are just some of the measures that may be taken to prevent such
causes of disability among children. Hazardous environment toxins also contribute to the causes
of many disabilities. Toxins, such as lead, mercury, asbestos, etc., are commonly found in most
countries. Countries should establish and implement policies to prevent dumping of hazardous
materials and other means of polluting the environment. Furthermore, strict guidelines and
safeguards should also be established to prevent radiation accidents.

55.  Armed conflicts and their aftermath, including availability and accessibility of small arms
and light weapons, are also major causes of disabilities. States parties are obliged to take all
necessary measures to protect children from the detrimental effects of war and armed violence
and to ensure that children affected by armed conflict have access to adequate health and social
services, including psychosocial recovery and social reintegration. In particular, the Committee
stresses the importance of educating children, parents and the public at large about the dangers of
landmines and unexploded ordnance in order to prevent injury and death. It is crucia that States
parties continue to locate landmines and unexploded ordnance, take measures to keep children
away from suspected areas, and strengthen their mine clearance activities and, when appropriate,
seek the necessary technical and financial support within a framework of international
cooperation, including from United Nations agencies. (See also paragraph 23 above on
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landmines and unexploded ordnance and paragraph 78 below on armed conflicts under special
protection measures).

C. Early identification

56. Vey often, disabilities are detected quite late in the child’s life, which deprives him or
her of effective treatment and rehabilitation. Early identification requires high awareness among
health professionals, parents, teachers as well as other professionals working with children. They
should be able to identify the earliest signs of disability and make the appropriate referrals for
diagnosis and management. Therefore, the Committee recommends that States parties establish
systems of early identification and early intervention as part of their health services, together
with birth registration and procedures for following the progress of children identified with
disabilities at an early age. Services should be both community- and home-based, and easy to
access. Furthermore, links should be established between early intervention services, pre-schools
and schools to facilitate the smooth transition of the child.

57.  Following identification, the systems in place must be capable of early intervention
including treatment and rehabilitation providing al necessary devices that enable children with
disabilities to achieve their full functional capacity in terms of mobility, hearing aids, visual aids,
and prosthetics among others. It should also be emphasized that these provisions should be
offered free of cost, whenever possible, and the process of acquiring such services should be
efficient and simple avoiding long waits and bureaucracies.

D. Multidisciplinary care

58.  Children with disabilities very often have multiple health issues that need to be addressed
in ateam approach. Very often, many professionals are involved in the care of the child, such as
neurologists, psychologists, psychiatrists, orthopaedic surgeons and physiotherapists among
others. Idedlly these professionals should collectively identify a plan of management for the
child with disability that would ensure the most efficient healthcare is provided.

E. Adolescent health and development

59. The Committee notes that children with disabilities are, particularly during their
adolescence, facing multiple chalenges and risks in the area of establishing relationships with
peers and reproductive health. Therefore, the Committee recommends that States parties provide
adolescents with disabilities with adequate, and where appropriate, disability specific
information, guidance and counselling and fully take into account the Committee’s general
comments No. 3 (2003) on HIV/AIDS and the rights of the child and No. 4 (2003) on adolescent
health and development in the context of the Convention on the Rights of the Child.

60. The Committeeis deeply concerned about the prevailing practice of forced sterilisation of
children with disabilities, particularly girls with disabilities. This practice, which still exists,
serioudly violates the right of the child to her or his physical integrity and results in adverse life-
long physical and mental health effects. Therefore, the Committee urges States parties to prohibit
by law the forced sterilisation of children on grounds of disability.
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F. Research

61. Causes, prevention and management of disabilities do not receive the much needed
attention on national and international research agendas. States parties are encouraged to award
this issue priority status ensuring funding and monitoring of disability focused research paying
particular attention to ethical implications.

VIII. Education and leisure
(arts. 28, 29 and 31)

A. Quality education

62.  Children with disabilities have the same right to education as all other children and shall
enjoy this right without any discrimination and on the basis of equal opportunity as stipulated in
the Convention™ . For this purpose, effective access of children with disabilities to education
has to be ensured to promote “the development of the child’s personality, talents and mental and
physical abilities to their fullest potential (see articles 28 and 29 of the Convention and the
Committee’'s genera comment No. 1 (2001) on the aims of education). The Convention
recognizes the need for modification to school practices and for training of regular teachers to
prepare them to teach children with diverse abilities and ensure that they achieve positive
educational outcomes.

63. As children with disabilities are very different from each other, parents, teachers and
other specialized professionals have to help each individual child to develop his or her ways and
skills of communication, language, interaction, orientation and problem-solving which best fit
the potential of this child. Everybody, who furthers the child’'s skills, abilities and self-
development, has to precisely observe the child's progress and carefully listen to the child's
verbal and emotional communication in order to support education and development in a well-
targeted and most appropriate manner.

B. Self-esteem and self-reliance

64. It is crucial that the education of a child with disability includes the strengthening of
positive self-awareness, making sure that the child feels he or she is respected by others as a
human being without any limitation of dignity. The child must be able to observe that others
respect him or her and recognize his or her human rights and freedoms. Inclusion of the child
with disability in the groups of children of the classroom can show the child that he or she has
recognized identity and belongs to the community of learners, peers, and citizens. Peer support
enhancing self-esteem of children with disabilities should be more widely recognized and

*******

In this context the Committee would like to make a reference to the United Nations Millennium Declaration
(A/RES/55/2) and in particular to the Millennium Development Goal No. 2 relating to universal primary education
according to which Governments are committed to “ensure that, by 2015, children everywhere, boys and girls alike,
will be able to complete afull course of primary schooling and that girls and boys will have equal accessto al levels
of education”. The Committee would also like to refer to other international commitments which endorse the idea of
inclusive education, inter aia, the Salamanca Statement and Framework for Action on Special Needs Education
adopted by the World Conference on Special Needs Education: Access and Quality, Salamanca, Spain, 7-10 June
1994 (UNESCO and Ministry of Education and Science of Spain) and the Dakar Framework for Action, Education
for All: Meeting our Collective Commitments, adopted by the World Education Forum, Dakar, Senegal, 26-28 April
2000.
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promoted. Education also has to provide the child with empowering experience of control,
achievement, and success to the maximum extent possible for the child.

C. Education in the school system

65. Early childhood education is of particular relevance for children with disabilities as often
their disabilities and special needs are first recognized in these institutions. Early intervention is
of utmost importance to help children to develop their full potential. If a child is identified as
having a disability or developmental delay at an early stage, the child has much better
opportunities to benefit from early childhood education which should be designed to respond to
her or hisindividua needs. Early childhood education provided by the State, the community or
civil society institutions can provide important assistance to the well-being and development of
all children with disabilities (see the Committee’s general comment No. 7 (2005) on
implementing child rights in early childhood). Primary education, including primary school and,
in many States parties, also secondary school, has to be provided for children with disabilities
free of costs. All schools should be without communicational barriers as well as physical barriers
impeding the access of children with reduced mobility. Also higher education, accessible on the
basis of capacities, has to be accessible for qualified adolescents with disabilities. In order to
fully exercise their right to education, many children need personal assistance, in particular,
teachers trained in methodology and techniques, including appropriate languages, and other
forms of communication, for teaching children with a diverse range of abilities capable of using
child-centred and individualised teaching strategies, and appropriate and accessible teaching
materials, equipment and assistive devices, which States parties should provide to the maximum
extent of available resources.

D. Inclusive education

66.  Inclusive education'™" should be the goal of educating children with disabilities. The
manner and form of inclusion must be dictated by the individual educational needs of the child,
since the education of some children with disabilities requires a kind of support which may not
be readily available in the regular school system. The Committee notes the explicit commitment
towards the goal of inclusive education contained in the draft convention on the rights of persons
with disabilities and the obligation for States to ensure that persons including children with
disabilities are not excluded from the general education system on the basis of disability and that
they receive the support required, within the general education system, to facilitate their effective
education. It encourages States parties which have not yet begun a programme towards inclusion
to introduce the necessary measures to achieve this goal. However, the Committee underlines
that the extent of inclusion within the general education system may vary. A continuum of
services and programme options must be maintained in circumstances where fully inclusive
education is not feasible to achieve in the immediate future.

T UNESCO's Guidelines for Inclusion: Ensuring Access to Education for All (UNESCO 2005) provides the
following definition “Inclusion is seen as a process of addressing and responding to the diversity of needs of al
learners through increasing participation in learning, cultures and communities, and reducing exclusion within and
from education. It involves changes and modifications in content, approaches, structures and strategies, with a
common vision which covers all children of the appropriate age range and a conviction that it is the responsibility of
the regular system to educate all children...Inclusion is concerned with the identification and remova of barriers...”
(p. 13 and 15)
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67. The movement towards inclusive education has received much support in recent years.
However, the term inclusive may have different meanings. At its core, inclusive education is a
set of values, principles and practices that seeks meaningful, effective, and quality education for
all students, that does justice to the diversity of learning conditions and requirements not only of
children with disabilities, but for al students. This goa can be achieved by different
organizational means which respect the diversity of children. Inclusion may range from full-time
placement of al students with disabilities into one regular classroom or placement into the
regular class room with varying degree of inclusion, including a certain portion of special
education. It isimportant to understand that inclusion should not be understood nor practiced as
simply integrating children with disabilities into the regular system regardless of their challenges
and needs. Close cooperation among specia educators and regular educators is essential.
Schools' curricula must be re-evaluated and developed to meet the needs of children with and
without disabilities. Modification in training programmes for teachers and other personnel
involved in the educational system must be achieved in order to fully implement the philosophy
of inclusive education.

E. Career education and vocational training

68.  Education for career development and transition is for all persons with disabilities
regardliess of their age. It is imperative to begin preparation at an early age because career
development is seen as a process that begins early and continues throughout life. Developing
career awareness and vocational skills as early as possible, beginning in the elementary school,
enables children to make better choices later in life in terms of employment. Career education in
the elementary school does not mean using young children to perform labour that ultimately
opens the door for economic exploitation. It begins with students choosing goals according to
their evolving capacities in the early years. It should then be followed by a functional secondary
school curriculum that offers adequate skills and access to work experience, under systematic
coordination and monitoring between the school and the work place.

69. Career development and vocational skills should be included in the school curriculum.
Career awareness and vocational skills should be incorporated into the years of compulsory
education. In countries where compulsory education does not go beyond the elementary school
years, vocationa training beyond elementary school should be mandatory for children with
disabilities. Governments must establish policies and allocate sufficient funds for vocational
training.

F. Recreation and cultural activities

70.  The Convention stipulates in article 31 the right of the child to recreation and cultural
activities appropriate to the age of the child. This article should be interpreted to include mental,
psychological as well as the physical ages and capabilities of the child. Play has been recognized
as the best source of learning various skills, including socia skills. The attainment of full
inclusion of children with disabilities in the society is redized when children are given the
opportunity, places, and time to play with each other (children with disabilities and no
disabilities). Training for recreation, leisure and play should be included for school-aged children
with disabilities.
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71.  Children with disabilities should be provided with equal opportunities to participate in
various cultural and arts activities as well as sports. These activities must be viewed as both
medium of expression and medium of realizing self-satisfying, quality of life.

G. Sports

72.  Competitive and non-competitive sports activities must be designed to include children
with disabilities in an inclusive manner, whenever possible. That is to say, a child with a
disability who is able to compete with children with no disability should be encouraged and
supported to do so. But sports are an area where, because of the physical demands of the sport,
children with disabilities will often need to have exclusive games and activities where they can
compete fairly and safely. It must be emphasized though that when such exclusive events take
place, the media must play its role responsibly by giving the same attention as it does to sports
for children with no disabilities.

IX. Special protection measures
(arts. 22, 38, 39, 40, 37 b-d, and 32-36)

A. Juvenile justice system

73. In the light of article 2 States parties have the obligation to ensure that children with
disabilities who are in conflict with the law (as described in article 40, paragraph 1) will be
protected not only by the provisions of the Convention which specifically relate to juvenile
justice (arts. 40, 37 and 39) but by all other relevant provisions and guarantees contained in the
Convention, for example in the area of health care and education. In addition, States parties
should take where necessary specific measures to ensure that children with disabilities de facto
are protected by and do benefit from the rights mentioned above.

74.  With reference to the rights enshrined in article 23 and given the high level of
vulnerability of children with disabilities, the Committee recommends — in addition to the
general recommendation made in paragraph 73 above — that the following elements of the
treatment of children with disabilities (allegedly) in conflict with the law be taken into account:

a) A child with disability who comes in conflict with the law should be interviewed
using appropriate languages and otherwise dealt with by professionals such as police officers,
attorneys/advocates/socia workers, prosecutors and/or judges, who have received proper training
inthis regard;

b) Governments should develop and implement aternative measures with a variety
and a flexibility that allow for an adjustment of the measure to the individual capacities and
abilities of the child in order to avoid the use of judicial proceedings. Children with disabilitiesin
conflict with the law should be dealt with as much as possible without resorting to formal/legal
procedures. Such procedures should only be considered when necessary in the interest of public
order. In those cases special efforts have to be made to inform the child about the juvenile justice
procedure and his or her rights therein;

¢) Children with disabilitiesin conflict with the law should not be placed in aregular
juvenile detention centre by way of pre-trial detention nor by way of a punishment. Deprivation
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of liberty should only be applied if necessary with a view to providing the child with adequate
treatment for addressing his or her problems which have resulted in the commission of a crime
and the child should be placed in an institution that has the specialy trained staff and other
facilities to provide this specific treatment. In making such decisions the competent authority
should make sure that the human rights and legal safeguards are fully respected.

B. Economic exploitation

75.  Children with disabilities are particularly vulnerable to different forms of economic
exploitation, including the worst forms of child labour as well as drug trafficking and begging. In
this context, the Committee recommends that States parties which have not yet done so ratify the
Convention No. 138 of the International Labour Organization (ILO) concerning the minimum
age for admission to employment and ILO Convention No. 182 concerning the prohibition of
and immediate action for the elimination of the worst forms of child labour. In the
implementation of these conventions States parties should pay special attention to the
vulnerability and needs of children with disabilities.

C. Street children

76.  Children with disabilities, specifically physical disabilities, often end up on the streets for
a variety of reasons, including economic and socia factors. Children with disabilities living
and/or working on the streets need to be provided with adequate care, including nutrition,
clothing, housing, educationa opportunities, life-skills training as well as protection from the
different dangers including economic and sexual exploitation. In this regard an individualized
approach is necessary which takes full account of the specia needs and the capacities of the
child. The Committee is particularly concerned that children with disabilities are sometimes
exploited for the purpose of begging in the streets or elsewhere; sometimes disabilities are
inflicted on children for the purpose of begging. States parties are required to take all necessary
actions to prevent this form of exploitation and to explicitly criminalize exploitation in such
manner and take effective measures to bring the perpetrators to justice.

D. Sexual exploitation

77.  The Committee has often expressed grave concern at the growing number of child victims
of child prostitution and child pornography. Children with disabilities are more likely than others
to become victims of these serious crimes. Governments are urged to ratify and implement the
Optional Protocol on the sale of children, child prostitution and child pornography (OPSC) and,
in fulfilling their obligations to the Optional Protocol, States parties should pay particular
attention to the protection of children with disabilities recognizing their particular vulnerability.

E. Children in armed conflict

78.  As previously noted above, armed conflicts are a major cause of disabilities whether
children are actualy involved in the conflict or are victims of combat. In this context,
Governments are urged to ratify and implement the Optional Protocol on the involvement of
children in armed conflict (OPAC). Specia attention should be paid to the recovery and social
re-integration of children who suffer disabilities as a result of armed conflicts. Furthermore, the
Committee recommends that States parties explicitly exclude children with disabilities from
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recruitment in armed forces and take the necessary legislative and other measures to fully
implement that prohibition.

F. Refugee and internally displaced children, children belonging
to minorities and indigenous children

79.  Certain disabilities result directly from the conditions that have led some individuals to
become refugees or internally displaced persons, such as human-caused or natural disasters. For
example, landmines and unexploded ordnance kill and injure refugee, internally displaced and
resident children long after armed conflicts have ceased. Refugee and internally displaced
children with disabilities are vulnerable to multiple forms of discrimination, particularly refugee
and internally displaced girls with disabilities, who are more often than boys subject to abuse,
including sexual abuse, neglect and exploitation. The Committee strongly emphasizes that
refugee and internally displaced children with disabilities should be given high priority for
special assistance, including preventative assistance, access to adequate health and social
services, including psychosocial recovery and socia reintegration. The Office of the United
Nations High Commissioner for Refugees (UNHCR) has made children a policy priority and
adopted several documents to guide its work in that area, including the Guidelines on Refugee
Children in 1988, which are incorporated into UNHCR Policy on Refugee Children. The
Committee aso recommends that States parties take into account the Committee's general
comment No. 6 (2005) on the treatment of unaccompanied and separated children outside of
their country of origin.

80.  All appropriate and necessary measures undertaken to protect and promote the rights of
children with disabilities must include and pay specia attention to the particular vulnerability
and needs of children belonging to minorities and indigenous children who are more likely to be
already marginalized within their communities. Programmes and policies must aways be
culturally and ethnically sensitive.
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GENERAL COMMENT No. 10
Children’s rights in Juvenile Justice
(Adopted at the 44" session, 2007)
I. INTRODUCTION
1 In the reports they submit to the Committee on the Rights of the Child (hereafter: the

Committee), States parties often pay quite detailed attention to the rights of children aleged as,
accused of, or recognized as having infringed the pena law, also referred to as “children in
conflict with the law”. In line with the Committee's guidelines for periodic reporting, the
implementation of articles 37 and 40 of the Convention on the Rights of the Child (hereafter:
CRC) is the main focus of the information provided by the States parties. The Committee notes
with appreciation the many efforts to establish an administration of juvenile justice in
compliance with CRC. However, it is also clear that many States parties still have along way to
go in achieving full compliance with CRC, e.g. in the areas of procedura rights, the devel opment
and implementation of measures for dealing with children in conflict with the law without
resorting to judicial proceedings, and the use of deprivation of liberty only as a measure of last
resort.

2. The Committee is equally concerned about the lack of information on the measures that
States parties have taken to prevent children from coming into conflict with the law. This may be
the result of a lack of a comprehensive policy for the field of juvenile justice. This may also
explain why many States parties are providing only very limited statistical data on the treatment
of children in conflict with the law.

3. The experience in reviewing the States parties performance in the field of juvenile
justice is the reason for the present general comment, by which the Committee wants to provide
the States parties with more elaborated guidance and recommendations for their efforts to
establish an administration of juvenile justice in compliance with CRC. This juvenile justice,
which should promote, inter alia, the use of aternative measures such as diversion and
restorative justice, will provide States parties with possibilities to respond to children in conflict
with the law in an effective manner serving not only the best interests of these children, but also
the short- and long-term interest of the society at large.

Il. THE OBJECTIVES OF THE PRESENT GENERAL COMMENT

4. At the outset, the Committee wishes to underscore that CRC requires States parties to
develop and implement a comprehensive juvenile justice policy. This comprehensive approach
should not be limited to the implementation of the specific provisions contained in articles 37
and 40 of CRC, but should aso take into account the general principles enshrined in articles 2, 3,
6 and 12, and in al other relevant articles of CRC, such as articles 4 and 39. Therefore, the
objectives of this general comment are:
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—To encourage States parties to develop and implement a comprehensive juvenile justice
policy to prevent and address juvenile delinquency based on and in compliance with
CRC, and to seek in this regard advice and support from the Interagency Panel on
Juvenile Justice, with representatives of the Office of the United Nations High
Commissioner for Human Rights (OHCHR), the United Nations Children’s Fund
(UNICEF), the United Nations Office on Drugs and Crime (UNODC) and non-
governmental organizations (NGO's), established by ECOSOC resolution 1997/30;

—To provide States parties with guidance and recommendations for the content of this
comprehensive juvenile justice policy, with specia attention to prevention of juvenile
delinquency, the introduction of alternative measures allowing for responses to juvenile
delinquency without resorting to judicial procedures, and for the interpretation and
implementation of all other provisions contained in articles 37 and 40 of CRC,;

—To promote the integration, in a national and comprehensive juvenile justice policy, of
other international standards, in particular, the United Nations Standard Minimum Rules
for the Administration of Juvenile Justice (the “Beijing Rules’), the United Nations
Rules for the Protection of Juveniles Deprived of their Liberty (the “Havana Rules’),
and the United Nations Guidelines for the Prevention of Juvenile Delinquency (the
“Riyadh Guidelines”).

I11. THE LEADING PRINCIPLES OF A COMPREHENSIVE POLICY

5. Before elaborating on the requirements of CRC in more detail, the Committee will first
mention the leading principles of a comprehensive policy for juvenile justice. In the
administration of juvenile justice, States parties have to apply systematically the general
principles contained in articles 2, 3, 6 and 12 of CRC, as well as the fundamental principles of
juvenile justice enshrined in articles 37 and 40.

Non-discrimination (art. 2)

6. States parties have to take all necessary measures to ensure that all children in conflict
with the law are treated equally. Particular attention must be paid to de facto discrimination and
disparities, which may be the result of a lack of a consistent policy and involve vulnerable
groups of children, such as street children, children belonging to racial, ethnic, religious or
linguistic minorities, indigenous children, girl children, children with disabilities and children
who are repeatedly in conflict with the law (recidivists). In this regard, training of all
professionals involved in the administration of juvenile justice is important (see paragraph 97
below), as well as the establishment of rules, regulations or protocols which enhance equal
treatment of child offenders and provide redress, remedies and compensation.

7. Many children in conflict with the law are also victims of discrimination, e.g. when they
try to get access to education or to the labour market. It is necessary that measures are taken to
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prevent such discrimination, inter alia, as by providing former child offenders with appropriate
support and assistance in their efforts to reintegrate in society, and to conduct public campaigns
emphasizing their right to assume a constructive role in society (art. 40 (1)).

8. It is quite common that crimina codes contain provisions criminalizing behavioural
problems of children, such as vagrancy, truancy, runaways and other acts, which often are the
result of psychological or socio-economic problems. It is particularly a matter of concern that
girls and street children are often victims of this criminaization. These acts, aso known as
Status Offences, are not considered to be such if committed by adults. The Committee
recommends that the States parties abolish the provisions on status offences in order to establish



HRI/GEN/1/Rev.8/Add.1
page 59

an equal treatment under the law for children and adults. In this regard, the Committee also
refers to article 56 of the Riyadh Guidelines which reads. “In order to prevent further
stigmatization, victimization and criminalization of young persons, legislation should be enacted
to ensure that any conduct not considered an offence or not penalized if committed by an adult is
not considered an offence and not penalized if committed by ayoung person.”

0. In addition, behaviour such as vagrancy, roaming the streets or runaways should be dealt
with through the implementation of child protective measures, including effective support for
parents and/or other caregivers and measures which address the root causes of this behaviour.

Best interests of the child (art. 3)

10. In al decisions taken within the context of the administration of juvenile justice, the best
interests of the child should be a primary consideration. Children differ from adults in their
physical and psychologica development, and their emotional and educational needs. Such
differences congtitute the basis for the lesser culpability of children in conflict with the law.
These and other differences are the reasons for a separate juvenile justice system and require a
different treatment for children. The protection of the best interests of the child means, for
instance, that the traditional objectives of crimina justice, such as repression/retribution, must
give way to rehabilitation and restorative justice objectives in dealing with child offenders. This
can be done in concert with attention to effective public safety.

The right to life, survival and development (art. 6)

11.  This inherent right of every child should guide and inspire States parties in the
development of effective national policies and programmes for the prevention of juvenile
delinquency, because it goes without saying that delinquency has a very negative impact on the
child’s development. Furthermore, this basic right should result in a policy of responding to
juvenile delinquency in ways that support the child’s development. The death penaty and alife
sentence without parole are explicitly prohibited under article 37 (@) of CRC (see
paragraphs 75-77 below). The use of deprivation of liberty has very negative consequences for
the child’s harmonious development and seriously hampers hislher reintegration in society. In
this regard, article 37 (b) explicitly provides that deprivation of liberty, including arrest,
detention and imprisonment, should be used only as a measure of last resort and for the shortest
appropriate period of time, so that the child’ s right to development is fully respected and ensured
(see paragraphs 78-88 below).

The right to be heard (art. 12)

HiE Note that the rights of a child deprived of his/her liberty, as recognized in CRC, apply
with respect to children in conflict with the law, and to children placed in institutions for the
purposes of care, protection or treatment, including mental health, educational, drug treatment,
child protection or immigration institutions.



HRI/GEN/1/Rev.8/Add.1
page 60

12.  The right of the child to express higher views freely in al matters affecting the child
should be fully respected and implemented throughout every stage of the process of juvenile
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justice (see paragraphs 43-45 below). The Committee notes that the voices of children involved
in the juvenile justice system are increasingly becoming a powerful force for improvements and
reform, and for the fulfilment of their rights.

Dignity (art. 40 (1))

13. CRC provides a set of fundamental principles for the treatment to be accorded to children
in conflict with the law:

—Treatment that is consistent with the child’s sense of dignity and worth. This principle
reflects the fundamental human right enshrined in article 1 of UDHR, which stipulates
that all human beings are born free and equa in dignity and rights. This inherent right to
dignity and worth, to which the preamble of CRC makes explicit reference, has to be
respected and protected throughout the entire process of dealing with the child, from the
first contact with law enforcement agencies and all the way to the implementation of all
measures for dealing with the child;

—Treatment that reinforces the child’s respect for the human rights and freedoms of others.
This principle is in line with the consideration in the preamble that a child should be
brought up in the spirit of the ideals proclaimed in the Charter of the United Nations. It
also means that, within the juvenile justice system, the treatment and education of
children shall be directed to the development of respect for human rights and freedoms
(art. 29 (1) (b) of CRC and general comment No. 1 on the aims of education). It is
obvious that this principle of juvenile justice requires a full respect for and
implementation of the guarantees for a fair trial recognized in article 40 (2) (see
paragraphs 40-67 below). If the key actors in juvenile justice, such as police officers,
prosecutors, judges and probation officers, do not fully respect and protect these
guarantees, how can they expect that with such poor examples the child will respect the
human rights and fundamental freedom of others?;

—Treatment that takes into account the child’s age and promotes the child’s reintegration
and the child’s assuming a constructive role in society. This principle must be applied,
observed and respected throughout the entire process of dealing with the child, from the
first contact with law enforcement agencies all the way to the implementation of all
measures for dealing with the child. It requires that all professionals involved in the
administration of juvenile justice be knowledgeable about child development, the
dynamic and continuing growth of children, what is appropriate to their well-being, and
the pervasive forms of violence against children;

—Respect for the dignity of the child requires that all forms of violence in the treatment of
children in conflict with the law must be prohibited and prevented. Reports received by
the Committee show that violence occurs in all phases of the juvenile justice process,
from the first contact with the police, during pretrial detention and during the stay in
treatment and other facilities for children sentenced to deprivation of liberty. The
committee urges the States parties to take effective measures to prevent such violence
and to make sure that the perpetrators are brought to justice and to give effective follow-



HRI/GEN/1/Rev.8/Add.1
page 62

up to the recommendations made in the report on the United Nations Study on Violence
Against Children presented to the General Assembly in October 2006 (A/61/299).

14.  The Committee acknowledges that the preservation of public safety is alegitimate am of
the justice system. However, it is of the opinion that this aim is best served by a full respect for
and implementation of the leading and overarching principles of juvenile justice as enshrined
in CRC.

IV. THE CORE ELEMENTS OF A COMPREHENSIVE POLICY

15. A comprehensive policy for juvenile justice must deal with the following core elements:
the prevention of juvenile delinquency; interventions without resorting to judicial proceedings
and interventions in the context of judicial proceedings, the minimum age of criminal
responsibility and the upper age-limits for juvenile justice; the guarantees for a farr trial; and
deprivation of liberty including pretrial detention and post-trial incarceration.

A. PREVENTION OF JUVENILE DELINQUENCY

16.  One of the most important goals of the implementation of CRC is to promote the full and
harmonious development of the child’s personality, talents and mental and physical abilities
(preamble, and articles 6 and 29). The child should be prepared to live an individual and
responsible life in a free society (preamble, and article 29), in which he/she can assume a
constructive role with respect for human rights and fundamental freedoms (arts. 29 and 40). In
this regard, parents have the responsibility to provide the child, in a manner consistent with his
evolving capacities, with appropriate direction and guidance in the exercise of her/his rights as
recognized in the Convention. In the light of these and other provisions of CRC, it is obviously
not in the best interests of the child if he/she grows up in circumstances that may cause an
increased or serious risk of becoming involved in crimina activities. Various measures should be
taken for the full and equal implementation of the rights to an adequate standard of living
(art. 27), to the highest attainable standard of health and access to health care (art. 24), to
education (arts. 28 and 29), to protection from all forms of physical or mental violence, injury or
abuse (art. 19), and from economic or sexua exploitation (arts. 32 and 34), and to other
appropriate services for the care or protection of children.

17.  Asstated above, a juvenile justice policy without a set of measures aimed at preventing
juvenile delinquency suffers from serious shortcomings. States parties should fully integrate into
their comprehensive national policy for juvenile justice the United Nations Guidelines for the
Prevention of Juvenile Delinquency (the Riyadh Guidelines) adopted by the Genera Assembly
initsresolution 45/112 of 14 December 1990.

18.  The Committee fully supports the Riyadh Guidelines and agrees that emphasis should be
placed on prevention policies that facilitate the successful socialization and integration of all
children, in particular through the family, the community, peer groups, schools, vocational
training and the world of work, as well as through voluntary organizations. This means, inter alia
that prevention programmes should focus on support for particularly vulnerable families, the
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involvement of schools in teaching basic values (including information about the rights and
responsibilities of children and parents under the law), and extending special care and attention
to young persons at risk. In this regard, particular attention should also be given to children who
drop out of school or otherwise do not complete their education. The use of peer group support
and a strong involvement of parents are recommended. The States parties should also develop
community-based services and programmes that respond to the special needs, problems,
concerns and interests of children, in particular of children repeatedly in conflict with the law,
and that provide appropriate counselling and guidance to their families.

19.  Articles 18 and 27 of CRC confirm the importance of the responsibility of parents for the
upbringing of their children, but at the same time CRC requires States parties to provide the
necessary assistance to parents (or other caretakers), in the performance of their parental
responsibilities. The measures of assistance should not only focus on the prevention of negative
situations, but aso and even more on the promotion of the social potential of parents. Thereisa
wealth of information on home- and family-based prevention programmes, such as parent
training, programmes to enhance parent-child interaction and home visitation programmes,
which can start at a very young age of the child. In addition, early childhood education has
shown to be correlated with a lower rate of future violence and crime. At the community level,
positive results have been achieved with programmes such as Communities that Care (CTC), a
risk-focused prevention strategy.

20.  States parties should fully promote and support the involvement of children, in
accordance with article 12 of CRC, and of parents, community leaders and other key actors
(e.g. representatives of NGOs, probation services and social workers), in the development and
implementation of prevention programmes. The quality of this involvement is a key factor in the
success of these programmes.

21. The Committee recommends that States parties seek support and advice from the
Interagency Panel on Juvenile Justice in their efforts to develop effective prevention
programmes.

B. INTERVENTIONS/DIVERSION (SEE ALSO SECTION E BELOW)

22.  Two kinds of interventions can be used by the State authorities for dealing with children
alleged as, accused of, or recognized as having infringed the penal law: measures without
resorting to judicial proceedings and measures in the context of judicial proceedings. The
Committee reminds States parties that utmost care must be taken to ensure that the child’s human
rights and legal safeguards are thereby fully respected and protected.

23.  Children in conflict with the law, including child recidivists, have the right to be treated
in ways that promote their reintegration and the child’s assuming a constructive role in society
(art. 40 (1) of CRC). The arrest, detention or imprisonment of a child may be used only as a
measure of last resort (art. 37 (b)). It is, therefore, necessary - as part of a comprehensive policy
for juvenile justice - to develop and implement a wide range of measures to ensure that children
are dealt with in a manner appropriate to their well-being, and proportionate to both their
circumstances and the offence committed. These should include care, guidance and supervision,



HRI/GEN/1/Rev.8/Add.1
page 64

counselling, probation, foster care, educational and training programmes, and other aternatives
toinstitutional care (art. 40 (4)).

Interventions without resorting to judicial proceedings

24.  According to article 40 (3) of CRC, the States parties shall seek to promote measures for
dealing with children aleged as, accused of, or recognized as having infringed the penal law
without resorting to judicial proceedings, whenever appropriate and desirable. Given the fact that
the majority of child offenders commit only minor offences, a range of measures involving
removal from criminal/juvenile justice processing and referral to alternative (social) services
(i.e. diversion) should be awell-established practice that can and should be used in most cases.

25. In the opinion of the Committee, the obligation of States parties to promote measures for
dealing with children in conflict with the law without resorting to judicial proceedings applies,
but is certainly not limited to children who commit minor offences, such as shoplifting or other
property offences with limited damage, and first-time child offenders. Statistics in many States
parties indicate that a large part, and often the majority, of offences committed by children fall
into these categories. It isin line with the principles set out in article 40 (1) of CRC to dea with
all such cases without resorting to criminal law procedures in court. In addition to avoiding
stigmatization, this approach has good results for children and is in the interests of public safety,
and has proven to be more cost-effective.

26.  States parties should take measures for dealing with children in conflict with the law
without resorting to judicia proceedings as an integral part of their juvenile justice system, and
ensure that children’s human rights and lega safeguards are thereby fully respected and
protected (art. 40 (3) (b)).

27. It isleft to the discretion of States parties to decide on the exact nature and content of the
measures for dealing with children in conflict with the law without resorting to judicial
proceedings, and to take the necessary legidative and other measures for their implementation.
Nonetheless, on the basis of the information provided in the reports from some States parties, it
is clear that avariety of community-based programmes have been developed, such as community
service, supervision and guidance by for example social workers or probation officers, family
conferencing and other forms of restorative justice including restitution to and compensation of
victims. Other States parties should benefit from these experiences. As far as full respect for
human rights and legal safeguards is concerned, the Committee refers to the relevant parts of
article 40 of CRC and emphasizes the following:

—Diversion (i.e. measures for dealing with children, alleged as, accused of, or recognized
as having infringed the penal law without resorting to judicial proceedings) should be
used only when there is compelling evidence that the child committed the alleged
offence, that he/she freely and voluntarily admits responsibility, and that no intimidation
or pressure has been used to get that admission and, finally, that the admission will not
be used against him/her in any subsequent legal proceeding;
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—The child must freely and voluntarily give consent in writing to the diversion, a consent
that should be based on adequate and specific information on the nature, content and
duration of the measure, and on the consegquences of a failure to cooperate, carry out
and complete the measure. With a view to strengthening parental involvement, States
parties may aso consider requiring the consent of parents, in particular when the child
is below the age of 16 years;
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—The law has to contain specific provisions indicating in which cases diversion is possible,
and the powers of the police, prosecutors and/or other agencies to make decisionsin this
regard should be regulated and reviewed, in particular to protect the child from
discrimination;

—The child must be given the opportunity to seek legal or other appropriate assistance on
the appropriateness and desirability of the diversion offered by the competent
authorities, and on the possibility of review of the measure;

—The completion of the diversion by the child should result in a definite and final closure
of the case. Although confidential records can be kept of diversion for administrative
and review purposes, they should not be viewed as “criminal records’ and a child who
has been previously diverted must not be seen as having a previous conviction. If any
registration takes place of this event, access to that information should be given
exclusively and for a limited period of time, e.g. for a maximum of one year, to the
competent authorities authorized to deal with children in conflict with the law.

Interventions in the context of judicial proceedings

28. When judicia proceedings are initiated by the competent authority (usualy the
prosecutor’s office), the principles of afair and just trial must be applied (see section D below).
At the same time, the juvenile justice system should provide for ample opportunities to deal with
children in conflict with the law by using social and/or educational measures, and to strictly limit
the use of deprivation of liberty, and in particular pretrial detention, as a measure of last resort.
In the disposition phase of the proceedings, deprivation of liberty must be used only as a measure
of last resort and for the shortest appropriate period of time (art. 37 (b)). This means that States
parties should have in place a well-trained probation service to allow for the maximum and
effective use of measures such as guidance and supervision orders, probation, community
monitoring or day report centres, and the possibility of early release from detention.

29. The Committee reminds States parties that, pursuant to article 40 (1) of CRC,
reintegration requires that no action may be taken that can hamper the child’ s full participation in
his/her community, such as stigmatization, social isolation, or negative publicity of the child. For
achild in conflict with the law to be dealt with in away that promotes reintegration requires that
all actions should support the child becoming afull, constructive member of his/her society.

C. AGE AND CHILDREN IN CONFLICT WITH THE LAW
The minimum age of criminal responsibility

30.  The reports submitted by States parties show the existence of a wide range of minimum
ages of crimina responsibility. They range from a very low level of age 7 or 8 to the
commendable high level of age 14 or 16. Quite a few States parties use two minimum ages of
criminal responsibility. Children in conflict with the law who at the time of the commission of
the crime are at or above the lower minimum age but below the higher minimum age are
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assumed to be criminally responsible only if they have the required maturity in that regard. The
assessment of this maturity is |eft to the court/judge, often without the requirement of involving a
psychological expert, and results in practice in the use of the lower minimum age in cases of
serious crimes. The system of two minimum ages is often not only confusing, but leaves much to
the discretion of the court/judge and may result in discriminatory practices. In the light of this
wide range of minimum ages for criminal responsibility the Committee feels that there is a need
to provide the States parties with clear guidance and recommendations regarding the minimum
age of criminal responsibility.

31.  Article 40 (3) of CRC requires States parties to seek to promote, inter alia, the
establishment of a minimum age below which children shall be presumed not to have the
capacity to infringe the penal law, but does not mention a specific minimum age in this regard.
The committee understands this provision as an obligation for States parties to set a minimum
age of criminal responsibility (MACR). This minimum age means the following:

—Children who commit an offence at an age below that minimum cannot be held
responsible in a penal law procedure. Even (very) young children do have the capacity
to infringe the pena law but if they commit an offence when below MACR the
irrefutable assumption is that they cannot be formally charged and held responsible in a
pena law procedure. For these children special protective measures can be taken if
necessary in their best interests,

—Children at or above the MACR at the time of the commission of an offence (or:
infringement of the penal law) but younger than 18 years (see aso paragraphs 35-38
below) can be formally charged and subject to pena law procedures. But these
procedures, including the final outcome, must be in full compliance with the principles
and provisions of CRC as elaborated in the present general comment.

32. Rule 4 of the Beijing Rules recommends that the beginning of MACR shall not be fixed
at too low an age level, bearing in mind the facts of emotional, mental and intellectual maturity.
In line with this rule the Committee has recommended States parties not to set a MACR at atoo
low level and to increase the existing low MACR to an internationally acceptable level. From
these recommendations, it can be concluded that a minimum age of criminal responsibility below
the age of 12 years is considered by the Committee not to be internationally acceptable. States
parties are encouraged to increase their lower MACR to the age of 12 years as the absolute
minimum age and to continue to increase it to a higher age level.

33. At the sametime, the Committee urges States parties not to lower their MACR to the age
of 12. A higher MACR, for instance 14 or 16 years of age, contributes to a juvenile justice
system which, in accordance with article 40 (3) (b) of CRC, deals with children in conflict with
the law without resorting to judicial proceedings, providing that the child’'s human rights and
legal safeguards are fully respected. In this regard, States parties should inform the Committee in
their reports in specific detail how children below the MACR set in their laws are treated when
they are recognized as having infringed the penal law, or are alleged as or accused of having
done so, and what kinds of legal safeguards are in place to ensure that their treatment is as fair
and just as that of children at or above MACR.
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34.  The Committee wishes to express its concern about the practice of alowing exceptionsto
a MACR which permit the use of alower minimum age of criminal responsibility in cases where
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the child, for example, is accused of committing a serious offence or where the child is
considered mature enough to be held criminaly responsible. The Committee strongly
recommends that States parties set a MACR that does not allow, by way of exception, the use of
alower age.

35. If there is no proof of age and it cannot be established that the child is at or above the
MACR, the child shall not be held criminally responsible (see also paragraph 39 below).

The upper age-limit for juvenile justice

36. The Committee also wishes to draw the attention of States parties to the upper age-limit
for the application of the rules of juvenile justice. These special rules - in terms both of specia
procedural rules and of rules for diversion and special measures - should apply, starting at the
MACR set in the country, for all children who, at the time of their alleged commission of an
offence (or act punishable under the criminal law), have not yet reached the age of 18 years.

37.  The Committee wishes to remind States parties that they have recognized the right of
every child alleged as, accused of, or recognized as having infringed the penal law to be treated
in accordance with the provisions of article 40 of CRC. This means that every person under the
age of 18 years at the time of the alleged commission of an offence must be treated in
accordance with the rules of juvenile justice.

38. The Committee, therefore, recommends that those States parties which limit the
applicability of their juvenile justice rules to children under the age of 16 (or lower) years, or
which alow by way of exception that 16 or 17-year-old children are treated as adult criminals,
change their laws with aview to achieving a non-discriminatory full application of their juvenile
justice rules to all persons under the age of 18 years. The Committee notes with appreciation that
some States parties allow for the application of the rules and regulations of juvenile justice to
persons aged 18 and older, usualy till the age of 21, either as a genera rule or by way of
exception.

39. Finally, the Committee wishes to emphasize the fact that it is crucial for the full
implementation of article 7 of CRC requiring, inter alia, that every child shall be registered
immediately after birth to set age-limits one way or another, which is the case for all States
parties. A child without a provable date of birth is extremely vulnerable to al kinds of abuse and
injustice regarding the family, work, education and labour, particularly within the juvenile justice
system. Every child must be provided with a birth certificate free of charge whenever he/she
needs it to prove his/her age. If there is no proof of age, the child is entitled to areliable medical
or social investigation that may establish his’her age and, in the case of conflict or inconclusive
evidence, the child shall have the right to the rule of the benefit of the doubt.

D. THE GUARANTEES FOR A FAIR TRIAL

40.  Article 40 (2) of CRC contains an important list of rights and guarantees that are all
meant to ensure that every child alleged as or accused of having infringed the penal law receives
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fair treatment and trial. Most of these guarantees can aso be found in article 14 of the
International Covenant on Civil and Political Rights (ICCPR), which the Human Rights
Committee elaborated and commented on in its general comment No. 13 (1984) (Administration
of justice) which is currently in the process of being reviewed. However, the implementation of
these guarantees for children does have some specific aspects which will be presented in this
section. Before doing so, the Committee wishes to emphasize that a key condition for a proper
and effective implementation of these rights or guarantees is the quality of the persons involved
in the administration of juvenile justice. The training of professionals, such as police officers,
prosecutors, lega and other representatives of the child, judges, probation officers, social
workers and others is crucial and should take place in a systematic and ongoing manner. These
professionals should be well informed about the child's, and particularly about the adolescent’s
physical, psychological, mental and social development, as well as about the special needs of the
most vulnerable children, such as children with disabilities, displaced children, street children,
refugee and asylum-seeking children, and children belonging to racial, ethnic, religious,
linguistic or other minorities (see paragraphs 6-9 above). Since girls in the juvenile justice
system may be easily overlooked because they represent only a small group, special attention
must be paid to the particular needs of the girl child, e.g. in relation to prior abuse and special
health needs. Professionals and staff should act under all circumstances in a manner consistent
with the child’s dignity and worth, which reinforces the child’s respect for the human rights and
fundamental freedoms of others, and which promotes the child’'s reintegration and his’her
assuming a constructive role in society (art. 40 (1)). All the guarantees recognized in
article 40 (2), which will be dealt with hereafter, are minimum standards, meaning that States
parties can and should try to establish and observe higher standards, e.g. in the areas of legal
assistance and the involvement of the child and her/his parents in the judicial process.

No retroactive juvenile justice (art. 40 (2) (a))

41.  Article 40 (2) (a) of CRC affirms that the rule that no one shall be held guilty of any
criminal offence on account of any act or omission which did not constitute a crimina offence,
under national or international law, at the time it was committed is also applicable to children
(see also article 15 of ICCPR). It means that no child can be charged with or sentenced under the
penal law for acts or omissions which at the time they were committed were not prohibited under
national or international law. In the light of the fact that many States parties have recently
strengthened and/or expanded their criminal law provisions to prevent and combat terrorism, the
Committee recommends that States parties ensure that these changes do not result in retroactive
or unintended punishment of children. The Committee also wishes to remind States parties that
the rule that no heavier penalty shall be imposed than the one that was applicable at the time
when the crimina offence was committed, as expressed in article 15 of ICCPR, isin the light of
article 41 of CRC, applicable to children in the States parties to ICCPR. No child shall be
punished with a heavier penalty than the one applicable at the time of higher infringement of the
penal law. But if a change of law after the act provides for a lighter penalty, the child should
benefit from this change.

The presumption of innocence (art. 40 (2) (b) (i)
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42.  The presumption of innocence is fundamental to the protection of the human rights of
children in conflict with the law. It means that the burden of proof of the charge(s) brought
against the child is on the prosecution. The child alleged as or accused of having infringed the
penal law has the benefit of doubt and is only guilty as charged if these charges have been
proven beyond reasonable doubt. The child has the right to be treated in accordance with this
presumption and it is the duty of all public authorities or others involved to refrain from
prejudging the outcome of the trial. States parties should provide information about child
development to ensure that this presumption of innocence is respected in practice. Due to the
lack of understanding of the process, immaturity, fear or other reasons, the child may behave in a
suspicious manner, but the authorities must not assume that the child is guilty without proof of
guilt beyond any reasonable doubt.

The right to be heard (art. 12)

43.  Article 12 (2) of CRC requires that a child be provided with the opportunity to be heard
in any judicial or administrative proceedings affecting the child, either directly or through a
representative or an appropriate body in a manner consistent with the procedural rules of national
law.

44, It is obvious that for a child alleged as, accused of, or recognized as having infringed the
penal law, the right to be heard is fundamental for afair trial. It is equally obvious that the child
has the right to be heard directly and not only through a representative or an appropriate body if
itisin her/his best interests. This right must be fully observed at al stages of the process, starting
with pretrial stage when the child has the right to remain silent, aswell as the right to be heard by
the police, the prosecutor and the investigating judge. But it aso applies to the stages of
adjudication and of implementation of the imposed measures. In other words, the child must be
given the opportunity to express his’her views freely, and those views should be given due
weight in accordance with the age and maturity of the child (art. 12 (1)), throughout the juvenile
justice process. This means that the child, in order to effectively participate in the proceedings,
must be informed not only of the charges (see paragraphs 47-48 below), but also of the juvenile
justice process as such and of the possible measures.

45.  The child should be given the opportunity to express hisher views concerning the
(alternative) measures that may be imposed, and the specific wishes or preferences he/she may
have in this regard should be given due weight. Alleging that the child is criminally responsible
implies that he/she should be competent and able to effectively participate in the decisions
regarding the most appropriate response to allegations of hisher infringement of the penal law
(see paragraph 46 below). It goes without saying that the judges involved are responsible for
taking the decisions. But to treat the child as a passive object does not recognize his/her rights
nor does it contribute to an effective response to his’her behaviour. This also applies to the
implementation of the measure(s) imposed. Research shows that an active engagement of the
child in thisimplementation will, in most cases, contribute to a positive result.
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The right to effective participation in the proceedings (art 40 (2) (b) (iv))

46. A fair trial requires that the child alleged as or accused of having infringed the penal law
be able to effectively participate in the trial, and therefore needs to comprehend the charges, and
possible consequences and penalties, in order to direct the legal representative, to challenge
witnesses, to provide an account of events, and to make appropriate decisions about evidence,
testimony and the measure(s) to be imposed. Article 14 of the Beijing Rules provides that the
proceedings should be conducted in an atmosphere of understanding to alow the child to
participate and to express himself/herself freely. Taking into account the child’s age and maturity
may also require modified courtroom procedures and practices.

Prompt and direct information of the charge(s) (art. 40 (2) (b) (ii))

47. Every child alleged as or accused of having infringed the pena law has the right to be
informed promptly and directly of the charges brought against him/her. Prompt and direct means
as soon as possible, and that is when the prosecutor or the judge initially takes procedural steps
against the child. But also when the authorities decide to deal with the case without resorting to
judicial proceedings, the child must be informed of the charge(s) that may justify this approach.
This is part of the requirement of article 40 (3) (b) of CRC that legal safeguards should be fully
respected. The child should be informed in a language he/she understands. This may require a
presentation of the information in a foreign language but also a “trandation” of the formal legal
jargon often used in criminal/juvenile charges into alanguage that the child can understand.

48. Providing the child with an official document is not enough and an oral explanation may
often be necessary. The authorities should not leave this to the parents or legal guardians or the
child’s legal or other assistance. It is the responsibility of the authorities (e.g. police, prosecutor,
judge) to make sure that the child understands each charge brought against him/her. The
Committee is of the opinion that the provision of this information to the parents or legal
guardians should not be an alternative to communicating this information to the child. It is most
appropriate if both the child and the parents or legal guardians receive the information in such a
way that they can understand the charge(s) and the possible consequences.

Legal or other appropriate assistance (art. 40 (2) (b) (ii))

49.  The child must be guaranteed legal or other appropriate assistance in the preparation and
presentation of his’her defence. CRC does require that the child be provided with assistance,
which is not necessarily under all circumstances legal but it must be appropriate. It is left to the
discretion of States parties to determine how this assistance is provided but it should be free of
charge. The Committee recommends the State parties provide as much as possible for adequate
trained legal assistance, such as expert lawyers or paralegal professionals. Other appropriate
assistance is possible (e.g. socia worker), but that person must have sufficient knowledge and
understanding of the various legal aspects of the process of juvenile justice and must be trained
to work with children in conflict with the law.
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50. As required by article 14 (3) (b) of ICCPR, the child and his’/her assistant must have
adequate time and facilities for the preparation of his/her defence. Communications between the
child and his’her assistance, either in writing or orally, should take place under such conditions
that the confidentiality of such communications is fully respected in accordance with the
guarantee provided for in article 40 (2) (b) (vii) of CRC, and the right of the child to be protected
against interference with his’her privacy and correspondence (art. 16 of CRC). A number of
States parties have made reservations regarding this guarantee (art. 40 (2) (b) (ii) of CRC),
apparently assuming that it requires exclusively the provision of legal assistance and therefore by
alawyer. That is not the case and such reservations can and should be withdrawn.

Decisions without delay and with involvement of parents (art. 40 (2) (b) (iii))

51. Internationally there is a consensus that for children in conflict with the law the time
between the commission of the offence and the final response to this act should be as short as
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possible. The longer this period, the more likely it is that the response loses its desired positive,
pedagogica impact, and the more the child will be stigmatized. In this regard, the Committee
also refers to article 37 (d) of CRC, where the child deprived of liberty has the right to a prompt
decision on his’her action to challenge the legality of the deprivation of hig’her liberty. The term
“prompt” is even stronger - and justifiably so given the seriousness of deprivation of liberty -
than the term “without delay” (art. 40 (2) (b) (iii) of CRC), which is stronger than the term
“without undue delay” of article 14 (3) (c) of ICCPR.

52.  The Committee recommends that the States parties set and implement time limits for the
period between the commission of the offence and the completion of the police investigation, the
decision of the prosecutor (or other competent body) to bring charges against the child, and the
final adjudication and decision by the court or other competent judicial body. These time limits
should be much shorter than those set for adults. But at the same time, decisions without delay
should be the result of a process in which the human rights of the child and legal safeguards are
fully respected. In this decision-making process without delay, the legal or other appropriate
assistance must be present. This presence should not be limited to the trial before the court or
other judicial body, but also applies to al other stages of the process, beginning with the
interviewing (interrogation) of the child by the police.

53. Parents or legal guardians should also be present at the proceedings because they can
provide general psychological and emotional assistance to the child. The presence of parents
does not mean that parents can act in defence of the child or be involved in the decision-making
process. However, the judge or competent authority may decide, at the request of the child or of
his/her legal or other appropriate assistance or because it is not in the best interests of the child
(art. 3 of CRC), to limit, restrict or exclude the presence of the parents from the proceedings.

54. The Committee recommends that States parties explicitly provide by law for the
maximum possible involvement of parents or legal guardians in the proceedings against the
child. This involvement shall in general contribute to an effective response to the child’s
infringement of the penal law. To promote parental involvement, parents must be notified of the
apprehension of their child as soon as possible.

55. At the same time, the Committee regrets the trend in some countries to introduce the
punishment of parents for the offences committed by their children. Civil liability for the damage
caused by the child’s act can, in some limited cases, be appropriate, in particular for the younger
children (e.g. below 16 years of age). But criminalizing parents of children in conflict with the
law will most likely not contribute to their becoming active partnersin the social reintegration of
their child.

Freedom from compulsory self-incrimination (art. 40 (2) (b) (iii))

56.  Inline with article 14 (3) (g) of ICCPR, CRC requires that a child be not compelled to
give testimony or to confess or acknowledge guilt. This means in the first place - and self-
evidently - that torture, cruel, inhuman or degrading treatment in order to extract an admission or
a confession constitutes a grave violation of the rights of the child (art. 37 (a) of CRC) and is
wholly unacceptable. No such admission or confession can be admissible as evidence (article 15
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of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment).

57.  There are many other less violent ways to coerce or to lead the child to a confession or a
self-incriminatory testimony. The term “compelled” should be interpreted in a broad manner and
not be limited to physical force or other clear violations of human rights. The age of the child,
the child’'s development, the length of the interrogation, the child's lack of understanding, the
fear of unknown consequences or of a suggested possibility of imprisonment may lead him/her
to a confession that is not true. That may become even more likely if rewards are promised such
as. “Y ou can go home as soon as you have given us the true story”, or lighter sanctions or release
are promised.

58. The child being questioned must have access to a legal or other appropriate
representative, and must be able to request the presence of his/her parent(s) during questioning.
There must be independent scrutiny of the methods of interrogation to ensure that the evidence is
voluntary and not coerced, given the totality of the circumstances, and is reliable. The court or
other judicial body, when considering the voluntary nature and reliability of an admission or
confession by a child, must take into account the age of the child, the length of custody and
interrogation, and the presence of lega or other counsel, parent(s), or independent
representatives of the child. Police officers and other investigating authorities should be well
trained to avoid interrogation techniques and practices that result in coerced or unreliable
confessions or testimonies.

Presence and examination of witnesses (art. 40 (2) (b) (iv))

59.  The guarantee in article 40 (2) (b) (iv) of CRC underscores that the principle of equality
of arms (i.e. under conditions of equality or parity between defence and prosecution) should be
observed in the administration of juvenile justice. The term “to examine or to have examined’
refers to the fact that there are distinctions in the legal systems, particularly between the
accusatorial and inquisitorial trials. In the latter, the defendant is often alowed to examine
witnesses athough he/she rarely uses this right, leaving examination of the witnesses to the
lawyer or, in the case of children, to another appropriate body. However, it remains important
that the lawyer or other representative informs the child of the possibility to examine witnesses
and to alow him/her to express higher views in that regard, views which should be given due
weight in accordance with the age and maturity of the child (art. 12).

The right to appeal (art. 40 (2) (b) (v))

60.  The child has the right to appeal against the decision by which he is found guilty of the
charge(s) brought against him/her and against the measures imposed as a consequence of this
guilty verdict. This appea should be decided by a higher, competent, independent and impartial
authority or judicial body, in other words, a body that meets the same standards and requirements
as the one that dealt with the case in the first instance. This guarantee is similar to the one
expressed in article 14 (5) of ICCPR. This right of appeal is not limited to the most serious
offences.



HRI/GEN/1/Rev.8/Add.1
page 76

61. This seems to be the reason why quite a few States parties have made reservations
regarding this provision in order to limit this right of appeal by the child to the more serious
offences and/or imprisonment sentences. The Committee reminds States parties to the ICCPR
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that a similar provision is made in article 14 (5) of the Covenant. In the light of article 41 of
CRC, it means that this article should provide every adjudicated child with the right to appeal.
The Committee recommends that the States parties withdraw their reservations to the provision
inarticle 40 (2) (b) (v).

Free assistance of an interpreter (art. 40 (2) (vi))

62. If a child cannot understand or speak the language used by the juvenile justice system,
he/she has the right to get free assistance of an interpreter. This assistance should not be limited
to the court trial but should also be available at all stages of the juvenile justice process. It is also
important that the interpreter has been trained to work with children, because the use and
understanding of their mother tongue might be different from that of adults. Lack of knowledge
and/or experience in that regard may impede the child's full understanding of the questions
raised, and interfere with the right to a fair trial and to effective participation. The condition
starting with “if”, “if the child cannot understand or speak the language used”, means that a child
of aforeign or ethnic origin for example, who - besides his/her mother tongue - understands and
speaks the official language, does not have to be provided with the free assistance of an
interpreter.

63.  The Committee also wishes to draw the attention of States parties to children with speech
impairment or other disabilities. In line with the spirit of article 40 (2) (vi), and in accordance
with the specia protection measures provided to children with disabilities in article 23, the
Committee recommends that States parties ensure that children with speech impairment or other
disabilities are provided with adequate and effective assistance by well-trained professionals,
e.g. in sign language, in case they are subject to the juvenile justice process (see aso in this
regard general comment No. 9 (The rights of children with disabilities) of the Committee on the
Rights of the Child.

Full respect of privacy (arts. 16 and 40 (2) (b) (vii))

64. The right of a child to have his’her privacy fully respected during all stages of the
proceedings reflects the right to protection of privacy enshrined in article 16 of CRC. “All stages
of the proceedings’ includes from the initial contact with law enforcement (e.g. a request for
information and identification) up until the final decision by a competent authority, or release
from supervision, custody or deprivation of liberty. In this particular context, it is meant to avoid
harm caused by undue publicity or by the process of labelling. No information shall be published
that may lead to the identification of a child offender because of its effect of stigmatization, and
possible impact on his’/her ability to have access to education, work, housing or to be safe. It
means that a public authority should be very reluctant with press releases related to offences
allegedly committed by children and limit them to very exceptional cases. They must take
measures to guarantee that children are not identifiable via these press releases. Journalists who
violate the right to privacy of a child in conflict with the law should be sanctioned with
disciplinary and when necessary (e.g. in case of recidivism) with penal law sanctions.
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65. In order to protect the privacy of the child, most States parties have as arule - sometimes
with the possibility of exceptions - that the court or other hearings of a child accused of an
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infringement of the penal law should take place behind closed doors. This rule alows for the
presence of experts or other professionals with a special permission of the court. Public hearings
in juvenile justice should only be possible in well-defined cases and at the written decision of the
court. Such a decision should be open for appeal by the child.

66.  The Committee recommends that all States parties introduce the rule that court and other
hearings of a child in conflict with the law be conducted behind closed doors. Exceptions to this
rule should be very limited and clearly stated in the law. The verdict/sentence should be
pronounced in public at a court session in such a way that the identity of the child is not
revealed. The right to privacy (art. 16) requires al professionals involved in the implementation
of the measures taken by the court or another competent authority to keep all information that
may result in the identification of the child confidential in al their externa contacts.
Furthermore, the right to privacy aso means that the records of child offenders should be kept
strictly confidential and closed to third parties except for those directly involved in the
investigation and adjudication of, and the ruling on, the case. With a view to avoiding
stigmatization and/or prejudgements, records of child offenders should not be used in adult
proceedings in subsequent cases involving the same offender (see the Beljing Rules, rules 21.1
and 21.2), or to enhance such future sentencing.

67. The Committee also recommends that the States parties introduce rules which would
allow for an automatic removal from the crimina records of the name of the child who
committed an offence upon reaching the age of 18, or for certain limited, serious offences where
removal is possible at the request of the child, if necessary under certain conditions (e.g. not
having committed an offence within two years after the last conviction).

E. MEASURES (SEE ALSO CHAPTER IV, SECTION B, ABOVE)
Pretrial alternatives

68.  The decision to initiate a formal criminal law procedure does not necessarily mean that
this procedure must be completed with a formal court sentence for a child. In line with the
observations made above in section B, the Committee wishes to emphasize that the competent
authorities - in most States the office of the public prosecutor - should continuously explore the
possibilities of alternatives to a court conviction. In other words, efforts to achieve an
appropriate conclusion of the case by offering measures like the ones mentioned above in
section B should continue. The nature and duration of these measures offered by the prosecution
may be more demanding, and legal or other appropriate assistance for the child is then necessary.
The performance of such a measure should be presented to the child as a way to suspend the
formal criminal/juvenile law procedure, which will be terminated if the measure has been carried
out in a satisfactory manner.

69. In this process of offering aternatives to a court conviction at the level of the prosecutor,
the child’s human rights and legal safeguards should be fully respected. In this regard, the
Committee refers to the recommendations set out in paragraph 27 above, which equally apply
here.
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Dispositions by the juvenile court/judge

70.  After afair and just trial in full compliance with article 40 of CRC (see chapter 1V,
section D, above), a decision is made regarding the measures which should be imposed on the
child found guilty of the aleged offence(s). The laws must provide the court/judge, or other
competent, independent and impartia authority or judicia body, with awide variety of possible
alternatives to institutional care and deprivation of liberty, which are listed in a non-exhaustive
manner in article 40 (4) of CRC, to assure that deprivation of liberty be used only as a measure
of last resort and for the shortest possible period of time (art. 37 (b) of CRC).

71.  The Committee wishes to emphasize that the reaction to an offence should always be in
proportion not only to the circumstances and the gravity of the offence, but also to the age, lesser
culpability, circumstances and needs of the child, as well as to the various and particularly
long-term needs of the society. A strictly punitive approach is not in accordance with the leading
principles for juvenile justice spelled out in article 40 (1) of CRC (see paragraphs 5-14 above).
The Committee reiterates that corporal punishment as a sanction is a violation of these principles
as well as of article 37 which prohibits al forms of cruel, inhuman and degrading treatment or
punishment (see also the Committee’s general comment No. 8 (2006) (The right of the child to
protection from corpora punishment and other cruel or degrading forms of punishment)). In
cases of severe offences by children, measures proportionate to the circumstances of the offender
and to the gravity of the offence may be considered, including considerations of the need of
public safety and sanctions. In the case of children, such considerations must always be
outweighed by the need to safeguard the well-being and the best interests of the child and to
promote his/her reintegration.

72.  The Committee notes that if a penal disposition is linked to the age of a child, and thereis
conflicting, inconclusive or uncertain evidence of the child’s age, he/she shall have the right to
the rule of the benefit of the doubt (see also paragraphs 35 and 39 above).

73.  Asfar as aternatives to deprivation of liberty/institutional care are concerned, there is a
wide range of experience with the use and implementation of such measures. States parties
should benefit from this experience, and develop and implement these aternatives by adjusting
them to their own culture and tradition. It goes without saying that measures amounting to forced
labour or to torture or inhuman and degrading treatment must be explicitly prohibited, and those
responsible for such illegal practices should be brought to justice.

74. After these general remarks, the Committee wishes to draw attention to the measures
prohibited under article 37 (a) of CRC, and to deprivation of liberty.

Prohibition of the death penalty

75.  Article 37 (@) of CRC reaffirms the internationally accepted standard (see for example

article 6 (5) of ICCPR) that the death penalty cannot be imposed for a crime committed by a
person who at that time was under 18 years of age. Although the text is clear, there are States
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parties that assume that the rule only prohibits the execution of persons below the age of
18 years. However, under this rule the explicit and decisive criteria is the age at the time of the
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commission of the offence. It means that a death penalty may not be imposed for a crime
committed by a person under 18 regardless of his’her age at the time of the trial or sentencing or
of the execution of the sanction.

76.  The Committee recommends the few States parties that have not done so yet to abolish
the death penalty for all offences committed by persons below the age of 18 years and to suspend
the execution of al death sentences for those persons till the necessary legislative measures
abolishing the death penalty for children have been fully enacted. The imposed death penalty
should be changed to a sanction that isin full conformity with CRC.

No life imprisonment without parole

77. No child who was under the age of 18 at the time he or she committed an offence should
be sentenced to life without the possibility of release or parole. For all sentences imposed upon
children the possibility of release should be readlistic and regularly considered. In this regard, the
Committee refers to article 25 of CRC providing the right to periodic review for al children
placed for the purpose of care, protection or treatment. The Committee reminds the States parties
which do sentence children to life imprisonment with the possibility of release or parole that this
sanction must fully comply with and strive for the realization of the aims of juvenile justice
enshrined in article 40 (1) of CRC. This means inter alia that the child sentenced to this
imprisonment should receive education, treatment, and care aiming at higher release,
reintegration and ability to assume a constructive role in society. This also requires a regular
review of the child's development and progress in order to decide on his/her possible release.
Given the likelihood that a life imprisonment of a child will make it very difficult, if not
impossible, to achieve the aims of juvenile justice despite the possibility of release, the
Committee strongly recommends the States parties to abolish all forms of life imprisonment for
offences committed by persons under the age of 18.

F. DEPRIVATION OF LIBERTY, INCLUDING PRETRIAL DETENTION AND POST-
TRIAL INCARCERATION

78.  Article 37 of CRC contains the leading principles for the use of deprivation of liberty, the
procedural rights of every child deprived of liberty, and provisions concerning the treatment of
and conditions for children deprived of their liberty.

Basic principles

79.  Theleading principles for the use of deprivation of liberty are: (a) the arrest, detention or
imprisonment of a child shall be in conformity with the law and shall be used only as a measure
of last resort and for the shortest appropriate period of time; and (b) no child shall be deprived of
his/her liberty unlawfully or arbitrarily.

80.  The Committee notes with concern that, in many countries, children languish in pretrial
detention for months or even years, which constitutes a grave violation of article 37 (b) of CRC.
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An effective package of alternatives must be available (see chapter 1V, section B, above), for the
States parties to realize their obligation under article 37 (b) of CRC to use deprivation of liberty
only as a measure of last resort. The use of these alternatives must be carefully structured to
reduce the use of pretrial detention aswell, rather than “widening the net” of sanctioned children.
In addition, the States parties should take adequate legislative and other measures to reduce the
use of pretrial detention. Use of pretrial detention as a punishment violates the presumption of
innocence. The law should clearly state the conditions that are required to determine whether to
place or keep a child in pretrial detention, in particular to ensure his’her appearance at the court
proceedings, and whether he/she is an immediate danger to himself/herself or others. The
duration of pretrial detention should be limited by law and be subject to regular review.

81l.  The Committee recommends that the State parties ensure that a child can be released
from pretrial detention as soon as possible, and if necessary under certain conditions. Decisions
regarding pretrial detention, including its duration, should be made by a competent, independent
and impartia authority or a judicia body, and the child should be provided with legal or other
appropriate assistance.

Procedural rights (art. 37 (d))

82. Every child deprived of his/her liberty has the right to prompt access to legal and other
appropriate assistance, as well as the right to challenge the legality of the deprivation of hig’her
liberty before a court or other competent, independent and impartial authority, and to a prompt
decision on any such action.

83. Every child arrested and deprived of hig'her liberty should be brought before a competent
authority to examine the legality of (the continuation of) this deprivation of liberty within
24 hours. The Committee also recommends that the States parties ensure by strict legal
provisions that the legality of a pretrial detention is reviewed regularly, preferably every two
weeks. In case a conditional release of the child, e.g. by applying aternative measures, is not
possible, the child should be formally charged with the alleged offences and be brought before a
court or other competent, independent and impartial authority or judicia body, not later than
30 days after his/her pretrial detention takes effect. The Committee, conscious of the practice of
adjourning court hearings, often more than once, urges the States parties to introduce the legal
provisions necessary to ensure that the court/juvenile judge or other competent body makes a
final decision on the charges not later than six months after they have been presented.

84.  Theright to chalenge the legality of the deprivation of liberty includes not only the right
to appeal, but also the right to access the court, or other competent, independent and impartia
authority or judicial body, in cases where the deprivation of liberty is an administrative decision
(e.g. the police, the prosecutor and other competent authority). The right to a prompt decision
means that a decision must be rendered as soon as possible, e.g. within or not later than two
weeks after the challenge is made.

Treatment and conditions (art. 37 (c))
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85. Every child deprived of liberty shall be separated from adults. A child deprived of hig/her
liberty shall not be placed in an adult prison or other facility for adults. There is abundant
evidence that the placement of children in adult prisons or jails compromises their basic safety,
well-being, and their future ability to remain free of crime and to reintegrate. The permitted
exception to the separation of children from adults stated in article 37 (c) of CRC, “unlessit is
considered in the child’s best interests not to do so”, should be interpreted narrowly; the child's
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best interests does not mean for the convenience of the States parties. States parties should
establish separate facilities for children deprived of their liberty, which include distinct,
child-centred staff, personnel, policies and practices.

86.  Thisrule does not mean that a child placed in afacility for children has to be moved to a
facility for adults immediately after he/she turns 18. Continuation of his’her stay in the facility
for children should be possible if that is in hissher best interest and not contrary to the best
interests of the younger children in the facility.

87. Every child deprived of liberty has the right to maintain contact with hisher family
through correspondence and visits. In order to facilitate visits, the child should be placed in a
facility that is as close as possible to the place of residence of hissher family. Exceptional
circumstances that may limit this contact should be clearly described in the law and not be left to
the discretion of the competent authorities.

88.  The Committee draws the attention of States parties to the United Nations Rules for the
Protection of Juveniles Deprived of their Liberty, adopted by the General Assembly in its
resolution 45/113 of 14 December 1990. The Committee urges the States parties to fully
implement these rules, while also taking into account as far as relevant the Standard Minimum
Rules for the Treatment of Prisoners (see also rule 9 of the Beijing Rules). In this regard, the
Committee recommends that the States parties incorporate these rules into their national laws
and regulations, and make them available, in the nationa or regiona language, to all
professionals, NGOs and volunteers involved in the administration of juvenile justice.

89.  The Committee wishes to emphasize that, inter alia, the following principles and rules
need to be observed in al cases of deprivation of liberty:

—Children should be provided with a physical environment and accommodations which are
in keeping with the rehabilitative aims of residential placement, and due regard must be
given to their needs for privacy, sensory stimuli, opportunities to associate with their
peers, and to participate in sports, physical exercise, in arts, and leisure time activities,

—Every child of compulsory school age has the right to education suited to his’her needs
and abilities, and designed to prepare him/her for return to society; in addition, every
child should, when appropriate, receive vocational training in occupations likely to
prepare him/her for future employment;

—Every child has the right to be examined by a physician upon admission to the
detention/correctional facility and shall recelve adequate medical care throughout
his/her stay in the facility, which should be provided, where possible, by health facilities
and services of the community;

—The staff of the facility should promote and facilitate frequent contacts of the child with
the wider community, including communications with his/her family, friends and other
persons or representatives of reputable outside organizations, and the opportunity to
visit his’lher home and family;
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—Restraint or force can be used only when the child poses an imminent threat of injury to
him or herself or others, and only when al other means of control have been exhausted.
The use of restraint or force, including physical, mechanical and medica restraints,
should be under close and direct control of a medical and/or psychological professional.
It must never be used as a means of punishment. Staff of the facility should receive
training on the applicable standards and members of the staff who use restraint or force
in violation of the rules and standards should be punished appropriately;

—Any disciplinary measure must be consistent with upholding the inherent dignity of the
juvenile and the fundamental objectives of institutional care; disciplinary measures in
violation of article 37 of CRC must be strictly forbidden, including corporal
punishment, placement in a dark cell, closed or solitary confinement, or any other
punishment that may compromise the physical or mental heath or well-being of the
child concerned;

—Every child should have the right to make requests or complaints, without censorship as
to the substance, to the central administration, the judicial authority or other proper
independent authority, and to be informed of the response without delay; children need
to know about and have easy access to these mechanisms,

—Independent and qualified inspectors should be empowered to conduct inspections on a
regular basis and to undertake unannounced inspections on their own initiative; they
should place special emphasis on holding conversations with children in the facilities, in
aconfidential setting.

V. THE ORGANIZATION OF JUVENILE JUSTICE

90. In order to ensure the full implementation of the principles and rights elaborated in the
previous paragraphs, it is necessary to establish an effective organization for the administration
of juvenile justice, and a comprehensive juvenile justice system. As stated in article 40 (3) of
CRC, States parties shall seek to promote the establishment of laws, procedures, authorities and
institutions specifically applicable to children in conflict with the penal law.

91. What the basic provisions of these laws and procedures are required to be, has been
presented in the present genera comment. More and other provisions are left to the discretion of
States parties. This also applies to the form of these laws and procedures. They can be laid down
in special chapters of the general criminal and procedural law, or be brought together in a
separate act or law on juvenile justice.

92. A comprehensive juvenile justice system further requires the establishment of specialized
units within the police, the judiciary, the court system, the prosecutor’s office, as well as
specialized defenders or other representatives who provide legal or other appropriate assistance
to the child.

93.  The Committee recommends that the States parties establish juvenile courts either as
separate units or as part of existing regional/district courts. Where that is not immediately
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feasible for practical reasons, the States parties should ensure the appointment of specialized
judges or magistrates for dealing with cases of juvenile justice.

94, In addition, specialized services such as probation, counselling or supervision should be
established together with specialized facilities including for example day treatment centres and,
where necessary, facilities for residential care and treatment of child offenders. In this juvenile
justice system, an effective coordination of the activities of al these specialized units, services
and facilities should be promoted in an ongoing manner.

95, Itis clear from many States parties reports that non-governmental organizations can and
do play an important role not only in the prevention of juvenile delinquency as such, but also in
the administration of juvenile justice. The Committee therefore recommends that States parties
seek the active involvement of these organizations in the development and implementation of
their comprehensive juvenile justice policy and provide them with the necessary resources for
this involvement.

VI. AWARENESS-RAISING AND TRAINING

96.  Children who commit offences are often subject to negative publicity in the media, which
contributes to a discriminatory and negative stereotyping of these children and often of children
in general. This negative presentation or criminalization of child offenders is often based on
misrepresentation and/or misunderstanding of the causes of juvenile delinquency, and results
regularly in a call for a tougher approach (e.g. zero-tolerance, three strikes and you are out,
mandatory sentences, trial in adult courts and other primarily punitive measures). To create a
positive environment for a better understanding of the root causes of juvenile delinquency and a
rights-based approach to this socia problem, the States parties should conduct, promote and/or
support educational and other campaigns to raise awareness of the need and the obligation to
deal with children alleged of violating the penal law in accordance with the spirit and the letter of
CRC. In this regard, the States parties should seek the active and positive involvement of
members of parliament, NGOs and the media, and support their efforts in the improvement of the
understanding of a rights-based approach to children who have been or are in conflict with the
penal law. It is crucia for children, in particular those who have experience with the juvenile
justice system, to be involved in these awareness-raising efforts.

97. It is essential for the quality of the administration of juvenile justice that all the
professionals involved, inter alia, in law enforcement and the judiciary receive appropriate
training on the content and meaning of the provisions of CRC in genera, particularly those
directly relevant to their daily practice. This training should be organized in a systematic and
ongoing manner and should not be limited to information on the relevant national and
international legal provisions. It should include information on, inter alia, the social and other
causes of juvenile delinquency, psychological and other aspects of the development of children,
with specia attention to girls and children belonging to minorities or indigenous peoples, the
culture and the trends in the world of young people, the dynamics of group activities, and the
available measures dealing with children in conflict with the penal law, in particular measures
without resorting to judicial proceedings (see chapter 1V, section B, above).
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VIl. DATA COLLECTION, EVALUATION AND RESEARCH

98.  The Committee is deeply concerned about the lack of even basic and disaggregated data
on, inter aia, the number and nature of offences committed by children, the use and the average
duration of pretrial detention, the number of children dealt with by resorting to measures other
than judicial proceedings (diversion), the number of convicted children and the nature of the
sanctions imposed on them. The Committee urges the States parties to systematically collect
disaggregated data relevant to the information on the practice of the administration of juvenile
justice, and necessary for the development, implementation and evaluation of policies and
programmes aiming at the prevention and effective responses to juvenile delinquency in full
accordance with the principles and provisions of CRC.

99. The Committee recommends that States parties conduct regular evaluations of their
practice of juvenile justice, in particular of the effectiveness of the measures taken, including
those concerning discrimination, reintegration and recidivism, preferably carried out by
independent academic institutions. Research, as for example on the disparities in the
administration of juvenile justice which may amount to discrimination, and developments in the
field of juvenile delinquency, such as effective diversion programmes or newly emerging
juvenile delinquency activities, will indicate critical points of success and concern. It is
important that children are involved in this evaluation and research, in particular those who have
been in contact with parts of the juvenile justice system. The privacy of these children and the
confidentiality of their cooperation should be fully respected and protected. In this regard, the
Committee refers the States parties to the existing international guidelines on the involvement of
children in research.



