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CASES IN WHICH INDIVIDUALS ARE 1O PE SIMMONED REFORE
A CRIMINAIL COURT UNDER THE CONVENTION ON GENOCIDE

The purpose of this memorendwm is to explaln thoe questlon of the
- determination of the Jurisdiction called upon to punlsh genooide,
f‘ © It 1s important to know which individuals should, under the Convention,
" be summoned before a national er inteynational eriminal court and in -
what clroumstonces they might have been srrested for prosecubion pmrposmos
= This memorendum describes the various cases which may arlse,
| I, GENOCIDE BY MEMBERS OF COVERNMENIS
L+ How would the offenders ba arrested? -
~ In prectice, offendsrs could be captured in only three instances:
(a) If they fell in enemy hands during war or owing to defeat;
(b) If they werc arrested in the course of intermational police .
action organized by the Security Council; | _' '
(¢} If, having fled from their country on being overthrown (a&verse |

. elections or revolution) they were arrested sbroad, .
‘Remark: Thore is also the possibility of offenders not having been
‘ﬁngpturea at all (either because still in power or becamuse thelr place of
fhiding would be unknown). In this case, it might still seem advisable to °
;i#uﬁg& them in sbgentia, '
:2, What court would heve Jurigdiction?

. In all cases, signatory States would have the right and even tha duty

*“?‘uxptuxe the offenders and turn them over to a court. |

This court would be elther intermational or mational,
A+ Intermational Court |
(a) It could be an ad hoo hoo internatlonal court set up. far the |
-occaglon by agreement of the Powera principslly :Lnteresi:@d, Suah—- VERT ;
1g the case of the Nuramherg Teibunal S _,f 
(b} It could be en international court, organized under ths ;
~ Convention for the prevention snd punishment of genocide. (upecial
-permenent court for genocide - gghygg caurt - 1n¢arn&tional criminal
@c@u@%;ﬁ%ﬁ@ géneral jurisdictaon)‘V ‘ :

. /B. Natlomal Court
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(a) The Court could be ons of the naticual courts of the counbry

the police force of which had capbured the offending members of

governments, In this caese, the State would take the initistlive
of turning them over to 1ts owm courta.,

(b) The Court could be the natiomel court of a State which the

Powers concermed had decided to embrust with the tagk of

Tepresgion. '

There might be various reesons for this cholce: one instance
gight be that the principal victlms of the acts of genocide were nationals
cf ‘che country of the Jurlsdiction or under its protection.

... II, GENOCIDE BY OTHER THAN MEMBERS OF GOVERNMENTS
In this case the offenders would be individuals or government agents 3
guilﬁy of gencoeide, attempted genocide, or praparahion for or instiga.tion
to genoclde, etc... - o ' ‘
1.  How would offenders he srrested?
| 'l‘hera could in fact be three caged:
, (a.) They might. be caught by the au“ohcri'bies of the State where
5 the offence was committed; Creed :
(b) TThey might be caught on the territory.of a State other than the

one where the offence was commitbed, Or they might have fled abroad

to esoape Internatiomsl Justice or for other reasons; '
(e) Offonders might be captured during a war or at the end of the
war by the adverse forces. | '
Ry Whet courts would have jurisdiction?
. Tirst case - The offenders have been captured by the s.gren'bs of the
State where the offence has been conmitted,

. The State is under the obligation, uUnder the Convention end the
general prinoiples of law, to punish genocide acts committed on its
i‘,erri'hox*y; Tf 1t complies with this duty its nationmal ‘coutts have

_ Jurisdiction irrespective of the nationality of offenders.
 Becond cage Agents of the Stete have captured offenders who
o | comnitted $heir crime in another counbry. S
These individusls ere ‘either refugees trying to cscape from “tlm
%&'te ~here they commi*hted theix‘ erimes, who happen to be abroad,
R The agents of: the Stake a3id- their duty in capturing fthe offenders.
S The?f must see to 1k that they are turned over to a court of criminal
,Juriediction. For this purpose the State will grent oxtradition of
;the; offenders to the State vhere the crime was committed. - Should
B | Qxbmditiqn m"b be reques*bed_ or granted, the State where they were

Jarrested
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arrested will turn them over to ite cwn courts. In either case,
national courts will be called upon to pass Judgment. The authors
of several conventions organizing international repression have
congidered vhis situation and heve determined the rules govérning'
the Jurisdiction of the various national courts,*

The case may arise where a State, having captured the offenders,
vhile deesirous %o see them punished, and because 1t so desires, would
be reluctant to grant extradition or to turn them over to its owm
courts. This is the case dealt with by the authors of the Convention
for the creation of an intermational penal court slgned in Geneva
on 16 November 1937.%¥% (Article 2)

They considered that a State would be unwilling to oxtradite
because the spplication ceming from a State which connived in the
offence or from a weak State mlght be an attempt to save the offenders,
They considered that a State might be unwilling to turn them over
to its own courts fearing that these (end the jury in particular),
being beyond Goverrmment action, might give a bad sentence and hold
the offenders not guillty. In elther case the State would fulfill
its obligations to ensure trial of the offenders by turning them
over to an international court. It would thus be discharged of its
liability,

Third case -~ The offenders have been capbtured by the adverse
Pewers during a wer or at the end of war.
In this caese one nay counsider action either of national or

international courts.

: A e Aerian oenis

¥  TImternational Convention for the Suppression of the Traffic in Women

and Children - Geneve - 30 Septemwber 1021

International Convention for the Suppression of the Circulation of and
Traffic in Obscene Publicatlons - Geneva, 12 September 1923
Convention concerning Slavery - Geneva, 25 September 1026
Convention for the Suppression of Counterfeiting Currency, Geneva,
20 April 1929

Convention for the Suppression of the Traffic in Women, of Full Age,
Geueva, 11 October 1933

Convention for the Suppression of the Illicit Traffic in Dangercus
Drugs, 28 June 1936, ,

* Thig Convenmion; gigned by thirteen countries, has not been ratified and

- 18 therefore not in foree, The reascms for non-rabification are immateria
It may be noted however that the internaticmal convention Ffor the
represalon of tervorlsm signed the same day mot with a similar fate and
wag ratifled by only one countiy, : :

/A. National Courts
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A Babionsl Ooumbaros e o ol .
They may be the courts of the Stete which ceptured. the orfenders,

or-the courts of the .country to which the victims belonged and. to
vhich the offenders have been turned over. It might also be the courts
of the v.nquished State, asswning that it could inflict punishmen®
| ¢+ - after a change ‘of reglue, .
- Be - Internedionsl Courts o« S LoenTe
(a) If the victims belong to several States, the court might be
an gd hoc international State organized by the several States to
which the -v:t‘é’cims belonged. ., v
(o) As in the case of members of governments, the olfénders
" - may be turned over to an International court organized especially
by the Convention on Genocide or by an inbermational court of
general jurisdiction, Bubt conditions of repression would differ

“from those in the cage of members of government because, for:
“lnstance, the humber of of Pepdery nay be very largs,.

LY




