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REPORT OF THE 1953 COMMITTEE ON INTERNATIONAL CRIMINAL JURISDICTION1 

Chapter Z 

INTRODUCTION 

BACKGROUND op. TRE ESTABLISHMENT 017 ~1.1~ 
COMMITTEE 

1. The General Assambly, on 12 December 1950, 
adopted resolution 489 (V) which reads as follows : 

“Recalling that, in its resolution 260 B (III) of 
9 December 1948, it considered ‘that, in the course 
of development of the international community, there 
will be an. increasing need of an international judicial 
organ for the trial of certain crimes under in’ter- 
national law’, and that, in the same resolntion, it 
invited the International Law Commission ‘to study 
the desirability and possibility of establishi’ng an 
international judicial organ for the trial of persons 
charged with genocide or other crimes over which 
jurisclic;tion will be conferrecl upon that organ1 by 
internartional conventions’, 

“Naving gkvn preliminary consideration to part 
IV of $the report of the International Law Commis- 
sion on the work of its second session,2 

“Bea&zg in ?izind ar.ticle VI of the Convention on 
the Prevention and Punishment of ,the Crime of 
Genocide,fi 

“Bcarilzg ilz f&d, fur,thcr, that a final deci,sion 
regarding the setting LIP of such an international 
penal tribunal cannot be taken except on the basis 
of roncrete proposals, 

“1. Decides that a committee composed of the 
represenatatives of the following seventeen Member 
States, namely, Austrabia, Brazil, China, Cuba, Den- 
mark, Egypt, France, India, Iran, Israel, the N,ether- 
lands, Pakistan, Peru, Syria, the United Kingdom 
of Gr& Britain and Nol;thern Ireland, the United 
States of America anld Uruguay, l&all meet in 
Geneva on 1 August 1951 for &he purpose of pre- 
paring one or more preliminary draft conventions 
and proposals relating to khe establishment and the 
statute of an international criminal courlt ; 

“2. Rcqucsts the Secretary-General to prepare and 
submit to the committee referred to above we or 
more preliminary draft conventions and proposals 
regarding such a court; 

“3. Reptsst~ the Secretary-General to make all 
necessary arrangements for the convening of the 
committee and for it’s meetings; 

’ Previously distrilbuted as document A/ACX/L.13, dated 
24 August 1953. 

‘See OQicial Records of t/w General Aswrzbly, Fifth 
SCSS~OU, S~rjfilcmcnt No. 12, document A/1316. 

* See General Assemtbly resolution 260 A (III) of 9 Deccm- 
‘her 1948, annex. 

“4. Reqfrests the Secretary-General to communi- 
cate Che report of the committee to the governments 
of Member States so that their observations may be 
submi,tted not later thau 1 June 1952, and to place 
the question on the agenda of the seventh session 
of tihe IGeneral Assembly.” 

2. In pursuance of the above resolution, the Com- 
mittee on International Criminal Jurisdiction (here- 
after referred to as the Geneva Committee) convened 
at Geneva on 1 August 1951. Within the time limits 
set for irts work the Geneva Committee formulated 
proposals regarcling so,me of the more important ques- 
tions to which the creation of an international criminal 
court gives ,rise, and gave in its repo& (hereafter 
referred to as the Geneva report) a general survey 
of tmhe opinions expressed by members of the Com- 
mittee.” 1.t #did not wigh to give these proposals any 
appearance of finality. They were offered as a con&i- 
bution to a study which, in the opinion of the Geneva 
Committee, had yet to be carried several steps fo,r- 
ward before the probIem of an international criminal 
jurisdiction, with all its implications of a political 
as well as a juridical character, was ripe for decision 
(Geneva repopt, paragraph 17). The report of the 
Geneva Committee was transmitted to the govern- 
ments of Member States for their comments. 

3. D.uring the seventh session of the ,General Assem- 
bly the Genfeva report was discussed in the Sixth Com- 
mitteee and at a plenary meeting of the General 
Assembly’. On 5 December 1952, the General Assembly 
adopted resolution 687 (VII) which reads as follows : 

“The Gene& Assembly, 
“‘Beahg in. allrind that, by resolutioa 489 (V) of 

12 Dece.mber 1950, the General Assembly established 
a Committee on International Criminal Jurisdiction, 
consisting of represenltatives of seventeen Member 
States, charged with the task of preparing one otr 
more preliminary ‘draf’t conventions and proposals 
relating to the establishment of an international 
criminal cour’t, 

“Reca.ll~~ag that, by the same resolution, the 
General As,sembly requested tihe Secretary-General 
to communicate the report of the Committee to the 
governments of Member States so that their observa- 
tions coulcl be submitted not later than 1 June 1952, 

‘See ofi& Records of the GCTWY~Z Assngably, SeWnth 
se&o~t, .S~pplc~~zel~f NO. 11, document h/2136. 

6The summary records of the proceedings of the Geneva 
Committee bear the symbol ilumber A/AC.48. 

o See Official Reco;-ds of the Gcwr-a,1 Assembly, Seventh 
Ssssio~~, Si+th Co~rnitfee, 321st to 328th meetings. 

‘Ibid., Phary Mcctirrgs, 400th meeting. 



and to phce the question on the agenda of the 
seventh session of the General Assembly, 

‘No&g that (t,he Committee, meeting in August 
1951, has prepared a ,repor,t containing a draft 
statcute for an international criminal court and that 
the Secretary-General, by a letter of 13 November 
1951, has transm.itied tie Gommittee’s report to the 
governments of Member S’tates requesting their 
observations thereon,, 

“Considering, however, that the number of States 
which have given their comments and suggestions 
is very small, 

“Co&de&g that tihere is need for further study 
of problem6 relating to an international criminal 
jurisdiction, 

“l., Exjwesses to the Committee on International 
Criminal Jurisdiction its appreciation for its valuable 
wolrk on the draft statute; 

“2. Urges the Member States which have not yet 
done so to make their comments and suggestions 
on the ‘draft startute, in particular if they are of the 
opinion that further action should be taken by the 
General Assembly with a view to tihe establishing 
of an international criminal courti; 

“3. Decides to appoint a Committee composed of 
one representative each of seventeen Member 
States, which States shall be designated by the Presi- 
den’t of the SGenerral Assembly in consultation with 
the Chairman of the Sixth Committee, and directs 
that ‘this Co,mmittee shall meet at the Headquafiters 
of the United Nations in 1953, the exact date to be 
determined by the Secretary-General, with the fal- 
lowing terms of reference: 

“(a) In the light of the comments8 and suggestions 
on the draft statute submitted by governments, as 
well as of those made during the debates in the 
Sixth Corn&tee, 

“(i) ,To explore the i,mplications anId conse- 
quences of establishing an international 
criminal court and of <the various methods 
by which this might be done ; 

“(ii) To lstudy the relationship between such a 
count and the United Nations and its 
organs ; 

“(iii) To re-examine the draf,t statute; 

‘I(b) To submit a report to be consijdered bjr the 
General Assembly at its ninth session ; 

“4. Reqztests the Secretary-General to provide all 
necessary services and facilities for the meetings of 
ithe Cornm$t,ee.” 

4. In. pursuance af the above resolution, the 1953 
Committee on International Criminal Juris&&n 
(hereafter referred to as the Committee) convened at 
New. York on 27 Jzlly 1953. It ,held twenty-three 
meetmgs and concluded its work 011 20 August 1953. 
5. Witth the exception of Pakistan, which &d not send 
a representative, all the Member States designated by 
the Presimdent of the Genera.1 Assembly, in comultation 
with the Chairman of the Sixth Committee, under the 
resolution quoted above, were represented on the 

‘See OBicial lkords of the General Assc&ly Sevejtth 
SCSWZ, Alc?tenes agenda item 52, document A/2186 &d Add.1. 

Committee. The fol!owing i’s a list of their representa- 
tives and alternate representatives : 

rlrgelztina: Mr. Fernando Garcia Olano, Mr. RaGl A. 
Lame1 

Australia: Mr. Allan H. Luomes 
Belgium: Mr. J. Y. Dautricouti 
China: Mr. Hua-Gheng Wang 
Dertnaark: Mr. Birger Dons-Moeller 
Egypt: Mr. Yehia Sami 
France: Mr. Marcel Merle 
Israel: Mfr. Jacob Robinson, Mr. David I. Marmor 
Netlzerlands: Mr. B. V. A. Riiling 
Pwwna: Mr. Ernestu de la Ossa 
Perel: Mr. Manuel Feliz MaGrttia 
Plzilipgines: Mr. Mauro MCndez 
United I<ingdogq of Great B&ain and Nortlzern Ire- 

land: Mr. Francis A. Vallat 
United States 01: America: Mr. #George Maurice Morris, 

Mr. John Malctos 
Venez&a: Mr. Victor !M. PCrez Perozo 
Y~~goslntia: Mr. Djuno Nincic, Mr. Aleksander 

Bozovic. 

6. At the first mee,ting, the Committee elected the 
following offic,ers : 
ChairqTzart: Mr. George Maurice Morris, United States 

of America 
Vice-Clza&nan: Mr. Victor M. PCrez Perozo, Vene- 

zuela 
Rapportezw: Mr. B. V. A. R&g, Netherlands. 

7. At its eighth meeting, the Committee elected a 
Standing Drafting S&Committee, coasisting of the 
Chairman and the Rapporteur of the Committee and 
the representatives of Argentina, Austsralia, BeIg$z 
and ,th.e Philitppines. Under the chairmanship of 
Rapporteur, the drafting snb-conlmittw held “0 
meetings and, on the basis of decisions of principle 
taken by tihe fual Committee, prepared drafts for the 
consideration of ;the CZommittee. 

8. The Committee had before it the report of the 
Geneva Committee (A/2136), containing as annex I 
the ‘dmraf,t statute for an international criminal court 
(hereafter referred to as +he Geneva draft skatute) . 
It also considered a “Compilation of Commentis and 
Suggestions relating to the Draft Statute for an Inter- 
national Criminal Court” (A/AC.65/1), prepared by 
$the Secretariat, containing, ulldder nine .sectlons, a 
compilation of the comments and suggestlons on the 
Geneva repo’rt and the annexed draft stat&e which 
were submitted in writing by eleven governments 
(A/ZlS6 and Add.1) or were made orally during the 
seventh session of the General Alssembly. During the 
course of the Committee’s work the Government of 
Belgium placed written comments on the subject &fore 
the Committee (A/AC.65/3). 

9. In addition, a memorandum entitled “Historical 
Survey of bhe Question of International Criminal 
Jurisdiction” (A/CN.4/7/Rev.l), originally prepared 
by the Secretary-General for the International Law 
Commission, was also made available to the ‘Ckmmit- 
tee for its information. 

10. In the course of its discussions, the Qmmittee 
dealt with the main problem relating to the establish- 
ment of an internatibnai criminal court and re- 
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examined the Geneva draft statute. The views of tihe 
members of the Committee are contained in the sum- 
mary records of the plenary meetings (A/hC.fX/SR.l- 
23 inclusive) .O The present report contains a summary 
of the discussions, .&he proposals made during the 
debate, and the ,results of the voting upon these pro- 
posals. For the sake of brevity, and to avoid repetition, 
it does not conitain #the opinions expressed during the 
debates in the Geneva Commit~tee. It will refer to the 
Geneva report when appropriate, and will contain 
only such references where no new viewpoints trans- 
pired dumring the discussions in the present Committee. 
Consequently, to grasp the intention of the drafters, 
it will #be necessary to’ rely not oaly on the present 
report, but also on the Geneva report. 

TERMS OF REFERENCE 

11. At the very beginning of its del,iber&ions, the 
Committee examined the scope and nature of the task 
which the General Asscrmbly had e&rusted to it under 
resolution 687 (VII) of 5 December 19.52. 

12. Some members expressed the convi’ction that, i,n 
the presenit .stage of international relations and inter- 
national organization, any attempt to establish an 
international criminal jurisdiction would meet with 
insurmountable obstacles. As an ultimate objective an 
international criminal coulrt would be desirable, but 
its establishmen~t at the presen,t time woul’d do more 
harm than good. T-he rigid maintenance of criminal 
justice was likely to endanger the maintenance of peace. 
Since *the Committee consisted of representatives of 
governments the members should express themselves 
as to whether or not they considered bhe creation of 
an international criminal court possible and desirable. 
It was mentioned that under paragraph 3 (a) (i) of 
resolution 687 (VII) the Committee was entrusted 
with the task of exploring “the implications and con- 
sequences of establishing an internatzional criminal 
court”, Such a task presupposed that the Commibtee 
would decide on its a,ttitude as to the proble’m of inter- 
national criminal jurisdiction, 

13. Other membens felt that the ,General Assembly 
had not instructed the Committee to express an opinion 
as to the advisabil.ity of creating an internatio,nal 
criminal court. The task of the Committee was to 
explore the implications and consequences of estab- 
lishing an international criminal court, indicating 
advantages and disadvantages. Its furbher task was 
to explore the implications and consequences of the 
various methods by which this might be (done, and 
in so doing, demonstrate clearly the advantages and 
disadvantages of eaoh method. Its next task was to 
study the relationship between an international criminal 
court and the United Nations and its organs, and 
from such a study again woul,d t,ranspire advantages 
and disadvantages of the different kind of relat,ions 
which could exist between a court and the United 

*An index of the summary. records, the present report 
and the draft statute will be issued as document A/AC.65/4. 

Nations. By SO doing, the Committee would enable the 
General Assembly to appreciate the full scope of the 
problems involved, and to judge upon the issues with 
full knowledge of them. 

14. The opinion ahat the Committee had the function 
of studying the matters involved, and of sullmit;ting the 
results of its study to the General Assembly for final 
.i@ment, was shared by the majority of the members, 
and the Committee proceeded on that understanding 
of its task. All members expressed their willingness 
to co-operate in the task in order to furnish the 
Assahly with bhe most thorough studies aad the best 
draft stat,ute possible. It was understood that no mem- 
ber would be ‘debarred from expres.sing his opinion 
as to the desirability of setting up an international 
criminal court, and it was furthermore understood 
that 110 member, by par,ticipating in the deliberations 
of the Committee and by voting on any principle or 
draft text, would commit his government to any of 
the decisions which might eventually be adopted. 

15. On this understanding of its terms of reference, 
the Comr&t.ee adopted, at the first meeting, the fol- 
lojwing agenda : 

(1) Consi’deration of the i’mplications and conse- 
quences o’f establishing an internati’onal criminal court 

(2) Methods by which an international criminal 
court might be established 

(3) Rdationship between an international criminal 
court and the United Nations and its organs 

(4) ,Re-examination of the Geneva draft statute 
(5) Further consideration of the implications and 

consequences of establishing an international crimin&l 
court 

(6) Adoption of ‘the report of the Committee. 

16. During the re-examination of the Geneva draft 
statute, it became apparent that the method of estab- 
li.$rment of #the .ilzternbtional criminal CO& and the 
question whether or not close relations should be 
established between the court and the United Nations 
had some bearing upon bhe content of specific articles. 
The me<mbers agreed that the General Assembly would 
not be assisted by the formulation of numerous statutes, 
covering all possibilities. Considering that its report 
woukl contain the proposals made by members, the 
Committee #decided that it should d.raf’t oue statute, 
this statute being the resu’lt of the re-exatninatlon of 
the Geneva draft statute. The latter ‘draft s&ute was 
based on the establishment of a court by a convention 
conclude,d under bhe auspice,s of the United Nations. 
In reviewing the ,Geneva draft statute the Committee 
had in mind an international criminal court fUnCtiO?ing 
a.lmost completely separately from the United Natms. 
Ia order, however, to indicate another possibility, the 
C.ommittee deci#ded to draft, where appropriate, alter- 
native texts on the basis of a court linked by closer 
ties to the United Nations, which basis, in the opin,ion 
of some mem,bers, would find expression in the estab- 
lishmellt of the court by the United NaiiOllS (See ho 

paragraph 69 below). 
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Chapter II 

GENERAL PRINCIPLES 

INTERNATIONAL CRIMINAL JURISDICTION AND THE 
PRESENT STAGE OF INTERNATIONAL LAW AND INTER- 
NATIONAL RELATIONS 

1.7. So,me members, though considering the establish- 
ment of an international criminal court an important 
and ultimately highly desirable development in world 
affairs, expressed the conviction that at the present 
stage any attempt to establish an international criminal 
jurisdiction would put a strain on international good 
feeling and co-operation, and would meet with insur- 
mountable obstacles. Present international law was 
based on relations among States. The Charter of the 
United Nations was allso based thereon. International 
criminal jurisdiction over individuals, therefore, did 
no’t fit in with the present &et-up of the United 
Nations. An international criminal court presupposed 
an international community with the power necessary 
to operate the court, and such power did not exist. 
A surrender of some present State sovereignty would 
be the condition for the establishment of the court 
and such surrender was highly unlikely. Therefore’ 
the rourt would be powerless, and its establishmen; 
wodcl ,be an empty gesture. It wotlld be improper to 
establish the court before international criminal law 
had been defined in generally adopted conventions. 
Moreover, this ,establishment, it was said by one mem- 
Fer, would interfere with the principle of universality 
In the prosecution of such crimes as piracy, and would 
interfere with existing extradition treaties. For these 
and other reasons, some members felt that t,he tGenera1 
Assembly should be advised not to proceed further in 
this field for the time being. 

18. Other members, although realizing the rather 
primitive stage of inter-State relations--a primitive 
stage which, in the field of international criminal jmis- 
diction, had led to the establishment of ad hoc tr,ibunals 
such as those of Niirnberg and Tokyo alld to -the 
regional development of international criminal jurisdic- 
)tion, e.g., jurisdiction over economic crimes in the 
European Coal and Steel Community-emphasized the 
point that modern international law was begi,nning to 
recognize the individual as a subject possessing rights 
(for instance, in the Universal Declaration of Human 
Rights), and AD possessing duties. In the judgment 
of ~ikhrg, it was decided ‘that those duties trans- 
tended even obligations to &he nationail State. The 
moral obligation of living up to the principles of the 
post-war judgments, and the undeniable fact of the 
existence of a COMnion standard of norms to be applied 
e.g., the unanimously affirmed principles of Nfirnberg’ 
made international crim’inal jurisdiction desirable and 
it shonld 1~ promoted by establishing the possibility 
of such international criminal juri&ction as far 
as present inter-Stat<, relations would permit. Con- 
Se(pe~~tly, those tnembers favoured the establishment 
of a court, the jurisdiction of which would &ped 
on voluntary submission 40 that jurisdiction by the 
States willing SO to submit. They were aware of the 
intricacy of the problems involved, and were willing 
to prtxcetI Only with the utmost caution. 

4 

NECESSARY CHARACTERISTICS OF AN INTERNATIONAL 
CRIYINAL COURT 

19. As to the kind of coul;t to be created, some mem- 
hers believed it indispensable that it should have five 
qualities : stability, perman’ence, independence, J&X- 
tiveness and universal&y. In their view, it Was use!,ss 
and even dangerous to create a court of Inferior q~~al~~~ 
whi,ch woul’d not have an adequate measure of any 
of these charaoteristics. They thought it was b&tter 
to have no international crimin,al court than a second- 
rate one. 

20. Other members, however, thought it unrealistic 
to imkt upon perfection aft the outset. In the Present 
rather pri,mitive stage of inter-State relations, an Inter- 
national criminal jurisdiction which woubd snot reach 
the level of present ‘domestic jusisdictiqn would be 
adequate. All legal insti,tutions needed tune to ?$row 
and develop. Therefore, they maintained, internatlonal 
criminal jurisdiction, on the basis of a vely modest 
beginning, should be given a chance to grow. It was 
better to create a court with imperfect powers and 
limited competence than to create none at all. 

RELATIONS BETWEEN AN INTZRNATIONAL CRIMINAL 
COURT AND TE-IEUNITED NATIONS 

21. Soime members of ,the Committee b&eved that 
the question of the relations between an intematbnal 
criminal court and the United Nations Ghsd some bear- 
ing upon the question of the mnethod by which such 
a court was to be created, so that the closer the desired 
relations the greater the .role of the United Nations in 
the creation of the court would tend to be. But *here 
was no necessary logical connexion between the two 
questions. Tlhus, for example, it would be possible 
that a court would have close links with the United 
Nations though established by multilateral COIW~~- 
tions, or that a court set up by General Assembly 
resolution would function almost completely illsde- 
pendently of the Organization. 
22. All members were in a;ccord that there shotlld 
be some degree of sponsorship by the United Nations 
for the creation of the cour,t, if it were ultimately found 
desirable and possible to create one. The various forms 
which ‘the members believed ,&is spon,sorship should 
take are discussed in the section of the present report 
dealing with the methods ,of establishment. Tlhere was 
less agreement, however, as to the relations which 
should exist between the court, after i,ts establishment, 
and the United Nations. 
23. One view was that it was ,desirable that: the court 
and the United Nation’s should operate as separately 
as possible. A close relationship w,ould, under this view, 
be prejudicial both to the COLW and to the U&ed 
Nations, as it woulld impair the necessary independence 
of the court and w&d involve the United Natio.ns 
in a hazardous new enterprise which would 0x11~ 
increase existing tensions and divisions &t&in the 
Organization. Undue political interference was espy- 
CiallY femd if close ties between the court and the 
United Nations should exist. Above 41, the court 
should be independent, and independence was iltnpos- 



sible if the United Nations could bring i.nfluence to 
bear upon *he court. 

24. Other members thought that the United Nations, 
after having assisted at the birth of the count, should 
provide it with services ,whicjh it could not efficiently 
perform for itself, especialIy in the early steps’ of its 
development, and should co-operate with the court. 
“T,hough the United Nations”, as the member from 
Israel put it, “might not be the parent body proper 
of the new-born cour,t, it would be the m’idwife and 
the nurse and would always remain its guide and 
friend” (A/AC.liS/SR.4, page 9). 

25. Still ,other members envisaged closer ties, and 
desired ,that an international criminal court should 
be an organ ‘of <the Uniteid Nations, or at least a body 
set up anld functioning within its framework. The com- 
munity of whkh the United Nations constituted the 
organized form needed a criminal court to pronounce 
upon acts considered crimes within that community. 
Albhough present State sovereignty prevented the set- 
ting up of a. court w&h obligatory jurisdiction, this 
iact ,did not prevent the estabkhment of the court 
within the framework of the United Nations, even 
though the count would only have jurisdiction on the 
basis of voluntary submission *by States to thst juris- 
.diction. The establishment of the court witfhin the 
United Nations w&d clearly express the #recognition 
of the principles of individual criminti responsibility 
towards ithe worl’d community, would grant the court 
the desked authority, would open the road to universal 
acceptance of its jurisdiction, anld would be a guarantee 
of its fu,nctioning folr ,&the common goo’d. 

26. Specific points concerning the selationship between 
the coulyt and the Unikd Nations-for example, the 
question, who shoul.d aominate and elect the judges 
and the members of the board of clemency, and who 
should bear the expenses of the operation of the court 
-were discussed in greater detail in connexion with 
particular articles of the draft statute. l?or certain 
articles, the Committee adopted alternative textis, which 
in’dicate some of the consequences of closer or less close 
relations between the court and the United Nations. 

RELATIONS BETWEEN THE MAINTENANCE OF INTER- 
NATIONAL CRIMINAL JUSTICE AND THE MAINTEN- 
ANCE OF PEACE 

27. Most of the members recognized international 
criminal justice as a positive factor in tihe maktenaace 
of peace. The recognition of international criminal law 
as binding upon individuals, whether private indi- 
viduals or State oficials, had been a ,step forward in 
the ldevalopment of international relations. However, 
the applicatilon of that law by national courts or nd IZOC 
inter-national courts hed certain def,ects, The function- 
ing of a permanent international criminal court would 
guarantee a more general interpretation of international 
law and, above all, would express with more authority 
the opinion of the world about the criminal nature of 
specific acts. By so doing it would strengthen world 
opinion, and in this way prolmote better international 
relations, for it wou18d be made more difficult to lure 
peuples znto consenting to a criminal policy. Generally, 
therefore, international criminal jurisdiction was, a 
factor contributing to the maintenance of peace, 
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25. However. some members recorrnized that in 
exceptional c&es the maintenance gf international 
cri’nkal justice might interfere with the maintenance 
of peace. The Charter of the United Nations provided 
for United Nations activity for the maintenance of 
peace, an’d it might wed1 be that in a particular case 
the settlement of a delicate and dangerous dispute 
woul,d be imperilled by a criminal trial. ‘Consequently, 
there was need for a kind of political screening, of 
such a na,ture that tihe United Natio,ns, in the interest 
of peace, could p.revent a case fmrom being brought 
before the court. It was recognized that the court 
would base its judgment solely on the principles of 
jus’tice. Therefo,re, the appropriate moment for politica’ 
considerations *to be brought ilp was when the question 
had to <be *decided whether or not a case #should be 
submitted to the court. Some members felt, however, 
that to give the United Nations this screening power, 
and thereby the power to prevent the access of States 
to the court, would violate the sovereign rights of 
those States. Such a power would be contrary to the 
spirit of the Charter. 
29. Some members considered that nb conflict was 
possible between the functioning of international 
criminal justice and $he maintenance of ‘peace. The 
punishment of criminals could never interfere with 
the maintenance of peace. Consequently, no special 
provision for any political screening before a case 
could be ,brought before the court was desirabh. Such 
provision could only lead to improper concessions to 
expediency in international affaimrs. . 
METI-IODS BY WHICH AN INTERNATIONAL CRIMINAL 

COURT MIGHT BE ESTAELISRED 

30. It was agreed that there were three main methods 
by which an international criminal court might be 
established ; various combin&ions among these three 
methods were also possible. Those methods were the 
establishment of the court through amendment of the 
Charter; establishment by a multilateral convention ; 
and establishment by a resoktion of the General 
Assembly. The Committee also examined in some detail 
the method of creatin,g the court by a General Assem- 
bly resolution, followed by mukilateral conventions 
conferring jur,isdiction. 

A. Establislzmsnt of the court by avnendnzent of the 
Charter , 

31. The Committee distinguished four possible ways 
in whioh this rnethoqd coulmd be applied, as follows : 

(9 

(ii) 

The Charter of the Unitted Nations and the 
Statute of the International Court of Justice 
coulld be amended so as to create a criminal 
chamber lof that Court. This method was 
described in a working paper submitted by 
Panama (A/AC.65/L.3). In ~the view of 
Panama., the crimes to be pttnislhed by the 
criminal chamber should be defined in duly 
ratified conventions, and the chamber’s juris- 
diction should be defined at the Same time as 
it was established. 
The Charter could b-e amended to establish an 
inte,rnational criminal court as a new principal 
organ ; i,ts statute would ‘be annexed to the 
Charter in the same way as the Statute of the 
Intern&ional Court of Justice. 



(iii) 

(iv) 

37 L L. 

An article similar to article 14 of the Covenant 
of the League of Nations could be introduced 
into the Charter. Such an article would empower 
the General Assembly to draw up the (statute 
of an international criminal court and submit it 
to States for ratification and acceptance of 
jurisdiction. 

The Charter could be amended simply to remove 
certain constitutioual difficulties which some 
mc7llhers of the Committee felt now stood in 
the way of the creation of an international 
criminal court by the General Assembly. 

The majority cJf ‘the Commi,ttee was sceptical of 
the lK)s+,il,ilitY of estnl)lishing bhe court in any of these 
ways in the near future. In the view of many m~llbers, 
hitcher, the method presented many advawages of 
stability, independence, effectiveness, permanence and 
universality, and should not be entirely ruled out. 
33. l\lembers favouring the creation of a criminal 
&lll~l.Jer of the International Court of Justice believed 
it fxttter ‘CO build on the basis of that Court’s experience 
ant1 existing structure than to make a completely fresh 
start. The great majority, however, were very reluctant 
tn imlw~se so new and unfamiliar a task on tche Court, 
aal P&laPs thereby to prejudice its past success. 
rjthcr mmlhers thought that the establishment of an 
ir~terrnti4’J~u~ criminal court by Charter amendment 
would entail .so fundamental a change in the nature 
of the United Nations that at the present motnent it 
would IKIt he cksirahle ever1 if it were pcrssible. 
+ %IR members pointed out that at present, when 
mtcrr~~tinnal criminal jurisdiction was only in the first 
step of its development, the establishment of the court 
by Charter .amendment was not advisable. However, 
fhey f:~~n&kred that whatever means of creation might 
f+c’ & #*I-&II ::t ZI:P present time, it was clesirzble to have 
;L I~llsvi-it~tl in the (. l::trtrtr enabling the United Nations 
tt) IMt thr r’imrt 011 :I more solid and Permanent footing. 
7’hP:er I rri?inbers were c)t’ the opinion that such a 
ltr(+tl*11)1i tni&t ~11 II? considered if revision of 
thr’ (‘ltartpr in c*r~rifortnity \vith Article 109 were 
~rllrtc~nljllnted. 

General Assembly resolutions 459 (V) a?d 6%’ 
(VII) and proposals relating to the establlsllment 
and the statute of an international crilllinal court. 

“B. A resolution of the General Ass=nbly deter- 
mining the desirability of the estabdisllmen~t of the 
type of international criminal court provided for 
in the preliminary draft, and empowering the Set- 
retary-General to convene, ull,der the auspices of 
the United Nations, a conference of plellipotentiaries 
for the purpo’se of completing the drafting. of a 
statute of the court, the drafting of Qther lll.stru- 
ments imposing ‘duties on States in regal-d :o the 
competence of the court and i,ts proper f~~nctlol~in% 
and for fo,rmulating requests to the General Assent- 
bly to assume certain responsibilities in regard to 
the court : 

“(a) Sill a recom,mendation shall be lllade by 
a two-thirds majority ; 

‘((b) The diplomartic conference shall be f-@?WSte$ 
to #take into consideration the preliT=inary Clrait 
statute ; 

“(c) The conference shall not col1vene before 
half of the membership of the United Nations 1~~s 
agreed ,to participate; and 

“(d) The conference shall be accessible to 11011- 
Member States and to observers from Member 
States. 

“2. The !diplomatic conference may request the 
General Assembly to empower the Secretary-General 
to assume depository functions in regar,d to the CotI- 
vention establishing the statute and other inter- 
national instruments incidental thereto, anmd to assuzne 
the responsibilities listed under articles 8, 9, para- 
graph 1 of acticl,e 11, paragraphs 2 and 4 of article 
12, paragraph 2 of article 18, anid paragraph 1 of 
article 19 of the ‘Geneva draft statute. 

“3. The diplomatic conference may request the 
General Assembly to charge one of itis subsicfiar_v 
organs (the Peace Observation Commission estab- 
lished uader the ‘Uniting for Peace’ resolution) with 
Political screening of krials before the court in view 
of their possible incompatibility with the maintenance 
of peace.” 

36. It was argued that, apart from all objective 
arguments, concerning the possibility ancl desirability 
of the creation of an international criminal court, the 
main question was the subjective willingness of States 
to create such a court and to confer jurisdiction upon 
it ; the best method of testing that willingness was to 
ascertain whether a substantial number of States was 
willing to take part in a conference ca1le.d for the 
Purpose. Some members believed that posdions taken 
bY Plenipotentiaries in a diplomatic conference were 
a better indication of the attitudes of governnletlts 
than votes in the General Assembly in favoL1.r of a 
resolL%tion, which would commit States to a lesser 
extent. Another advantage of a diplomatic conference, 
it was said, was that it would entrust the preparation 
Of the statute to specially we&qualified de&&es of 
States which were seriously in,terested in bringillg the 
court into being, and would avoid any adverse effect 
fro.m the Participation in the drafting of States which 
Were ofw=d to the court’s existence. 



37. On the other hand, it was ,said that there were 
disadvantages ia the convention method. There were 
difficulties in establishing ,the close links which a 
number of members thought desirable between the 
United Nations and an international criminal court 
established by a convention conduded between some 
of itis I’v1ember.s and some non-MenTbers. The sug- 
gestions of the working paper of Israel would go 
far toward eliminating these .diffi&ties ; however, ‘the 
requi.rements of the wo’rking paper of a two-thirds 
vote in .the General Assembly and then of participa- 
tion in the conference ,by half the Members of the 
United Nations woldcl mean the almost indefinite 
postponement of the creation of the court, It. was 
unwise to adopt so difficult and complicated a method, 
which gave so little prospect of success. Moreover, 
drafting in a conference was less ,desirable than draft- 
ing in ;tihe General Assembly, where a large nzlmbe.r 
of States could make a contribution to the text. A 
court established by a multilateral ‘convention would, 
in the view of +&ese members, have less prestige and 
universality than a court established by the United 
Nations. 

C. Establishnzent of the court by General Assembly 
resohtion 

38. It was stated that this method could offer the 
advantage of bringing the court into being at once. 
The court would then be #ready whenever States wished 
to confer jurisdiction on it by convention or unilateral 
declaration, and, some ‘members believed, the existence 
of the court would stimulate t,he granting of jurisdic- 
tion. Moreover, the court would adopt grubs for 
carrying out its functions (article 24 of the draf’t 
statute) ; ,the kind of trial provided for in the statute 
and rules of the court might set an example for any 
international crimi’nal #trial. IS was ,desir&le to have 
the court in existence and its methods of operation 
laid down, so Ithat if the need for such a court arose 
States would be spared the necessi’ty of creating an 
nd Iaoc tribunal. 

39. Others, however, believed that i)t was useless to 
create &e court as an empty shell, before it was 
reasonably certain that jurisdictio,n woul’d be given it 
and that it would be called upon to decide cases. 
Furthermore, they believed that the legal powers of 
the General Assembly under the Charter were not 
sufficient to enaMe it to establish a cour,t by resolution. 
Under article 22 of the Charter, .the General Assembly 
might establish only swh subsidiary organs as it 
deemed necessary for the performanfce of its f~uactions, 
and to try individuals was not a function of the 
Assembly. Moreover, since international criminal juris- 
,diction,, far from being a factor in. the maintenance 
of peace, might often impair the possibilities of peace 
by interfering with the process of political conciliation, 
Article 22 in juxtaposition with Article 11 dimd not 
apply. A more appropriate basis in the Charter was 
Article 13, which gave the General Assembly the power 
to make $odies and recoinmendatioas concerning the 
development of international law. The tribunals already 
established by the General Assembly which were con- 
sidered by some members als constituting useful prece- 
dents for an internatioaal court (the Administrative 
Tribunal and the United NationIs Tribunals in Libya 

and Eritrea), furnished no adequate precedent, The 
creation of these tribuaals was based either on the 
Assembly’s powers under the Charter as regards the 
Secretariat staff, or on the very exceptional and very 

broad powers given it by the Italian Peace Treaty. 

40. In favour of the power of the General Assembly 
to establish the court by resolution, it was &d that, 
under Article 22 of the Charter, the Assembly could 
establish subsidiary organs to assist it in performing 
its fun.ctions ; under Article 11, the Assembly was 
given functionIs with regard to the maintenance of 
international peace and security, The existence of an 
international criminal jurisdiction would be a factor 
in the maintenance of peace, since it would strengthen 
the moral opinion of the world against international 
cri’mes. Therefore, nothing in the Charter prevented 
the General Assembly froti? creating an international 
criminal court as a subsidiary organ, Such a subsidiary 
organ might well be entit,led to do things which the 
General Assembly itself could never perform, provided 
that its activity was in the interest of the mai,ntenance 
of peace. 

41. Some members felt that there would be a serious 
loss of independence and stability if the court were 
set up by a resolution, which could always be repealed 
or modified later by the General Assembly. The same 
argument applied if the court were a subsidiary o’rgan 
the budget of which would have to be debated each 
year. Those who favoured the resolution method took 
the view that the stability, ,permanence and inde- 
pendence of the court would be adequately safeguarded, 
since ,$he General Assembly would not reverse a 
decision taken on so important a subject. Further, this 
method w&d facilitate the avoidance of conflicts 
between judicial proceedings befose the cour,t and 
political conci,liation by the organs of the qn$,ed 
Nations. According to other members, the posslblhty 
of conflict with political conciliation carried on in the 
United N&ions could equally well be avoided if other 
methods of creation were used 

42. In favoulr of the establishment of the court by 
&neral Assen-ibly resolution it was argued that this 
method wo&l have the advantage of a world-wide 
approach *rather than a small-scale approach by a few 
States only. Opponents of the method contended, 
however, ,that the adoption of a statute in the General 
Assembly by a small majority, perhaps with a large 
number of abstentions-and this at best would be 
the result on so coatroversial a subject-would be far 
from indicating world support. 

D. Establishcnt of the court by Gelzeral Assembly 
resolution to be followed by conventions 

43, This method was proposed in a working paper 
submitted by the Unitecl States of America (A/AC.65/ 
L.2). Under this method, the General Assembly would 
adopt a resolution to which the ‘statute of the inter- 
national criminal court would be annexed. The resolu- 
tion would provide, however, that the court would not 
come into existence until a certain number of States 
had conferred jurisdiction upon it by convention, 
special agreement or unilateral declaration (though 
not all such States wlould have to confer jurisdiction 
with respect to the same crimes). Any such instrument 
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conferring jurisdiction would define the crimes over 
which jurisdictio’n was conferred, and would also 
provide that the State or States parties to that iastru- 
merit agreed to the provisions of the statute. The 
instrument conferring jurisdiction woul:d also include 
certain obligatioas concerning assistance to the court 
in the perfo’rmance of its duties and in the exercise 
of its po,wers conferred by the statute, concerning 
participation in the election of the judges and in otiher 
elections provided for by the statute, concerning 
financial contrimbutions, and concerning the giving of 
full faith and credit to the court’s <decisions and 
judgments. 

44. Some delegations considered that this method 
would obviate the constitutional difficulties which they 
believed were inherent in the creation of the court 
merely by resolution si,nce, uilder tihe suggestion of the 
United States, the court would come into existence 
tis a result of the actions of States in conferring 
jurisdiction rather than simply by action of the General 
A’sS6mbly. Other #delegations, however, believed that 
the constitutional di&ulties were not eliminated. 
45. In favour of the combined metho’d it was argued 
that it was much easier and more realistic than the 
convention method, while it avoided bhe possibility, 
which would exist if the court were set up lpurely by 
resolution, of a long period of inactivity which would 
iitipair the court’s prestige. The combined method, it 
was saila, represented the greatest step forward which 
could be taken withou’t running the risk that the 
progress made wonld be illusory. It ensured tihat the 
court woul’d have a dignity not possible where the 
convention method was used, and it gave assusance in 
advance that the United Nations would perform its 
essential functions in relation to the court. 
46. On the ohher hand, it was argued that there would 
be a ,clelay and uncertainty about the creation of the 
court, which would not exist if the pure resolution 
method were used ; this ,disadvantage wmlld be 
esp’ecially serious if a State confer,red jurisdiction by 
anilateral declaration, but could not use the court 
because the requisite number of States had not yet 
conferred jurisdiction. Those who favoured the con- 
vention method believed that the combined method 
did not eliminate the disadvantages they found in 
the creation of the court by a resolution. Moreover, 
they thought it anomalous for tihe General Assembly 
to adopt a resolution which would be completely void 
of effect unless later brought into force by the will 
of States. Further, they criticized the feature of the 
United States suggestion by which the fifteen or so 
States whose acceptance of jurisdiction would bring 
the court into being would not have to, accept jurisdic- 
tion with respect to the same crimes. 
47. Against the combined method it wals also con- 
tended that since the existence of the court depended 
on the conclusion of conventions, there was no reason 
why the statute of the court should also not be 
embodied in a convention, instead of being adopted 
by resolution. States would be much more likely to 
accept the juriediction of a court the statute of which 
they had helped to draft at a conference with like- 
minded States than a statute offered them ready-made 
by the General Assembly. Furthermore, there was great 
diffic&y in making ,reservations to a statute adopted 

by General Assembly resolution, and the impossibility 
of reservations, or a prohibition on them, would lessen 
the acceptability of the statute to States. considering 
whether to confer jurisdiction on the court. 

48. It was explained by the representative of the 
United States that, while some articles of the statute 
relating to the organization of the court wouId clearly 
have to be accepted by all States participating, other 
articles could be expressly ,declarecl in the resolution 
to be subject to reservations formulated in the instru- 
ments conferring jurisdiction. 

E. Decisions of the Cowzmittee 

49. By 8 votes to 2, with 3 abstentions, the Ciom- 
!mlittee ,decided that the <best metho,d of establishing 
an international criminal court would be by means of 
a convention prepare,d by an international di,pbmatic 
conference convened under the auspices of the United 
Natioas. 

50. By 6 votes to one, with 8 abstentions, the Com- 
mittee decided to recommend to the General Assembly 
that the court shonl~d not come into existence until 
jarisdiction had been co’nferred upon it by a certain 
number of StateIs (the precise number to be decided 
later). 

51. By 5 votes to 4, with 6 abs!tentions, the corn- 
mittee rdeci,ded to recormnend to the General Assembly 
that the court should not come into existence until 
a certain number of States (the precise number to be 
decided later) had ratified the convention containing 
the statute of the court. 

PURPOSE OF THE COURT 

(Article 1 of the revised draft statute) 

52. The Committee discussed at length the nature 
of the crimes which it was to be the purpose of the 
co& to try. It was recognised that the precise limits 
of jurisdiction, the methods by which it could be 
conferred, and the conclitio,ns under which it ~0~1ld 
be exercised were provided for in chapter III of the 
draft statute. But it was desired in the first article 
to announce the essential purpose of the court and 
thereby lay <down certain broad limitations, based on 
that purpose, beyond which the court could not act 
and States coubd not confer jurisdiction on it. The 
Commit,tee felt that article 1, though of co,urse it did 
not operate to confer any jurisdiction on the COUP, 
was nevertheless of fundamental importance. 
53. The first problem which co,nfronted tihe COIN- 
n&tee was whether the court should be competent, if 
it were given such jurisdiction by States, to try crimes 
under national law which were of international COW 
tern. This problem was also dealt with by the Geneva 
Committee (paragraphs 30 to 34 of its report). The 
present ,Committee had before it an oral amendment 
to the Geneva text, submitted by Belgium and France, 
which proposed to add a provision that the purpose 
of the Court wo,uld be to try not only crimes under 
international law but also crimes under national law 
which were of international concern, as provi’ded ill 
conventions or special agreements among States parties 
to the statute, or by unilateral declaration. It was 
argued that it would be useful to provide expressly 



that a State could, if it deemed it appropriate in 
cer.tsin cases of great legal and politic&l complexity, 
give the international court the jurisdiction which 
wou.l,d normally be exercised by domestic courts. The 
amendment ,di’d not con~template bringing before the 
court ordinary crimes under domestic law, but crimes 
under international law at present provbded for in 
national law. Therefore, the insertion of these crimes 
would encourage the development of inter,national 
criminal ‘law. 

54. Against the amendment it was argued that the 
nature of ‘(crimes under national law which are of 
international concer,n” was extremely vague ; that the 
amendment ran couater to the’ basic purpose of the 
court, which was to ‘deal with international crimes ; 
and that to give the court power to deal with crimes 
under national law wuu1.d make the statute less accept- 
able to States which were susceptible on the subject 
of their dome& jurisdiction. The Committee rejected 
the Belgian-French amendment by 10 votes to 4, with 
2 abstentions. 
5.5. The question then arose whether the purpose of 
the court to try crimes under international law, if 
jurisdiction were conferred ,upon it by States, should 
be left quite general, or whether certain further restric- 
tions should be imposed. An oral amendment sub- 
mitted by the Netherlands proposed to delete the words 
“as may 6e provi’ded in conve,ntions or special agree- 
ments among States parties to the present Statute” 
from the text adopted by the ‘Geneva Committee. It 
was argued that, in view of the provisions of article 
26, concerning rthe attribution of jurisdiction, these 
words were redundant. Furthermore, it was stated 
that the reason given by the Geneva Committee 
(Geneva ‘report, paragraph 35), viz. that these words 
were needed in fairness to the accused, was incompre- 
hensible, because specific instruments indicating the 
pertinent crimes were needed under article 26. 
56. Other members thought that the words were not 
redundant, and that their deletion would make the 
statute less acceptable to States. The Committee 
rejected the Netherlands amendment by 6 votes to 4, 
with 5 abstentions. 
57. It was crecognized that the expression %&es 
under international law” was a ,rather vague one at 
the presenti stage of development of the law, and 
some members felt that a more specific formulation 
was necessary. Some also expressed the view that 
a method shotul’d be found for ensuring that the court 
woultd not be given jurisdiction to try offences which 
o,nly one State or a few States consimdered to be inter- 
national crimes. Some members strongly insisted that 
the court should only try crimes under international 
law which were defined in conventions, customary 
international crimina,l law ‘being not sufficiently 
developed to be applied by the court. They believed 
that only this restriction could ensure that the court 
would serve its proper fun&on of trying offences 
which could not better be brought before national 
courts. If tihe court were given the possibility of having 
broader competence conferred on it, they felt that 
States would be very averse to creating the court and 
that, if created, it would be likely to be drawn into 
dangerous and controversial fields where the law was 
insufficiently developed. 

58. Other representatives found such restrictions 
unnecessary. They pointed out that all jurisdiction 
would be conferred by States, a& provided in article 
26, and that conferment of jurisdiction on the court 
was a surrender of ‘sovereignty which would not be 
made ligh’tly or in fields where the law was not 
developed. Moreover, ?he court itself could’be trusted 
to determine whether cases brought before it di.d or 
did not involve international crimes. They thought 
that it wouSd contribute to the progress of the law 
and to the usefulness of the court if it were not made 
impossible for States to give it jnrisdiction over crimes 
under international law, not necessarily defined in 
conventions. 
59. A French amendment to the Geneva text to 
delete the phrase“‘as may be provided in conventions 
or special agreements among States parties to the 
present Stahlte” and to insert a statement that the 
competence of the court was defined by chapter III 
of the statute was rejected by 5 votes to 2, with 7 
abstentioas. Israel proposed the text which now 
appears in the revised draft statute. It was stated 
that “generally recognized” shoald be taken in its 
present meaning in international law; that law made 
a distinction between rules which were “generally” 
recognized an,cl rules which were “universally” recog- 
nized. A sub-amendment by Denmark to &he text 
proposed by Israel to delete the words “generally 
recognize,cl” was rejected by 4 votes to one, with 10 
abstentions. The text proposad by Israel was adopted 
by 5 votes to 2, with 9 &&entions. 

LAW TO BE APPLIED BY THE COURT 

(Article 2 af t?ze revised draft stat&e) 

GO. An amendment to the Geneva text submitted 
by Australia and the Netherlands prolposed to delete 
the words “inclulding international criminal Jaw, and 
where appropriate, national law”, leaving only the 
provision that the court would apply international 
law. It was argued that the reference to international 
cri’minal law was redundant ; further, the reference 
to national law was misleading, for although the 
coutit would obviously have to consider i;t: when 
international law referred to domestic law, the court 
would not “apply” national law in the same sense as 
it woukl inter-national law. 
61. In favour of the original text of the article, it 
was argued that in some cases the court would directly 
apply national law. For example, under tihe Con- 
vention on the Prevention and Punishment of the 
Crime of Genocide, the penalties to be imposed were 
those of domestic law; also, States accepting the 
court’s jiurisdiction by unilateral declaration might 
request it to apply theilr own law. The Committee 
rejected the amendment of Australia and the Nether- 
lands by 7 votes to 4, with 5 abstentions. 

PERMANENT NATURE OF THE COURT 

(A&& 3 of the revised drcljt stat&e) 

62. Article 3 of the Geneva draft statute was critic&d 
on the ground that the second sentence was too 

obvious to require stating. It was explained, however, 



that it had been desired to give an assurance that the 
cou~rt would not meet when it had no work to do, 

which required its attention. Thus, the permanence of 

but would come together only when there were cases 
the court should be understood as organizational but 

or matters of i’nternal organization and procedure 
not operational. No amendments to the Geneva text 
were submitted. 

Chapter 111 

ORGANIZATION OF THE COURT 

QUALIFICATIONS OF JUDGES 

(Article 4 of the revised draft statute) 

63. Some members thought there was a contradiction 
between the provision of article 4 that judges shotlId 
be elected regardless of their nationality, an’d the 
provision of article 6, paragraph 2, that nd two judges 
might be nationals of the same State. It was explained 
that article 4 merely indicated that, in. principle, 
nationali,ty was not a qualification to be aonsidered 
in elections, even stateless persons being capable of 
serving ; ‘the only limitation o,n the principle was 
article 6, paragraph 2. T.he general view was that 
on this point the Statute of the International Court 
af Justice should be followed. No amendments to the 
Geneva text were submitted. 

NUMBER OF JUDGES 

(Article 5 of the revised draft statute) 

64. It was suggested that the n~uunber of nine judges 
provided in the Geneva draft statute was too small, 
particularly in view of the provision of article 45 for 
a quorum of seven, so that the c0ar.t: conId be paralysed 
by the illness or incapacity of three of its members. 
On .the other hand, it was stated that experience had 
shown the difficulty of con~clncting an international 
cri,minal trial with a large number of judges. The 
adoption of a new article 33 providing for a com- 
mitting chamber cosmposed of judges, however, 
required an i’nerease in the number, especially since 
it was considered necessary, for the sake of fairness, 
;that the chamber should be composed of at least five 
judges who could not sit in the trial of a case they 
had dealt with in the chamber, By 5 votes to 3, with 
3 abstentions, the Committee rejected a proposal by 
Israel ;that there shou.ld be eleven judges, a quorum 
of five, an,d a commi,tting chamber of three. Belgium 
proposed that there should be fifteen judges, a quorum 
of seven, and a committing chamber of five. These 
Belgian proposals w.ere adopted respectively by 4 votes 
to 2, with 5 abstentions ; 10 votes to one, with one 
abstention ; an’d unanimously. 

(I Ad hoc JUDGES 

65. A French proposa;l to provide for alternate judges 
was with&awn. Iln owosition ‘to another French 
proposal to provide for the appointment of special 
ad lzoc ju’dges like those envisaged by article 31 of 

I 
1 

the Statute of the International Court of Justice, it 
was argued that criminal cases were so different from 
those before the International Court of Justice that 
it was mappropria,te to follow the provisions of the 

Statute of the latter Court in this regard. Furthermore, 
it was considered possible that so many defendants 
of different nationalities might be tried at the same. 
time *that the permanent judges would form a minority. 
Thirdly, experience had proved that ad ?zoc judges 
in the International Court of Justice showed less 
independence and impartiali,ty than permanent judges. 
66. In favour of the proposal, it was stated that 
States traditionally submitted to an international 
judicial body on condition that they were represented 
on it. The presence of ad koc judges was an important 
safeguard for States, and it was ,desirable that those 
judges should be healtd, even if they were frequently 
as much advocates as judges. No formal proposal 
was made regarding ad lzoc judges. 

NATIONALITY OF JUDGES 

(Article 6 of the revised draft stat&e) 

67. While the Commi,ttee agreed that stateless persons 
should be eligible to serve as judlges, some members 
thought that the matter was adequately taken care 
of by the provision of article 4 that judges should be 
elected regardless of nationality, and that it was stress- 
ing the point unduly to make special reference to it 
in article 6, paragraph 1. Others, however, thought it 
desirable to retain the express provi,sion. An oral. 
amendment by Yugoslavia to delete paragraph 1 of 
article 6 of the Geneva text was rejected by 6 votes 
to 3, with 7 abstentions. 

NOMINATION OF CANDIDATES AND ELECTION OF JUDGES 

(Articles 7, 8, 9 and 11 of the revised draft statzcts) 

68. The United States of America submitted an 
amendment to #the Geneva text providing that the 
judges should be nominated and elected “by the Mem- 
bers of the Unit.ed Nations and by those non-Member 
States which shall have accepted the jurisdiction of 
the Cou&‘. It was proposad to substitute a reference 
to these Skates for the reference to “the States parties 
to the present Statute” in article 7, paragraph 1, con- 
cerning nominations, article 8, paragraph 2, cvoncerning 
requests by the Secretary-General for nominations, ’ 
article 9 concerning submission of the list of candidates, 
and article 11, paragraph 1, concerning the meetings 
of States for the purpose of election. The United 
States amendment was not linked with any particular 
method of creation of ,the court; it was proposed to 
apply equally whether the court was estab’lished by 
convention, by General Assembly resolution, or by 
General Assembly resolution followed by conventions. 
This system of election, it was urged, woul’d furnish 
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a broad basis for the selection of judges, which would 
increase the prestige of the court. As to the mechanics 
of the system, it was explained that the election could 
be held eitiher in the General Assembly, which would 
invite non-Member States to send representatives, or 
at a separate meeting. The member from the Philip- 
pines expressed the view that it was desirable that 
non-Member States should be permitted to send their 
votes to the Secretary-General by letter. 

69. The majority of the Commi$tee did not wish to 
adopt the amendmen’ts in place of the texts drafted 
by the Geneva Committee, but thought it desirable to 
submit both t,ext,s in the alternative to the General 
Assembly; the new texts would be appropriate if it 
were decided that the court should be closely linked 
with the United Nations, while the texts of the Geneva 
Commit,tee could be used if less close connexion with 
the United Nations were preferred. Argentina pro- 
posed that the United States amendments shou1.d be 
set out in the Committee’s ,report as alternatives to 
the texts of articles 7, paragraph 1, 8, paragraph 2, 9 
and 11, paragraph 1. The proposal was adopted as 
to article 7, by 10 votes to 3, with 3 abstentions, as 
to article 8 by 9 votes to 3, with 3 abstentions, as to 
article 9 by 9 votes ,to 3, with 3 abstentions, and as 
to article 11 by 8 votes to 3, with 4 abstentions. By 
these votes the majority did not imply that it favoured 
the provisio,ns constained in the alternative articles. 

70. In the Geneva draft statute “the States parties 
to the present Statute” were callecd upon to perform 
the functions mentboned in articles 7, 8, 9, and 11. 
As a matter of #drafting it was proposed to replace 
the words (‘the States parties to the present Statute” 
by the words “The States which have conferred juris- 
diction upon the Court”. Some members pointed out 
that the alteration was not one of drafting but was 
one ,of substance. According to the proposal, States 
which lhad ratified the statute ,but had not conferred 
jurisdictioa would be excluded from the functions 
mentioned. But it was felt that only States which had 
conferred jurisdiction should be entitled to nominate 
a’nd elect the judges, The Committee decided, by 3 
votes to 2, with 5 abstentions, to replace in article 7, 
Alternative A, the words “States parties to the present 
Statute” by <the words “States which have conferred 
jurisdiction upoa tihe Court”, and to amend articles 
8, 9 and 11 accordingly. 

REPRESENTATIVE CHARACTER OF THE COURT 

(Article 10 of the revised draft itatute) 

71. The member from the Netherlands proposed that 
alternative texts of this article should be given, one 
being the text adopted by the Geneva ,Committee and 
the other, which would be appropriate in case the 
system of election in the new alter’native texts of 
articles 7, 8, 9 and 11 were ,&opted, being identical 
with the (Geneva text except for ,the omission oQ the 
words “as far as possible”. The words “as far as 
possible’:, it was argued, had been based on the 
assumptions that the statute would be embodied in 
a convention to which only a limited number of States 
might become par,ties, and ahat only those States 
would participate in elections. 

72. Other members, however, considerbed it superflu-: 
0~1s to provide an alternative text in this case. T,he 
fear was also expressed that if thC words “as far as 
possible” were deleted, an opportunity might be .af- 
forded to defence counsel to argue that the coart was 
not properly constituted if it happened that one or 
more of the main forms of civilization or of the 
principal legal systems of the world were not repre- 
sented on the court. Against this fear it was submitted 
that the provision only instructed ‘the electors to ‘(bear 
in mind,’ that the judges, as a body, should be repre- 
sentative, and that the right was nowhere given to 
parties to raise the issue whether or not there was 
proper representation. The Committee decideid, by 
10 votes to 3, with 3 abstentions, to submit otily a 
single text of the article, and by 8 votes to none, with 
7 abstentions, to retai’n the text approved by the 
Geneva Comtmittiee. 

TERMS OF OFFICE 

(Article 12 of the revised draft statzLte) 

73. The member from the Philippines proposed *hat 
paragraph 2 of article 12 of ‘the Geneva text should 
be modified so that after .the first election the judges 
whose terms would be three years or six years would 
be chosen, not by lot, but according to the number 
of votes, so that the judges with the longest terms 
would be those who had ,received the most votes ; in 
the event of ties, *he eldest judges would receive the 
longest terms. It was contended that the introduction 
of an element of lottery in this matter woul’d impair 
the dignity of .the court. 
74. Against this proposal it was contended that there 
was no reason to‘,depart from the precedent o.f article 
13 of the Statute of the International Court of Justice, 
which had worked satisfactorily, and that establishing 
different classes of judges according to tihe number of 
votes they received woutld damage the international 
criminal court’s prestige. For these reasons, the Com- 
misttee rejecte,d the Philippines proposal by 10 votes 
to one, with 3 abstentions. 

75. It was also pointed out by the member from the 
P.hilippin& that it was desirable to prevent any conflict 
between paragraph 3, concerning the obligation of 
judges to discharge their duties until their places had 
been filled and to finish cases they had begun, with 
article 18 on the (dismissal of judges. Accordingly, 
alterations in article 12, paragraph 3, and article 18 
were adopted by 11 votes to none, with one abstention. 

76, In consequence of the increase of the number of 
judges from nine to fifteen, paragraph 1 was amended 
to provide that, after the first election, the terms of 
five judges should expire at the end of three years 
aad those of five more at the end of six years. 

PRIVILEGES AND IMMUNITIES 

(Article 14 of the rnrised draft statute) 

77. The !member from Belgium proposed that article 
14 of the Geneva text should be amended to p.rovide 
that each judge, when engaged on the business of the 
court, should enjoy “the privileges ansd immunities 
recognized for diplomats”. It was contended that the 
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change was desirable in orcler to indicate that the 
jltdges were not diplomats and did not represent gov- 
ernments, On the other hand, it was argued that 
the expressioiti “diplomatic privileges and immunities” 
wits a familiar one in the practice of international 
organizations, and #did not imply that persons enjoying 
such privileges and immunities were diploma&; there 
was no seasoa to change the text of the article. The 
Belgian amendmerit was rejected by 8 votes to 3, 
with 3 abstentions. 

78. It was proposed #that the article should be 
amended to ,provide that “The members of the Court”, 
rather than “Each judge”, should enjoy privileges and 
immunities, so as to include the registrar and his 
staff. Some ,representatives opposed the granting of 
diplomatic ,privileges to the registrar and registry staff, 
or thought it unnecessary to ,make any provision on 
the Bll:bject ; others doubted, in view of paragraph 
4(a) of General Assembly resolution 90 (I) of 11 
December 1946, that the amendment was adequately 
drafted to attain its purpose. The amen$ment was not 
adopted, 5 votes being cast in favo’ur and 5 against, 
with 5 abstentions, 
79. ‘The Committee also discussed a questi’on raised 
by the member from the Philippines whether diplomatic 
privileges and immunities shoubd be granted to the 
prosecuting $torney. It was agreed that it was 
undesirable to give rights to one party without also 
giving them to the other, but !that it was difficult to 
give diplomatic privileges to defence counsels, who 
might be very numerous. On the other hand, both 
the prosecuting attorney and defence counsel might 
have a real need of privileges and immtmities. The 
Committee made no decision on the matter, but wished 
that attention should be called to the problem in its 
report. 

DISABILITY AND DISQUALIFICATION OP JUDGES 

(A&les 16 and 17 of tlzg revised draft statute) 

SO. The member from China thought it desirable $0 
indicate in greater de’tail the kind of previous participa- 
tion in a case which wo’uld prevent a judge from sittiag 
on that case, and proposed that the article should be 
referred to the Standing Drafting Sub-Committee for 
clarification. Other members thought, however, that 
the provisions of articles 16, paragraph 2, and 17, 
paragraph 4, for #decisions by the court in case of 
objection by a party to a proceeding or other difficulty 
were sufficient. T:he Chinese proposal was rejected by 
8 votes to 2, with 4 abstentions, and ,the articles in 
the ,Geneva draft were left unchanged. 

DISMISSAL OF JUDGES 

(Article 18 of the revised draft stat&z) 

81. During the consideration of article 12, paragraph 
3, of the Geneva text, the member from the I?hilip- 
pines called attention to a possible conflic,t between 
that pro&ion and article 18 on the dismissal of judges, 
By 11 votes to none, with one abstention, the Cam*- 

mittee adopted an amendment to article 18, paragraph 
3, to the effect that after a dismissal a dismissed judge 
shoulad immediately cease to perform all functions as 
a member of the court. 

EMOLUMENTS 

(Article 22 of the revised draft statute) 

82. The member from Belgium thought it undesir- 
able that judges should be paid when not actually 
considering cases, and consequently proposed the dele- 
tion from the Geneva text of the sentence “Each judge 
shall be paid an armual remuneration”. It was explained 
that it had always been intended that the annual 
remuneration of judges should be a m8or.e or less 
nominal figme, and that election as a ju!dge might 
involve the sacrifice of other activities in accordan- 
with article 15 of #the draft statute ; some small annual 
remuneration might assist in the obtaining of qualified 
candidates, The Belgian proposal was rejected by 5 
votes to one, with 7 abstentions. 

FINANCES 

(Article 23 of the revised draft statute) 

83. The member from the Netherlands proposed an 
alternative text for .this article providing that the 
expenses of the cotn-t should be borne by the United 
Nations. Alternative texts of other articles had been 
prepared to cover ,the possibility that it would be 
deci.ded that close links between tihe United Nations 
and the court were desirable, and it was argued that 
the same should be ‘done in this case. The expenses 
of the court would be small, it was stated, and if the 
‘United Nations was to have great powers with respect 
,to the co,urt-if, for example, the judges were to be 
elected <by the Me,mbers of the Organization-it was 
only reasonable that the United Nations should bear 
those expenses. 

54. Other members, however, felt that whatever the 
method of establishment of the court and whatever the 
links with the United Nations, !he possibility of having 
its expenses borne by the Umted Nations should not 
be envisaged. They thought that it was fair that the 
expenses lsthould be borne by States which were inter- 
ested in creating and usi’ng the court, and that to 
propose the imposition of a financial burden on States 
which did not want a court or were indifferent to it 
might raise a fatal obstacle to, its creation. A United 
States proposal to delete an alternative text, proposed 
by the Standing Drafting &b-Committee, providing 
that the United Nations should bear the expenses, was 
adopted by 8 votes to one, with 2 abstentions. Ar’ticle 
23 of the Geneva draft statiute, as amended in 
accordance with other alterations made to that statute, 
was then adopted as tihe sole text in the new draft 
statute by 9 votes ,to none, with one abstention. In view 
lof the substitution in article 7, Alternative A, for the 
worlds “States parties to the present Statute’.‘, of the 
words “States which have conferred jurisdiction upon 
the Court”, article 23 was accordingly amended in the 
same way. 
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Chapter IV 

JURISDICTRJN OF THE COURT 

JURISDICTION AS TO PERSONS 

’ (Article 25 of ths revised drajt statute) 

85. Two main problems concerning jurisdiction as to 
persons were discussed by the Committee. One was 
whether the court sho’uld be competent to judge 
corporations-that is, juridical persons-as well as 
natural persons, and the other concern&d julrisdictibn 
over heads of States. The member from Australia 
proposed khat the cour’t should be ,competent to judge 
juridical persons. It was argued that the criminal 
responsibility of corporations was not excluded either 
by doctrine or by jurispnldence, and -t;hat the mere 
fact that the responsi,bility of corporations under 
existing international criminal law was no’t entirely 
clear should not mean that all possibility of con- 
ferring J ‘urisdiction :over them shoul’d be denied. On 
the other hand, in opposition to such competence of 
the court, it was urged that the idea of giving such 
competence to the court had bee,n rejected by the 
Geneva Committee (paragraphs 88 aad 89 of ibs 
report). In view of the experience at the Niirnberg 
and Tokyo trials, it was undesirable to incltlide so 
novel a principle as corporate criminal responsibility 
in the ,draft statute. The Committee rejected the 
Australian proposal by 11 votes to one, with 4 
abstentions. 

86. Wi.th respect to the Geneva .draft of article 25, 
it was objected that, under the constitutions of a 
number of countries, the Head of State enjoyed corn;- 
plete immunity, and that consequently this text would 
be unacceptable to those countries. Furthermore, it 
was stated that in constitutional monarchies based on 
the principle “The King can ‘do no wrong”, the legal 
and factual position of the Head of State was such 
that there could be no question of his criminal 
responsibility. Other members, however, thought it 
desirable to make it possible to subject to the jurisdic- 
tion of tihe court not only persons who “have act,ed” 
as Head of State but also persons who at the time 
were filling that position. It was also argued that 
express provision shoulld be made for the competence 
of the court over persons who were or had been 
O?E facie Heads of State. 

87. In voting on the proposals before it, the Gom- 
rnittee first rejected, by 5 votes to 4, with 3 absten- 
tions! a proposal by China that the article should 
provide that the court would be competent to judge 
natural persons oaly, including those who were or 
had been Heads of State, members or agents of 
govermilents. The Committee then, by 4 votes to 4, 
with 4 abstentions, failed to adopt an Argentine pro- 
posal that “The Court shall be competent to judge 
all natural persons without exceptioa”. The Committee 
then rejected, by 7 votes to 3, with 3 abstentions, a 
Belgian proposal to provi,de that “The Court shall 
be competent to judge natural persons including 
persons who have acted as rulers constitutionally or 
effectively responsible, as well as persons who have 
acted in the performance of their official duties”. The 
Committee, then adopted, by 8 votes to one, with 4 

abstentions, a Netherlands proposal which became the 
present text of article 25. The question was raised 
whether this new text, which was based on article 
4 of the Convention on Genocide, would cover dic- 
tators. The Committee was of the opinion that, 
whether or not dictators could be consi’dered consti- 
tutionally responsible rulers, they could be subject to 
the jurisdiction of the court as either public officials 
or private indivi,duals. 

88. Some members ,desired that the statute ,should 
expressly declare that criminal proceedings against 
i,ndividuals in +he international criminal court did not 
in any way affect actions for damages against either 
officials or collective entities, inclading States. Conse- 
quently, the members from Belgium and France pro- 
posed the addition of a phrase at the beginning-of 
arti’cle 25 stating that that provision was without 
prejudice to civil actions which might be brought 
either against individual or collective entities. The 
Committee was in agreement that a criminal case before 
the court shoul’cl not prejudice tihe civil responsibility 
of an individual or collective entity, or the responsi- 
bility of a State under the classical principles of 
i’nternational law. The majority, of the Committee felt, 
however, that since the statute was exclusively con- 
cerne.d with the criminal responsibility of individuals, 
it was unnecessary to make any reference to civil 
actions. Consequently, the amendment of Belgium and 
France was rejected by 7 votes to 3, with 5 abstentions. 

ATTRIBUTION OF ~TRISDICTION 

(A&kle 26 of the revised draft statute) 

89. Having laid down in article 1 the general limits 
within which jurisdiction couad be conferred o,n the 
court, the Committee turned to the problem of the 
methods by which jurisdiction shot1l.d be conferred 
by States if they wished to ,do so, It was agreed that 
the court, once created, woLlld %ave no jurisdiction 
whatever unless States shouid confer that jurisdiction 
by means of an appropriate indication of intent. To 
embody the principle that no State would be bo>und 
with,out its consent, the Committee, by 7 votes to 2, 
with 6 abstentions, adopted a new paragraph 1 for 
article 26, proposed by Israel, providing that the 
jurisdiction of $he court was not to be presumed. 
90. T,he Committee then examined the questions 
whether the article should enumerate the various 
types of instruments by which jurisdiction could be 
conferred, and whether any of these types should be 
restricted to post factzL?+z conferment of jurisdiction 
over a particular case. The idraft article proposed by 
the Geneva Committee stated that jurisdiction could 
be conferred by convention, special agreement or 
unilateral ‘declaration but that the two latter types 
of instruments might only confer jurisdiction “with 
respect to a particular case”. 
91. It was argued that it was unnecessary to state that 
only those three types of instruments could be used 
by States to confer jurisdiction; a maximum of 
flexibility should be allowed, and the.possibility of the 

13 



development of other types of instruments sho$d be 
left open. Other members, howover, felt That It was 
necessary to be precise in a technical article of this 
kind and that, unless the types of instf-uments Were 
specified, there would be no indicatio! LY the statute 
of the procedure for acceptance of junsdlctlon. 

92, SOme members thought it desirable to retain the 
provision in the Geneva draft statute that jurisdiction 
could be accepted generally as to future cases Only 
by means of. a convention, and that special agree- 
ments and unilateral declarations could be used only 
to accept jurisdiction post fuctum in a particular case. 
It was argued that, since the requirement that crmes 
shoul,d be provided for in conventioas had been 
eliminated from article 1, it was necessary to provide 
in article 26 that conventions were the sole means for 
the general acceptance of jurisdiction ante factum 
over particular tfles of crimes. 

93. Other melnbers, however, believed ,that there 
should be no distinction between the various types 
of instruments. There would be no real difference, 
they thought, if jurisdiction were conferred by a 
bilateral convention or by two unilateral declarations. 
Further, it was desirable to follow the example of 
Article 36 of the Statute of the International Court 
of Justice and to make it possible to use a unilateral 
declaration to accept the court’s jurisdiction generally 
over future cases. 

conferring jurisdiction, the international criminal Fo$ 
could, if a State so <desired, be given exclusive Wls- 
:d’cctian over a particular kind of crime; but the mere 
conferment of jurisdiction would not have this result. 
In order to make this clear, the Colllmittee c!anEFd 
the wording of paragraph 2. The wording provlsloually 
adopted at a certain stage of the Gscussion was to 
the effect that no State should be bound by the court’s 
jurisdiction unless that State had conferred SW+ Uris- 
diction. This phrasing was changed from a n$ga$ve 
to a positive form in or,der to avoid any imphcatttloll 
that if a S,tate conferred jurisdiction on the court, that 
jarisdiction woubd have to cbe exclusive rather tha11 
concurrent. 
96. To make it clear that mere conferment of juris- 
diction did not affect the law detefi&ling national 
criminal jurisdiction, and that this national criminal 
jurisdiction ‘still remained intact unless otherwise pro- 
vi’ded in instruments conferring j Llrisdiction, the 
present paragraph 4 of article 26, proposed by Israel, 
was adopted by the Colmrni,ttee, by 10 votes to none, 
with 4 abstentions. Originally, the proposal of Israel 
was offered and discussed as paragraph 2 of article 
27. After having been adopte,d as part of article 27, 
it was later transferred to article 26. 

94. In the voting on the paragraph, the Committee 
first rejected, by 6 votes to 4, with 4 abstentions, the 
first part of an oral amen’dment by the United King- 
dom providing that a State might confer jurisdiction 
on the court by convention. The Committ.ee then 
adopted, by 6 votes to 2, with 6 abstentions, an amend- 
ment by Argentina and France providing that no 
State should be bound by the jurisdiction of the court 
unless that State had conferred jurisdiction upon the 
court by convention, by special agreement or by 
unilateral declaration. It was then decided, by 9 votes 
to one, with one abstention, to take a further vote 
on whether the article should be left in the negative 
form adopted or should be redrafted in the positive, 
The article as it now appears in the revised draft 
statute was then adopted, on the proposal of Australia, 
by 6 votes to none, with 7 abstentions. It was under- 
stood that this paragraph referred only to future con- 
ventions, special agreements and unilateral deolarations. 

9.5. The Committee &hen, by 11 votes to none,: with 
2 abstentions, adorpted a new paragraph 3 on the 
‘meaning of conferment of jurisdiction. It was felt 
necessary to, insert this paragraph because the sig- 
nificance of conferment of jurisdiction might easily 
be mistmderstood. The paragraph adopted made it 
clear that, by conferring jurisdiction upon the court 
a .%a! was not bound to bring #specific cases befor: 
the court. Such a State had the right to do so bu,ut 
it might well choose to bring cases before its ‘own 
national courts according to the laws determining 
national criminal jurisdiction (article 26, paragraph 4) 
or before special international tribunals (article 531, 
Unless otherwise provided in the instrument, the only 
du,ty following from the conferment of jurisdiction 
wmld be passively to allow persons to be tried. 1.t 
was said that, by special provision in the instrument 

97. Some members of the Corrnnittee believed that 
article 27 of the Geneva ,draft statute covered two 
quite (different problems. The first part of the article, 
which provided that no national of a. State should 
be tried by the court unless that State had conferred 
jurisdiction, was a protection of the sovereignty of 
States and an assurance t.o them that no trial which 
might involve discussion of their, natio,nal policy would 
take place witho:out their consent. The second part of 
the article, which provided that jurisdiction also must 
be conferred by the State or States in which the 
cri,me was alleged to have been committed, had the 
purpose of preventing conflicts of jurisdiction between 
the international criminal court and national courts. 

98. As to the first part, requiring .the consent of the 
State of which the defendant was a national, it was 
argued that the formulation in the Geneva draft 
statute was too general, and that the article should 
begin with the phrase “subject to the international 
law of war”. It coutd be expected <that the court would 
be used most after a war, when the consent of the 
defeated State might be impossible to obtain because 
its government was overthrown and the State conl- 
pletely occupied. To require in such circttmstances 
the consent of the State of which the defendant was 
a national would therefore largely ‘destroy the use- 
fulness of the court; further, this requirement might 
be interpreted as a criticism of the work of inter- 
national tribunals after the Second World War. A 
reference to the law of war, it was .b&evd, was 
necessary to make it possible for victorious Powers 
occupying a State to bring its nationals before f&e 
international criminal cot&. 

99. Other members of the Committee considered 
that a reference to the international law of war was 
unnecessary and undesirable. In their view, an uncon- 
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ditional surrender by a State included consent to trial 
of ibs nationals before the court on the complaint of 
the victors. Further, occupying Powers would enjoy 
all their rights under the law of war w’hether or not 
any specific provision was made in the statute of the 
court. Reference to the law of war would also render 
the statute less acceptable to States, as it would add 
a condition. of uncertain scope to a right upon which 
lthey would insist. It was also doubted that the pro- 
posed amendment was adeqLlately drafted to achieve 
its intended purpose. For these reasons, the Committee 
rejected, by 4 votes to 3, with 6 ab’stentions,, the pro- 
posal to add the phrase “subject to, the international 
law of war”. Consequently, the provision that no 
person could be tried unless the State of w,hich he 
was a national had conferred jurisdicti,on on the court 
was left unchanged. 

100. The <second problem discussed was that of the 
prevention of ,conflicts between the jurisdiction of the 
internationa1 criminal court and that of national courts. 
It was argued that the statute did not need to make 
any provision for the prevention of such conflicts, 
and that the requirement of article 27 of pie Geneva 
draft statute that no trial could be held unless juris- 
diction had ,been conferred by the State or States 
where the crime was alleged to have been committed 
wzw an Iunnecessary and andesirable limitation on the 
activity of the court. The practical situation in which 
the court woul:d be called upon to try an alleged 
criminal was one where the complainant State would 
have both custody of and jurisdiction over the accused. 
No other State would have any right to object if the 
complainant State tried the accused in its own courts 
and, consequently, no greater right of objection (except 
the right of the State of nationalitv, for the specific 
reasons given above) should exist if instead the 
complainant State brought the case before the inter- 
,national criminal court. If the State where the crime 
was committed did not have custody of the accused, 
there was no reason to ask its consent to the trial ; 
if it #did ,have such lous$oldy, the other articles of the 
statute made it clear that that State would have no 
obligation to allow the case to be tried by the court 
unless it had undertaken such an obligation. Conse- 
quently, the Netherlan(ds proposed to Idelete in article 
27 the words “and by the State or States in which 
the crime is alleged to have been committed”, 

101, Other members of the Committee contended that 
the requirement of conferment of jurisdiction by the 
State where the crime was committed was more than 
a mere matter of avoidance of conflict between nations1 
ancl international jurisdictions, and was an essential 
safeguard without which the statute was unlikely to. 
be acceptable ‘to States. *The State where the crime 
was com’mitted had a primary interest in the punish- 
ment of that crime, since it was that State’s peace’ 
and order which had been violated; , that State’s 
consent was therefore a necessary ,condltlon, from the 
practical standpoint, of the trial of an accused by 
the international crimi,nal court. Thelse members 
believed that, after the adoption of the paragraph 
tvhich was now paragraph 4 of article 26, it was still 
just as essential to retain the words which the Nether- 
lands proposed to delete. This was the view which 
prevailed in the Committee. The proposal of the 

Netherlands was rejected by 5 votes to one, with 7 
abmstentions. 

APPROVAL OF JURISDICTION BY THE UNITED NATIONS 

102. Article 28 of the Geneva draft statute provided 
that no jurisdiction might be conferred upon the court 
without the approval of the General Assembly of the 
United Nations. Some members believed it essential 
rchat the General Assembly should have power over 
the conferment of jurisdiction; article 28 was, i.n their 
view, an essential safeguard if the court was to be 
created. Only thus, they believed, was it polssible to 
prevent a State or a small number of States from 
bringing before the court cases which involved acts 
not generally recognized as international crimes, and 
to prevent international criminal jurisdiction from 
venturing into unexplored fiel’ds. Ot.hers, however, 
thou’ght it unnecessary to provide for any control as 
to the conferment of jurisdicti,on, especially since the 
court ,co&d try only cri,mes generally recognized under 
international law. Othem, again, consi.dered it inap- 
propriate for the General Assembly to have any ,rights 
in the matter. Interference by the Assembly, they 
believed, would introduce an element of uncertainty 
and also a politi,cal element into the conferment of 
jurisdiction. Moreover, it was contrary to the spirit of 
the Charter to give the Assembly a power of decision 
in matters relating to indtviduabs. Control by the 
Assembly over the conferment of jurisdiction would 
mean an impairment of the sovereign freedom of action 
of States, which could be relied on not to act unwisely 
in so serious a matter. The International Court of 
Justice had operated successfully even though no 
control was exercised by any other United Nations 
organ over the conferment of j.urisdiction by States. 
The Committee, by 8 v,otes to 2, with 4 abstentions, 
adopted a proposal by China to delete any provision 
by which the General Assembly was given control over 
the conferment of juri$iction. 

APPELLATE JURISDICTION 

103. The view was expressed that it was desirable 
to put an express provision in the statute concerning 
confer,ment on the court ‘of appellate jurisdiction to 
review the decisions of national courts on international 
crimes. It was stated that, after the Second World 
War, the need had been felt for an international court 
to resolve conflicbs in the decisions of national courts 
on points of the international law of war. It would be 
useful in ,tlie interests of uniform applicatiomn of 
international law if important legal questions could 
be submitted to the court for review, Moreover, it 
was stuggestad that States should have the possibility 
of requesting a binding opinion from the international 
criminal court on a point of international criminal 
law which arose in a domestic trial. 

lQ4. In opposition to the inclasion of such a pro- 
vision it was argued that tihere was no reason why 
States should not submit cases to the court in the 
first instance, rather than on appeal, Further, appeals 
from the highest national courts woulld be unlikely 
to be acceptable to States, since the decisions of those 
courts were regarded as final. If appeals to the inter- 
national criminal court were to be allowed, the difficult 
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question arose whether the prosecution as well as the 
accused should be allowed such an appeal. 
105. The viewpoint prevailed that it was unnecessary 
to include special provisions, since every kind of juris- 
diction menti’oned codd be conferred under the present 
prpvisions of the statute. A proposal by the Nether- 
lands to include a specific provision enabling a State 
to confer appellate jurisdiction on the court to review 
a decision made by a aational court of that State was 
rejected by 6 votes to 3, with 4 abstentions. 

WITHDRAWAL 03 JunIsnIcTIo~ 
(Article 28 of the revised draft stat&e) 

106. The Geneva draft statute contained no provision 
on the withdrawal of jurisdiction, sn,d many members 
of the Committee felt that a provision on the subject 
was necessary to stimulate the conferment of jurisdic- 
tion. A text which became article 28, providing that 
a State might wifhdraw’its conferment of jurisdiction, 
such withdrawal to take effect one year after the 
delivery of notice to the Secretary-General, was 
adopted by 8 votes to none, with 2 abstentions. 

ACCIZSS TO THE CO&IT 

(Ah& 29 of the. revised dmjt statute) 
107. The first question dealt with by the Committee 
was whether, as provkled in the Geneva draft statute, 
the General Assembly and any organization of States 
authorized by the General Assembly should have the 
right ta institute proceedings before the international 
criminal court. One viewpoint expressed in the Com- 
mittee was that the right of access of the General 
Assembly to the court would in some measure depen’d 
upon the method by which the court was to be created, 
and could best be decided at the time the court was 
established. It was desirable, however, to make it 
possible for some international bodies to have access 
to the court; there were several which were greatly 
interested in ‘the development of international criminal 
law, for instance, the International Red Cross, and 
they might wish $0 bring cases before the court, not 
for the purpose of securing the punishment of 
offenclers, but for that of clarifying legal rules. 

108. Another view was that it was impossible at the 
present stage to ldeci’de whether the General Assembly 
should have this right. Other members of the Com- 
mittee thought it anomalous to give the right of access 
to the General Assembly or to any other international 
body. If the States Members of the General Assembly 
had accepted the jurisdiction of the court, there was 
no reason why they should not submit cases to it 
directly rather than indirectly through the Assembly ; 
if they had not’ accepted jurisdiction, it would be 
improper to give them an indirect right of access. To 
give the Assembly the power to bring cases would 
invite a kind of pre-trial in a political body not subject 
to judicial safeguards. Some of the objections against 
a right of access by the General Assembly were con- 
sidered even stronger in the case of other inter- 
national bodies, 
109. The Committee first, by 8 votes to 2, with 4 
abstentions, cleleted the phrase giving the General 
Assembly the right of access, and then, by 9 votes 
to none, with 5 abstentions, deleted the phrase in the 

Geneva adraft statute giving that right to an iza- 
tion of States authorized by the General 
It then, by 11 votes to o’ne, with 2 abstentions, 

bly. 
rejected 

a Netherlands proposal to give the right to any inter- 
national ,body authorized by the General Assembly. 

110. The next proble,m discussed by the Committee 
was that of the political screening of cases to ensure 
that no case wouM be brought before the court if its 

trial woulld prejudice the maintenance of international 
peace ancl security. This proMem has already been 
touched on in the section of chapter II of the 
present report ,dealing with the relations between the 
maintenance of international criminal justice and the 
maintenance of international peace. Members of the 
Committee who believead that conflicts could arise 
between the maintenance of jtlstice and the maintenance 
of peace were anxious that some organ of the United 
Nations, which could be chosen later if the stage of 
final drafting of the statute were reached, should have 
the power to stop trials before the court if it were 
necessary to ‘do so. in the in,terests of peace. They 
believed that it was vital to the success of the court 
to provide for a political screening, as in exceptional 
cases a trial might cause harm to international 
relations. 

111. Those who did not believe that the maintenance 
of justice could conflict with the maintenance of peace 
opposed any provilsion for political screening. They 
believeNd that the same consi,derations which had led 
to the deletion of article 28 of the ,Geneva draft statute 
relating to approval by the General Assembly of con- 
ferment of jurisdiction were applicable here. It was 
pointed out that no power of political screening existed 
with respect to the International Court of Justice, 
though cases before that Court might involve questions 
which were extremely serious for States; that example, 
they believed, shoul’d be followed with respect to the 
international criminal court. 

112. With regard to the extent of the power over 
proceedings before the court, some thought that that 
power should be ,a complete right to’ stop a trial, while 
others thought it should be a mere right to recommend 
discontinuance to the complainant. Some thought that 
there was no need to provide in the statute for a 
mere right of recom8men,dation; the Security Council 
and the IGeneral Assembly already possessed the power 
to make recommendations concerning the maintenance 
of international peace and security, 

113. Another view expressed was that no provision 
for political screening should be included in the statute 
at this stage, as it was impossible to tell, in the absence 
of all information as to what States would give 
jurisdiction to the court, whether such screening was 
necessary or desirable. Other members thought that the 
answer to the question whether the United Nations 
should have such a right depended on whether it was 
ultimately decided that very close relations between 
the court and the United Nations were desirable; 
therefore, as in the case of other provisions depending 
on such a decision, the Committee shouI:d submit 
alternative texts on the matter, one based on the 
hypothesis of very c,lose relations with the United 
Nations and the other on that of less close relations. 
This was the view which prevailed in the Committee. 
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114. III the voting, the Corn&tee, by 6 votes to 4, 
with 4 abstentions, rejected a proposal by the member 
from the Nekherlands to have o111y a single text which 
providecl that, in the interest of the maintenance of 
peace, a United Nations organ might stop the pre- 
sentation or prosecution of a case before the court. It 
then, by 5 votes to 3, with 5 abstentions, adopted a 
proposal that alternative texts should be given ; the 
SCCOI~ alternative, which would be appropriate in case 
very close relations between the ,court and the United 
Nations were consiclered ‘desirable, contains the new 
paragraph proposed by the member from the Nether- 
lU&i* 

CHALLENGE OF JURISDICTION 
(Article 30 of the revised draft statute) 

115. Same members of the Committee felt that the 
drafting of article 30 of the Geneva draft statute 
was ambiguous, and that some clarification was 
required. A few changes in woading were consequently 
made. The lnain change in substance from the Geneva 
test \vas in paragraph 2, where the Committee deci,ded, 
by 7 votes to 2, with 2 abstentions, on the proposal 
of the member from the Philippines, to provide that 
challenges to the jurisdiction made at the beginning 
of a trial shoutld be decidecl at once. Some members 
thought that it was impracticable to require i’mmediate 
decisions on challenges, since questions of juris,diction 
would often involve ,difficult issues of fact such as 
the nationality of the accused or the place where the 
alleged crime wars committed. The majority of the 
Committee, however, consisdered it desirable that 
objections to jurisdiction which were raised at the 
beginning of the trial should be decided at the outset; 
this would prevent cha\ges from being made and 
evidence adcluced in pubhc unless il: was certain that 
the cotn-t had jurisdiction. 

ASSISTANCE OF STATES 
(Ayticle 31 of the ~evissd dra/t stat&e) 

116. Two ,points concerning this article were discussed 
by the Committee. The first was whether, as provided 
in the Geneva text, the court should be able to request 
assistance from States even though those States were 
not obligated to render such assistance. It was agreed 
that this power of the court was a useful one ; States 
which had not accepted its jurisdiction nor any obliga- 
tion to assist it might be willing to give assistance 
if they were requested to do so, 
117. The second point was whether it should be 
provided that any State which conferred jurisdiction 

on the court should thereby automatically undertake 
to render assistance, or whether the two obligations 
should remain independent, as in the Geneva draft 
statute. It was agreed that there was no obstacle, if 
States SO desire,d, to including in the instrument con- 
ferring jurisdiction an obligation to render assistance; 
provisions concerning assistance could also be included 
in other instruments. On the question whether ,con- 
ferment of j’uriscliction should ipso facto involve a 
dtuty of assistance, The Committee co8ncluded that it 
was unwise to make the conferment of jurisdiction 
too onero’us. Cosnsequently, it decided, by 7 votes to 
3, with 3 abstentions, to retain the Geneva text of 
the article. The text was later altere’d, by 10 votes 
to none, with 4 abstentions, to make it explicit that 
the committing chamber would have the same rights 
as the court. 

PENALTIES 

(Article 32 of the revised draft statute) 

118. The Geneva text of article 3’2 was considered 
defective by some members of the Committee on the 
groun’d that the court was #left free to determine 
penalties, and that this freedom was not consistent 
with the principle nulla poenn sine lege. It was recog- 
nized that the statute could not contain a complete 
international criminal code providing penalties for 
crimes, but some members thought it desirable that 
national law-the law of the nationality of the accused, 
or possibly the law of the place of the crime-should 
be referred to wherever possible, in order to fix 
penalties. Against such a reference it was argued that, 
according to present international law, penalties up to 
and including the death sentence could be imposed for 
cri,mes against humanity, crimes against peace and 
war crimes, and therefore the Geneva text could not 
be objected to on the grou,nd of nulla poena sine lege. 
Further, a nati’onal law might contain no penalty 
whatever for an international crime ; in any case, a 
reference to that ,law w0uJ.d mean a .difference in the 
p~~ni&ments of defendants who had committed identical 
acts, and such a difference, based on arbitrary and 
accidental factors, was very undesirable in any system 
of justice. The Committee decided, by 5 votes to 3, 
with 6 abstentions, not to alter the Geneva text of the 
article but to include in its report an expression of 
the v&w that it would be desirable that the court, in 
exercising its power to fix penalties, should take into 
account the penalties provided in applicable national 
law to serve as some guidance for its decision. 

Chapter V 

COMMITTING CHAMBER AND PROSECUTING ATTORNEY 

COMMITTING CHAMBER 

(A&be 33 of the revised draft statute) 

119. Several members of the Committee considered 
the commitment procedure in the Geneva draft statute 
excessively cumbersome. That procedure was SO 
elaborate that in practice it would amount to a pre- 

liminary trial, which was likely to consume a very 
long time. Therefore, the view was expressed that 
the provisions of the Geneva text concerning a com- 
mitting authority should be deleted, and there should 
be no separate procedure for the determination whether 
the evidence was sufficient to support the complaint. 
The danger of frivolous prosecutions could best be 
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avoided by making available to the accused a summary 
procedure before the court itself, or before a small 
committee thereof. Other members, however, believed 
that some preliminary examination of the evidence to 
determine whether it warranted the prosecution of an 
accused was an essential feature of a just procedure. 
They stressed that the authority making that examina- 
tion should be ,different from the court which tried the 
case, so that opinions formed for a limited purpose 
in the ,preliminary proceeding would not impair the 
open-mindedness of judges called upon to make a 
decision. 
120, The Belgian member of the Committee sug- 
gested that a useful analogy ,might be fouad in 
procedures in his coL&ry, whereby the preliminary 
examination of the evidence was carried out by a 
chamber of the cam-t itself; judges who were mem- 
bers of the chamber .did not afterwards -participate 
in the trial. This solution was su’pported by a large 
majority of the Committee, and it was adopted in 
principle by 11 votes to one, with 3 abstentions. The 
member opposing the change expressed the view that 
the com.mitting authority provided in the Geneva draft 
statute was preferable, since it separated commitment 
from trial more completely. 
121. As to tihe organization and procedure of the com- 
mitting chamber, it was thought difficult for a very 
small number of persons to act in cases of great inter- 
national importance. Consequently, it was deemed pref - 
erable to have a chamber composed of five members. 
A further question was whether the accused should 
be allowed to present evidence in the proceedings before 
the chamber. The view was expressed that such a 
right was essential to fairness. Other members of the 
Committee, however, referred to the procedure in com- 
mon law countries before grand juries and committing 
magistrates, in which the accused was not allowed to 
present evidence and the purpose of the proceeding 
was only to determine whether the evic1enc.c for the 
prosecl.ltion was sufficient to warrant a trial. Those 
members feared that givin *g the accused the right to 
present evi’dence in prelnninary proceedings would 
mean that those proceedings wodd be as elaborate 
as the trial. The member fro.m the United Kingdom 
proposed a compromise solution, in which the accused 
would have the .right to be heard by the committing 
chamber, but would not have the right to adduce 
evidence. This sohition was adopted by 7 votes to 4, 
with 4 abstentians. 
122. With regard to the powers of the chamber, there 
was some disagreement on whether it should have the 
purely passive role of consbdering evidence presented 
by the complainant, or whether, on the other hand, 
it should be able to order furtiher inquiry and investi- 
gation. One view was that the complainant should be 
required to make out a prinza faoie case and should 
not expect the committing chamber on ibs own motion 

to investigate. Other members, however, tihought it 
desirable that the chamber should have powers similar 
to those of a juge d’instructiorz in continental systems 
of law. By 8 votes to one, with 6 abstentions, the 
Committee adopte,d a proposal giving the chamber, in 
<order to insure that the accused should have a fair 
trial, the po,wer to order further inquiry or the inves- 
tigation of ‘specific matters. 

PROSECUTING ATTORNEY 

(Article 34 of the revised draft stmkte) 

123. Some members of the Committee believed that 
the system of election of the proseouting attorney 
provided in the Geneva text was excessively cumber- 
so~me. To simplify the selection of that officer, the 
Belgian member suggested that he should be appointed 
by the complainant State or States. It was argued 
that this was the simplest and moist practicable method 
of selection, and that experience had shown that it 
created no serious difficulty. It was also argued that, 
since proceedings before the court were instituted by 
States, it was natural to give them also the right to 
appoint the prosecuting attorney. This method of 
appointment would .ensure the presentation before the 
court of the information in the possession of the com- 
plainants and of their point of view. Further, it was 
maintained that at the present time an individual, the 
national uf a particular Sitate, cou18d not enjoy the 
general confidence which was required if he was to 
be entrusted with the task of representing the com- 
munity and of acting in its interests. 
124. Other members believed that it would be pus- 
si,ble to establish a less cumbersome method of select- 
ing the prosecuting attorney without giving the coin- 
plainants the power to appoint him. They believed it 
was undesirable to have such a method of appoint- 
ment, since the prosecuting attorney must be an 
impartial official, who might even withdraw the case 
if it appeared not to be well founded. Another point 
of view was that the prosecuting attorney should not 
be elected for each case, but should be a per’manent 
official of the cou.rt. T,his system woul,d be most in 
accord with the permanency given to other organs of 
the court by the l&aft statute ; any difficulties which 
might arise with respect to a permanent prosecuting 
attorney could be solved by a procedure of challenge 
like that established for judges in article 17, para- 
graph 2. The whole statute was based on the assump- 
tion that the court itself and its organs could represent 
the whole community of States, and there was no 
reason to depart from this assumption in the case of 
the prosecuting attorney. 
125. A Belgian amendment providing that a juris- 
consult appointed by the complainant or co;tnplainants 
should assume the functions of prosecuting attorney 
was adopted by 6 votes to 5, with 3 abstentions. 
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Chapter F’Z 

PROCEDURE OFTHE COURT 

NOTICE OF THE INDICTMENT 

(Article 36 of tlw wvised draft statute) 

126, Article 36 of the Geneva draft statute provided 
that notice of an indictment shou,lLd be given to the 
accused, to the State of which he was a national, and 
to the State in which the crime was alleged to have 
been committed. It was considered, however, that the 
States of which the victims of the crilne were nationals 
would have a natural interest in being notified of 
‘proceedings before the court, so that those States 
could send observers. Consequently the Committee, 
by 3 votes to 2, with 7 abstentions, adopted a proposal 
by the Belgian member that notice should also be given 
to those States. 

JURY 

(Article 37 of the revised draft stattite) 
127. Some members of the Co,mmittee considered it 
desirable to enable Stat,es to provide, in the instru- 
ments by which they conferred jurisdiction upon t!le 
court, that trials with a jury might take place before 
the court. A member of States had constibutional 
provisions giving the .right to jury trials, and would 
probably fmd it irmpossible to accept the court’s juris- 
diction unless there were a possibility of such trials. 
The details of the procedure of the court when a jury 
was used could be left to the instruments conferring 
jurisdiction. 

128. Other members of the Committee considered that 
jury trials before the court were undesirable. The 
procedural difficulties of such trials were very great 
under the statute as at present drafted, and the intro- 
duction of a jury would mean the introduction of a 
new element in proceedings which was iIlogica1 and 
inconsistent with other provisions. Nevertheless, these 
members thought it wise not to vote against the pro- 
posal in order not to male conferment of jurisdiction 
impossible to a number of States. A ‘United States 
amendment stating that provisions concerning trial by 
jury might be made in instruments conferring juris- 
diction was adopted by 4 votes to none, with 10 
abstentions. The Committee understood, as suggested 
by the :li2ember from t!le Philippines, that this provi- 
sion also covered trials with lay assessors, such as 
existed in the domestic legal systems of some countries. 

RIGHTS 0~ THE ACCUSED 

(Article 38 of the yevised &aft statute) 
129. Paragraph 2 (a) of article 38 of the Geneva 
draft statute provkled that the accused should have 
the right to be present at al! stages of the proceed- 
ings. It was suggested that an express provision 
should be made that the right of the accused to be 
present was subject to the necessity of maintaining 
order in the court, and that that right should not 
exist where the accused by his attitude hindered the 
course of justice. It was stated, however, that SUCK 
an express provision was unnecessary, since article 42 
of the draft statute gave the court the power to 
maintain order at the trial, and it was clear that the 

necessity of order could prevail over the right of the 
accused to be present. On this ‘understanding, no 
amendment to the draft statute was put to a vote. 
130. The Committee considered that it was desirable 
to clarify the language of paragraph 2 (c) uf the 
article to indicate that only reasonable expenses of 
the defence (inchIding counsel fees and other costs) 
would be chargeable to the fmund referred to in arti- 
cle 23, and that their reasonableness would be &b- 
ject to the ‘decision of the court. It was possible 
‘chat the fees of more than one advocate for the accused 
would be found reasonable. It was also possible that 
if an accused were able to pay for part of his defence 
only, a part of these expenses might be def,rayed from 
the fund ; also, all the ex(penses of the defence might 
be met if an accused, though having sufficient means 
to engage counsel, were unable to use his means for 
that pLirpose. Consequently, the Committee, by 10 
votes to none, with 2 abstentions, adopted an amend- 
ment CO paragraph 2 (c) proposed by Denmark in 
this sense. 
131. Paragraph 3 of the Geneva draft of article 38 
provided that the accused should not be compelled to 
“speak”. It was propose,d that the word “speak” should 
be changed to “testify”. It was explained that the 
word “speak” was intended to cover written state- 
ments and had been chosen advisedly, since it was 
not desired to follow the procedure of any particular 
State and there were many States in which the clefend- 
ant was not allowed to “testify” in the sense of giv- 
ing evidence to the court as a witness under oath. 
An amendment submitted by the member from the 
Philippines was rejected by 10 votes to 4, with no 
abstentions, and the Geneva text was retained. Other 
members of the ‘Committee desired to make it entirely 
clear in the text of paragraph 3 that the accused 
should not be compelled to take the oath. Some mem- 
bers thought that this right was implicit in the right 
not to speak at all, but the Committee decided, by 3 
votes to one, with 10 abstentions, to add a final 
sentence to the paragraph making it explicit that there 
should be no compulsory oath. It was understood 
t-hat, if an accused wished to take an oath, nothing 
would prevent his doing so. 
132. A new paragraph (paragraph 4) was added by 
the Committee to article 38 as the result of its dis- 
cussion of article 43 of the Geneva *draft statute, which 
provided that the court, if satisfied that no fair trial 
could be had, codd dismiss a case at any stage of 
the proceedings, and that, in the event of such dis- 
missal, the court should discharge the accused and 
might also acquit him. It was stated that, since arti- 
cle 43 was in essence a sanction for failure to make 
a fair trial possible, its natural place in the statute 
was in article 38 concerning the rights of the accused, 
rather than in a separate article. The original word- 
ing of article 43 was also criticized on the ground 
that, as an acquittal would have the effect of prevent- 
ing later trial in accordance with article 50, the court 
should not have the power to acquit a defendant unless 
the trial was completed. The Committee adopted the 
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first sentence of the new paragraph 4, proposed by 
Belgium, France and Israel, by 7 votes to 2, with 
one abstention. It provides for a suspension of the 
proceedings, and a subsequent dismissal if, within a 
time limit ,determined by the court, they are not 
resumed. The second sentence, which provides only 
that the accused shall be released if a case is dismissed, 
was adopted on t,he proposal of Peru by 6 votes to 3, 
with 2 abstentions. 
133. Same members of the Committee ,thought that, 
in connexion with the provision for ,dismissal, it was 
essential to proviade a period of limitation of ten or 
fifteen years, after which the prosecution could no 
longer be resumed. In their view, such a provision was 
an essential right of the accused. Other members, how- 
ever, believed that the provision of a ‘period of limi- 
tations, which ,did not exist in present international 
law, was a matter of substance on which the Com- 
mittee could not deci.de, and which should not be 
dealt with in the statute establishing the court. An 
amendment providing for a fifteen-year period of 
prescription was rejected by 7 votes to 3, with one 
abstenGon. 

AUTHORITY OF THE COURT 
(Article 42 of the revised draft statute) 

134. The Committee substituted the word “authority” 
for the woDd ‘rpowers” or “power” used in the Geneva 
draft statute. It was the understanding that this 
amendment ‘did not alter the content of the article, and 
it was agreed that the French and Spanish texts would 
be maintained. 

WITITDRAWAL OF PROSECUTION 
(Article 43 of tlze revised draft statute) 

135. Article 43 is asimilar to article 44 of the Geneva 
draft statute; it restricts the right of the prosecution 
to withdraw cases and gives the Court -power over 
such withdrawals. The present wonding of the article, 
proposed by Belgium, France and Israel, was adopted 
by 5 votes to 2, with 3 abstentions. 

REQUIRED MAJORITY 
(Article 45 of the revised draft statute) 

136. Article 45 is similar to article 46 of the Geneva 
draft statute. Its drafting was changed to follow Arti- 
cle 55 of the Statute of the International Court of 
Justice more closely. It was thought ‘desirable to state 
ex,pressly what some members thought was implied, 
that the judges should not only be present but should 
also have participated in the trial. The Committee 
agreed that the presiding judge should not have a 
casting vote in the case of the lclecision to impose the 
death penalty. The same provision with respect to 
Ilife imprisonment, proposed by Venezuela, was adopted 
by 8 votes to none, with 4 abstentions, on the ground 
that this sentence was aknost as severe as the death 
penalty, and therefore, like the death penalty, was 
rejected by some countries. Tthe article, as amended, 
was adopted by 10 votes to one, with 2 abstentions, 

CONTENTS AND SIGNATURE OP JUDGMENT 
(Article 46 of the revised draft statute) 

137. It was proposed by the member from the 
Philippines to state expressly that the judgment 

should be written. Many members of the Committee 
thought that this was clearly implied elsewhere in the 
draft statute, and the proposal was rejected by 6 votes 
to one, with 6 abstentions. It was also proposed to 
require expressly that the judgment should state the 
charges which had been recognized as established+ 
Some members thought that the provisions of the 
Geneva draft statute (article 47) were sufficiently 
clear, and that it was not necessary to make any 
further provision for the statement of the facts or 
charges. The principle of non his in idem (article 51 
of the Geneva draft statute) merely prevented a sec- 
ond trial for the same offence, and di,d not prevent 
a trial for some other crime involving some of the 
acts alleged in the first trial. An amendment proposed 
by Belgium and Israel to require statement of the 
charges which had been recognized as established was 
not adopted, 3 votes being cast in favour and 3 against, 
with 7 abstentionIs. 

SGPARATE OPINIONS 
(Article 47 of the +evised draft statute) 

138. Some members of the Committee thought it 
undesirable to allow separate and dissenting opinions 
by judges of the court. It was especially undesirable, 
they believed, to have such opinions in criminal cases, 
where they might <do serious haI?ml to the authority of 
a judgment. Other me,mbers, however, tho~ught that 
separate and Idissenting opinions would contribute to 
the development of international criminal law. It had 
been found in countries where dissenting opinions were 
allowed that the development of the law was often 
much influenced by them. A Belgian proposal to delete 
the article was rejected by 7 votes to 3, with 2 
abstentions. 

No APPEAL 
(Article 49 of the revised draft statute) 

139. It was proposed to ad’d a provision to article 49 
to make it clear that the statement that the ju,dgment 
was without appeal was not inconsistent with article 
52 on the revision of jndgments. The Committee 
believed, however, that there was a sharp distinction 
between revision and appeal, and that consequently 
there would be no danger of confusion. Therefore, the 
text of article 50 of the Geneva draft statute was 
left unchanged. 

DOUBLE JEOPARDY 
(Article 50 of the revised draft statute) 

140. Article 50 (article 51 of the Geneva draft statute) 
was criticized on the ground that the expression “any 
State which has conferred jurisdiction upon the court 
with respect to such offence” might give rise to the 
impression that the ,rule ‘dild not apply when a State 
had conferred jurisdiction only with sespect to a 
particular ,case. The Committee believed, however, that 
its intent that the r.ule should apply both where juris- 
‘diction had been conferred generally and where it had 
been conferred in a particular case was sufficiently 
clear. 

141. In order to indicate more clearly the significance 
of the article, the Committee, on the proposal of the 
member from the Philippines, replaced the title “Sub- 
sequent trial” by “Double jeopardy”. It was under- 
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stood that the title in the French and Spanish texts 
~ot~lcl also be altered. 

EXECUTION OF SENTENCES 

(Article 51 of the revised draft statute) 
142. The second sentence of article 52 of the Geneva 
draft statute provided that, in the absence of con- 
ventions, arrange,ments for the execution of sentences 
might be made, upon motion of the court, by the 
Secretary-General of the United Nations with any 
State. This provision was criticized as being so unreal- 
istic and impossible (of execution that it was a mere 
dead letter. Its deletion would mean that if sentences 
were to be executed, States conferring jurisdiction 
on the court would have to conclude conventions for 
the purpose. The sentence was deleted by 10 votes 
to none, with 2 abstentions. 

RE~XSION OF JUDGMENT 

(Article 52 oj tlze revised draft statute) 

143. Some members af the Committee argued that 
a provision concerning revision of judgment should 

be omitted from the draft statute. Such revision of 
judgment was a common institution in domestic law, 
but the situation with respect to judgments of the 
international criminal court was quite different. There 
would be a ‘danger that pressure might be brought 
upon the court in consequence of changes in the political 
relations between States. Any possibility of that 
danger shouSd be excluded. The experience of the 
post-war trials had shown how eager States, were to 
obtain the revision of jud,gments, and to what extent 
the ful’filment of this wish was made the condition of 
political co-operation. Further, it was maintained that. 
the board of clemency could act where needed. 

144. Other members, however, thought that the pos- 
sibility of revision of judgment was .a.*vital part of any 
judicial system. Without such a provlslon, they doubted 
whether the proceedings of the court would be regarded 
as fair, and whe,ther the statute wo,usld be acceptable 
to States, the more so since revision coul~cl only be 
had under the special circumstances envisaged in the 
statute. After having first decided, by 4 votes to 3, 
with G abstentions, to delete the article, the Committee 
later restored the Geneva text by 8 votes to one, wih 
5 abstentions. 

Chapter VII 

CLEMENCY AND PAROLE A.ND SPECIAL TRIBUNALS 

BOARD OF CLEMENCYANDPARoLE 

(Article 53 of the revised draft stat@) 

145. It was proposed that: the provisions of the draft 
statute concerning clemency and parole should be 
deleted. It was argued that in the international com- 
munity there was no organ which was suitable to 
exercise the right of clemency which, in national SYS- 

tetns, was one of the prerogatives of sovereignty. 
Further, the provision was inconsistent with the 
finality of judgments which was elsewhere provided, 
and would lead to repetition of the trial before the 
boa+ of clemency and parole. Other members, how- 
ever, considered that the possibility of clemency was 
a vital necessity for international justice, as it was 
for national justice ; also, experience had shown that 
sentences imposed after a war were later considered 
too harsh, and the possibility of their reduction was 
desirable. A French proposal to delete the article was 
rejected by 9 votes to one, with 3 abstentions. 
146. The Geneva ,draft on this subject (article 54) 
made no provision as to the details of the method by 
which the board of clemency should be elected, and 
it was thought ,clesirable to add ,some clarification on 
that point by a reference to the method of election 
of judges provided in article 11. It was understood 
that -this reference implied that on the board of clem- 
ency and parole, as on the court itself, no two mem- 
bers could be of the same nationality. 

147. It was also considered appropriate with respect 
to this article, as with respect to several others in the 
draft statute, to furnish alternative texts, the second 
being based on the hypothesis of a very close relation- 

ship between the court and the United Nations. AS 
to the first alternative, based on the hypothesis of a 
less close relationship, it was decided, by 9 votes to 
none, with 5 abstentions, that the members of the 
board, like the jttdges, should be elected only by the 
States which had conferred jurisdiction on the court 
rather than by all the States which were parties to 
the convention containing the statute. 

148. As to the second alternative, it was urged that, 
for the sake of simplicity, no special organ should be 
created to perform the functions of clemency and 
parole, but that these fuactions should be entrusted 
to the United Nations organ which performed the 
function of political screening un.der article 29, para- 
graph 2, Alternative B. This proposal was criticized, 
however, on the ground that a single political organ 
which coulcl prevent prosecutions, stop proceedings 
and overturn judgments by pardon would be the master 
of the court; the proposal was rejected by 4 votes to 2, 
with 8 abstentions. The Committee then, by 3 voles 
to 2, with 10 abstentions, accepted the principle that in 
the second alternative text of this article the board 
of clemency and parole should be elected by the 
Members of the United Nations and those non-Mem- 
ber States which had conferred jurisdiction on the 
court. 

149. It was argued that the powers of suspension 
and reduction of sentence referred to in the Geneva 
draft statute were part of the power of clemency, so 
that the reference to them should be deleted, and that 
it was undesirable to give the board the power of 
alteration of sentence, also referred to in that draft. 
For these reasons, the Committee, by 10 votes to none, 
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with 5 abstentions, adopted a text stating only that 
the board should have the powers of clemency and 
parole. 
150. The Committee also thought it desirable that, 
before acting on a petition for clemency an,d parole, 
the board should request the advice of the court. Such 
advice would not be binding on the board, but would 
be most useful to it if the court’ chose to give its 
opinion. 

,%%CIAL ‘TRIBUNALS 

(‘Article 54 of tlze revised draft statute) 
151. It was conten’ded that this article (article 55 of 
the Geneva draft statute) should be deleted on the 
ground that it was superfluous. Even without this 

provision, it was said, the statute would clearly 11ot 
affect the right of States to set up special tribunals 
since, in the absence of an express provision to the 
contrary in an instrument conferring jurisdiction, the 
statute preserved the concurrent jurisdiction of 
national tribunals an,d of international tribunals other 
than the court. Another viewpoint, however, was that 
a failure expressly to preserve thifs right in the statute 
would lead to reservations by States each time juris- 
diction was conferred, and that deletion of the article 
which had been adopted by the Geneva Committee 
might be interpreted as an oblique criticism of the 
post-war trials by ad hoc tribLmals. For these reasonSt 
the Committee, by 6 votes to 5, with 4 abstentions, 
rejected a United States proposal to delete the article. 

Chapter Vlll 

CONCLUSION 

152. There were several points which the Committee 
intentionally did not include in the draft statute, since 
they could best be decided at the time when the final 
text of the statute was being drawn up, or in one case 
perhaps at an even later stage. One question was the 
final clauses of a convention containing the statute 
and, in particular, a clause concerning further speci- 
fications of reservations which might be made to the 
statute and in instruments conferring jurisdiction on 
the court. Another was the question of what organ 
should have the authority to interpret the statute ; the 
suggestion was made that this authority should be given 
to the court itself. There was also the problem of 
the official languages in which the statute should be 
drawn up. 
153. A further point raised in the Committee’s dis- 
cussions was that of the language in which the proceed- 
ings of the court should be conducted ; it was suggested 
that this matter might perhaps be left to be decided 
in the rules to be adopted by the court. 
154. The Committee, like the Geneva Committee 
(paragraph 17 of the Geneva report), did not wish 
to give its proposals any appearance of finality. 
155. The view was expressed that the most funda- 
mental and serious problems-in particular those which 
had been stated by the United Kingdom delegation 
at the outset of the Geneva Committee’s meetings 
(A/AC.48/SR.Z, pages 3-lI)-had not been answered 
either by the Geneva Committee or by the present 
Committee. There was no evidence that States wished 
to establish a court, or that, even if it were established, 
States would be willing to give it the measure of con- 
sent and co-operation which was vital to its function- 
ing, The example which had been cited to show such -- 
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willingness, namely, the criminal jurisdiction in the‘ 
European Coal and Steel Community, was not a par- 
allel case. In any event, the political situation exist- 
ing between the six members of the Community bore 
no relation to that existing in the world community as a 
whole. The only close parallel was the tribunal under 
the 1937 Convention for the Prevention and Punish- 
ment of Terrorisnl1o which had proved abortive. 

156. Some members felt that at the present time it 
was still clear that the su.bstantive law to be applied 
by the court was not sufhciently matured to make the 
creation of an international criminal jurisdiction prac- 
ticable. Others were of the opinion that since ad IZOC 

tribunals had tried and sentenced thousands of crinli- 
nals on the basis of that law, an international cri,minal 
court, coul’d well be established to apply it, and that 
the lack of precision of that law was a further argu- 
ment for entrusting its application, not to ad hoc COLW~S 

established for eac:h occasion, but rather to a permanent 
court set '~1.p in advance which would guarantee a 
more universal application. 

157. On the questions of possibility, practicability 
anld desirability of the creation of an organized inter- 
national criminal jurisdiction the members of the 
Committee were divided. They agreed, however, that 
on the basis of the preparatory studies made by the 
General Assembly and both the special Committees 
on International Criminal Jurisdiction the moment had 
come for the General Assembly to decide what! if 
any, further steps should be taken toward the estabhsh- 
ment of an international criminal court. 

lo See League of Nations, document C.546( 1) M.383 (L). 
1937.v. 



ANNEX 

Revised draft statute for an international criminal court 

CHAPTER I 

GENERAL PRINCIPLES 

A&de 1 
PURPOSE OF THE COURT 

There is established an International Criminal Court to try 
natural persons accused of crimes generally recognized under 
international law. 

Article 2 

LAW TO BE APPLIED BY THE COURT 

The Court shall apply international law, including inter- 
national criminal law, and where appropriate, national law. 

Article 3 

PERMANENT NATURE OF THE COURT 

T,he Court shall be a permanent body. Sessions shall be 
called only when matters before it require consideration. 

ORGANIZATION OF THE COUKT 

Article 4 

QUALIFICATIONS OF JUDGES 

The Court shall be composed of a body of independent 
judges, elected regardless of their nationality from among 
persons of high moral character, who possess the qualifications 
required in their respective countries for appointment to the 
highest judicial offices, or are jurisconsults of recognized 
competence in international law, especially in international 
criminal law. 

Article 5 
NUMBER OF JUDGES 

The Court shall consist of fifteen judges. 

Article 6 
NATIONALITY 0F JUDGES 

1. Judges may be elected from candidates of any nationality 
or without nationality. 
2. No two judges may be nationals of the same State. A 
person who, for the purpose of membership in the Court, 
could be regarded as a national of more than one State 
shall Qe deemed to be a national of the State in which he 
ordinarily exercises civil and political rights. 

Adele 7 
NOMINATION OF CANDIDATES 

Abwative A Alternative B 
1. Judges shall be elected 
from a list of candidates 

1. Judges shall be elected 
from a list of candidates 

nominated by the States 
which have conferred juris- 

nominated by the Members 
of the United Nations and 

diction upon the Court. by those non-member States 
w’hich have conferred juris- 
diction upon the Court. 

2. Each State may submit the names of not more than four 
candidates. 

Article 8 

INVITATION T0 NOMINATE 

1. The date of each election shall be fixed by the Secretary- 
General of the United Nations. 

Altewative A Altemative B 
2. At least three months 2. At least 6hree months 
before this date, he shall before this date, he shall 
address a written request to address a written request to 
the States which have con- the States referred to in 
ferred jurisdiction upon the article 7 [alternative B], 
Court, inviting them to under- inviting them to undertake, 
take, within a time specified, within a time specified, the 
the nomination of qualified nomination of qualified per- 
persons in a position to accept sons in a position to accept 
the duties of a judge. the duties of a judge. 

Article 9 

LIST OF CANDIDATES 

Altermtive A Altcrnnfive B 
The Secretary-General of The Secretary-General of 

the United Nations shall pre- the United Nations shall pre- 
pare a list, in alphabetical pare a list, in alphabetical 
order, of all candidates. He order, of all candidates. We 
shall submit the list to the shall submit the list to the 
States which (have conferred States referred to in article 
jurisdiction upon the Court. 7 [alternative B]. 

Article 10 
REPRESENTATIVE CHARACTER OF THE COURT 

The electors shall bear in mind that the judges, as a body, 
s’hould, as far as possible, represent the main forms of 
civilization and the principal legal systems of the world. 

A&de 11 
ELECTION OF JtiDGES 

Alternative A Alternative B 

1. The judges shall be elected, 1. The judges shall be elected, 
at meetings of representatives at meetings of the States 
of the States which have con- referred to in article 7 
ferred jurisdiction upon the [alternative B], by an abso- 
Court, by an absolute majori- lute majority of th’ose present 
ity of ,those present and vat- and voting. The Secretary- 
ing. The Secretary-General General of the United Ns- 
of the United Nations shall, tions shall, after due notice 
after due notice to each of to each of such States, con- 
such States, convene these vene these, meetings. 
meetings. 
2. In the event of more than one national of the same 
State obtaining a sufficient number of votes for election, the 
one who obtains the greatest number of votes shall be con- 

sidered as elected and if the votes are equally divided the 
elder or eldest candidate shall lbe considered as elected. 

Article 12 
TERMS OF OPFICB 

1. The judges shall be elected for nine years and may be 
re-elected; provided, however, that of the judges elected at 
the first election, the terms of five judges shall expire at 
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Article 19 
VACANCIES 

1. Vacancies shall be filled by the same method as tbat 
prescribed for the first election, except that the Secretary- 
General of the United Nations shall, within one month of 
the occurrence of a vacancy, issue the invitations provided 
for in article 8. 
2. A judge elected to replace a judge whose term of office 
has not expired shall hold office for the remainder of his 
predecessor’s term. 

A&h 20 

OFFICERS 

1. The Court shall elect its President and Vice-President 
for three years; eac’h may be re-elect,ed. 
2. The Court shall appoint its Registrar and s.hall provide 
for the appointment of such other officers as may be 
necessary. 

Article 21 
SEAT OF THE COURT 

The permanent seat of the Court shall be established 
at . . . . . . . . . . The Court may, however, sit and exercise its 
functions elsewhere whenever the Court considers it desirable. 

the end of three years and the terms of five more judges 
shall expire at the end of six years. 
2. The judges whose terms are to expire at the end of the 
initial periods of three and six years shall be chosen by 
lot drawn by the Secretary-General of the United Nations 
immediately after the first election has been completed. 
3. Each judge w!hose term ,of office has expired shall continue 
to discharge his duties until his place has been filled. Though 
replaced, he shall finish any case which he may have begun. 
4. In the case of the resignation of a judge, the resignation 
shall be addressed to the President of the Court, who shall 
transmit the resignation to the Secretary-General, This trans- 
mission shall make the place vacant. 

Article 13 
SOLEMN DECLARATION 

Each judge shall, before taking up his duties, make a 
solemn declaration in open court that he will perform his 
functions impartially and conscientiously. 

Article 14 
PRIVILEGES AND IMMUNITIES 

Each judge, when engaged on the business of the Court, 
shall enjoy diplomatic privileges and immunities, 

Article 15 
OCCUPATIONS OF JUDGES 

1. No judge shall engage in any occupation which interferes 
with his judicial function during sessions of the Court. N,or 
shall ,he engage in any occupation which is incompatible with 
his functions as a judge. 
2. Any doubt on this point shall be settled by the decision 
of the Court, 

Article 16 
DISABILITY OF JUDGES 

1. No judge may participate in proceedings relating to any 
case in which he has previously taken part in any capacity 
whatsoever. 
2. Any doubt on this point shall be settled by the decision 
of the Court. 

Article 17 
DISQUALIFICATION OF JUDGES 

1. Tf, for some special reason, a judge considers that he 
should not participate in a particular proceeding, he shall 
so inform the President. 
2. Any party to a proceeding may submit &at a judge 
should not participate in that proceeding. Such submission 
shall be addressed to the President. 
3. I f  the President, upon receipt of such submission or of 
ihis own motion, considers that a judge should not participate 
in a particular proceeding, the Presideut shall so advise 
the judge. 
4. If  the President and the judge disagree on the issue, 
the Court shall decide. 

Article 18 
DISMISSAL OF JUDGES 

1. No judge shall be dismissed unless, in the unanimous 
opinion of the other judges, he has ceased to fulfil the 
conditions required for his continuance in office. 
2. Formal notification of such unanimous opinion shall be 
made to the Secretary-General of the United Nations by 
the Registrar. 
3. This notification shall make the place vacant, and there- 
upon the dismissed judge shall immediately cease to perform 
all functions as a member of the Court. 

Article 22 

EMOLUMENTS 

Each participating judge shall be paid 
a daily allowance when the Court is in 
shall be paid an annual remuneration. 

Article 23 
FINANCES 

travel expenses, and 
session. Each judge 

The States which have conferred jurisdiction upon the 
Court shall create and maintain a fund to be collected and 
administered in accordance with regulations adopted by the 
parties. From this fund shall be paid the costs of maintaining 
and operating the Court and the Board of Clemency and 
Parole, and the expenses for the defence as provided in 
article 38, paragraph 2, sub-paragraph (c), and as approved 
by the Court. 

Article 24 
RULES OF THE COURT 

1. The Court shall adopt rules for carrying out its functions. 
In particular, it shall prescribe rules ,of procedure and such 
general principles governing the admission of evidence as 
the Court may deem necessary. 
2. These rules and any amendments thereto shall be pub- 
lished without delav and shall not ‘be altered so as to affect 
pending proceedings. 

CRAPTER III 

COMPETENCE OF THE COURT 

d@iclc 25 
JURISDICTKON AS TO PERSONS 

The Court shall be competent to judge natural persons, 
whether they are constitutionally rrsponsible rulers, public 
officials or private individuals. 

Article 26 
ATTRIBUTION OF JURISDICTCON 

1. Jurisdiction of the Court is not to be presumed. 
2. A State may confer jurisdiction upon ehe Court by COII- 
vention, by special agreement or thy unilateral declaration. 
3. Conferment of jurisdiction signifies the right to seize 
the Cmourt, and the duty to accept its jurisdiction subject to 
such provisions as the State or States have specified. 
4. Unless otherwise provided for in the instrument con- 
ferring jurisdiction upon the Court, the laws of a State 
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determining national criminal jurisdiction shall not be affected 
by that conferment. 

Article 27 
RECOGNITION OF JURISDICTION 

No person shall be tried before the Court unless jurisdiction 
has been conferred upon &e Court by the State or States of 
w&ioh he is a national and by the State or States in which 
the crime is alleged to have been committed. 

Article 28 
WITHDRAWAL OF JURISDICTION 

: A State may withdraw its conferment of jurisdiction. Such 
withdrawal shall take effect one year after the d,elivery of 
notice to that effect to the Secretary-General of the United 
Nations. 

d&le 29 

diate reappointment. .No judge who has participated in corn- 
mitting a case may adjudicate on the substance thereof. 
2. The function of the Chamber shall be to examine the 
evidence offered by the complainant to support the complaint. 
3. The complainant shall designate an agent or agents who 
shall present the evidence before the Chamber. 
4. I f  the Chamber is satisfied that the evidence is sufficient 
to support the complaint, the Chamber shall so certify to 
the Court and to the complainant. 
5. Before issuing any such certificate, the Chamber shall 
give the accused reasonable opportunity to be heard, If  neces- 
sary and, in particular, to ensure that the accused shall have 
a fair trial, the Chamber may order further inquiry or the 
investigation... of specific matters. 
6. The Court shall determine the rules of procedure of the 
Cormnitting Chamber. 

ACCESS TO THE COURT Article 34 

Altemmtive A Aktemative B 
Proceedings before the 1. Proceedings before the 

Court may be instituted by a Court may be instituted by a 
State vzhich has conferred State which has conferred 
jurisdiction upon the Court jurisdiction up011 the Court 
over such offences as are in- over such offences as are in- 
volved in those proceedings. volved in those proceedings. 

2. In the interest of the 
maintenance ,of peace, a 
United Nations organ to be 
designated by the United 
Nations may stop the pre- 
sentation or prosecution of a 
particular case before the 
Court. 

PROSECUTING ATTORNEY 

1. A jurisconsult appointed by the complainant or com- 
plainants shall assume the functions of Prosecuting Attorney, 
2. The Prosecuting Attorney shall file with the Court an 
indictment of the accused ,based on the findings certified ,by 
the Committing Chamber and shall be respon%ble for con- 
ducting the prosecution before ‘th.e Court. 

CHAPTER V 

PROCEDURE 

Article 3.5 

INDKTMENT 

1 Article 30 
CHALLENGE OF JURISDK'IION 

I. The jurisdiction of the Court may be Aallenged by the 
parties to any proceeding or by any State referred to in 
article 27. 

3. The indictment shall contain a concise statement of the 
facts tihich constitute each alleged offence and a specific 
reference to the law under which the accused is charged. 
2. The Court may authorizc amendment of the indictment. 

Ariicle 36 

2. Such challenge made at the beginning of trial shall be 
decided by the Court at once. 
3. Such challenge made after the beginning of trial shall 
be decided by the Court at such time as the Court thinks lit. 

NOTICE OF THE INDICTMENT 

Article 31 
ASSISTANCE OF STATES 

1. The Court, including the Committing Chamber, may 
request nati’onal authorities to assist it in the performance 
of its duties. 

1. The Court shall bring the indictment to the notice of the 
accused, of the State or States of which the accused is alleged 
to be a national, of ,the State in w’hich the crime is alleged 
to have been committed and, as far as possible, of the States 
of which the victims are nationals. 
2. The Court shall not proceed with the trial unless satisfied 
that the accused has had the indictment and any amendment 
thereof served upon him and has sufficient time to prepare 
his defence. 

Article 37 
2. A State shall be obliged to render such assistance only 
in conformity with any convention or other instrument in 
which the State has accept,ed such obligation. 

JURY 

Article 32 

Trials shall be without jury, except where otherwise pro- 
vided in the instrument by which jurisdiction has been con- 
ferred upon the Court. 

Article 38 
PENALTIES 

The Court shall impose upon an accused, upon conviction, 
such penalty as the Court nray determine, subject to any 
limitations prescribed in the instrument conferring juris- 
diction upon the Court, 

RIGHTS OF THE ACCUSEI) 

1. The accused shall be presumed innocent until proved 
guilty. 
2. ‘I%e accused shall have a fair trial and, in particular: 

(n) The right to be present at all stages of the proceedings; 
(b) The right to conduct his own defence or to be defended 

by counsel of his own choice, and to have his counsel present 
at all stages of the proceedings ; 

(c) The right to have reasonable expenses of his defence 
charged to the fund referred to in article 23 in so far as the 
Court is satisfied that the accused is unable to engage the 
services of counsel ; 

CHAPTER IV 

CCIMMITTING CHAMBER AND PROSECUTING ATTORNEY 

Article 33 
COMMITTING CHAMBER 

I. The Committing Chamber shall be composed of five 
judges appointed annually for one year at a sitting of the 
whole Court ,by a majority of the members present. lietir- 
ing members of the Chamber shall not be eligible for imme- 

(d) The right to have the proceedings of the Court, includ- 
ing documentary evidence, translated into his own language; 
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(6) The right to interrogate, in person or by his counsel, 
any witness and to inspect any document or other evidence 
introduced during the trial; 

(f) The right to adduce oral and other evidence in his 
defence; 

(9) The right to the assistance of the Court in obtaining 
access to material which the Court is satisfied may be relevant 
to the issues before the Court. 
3. The accused shall have the right to !be heard by the Court 
but shall not be conipelled to speak. His refusal to speak 
.&all not be relevant to the determination of his guilt. Should 
he elect to speak, he shall be liable to questioning by the 
Court and by counsel. He shall not be compeiled to take an 
oath. 
4. I f  the Court considers it impossible bo ensure a fair trial, 
the Court may, by a decision supported by reasons, suspend 
the proceedings and, if they are not resumed within a time 
limit determined by the Court, dismiss the case. If  the case 
be dismissed, the accused shall be automatically released. 

Article 39 
PUnLICITY OF HEARINGS 

1. The Court shall sit in public unless there are exceptional 
circumstances in whioh the Court finds that public sittings 
might prejudice the interests of justice, 
2. T,he deliberations of the Court shall take place in private 
and shall not be disclosed. 

Article 40 
WARRANTS OF ARREST 

The Court shall have power ao issue warrants of arrest 
related to crimes over which the Court has jurisdiction. 

Article 41 
PROVISIONAL LIBERTY OF ACCUSED 

The Court shall decide whether the accused shall remain 
in custody during the trial or be provisionally set at liberty, 
and the conditions under whi& such provisional liberty 
shall be granted. 

Article 42 
AUTHORITY OF THE COURT 

The Court shall have the authority necessary to the proper 
conduct of the trial, including the authority to require the 
attendance of witnesses and the production of documents 
and other evidentiary material, to rule out irrelevant issues 
evidence and statements, and to maintain order ai the trial: 

Article 43 
WITHDRAWAL OF PROSECUTION 

I f  the complainant State witlhdraws the complaint, the 
Court alone shall decide whether the accused shall be dis- 
charged; if the complaint is not substantiated, the Court shall 
acquit the accused. 

Article 44 
QUORUM 

The participation of seven judges shall suffice to constitute 
the Court. 

Article 4.5 
REQUIRED bfn~olum 

1. All questions shall be decided by a majority of votes of 
the judges participating in the trial. 
2. Wi!‘h the exception of a decision to impose the death 
Penalty or life imprisonment, in the event of an equality ,-,f 

votes, the presiding judge shall have a casting vote. 

Article 46 
CONTENTS AND SIGNATURE OF JuD0MENT 

1. The judgment shall state, in relation to each accused, the 
reasons upon which it is based. 
2. The judgment shall contain the names of the judges who 
have taken part in the decision. It shall be signed by the 
President and the Registrar. 
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Article 47 
SEPARATE OPINIONS 

I f  the judgment .of the Court does not represent the unanim 
mous opinion of the judges, any judge shall be entitled to 
deliver a separate opinion. 

Article 48 
DELIVERY OF JUDGMENT 

The judgment shall be read in open Court. 

Article 49 
NO APPEAL 

The judgment shall be final and without appeal. 

Article 50 
DOUBLE JEOPARDY 

No person w&o has been tried and acquitted or convicted 
before the Court shall be subsequently tried for the same 
,offence in any court within the jurisdiction of any State 
which has conferred jurisdiction upon the Court with respect 
to such offence. Article 51 

EXECUTION OF SENTBNCES 

Sentences shall .be executed in accordance with corwentims 
relating to the matter. 

Article 52 
REVISION OF JUDGMENT 

1. An accused who has ibeen found guilty may apply to the 
Court for revision of the judgment. 
2. An application fsor revision shall not be entertained unless 
the Court is satisfied: 

(a) That a fact was discovered of suoh a nature as to be 
a decisive factor; and 

(b) That that fact was, when the judgment was given, 
unknown to the Court and the applicant. * 

3. Revision proceedings shall be opened by a judgrxrent of 
the Court expressly recording the existence of the ww fact 
and recognizing that it has such a character as to lay the 
case open to revision. 

CHAPTER !'I 

CLEMENCY AND PAROLE 

Article 53 
BOARD OF CLEMENCY AND PAROLE 

Alternative A Alternative B 
1. The States which have 1. The States referred to in 
conferred jurisdiction upon article, 7 [alternative I37 shall 
the Court, shall, at t,he meet- designate a Board of C% 
ings and in the manner pro- nmency and Parole, 
vided in article 11, elect a 
Board of Clemency and 
Parole consisting of five 
persons. 
2. Subject to the provisions of the instruments by ~hkh 
States ‘have conferred jurisdiction upon the Court, the %ard 
shall have the powers of clemency and parole. 
3. Before deciding on a petition for clemency or parole, the 
Board shall request the advice of the Court, 
4. The Board shall adopt its ot~n rules of procedure. 

CHAPTER VII 

FINAL PROVISLONS 

A,&& 54 
SPECIAL TRIBUNALS 

Nothing in the present Statute shall bc taken to prejudice 
the right of two or more States whioh have conferred juris- 
diction upon the Court jointly to set up special tribunals to 
try the perpetrators of crimes over whic”n each of such States 
has jurisdiction according to the general rules of irlter- 
national law. 
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