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Letter dated 8 August 2005 from the Permanent Representative of
India to the United Nations addressed to the President of the
Security Council

On behalf of the Government of India, I have the honour to inform you that the
Indian Parliament passed the Weapons of Mass Destruction and their Delivery
System (Prohibition of Unlawful Activities) Bill on 13 May 2005. After receiving
the Presidential assent on 6 June 2003, the Act (also referred to as the WMD Act)
has been published in the Gazette of India (copy enclosed).

The WMD Act provides overarching and integrated legislation prohibiting
unlawful activities in relation to weapons of mass destruction and their delivery
systems. While reiterating India’s firm commitment to safeguard its security as a
nuclear weapon State and its undiminished commitment to global nuclear
disarmament, the Act seeks to effectively translate at the operational level India’s
commitment to prevent proliferation of weapons of mass destruction. The legislation
builds upon the existing regulatory framework related to controls over the export of
WMD usable materials, equipment and technologies.

Over the years India has enacted a corpus of laws dealing with activities of
direct or indirect relevance to weapons of mass destruction, their means of delivery
and related dual-use materials, equipment and technologies, such as the Atomic
Energy Act, 1962; the Chemical Weapons Convention Act, 2004; the Environment
Protection Act, 1986; the Foreign Trade (Development and Regulations) Act, 1992;
the Customs Act, 1962; the Unlawful Activities (Prevention) Amendment Act,
2004; and the Explosive Substances Act, 1908. The WMD Act is in addition to the
existing framework of legal and administrative controls: wherever any offence is
punishable under the WMD Act as well as under any other act in force, the offender
will be liable to be punished under that act which imposes greater punishment.

Specifically, the WMD Act fulfils India’s obligations pursuant to Security
Council resolution 1540 (2004) on non-proliferation of weapons of mass destruction
by prohibiting the possession, transportation, acquisition or development of nuclear
weapons, chemical weapons or biological weapons by non-State actors.

The Act updates the present system of export controls in India with a view to
making it more contemporary, by introducing transit and trans-shipment controts,
re-transfer provisions, technology transfer controls, brokering controls and end-use
based controls. The Act prohibits the export of any good or technology from India if
the exporter knows that it is intended to be used in a WMD programme.
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It is as much a concern to India as to any other country that sensitive and dual-
use technologies should not fall into the wrong hands. In order to ensure strict and
effective control over such technologies, the Act includes a definition of the term
“technology” and regulates its flow by introducing “transfer controls” over such
technologies. It regulates the flow of sensitive and dual-use technologies and know-
how from India, or by Indians abroad. It also seeks to regulate their flow to
foreigners while in India. The provisions of this Act apply to citizens of India
outside India, Indian companies with branches or subsidiaries abroad, persons in the
service of the Government of India, within and beyond India, and foreigners while
in India. The Act imposes a general prohibition on brokering, by Indians or foreign
nationals in India, in any such transaction that is prohibited or regulated under the
Act.

Regulation of transfers of sensitive and dual-use technologies has assumed
importance in view of the increasing capability of India to produce such
technologies, though the originators of such technologies continue to be
overwhelmingly parastatal in India. The requirement to regulate also arises out of
the need to ensure comprehensive control over unique or closely held, indigenously
developed technology or know-how. It also meets the requirement to ensure that
such technologies do not fall into the wrong hands.

I would appreciate if this letter, together with its enclosure, could be circulated
as a document of the Security Council.

(Signed) Nirupam Sen
Ambassador
Permanent Representative of India to the United Nations
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MINISTRY OF LAW AND JUSTICE
(Legislative Department)
New Delhi, the Tch June, 2005/ fyaistha 17, 1927 {Saka)

The following Act of Parliament reecived the assent of the President oﬁ'
6th June, 2005, and is hercby published for general information:—

THE WEAPONS OF MASS DESTRUCTION AND THEIR DELIVERY
SYSTEMS (PROHIBITION OF UNLAWFUL ACTIVITIES)ACT, 2005

No. 21 orF 2005

(6th Jurie, 2005.)
An Aot ro prohibit unlowfid activities. in relation lo weapons of mass destruction and
thevr delivery systems and for matters cannected therewith or incidental thereta

WheRzAs India is determined to safeguard its national security as a Nuclear Weapon
State;

Axp wuEreas India is committed not 1o ransfer nuclear weapons or other auclear
explosive devices, or to transfer contral over such weapons ot explosive devices, and not in
any way 1o assist, encourage, of induce any other counwy to manufacture nuclear weapons
or other nuclear cxplosive devices;

AND WHEREAS India is commifted to prevent a non-Stale actor and a terrorist from
aequiring weapons of mass destruction and their delivery systems;

As wiEReas India is committed 10 the objective of glabal nuclear disarmarnent;
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AND WHEREAS India is commitied 10 its obligations as a State Party to the Convention
on the Prohibition of the Development, Production, Stockpiling and Use of Chemical Weapoas
and oo their Destuction and the Convention on the Prohibition of the Development,
Produciion and Stockpiling of Bacteriological (Biological) and Toxin Weapons and on their
Destruction;

AND wHEREss India is exercising controls over the export of chemicals, organisms,
matertals, equiprasnt and technologies in relation 1o weapons of mass destruction and their
delweq systems undcr other relevant Acts;

AND WHEREAS il I consnd:rcd necessary o provide for integraied fegal measures 1o

exercise controls over the expon of materials, cqmpmcat and technologies and to prohibtl

unlawiul activities in relation to weapons of mass destruction and their means of delivery.
BE ftenacted by Partiament in the Fifty-sixth Year of the Republic of India as follows:—

1. {/) This Act may be called the Weapons of Mass Destruction and their Delivery
Systems {Prohibition of Uniawful Activities) Act, 2005.

(2) It shall come into force on such date as the Central Government may, by notification
in the Official Gazene, appoint.

2. Save as otherwise expressly provided in this Act, the provisions of this Act shall be
in addition to any other relevant Act for the time being in force in relation to any matter
covered under this Act.

3. (1) 1t extends to the whole of India inchiding its Exclusive Economic Zone.

(2) Every person shall be liable to punishment under this Act for cvery act or omission
contrary 1o the provisions thereof, of which be is held guilty in India

(3) Any person who commits an offence beyand India, which is punishable under this
Act, shail be dealt with according to the provisions of this Act in the same manner as if such
act had been committed in India.

{#) The provisions of this Act shall also apply to —
{a) citizens of India outside India;

{£) companics ur bodics corporatc, registered or incorporated in India of having
their associates, branches or subsidianies, outside India;

{c) any ship, aircraft or other means of wansport registered in India or outside
" India, wherever it may be;
() foreigners while in India;
{e) persons in the scrvice of the Government of india, within and beyond India.
(5) Notwithsianding the applicability of the provisions of any other Central Act
relating to any activity provided herein, the provisions of this Act shall apply o export,
transfor, re-transfer, transit and trans-shipment of material, equipment or technology of
any description as are identificd, designated, categorised or considered necessary by
the Central Government, as perlincat or reicvant to India as a Nuclear Weapon State, or
to the national security of India, or ta the furthcrance of its florcign policy or its
international obligations under any bilateral, multilateral or international treaty,
Covenant, Convention or arrangement relating to weapons of mass destrucijon or their
means of delivery, to which India is a Party.

4. ln this Act, ualess the context otherwise requires,—
{a) “biological weapons™ are -

{f) microbial or other biological agents, or toxins whatever their origin
or miethod of praduction, of types and in quantities that have no justification
for prophyvlactic, protective or other peaceful purposes; and

(i) weapons, equipment ot delivery systems specially designed to
use such agenls ur loxias for hostile purposes of in armed conflict;
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() “brought in transit” means to bring goods from any country into India
by {and, air, or amphibious means of ransportation, where the goods are to be
taken out from india on the same convcyance on which 1hey are brought into
India without any landing in India, but does not include a conveyance in innocent
passage through ndian territory, Indian territarial waters or Indian airspace of a
foreign conveyance carrying goods.

Explanation 1.—A conveyance is a foreign conveyance if it is pot
registered in India. :

Explanation Il.——A conveyance is in “innocent passage” if it is not
cngzged in refevant aclivity and passes through or above Indian territociel
waters or airspace without stopping or anchoring in India;

(¢) “chemical weapons™ means,—

(f) the toxie chemicals and their precursors, except where intended
for—

(<) industrial, agricultural, rescarch, medical, pharmacoutical or
other peaceful purposes;

(&) protective purposes, namely those purposes directly related
ta protgction against foxic chemicals and Lo protection against chemical
weapons; ’ ’

(¢) military purpases not connected with the use of chemical
weapouns and not dependent on the use of the toxic propertics of
chemicals as 2 method of warfare; or ' '

(o) law enforcement incliiding domestic riot control purposes;
as long as the types and quantities arc consistent with such purposes;

(i) the munitions and devices, specifically designed to cause death
or other harm through the toxic properties of those toxic chemicals specified
in sub-clause (i), which would be released as a resnlt of the employment of
such munitions and devices; and

{iif) any equipment specifically designed for use directly in connection
with the employment of munitions and devices specified in subi-ciause (id),

together or separately;

(d)  “export” shall have the meaning assigned to this expression in the
Foreign Trade (Development and Regulation) Act, 1992;

(e) “fissile material” and “radioactive material” shall have the meanings
assigned to these expressions in the Alomic Energy Act, 1962,

(N) “item" means materials, equipment, and technology, of any description,
notified under this Act or any ather Act related to relevant activity;

{g) “non-Siate aclor” is a person or entity not acting under the lawful
aathority of any counmry; '

{h) “nuclcar weapon or ather nuclear explosive device™ means any nuclear
weapon or other nuclear explosive device as may be determined by the Central
Government, whose determination in the matter shall be final;

{i) “public domain™ means domain that has no restriclions upon
dissemination of information within or from it; the existence of any legal rights to
intellectual property in that information does not remove such information from
being in public domain,
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(/) “relevant sclivity™ means,—

(i) the development, production, handling, operation, maintenance,

storage or dissemination of & nuclear, chemical or biological weapon; or

(i) the development, production, maintenance, storage or dissemina-
tion of missiles specially designed for delivering any such weapon;

(k) “re-transfer” means transfer of any item notified under this Act from eay -

couny or entity 1o which it has been exported from India, to yet ancther country or
entity;

{) “1echnology™ means any information (including information embodicd in
software) othet than information in the public domain, that is capable of being used
n—

(i) the development, production or use of any goods or software;

(i} the devclopment of, or the carrying out of, an industrial or commercial
activity or the provision of a service of any kind.

Explanation—When technology is described wholly or partly by reference to
the uses to which it (or the goods to which it relates) may be put, it shall include
services which are provided or used, or which are capable of being used, in the
development, production ot use of such technology or goods;  ~

(m) “terrorist” shall have the meaning assigned to this expressian in the Unlawfis
Activities {Prevention) Act, 1967,

(#) “wans-shipment™ means to remove goods from the conveyance on which
they were brought into India and to place the goods on the same ar another conveyance
for the purpose of taking them out of India, where these acts are carried out on a
“through bill of lading™, “through airway béll” or “through manifest”. '

Explanation.—"through bill of lading”, “through airway bili” and “through
manifest™ means respectively a bill of lading, airway bill and manifest, for the
consignment of goods from a place outside India to a destination which is also outside
India without a consignee in India;

(0) “unlawful™ means without the authority of the Central Govermnment and the
expression “unlawfully” shall be construed accordingly;

(7) “weapons of mass destruction™ means any biological, chemical or nuclear
weapons.

5. {I) The Central Government may identify, designate, categarise or regulate, the
export, transfer, re-transfer, rans-shipment, or transit of any iterm related to relevant activity
in such manner as may be prescribed.

(2) The Central Government may, by order published in the Official Gazotte, designate
or notify any item related 1o relevant activity for the purpases of this Act.

6. For the purposes of this Act, the Central' Government may appoint such Advisory
Cormimittees as it deems fit, and may appoint to them persons to exercise such powers and
perform such duties as the Central Goverment may, by rules, prescribe,

7. (1) Subject 1o the provisions of this Act and any other law {or the time being in force,
related 10 relevant activity, the Central Government shall have the powzr to direct or assign
10 any authority, in such manner as it may deem appropriate, such powers as may be necessary
to implement the provisions of this Act.

(?) The Central Government may appoint a Licensing Authority and an Appeilale
Authority and make provisions relating to such authority and for licensing in such manoer
and in such form, as the Central Government may, by rules, prescribe,

37 of 1967.
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{J) Without prejudice 1o the generlity of the provisions contained in this Act, the
auntharitics and mechanisms provided under other relevant Acts shall continue to deal with
marers sovered ander thase Acts:

Provided that in case of any doubt as to wheiher a matter falls within the scope of
such relevant Acts or under this Act, the decision of the Central Government thereon shall be
final,

8. (/) No person shalf unlawfully manufacture, acquire, possess, develop ot transport
a nuclear weapon or other nuclear explosive device and their means of delivery,

(2 No person shall unlawfully wansfer, directly or indirectly, to any on¢ & nuclear
weapon ar other auclear explasive device, or transfer control aver such 3 weapos, knowing
it 1o be a nuclear weapon or other nuclear expiosive device.

(3) No person shall unlawfully manufacture, acquire, possess, develop or ransport a
biological or chemical weapon or their means of defivery.

(+#) No person shall unlawfully wansfer, directly or indirectly, to any one biological or
chemical weapons,

(5) No person shall mﬂawfuily transfer, disectly or indirectly, 10 any one missiles
specially designed for the delivery of weapons of mass deswuction.

9, No person shall, directly or indisectly, ransfer to a non-State actor or terrorist, any
maicrial, cquipment and technology netified under ihis Act or any other Act related 10
relevant activiry:

Provided that such trans{er made to a non-State actor shall not mclude a msﬁ:r made

as such to any person acting under lawful authority in India.

10. No persoa shall transfer, acquire, possess, or transport fissile or radioactive
matcrial, which is intended to be used 1o cause, ot in a threat to cause, death or serious injury
or damape 1o property for the purpose of intimidating people or a section of the people in
India or in any foreign country, or compelling the Government of india or the Gavernment of
a foreign country or an international organisation or any other person 1o do so or absram
from domg any act.

11, No person shall export any material, equipment or technology knowing that such
mealerial, equipment or technology is intended 10 be used in the design or manufacture of a
biological weapon, chemical weapon, nuclear weapan or other nuclear explosive device, orin
their missile delivery systems.

12. No persen who is aresident in India shali, for a consideration under the 1erms of an
actual or implied contract, knowingly facilitate the execution of any transaction which is
prohibited or regulated under this Act:

Provided that a mere carriage, without knowledge, of persons, goods or technology,
or provision of services, inciuding by a public or private carrier of goods, couricr, tzle-
communication, postal service provider or financial service provider, shall not be an offence
for the purposes of this section.

13, (/) No itern notified under this Act shall be exported, transfetred, re-transferred,
brought in transit or transhipped except in accordance with the provisions of this Act or any
other relevant Act.

(2) Any transfer of (:clmulog-;; of an item whose export is prohibited under this Actor
any other relevant Act relating to relevant activity shall be prohibited,

(3) When any technology is notified under this Act or any other relevant Act, as being
subject lo transfer controls, the transfer of such technology shali be restricted to the exteat
notified thereunder,
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Explanation—The transfer of technology may take place through either or both of
the following modes of transfer, namely:—

{a) by a person or from a place within India to 2 person or place oulside India;

(b} by a person or from a place outside India to a person, or a place, which is also
outside India (but only where the transfer is by, o within the control of, person, who
is a ¢itizen of India, or any person who is a resident in India).

{(4) The Ceniral Goverument may notify any itcmn as being subject to the provisions of
this Act, whether or not it is covered under any other relevant Act; and when such item is
exhibited, sold, supplicd or transferred Lo any foreign cntity or a foreigner who is resident,
operating, visiting, studying, or conducting research or business within the territorial limits
of India, or in its sirspace or Exclusive Economic Zone, it shall constitute an offence.

14. Any person who contravenes, or attempts (0 contraveneg or abets, the
provisions of section 8 or section 10 of this Act, shall be puniishable with imprisonment
for a term which shail not be less than five years but which may extend to imprisonment
for life, and shall also be liable 1o fine.

15. (1) Aoy person who, with intent to aid any nen-State actor or terrorist,
contravenes the provisions of section 9 of this Act, shall be punishable with
imprisonment far 2 term which shall not be less than five yéars but which may cxtend to
imprisonment for life, and shall also be liable to fine.

(2) Any person who, with intent to aid any non-Stafz actor or terrorist, attermpts
to contravene or abets, or docs any act preparatory to contravention of sub-section
(1), shall bc decmed to have confravened that provision and the provision of sub-
section (/) shall apply subject to the modification that the reference to "mpnsonmcnl
for life” therein shall be construed as a reference to “imprisonment for ten yéars”,

{3) While determining the punishment under this section, the court shall take into
consideration whether the accused had the knowledge abaut the transferee being a
non-State actor or nal.

16. (1} Any person who knowingly contravenes, abets or attempts to contravene,
the provisions of sub-section (4) of section 13 of this Acr, shall be punishable with finc
which shall not be less than three lakh ripees and which may extend 1o twenty lakh
rupees.

~ (2) If any person is again convicted of the same offence under sub-section (.
then he shall be punishable for the second and every subsequent offence with
imprisonment for a term which shall not be less than six months but which may extend
to five years and shall also be liable to fine.

17. (1) Where any person contravenés, or abets or attempts 10 contravenc, any
provision of this Act other than the provisions under sections 8, 9, |0 and sub-section
(9) of section 13 of this Act, heshall be punishable with imprisonment for a term which
shall not be less than six moaths but which may extend 1o five years and shali also be
liable to fine. ‘

(2} If any person is again convicted of the same offence under sub-section (1),
then he shall be punishable for the second and every subseguemt offence with
imprisonment for a term which shall not be less than one year but which may extend to
seven years and shall also be liable 1o fine,

18. Where any person signs or uses, or causes to be signed or used, any
declaration, statement or document submitted to the competent 2uthority knowing or
having reason to believe that such deciaration, statement or document is forged or
ampercd with or is false in any material particular, and relates to items notified under
this Act or any other relevant Act, including those related to relevant activity, he shall
be punishable with fine which shall not be less than five lakh rupees or five times the
value of the materials, equipment, lechnolagy or services, whichever is more.
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19. Whoever contravenes any other provision of this Act or any rule or order
made thereunder for which no specific punishment is provided, shall be punishable
with imprisonment for a term which may exiend 1o one year, or with fine, or with both.

20. {/) Where an offcnce under this Act has been committed by a company, every
person who at the time the offence was committed was in charge of, and was responsible
to, the company for the conduct of the business of the company as well as the company,
shail be deemed to be guilty of the ofTence and shail be Hable to be proceeded against and
punished accordingly:

Provided that nothing contained in this sub-section shall render any such person
liable 10 any puniishment, if he proves that the offence was committed without his knowledge
or that he had exercised all due diligence to prevent the commission of such offence.

2y Notwithstanding anything ¢ontained in sub-section (J), where any offence under
this Act has been committed by a company and it is proved that the offence has been
committed with the consent or connivance of, or is attributable to, any neglect on the part
of, any director, manager, sceretary or other officer of the company, such director, manager,
secretary or other ofiicer shall be deemed to be guilty of that offence and shall be liable o
be proceeded against and punished accordingly.

Explanation.—For the purposes of this section—

(@) “company”™ means any body corporate and includes a firm and ather
association of individuals; and

(b) “director™, in relation to a firm, means a partner in the firm.

21. No Cour shall take cognizance of any offence under this Act-withaut the previous
sanction of the Central Government or any officer authorised by the Central Government in
this behalf.

22. No action or proceedings taken under section 5 and sub-sections (1) and (2) of
section 7 of this Act by the Central Government or any officer authorised by it in this behalf
shail be cailed in question in any civil court in any suit or application or by way of appeal or
revision, and no injunction shall be granted by any civil court or other authority in respect
of any action taken or to be taken in pursuance of any power conferred under those
provisions.

13, {}) The provisions of this Act shall have effect notwithstanding anything
inconsistent therewith contained in any enactment other than this Act or any other
instrunent having effect by virtue of any enactment other than this Act.

(2) Where any act or omission constitutes an offence punishable under this Act and
also under any other refevam Act, then the offcnder found guilty of such offence shall be
liable to be punished under that Act which imposes a greater punishment.

24. No suit, prosecution or other legal proceeding shall lie against the Central
Government or any officer or authority of the Central Governinent or any other authority on
whom powers have been conferred pursuant 1o this Act, for anything which is in gooed faith
done or purported to be done in pursuance of this Act or any rule or order made thereunder.

15. Nothing in this Act shall affect the activities of the Central Government in the
discharge of its functions relating 1o the security or the defence of India.

16. (1) The Central Government may, by notification, make rules to carry out the
provisions of this Act.
- (2) In particular and without prejudice 1o the generality of the foregoing power, such
rules may provide for all or any of the folldwing matters, namely:—

(2) manner of regulating any item related 1o relevant activity under sub-section
(1) of section §;
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(b} zppoinmnent of Advisory Committees, their powers and dutiés under sectnon 6;
{c) appointment of Licensing and Appellaie Authority and the manner of
licemsing tnder stib-section £2) of section 7; and

() any ather matier which has 1o be, or may be, prcscribed.

(3) Every rule made under this Act shall be laid, as scon as may be after it is made,
before each House of Fartiament, while it is in session for a tota period of thirty days which
mnay be comprised i one session or in lwo or more successive sessions, and if, before the
expiry of the session immediately following the session or the successive sessions aforesaid,
both Houses agree in making any modification in the rule or both Houses agree that the ule
should not be made, the rule shall thereafier have effect only in such modified formt or be of -
no effect, as the casc may be; so, however, that any such modification ot annulment shall be
without prejudice to the validity of anything previously done under that rule. '

27. () If any difficulty arises in giving effect ta the provisions of this Act, the Central
Government may, by order published in the Official Gazetie, make such provisions, not
inconsistent with the provisions of this Act, as may appear 10 be necessary for removing the
difhiculty:

Provided that no order shall be made under this section after the expiry of the pcnod
of two years fom the date of commencement of this Act

(2) Every order made under this section shall be laid, as soon as may be after it is
made, before each House of Parliament.

T.K. VISWANATHAN,
Secy. to the Govl. of India

FRINTED BY THE MANAGEK, GOVERNMENT OF iNDIA 'PRESS. MINTO ROAD, NEW DELHI
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