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CONCERNING THE PRINCIPLES AND GUIDELINES ON THE RIGHT TO A REMEDY
AND REPARATION FOR VICTIMS OF GROSS VIOLATIONS OF INTERNATIONAL
HUMAN RIGHTS LAW AND SERIOUS VIOLATIONS OF INTERNATIONAL
HUMANITARIAN LAW

Last autumn, the UN High Commissioner for Human Rights held the third consultative meeting
with a view to finalizing the Draft Principles and Guidelines on the Right to a Remedy and
Reparation for Victims of Gross Violations of International Human Rights Law and Serious
Violations of International Humanitarian Law (the Principles). The meeting was open to all
states, as well as intergovernmental organizations, the International Committee of the Red Cross
and non-governmental organizations. The Principles were considered exhaustively, and the
revised version of 1 October 2004 provides a valuable set of principles, largely reflecting the
dispersed law and practice for serious violations of human rights and international humanitarian
law.

The first draft of the Principles was presented by the expert of the Sub-Commission, Professor
Theo van Boven, in 1993." Now, fifteen years later, it is time to adopt the Principles, which have
been reviewed extensively. The Commission on Human Rights has an opportunity this year to
provide a necessary and invaluable reference text for victims of serious violations of human
rights and international humanitarian law, and it should not let it pass. Too many victims have
waited in vain for reparations that were due to them morally and in law.

Our organizations strongly believe that it is essential to provide the United Nations System with a
universal instrument systematizing the corpus juris on the right to a remedy and reparation. The
adoption of this instrument will constitute a strong reaffirmation of the victims’ right to an
effective remedy and reparation and a significant contribution to a better understanding of these
rights.

Furthermore, the Principles can serve as a useful tool for States to fulfil their obligations to
guarantee an effective remedy, to provide adequate reparations for violations of international
human rights and international humanitarian law and to contribute to the prevention of such
violations. At the same time, the Principles are drafted to accommodate the diversity of legal and
political systems of all States.

Since the beginning of their drafting, the Principles were meant to embody existing international
law, and the version of 1 October 2004 largely reflects the current status of international law on
remedies” and reparations®. Even in their draft form, the Principles have served as reference for
governments and domestic, regional and international courts.* Their content is firmly enshrined
in international treaties, jurisprudence and in other state practice supported by opinio juris that
the Principles are an embodiment of customary international law. Indeed, it is well-established
in international law that the breach of an international obligation entails the duty to make
reparations. This principle, already recognized by the Permanent Court of International Justice,’
has been upheld by international jurisprudence and reaffirmed as a general rule of international
law by the International Law Commission®.

The Principles of 1 October 2004 accurately reflect the fact that the right to a remedy and
reparation is guaranteed not only in human rights law, but also in international humanitarian



E/CN.4/2005/NGO/244
page 3

law.” The draft is also consistent with the history of the Principles as well as with the mandate
of the Commission on Human Rights in its Resolutions 2003/34 and 2004/34. In addition, in a
situation of armed conflict, the same behaviour (for example an act of torture or ill-treatment)
may constitute not only a violation of international humanitarian law but also a violation of
human rights, since human rights law also apply in times of armed conflict® It would be
artificial and inconsistent with international law, as reflected most recently in Article 75 of the
Rome Statute of the International Criminal Court, to separate the question of reparations for
human rights and international humanitarian law - especially since the Principles refer to crimes
under international law.

This instrument does not deal with the primary international obligation of states and non-state
actors with regard to human rights law and international humanitarian law, nor with the elements
qualifying these violations. The Principles only codify the forms and modalities of the secondary
obligation that arises under international law as a consequence of committing these violations,
namely, the obligation to afford effective remedies and adequate reparations.

The term ‘crimes under international law’ (delicit jus gentium) includes such violations as
crimes against humanity, genocide, war crimes, torture, enforced disappearances and
extrajudicial executions. The crimes encompass violations of international humanitarian law, as
well as violations of human rights law, and can be committed in times of peace and in times of
armed conflict. Remedies and reparations must be guaranteed for all conduct constituting such
crimes.

The Principles also make clear that while they deal with the right to a remedy and reparation for
the most serious violations, these rights are guaranteed under international law to all victims of
violations of international human rights and international humanitarian law regardless of the
gravity of the violation.

For these reasons, our organizations urge the Commission on Human Rights to adopt the
Principles at this session without any weakening amendments and thereby contribute to the
consolidation of the international law and practice on remedies and reparations.

This statement was supported by the following organizations: Argentine Forensic Anthropology
Team (EAAF), ICAR Foundation, The Asian Human Rights Commission, The International
Centre for Criminal Law Reform and Criminal Justice Policy, The Redress Trust (REDRESS),
and The Medical Foundation for the Care of Victims of Torture.
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