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Annex

The underlying principles of a conceptual framework for the

elaboration of guiding principles on existing human rights norms

and standards in the context of the fight against poverty,
including extreme poverty

L. EXPLICIT LINKAGE TO NATIONAL AND INTERNATIONAL
HUMAN RIGHTS NORMS, STANDARDS AND PRINCIPLES

1. While the documents directed at poverty reduction are not legal instruments, their design,
implementation, monitoring and review ought to be consistent with, and informed by, the State’s
national and international human rights commitments for two reasons: (i) this will enhance the
strategy’s effectiveness; (ii) otherwise some features of the strategy may be unlawful,

2. This has significant implications for States as well as for those responsible for policies and
programmes that impact on States. All parties need to recognize States’ national and
international human rights commitments as a central part of the normative foundation for the
design and implementation of poverty reduction strategies.

3. When beginning to prepare, implement, monitor or review a poverty reduction strategy, it
would be desirable for the State to look at the following;

(a) National human rights law and practice in its jurisdiction, for example human rights
provisions from the constitution, bill of rights, anti-discrimination laws and freedom of
information legislation, as well as the main human rights case law;

) The international and regional human rights treaties, including relevant ILO
conventions and the UNESCO Convention against Discrimination in Education, it has ratified,

(c) Other important international human rights instruments such as the Universal
Declaration of Human Rights;

(d) Commitments entered into at recent world conferences insofar as they bear upon
human rights, including the United Nations Millennium Declaration (2000).

4. Given its responsibility to ensure that its human rights commitments inform the design,
implementation, monitoring and review of its poverty reduction strategy, a State should seek to
ensure that:

(a) Its human rights commitments are expressly referred to in the poverty reduction
strategy;

(b) Those responsible for designing and implementing the poverty reduction strategy
receive basic human rights training so that they are familiar with the State’s human rights
commitments and their implications;

{c) Individuals are appointed with particular responsibility for ensuring that the State’s
human rights commitments are taken into account throughout the design and implementation of the
poverty reduction strategy (¢.g. departmental human rights officers);




E/CN.4/Sub.2/2003/17
Page 14

(d) Processes are designed, and put in place, to ensure that the State’s human rights
commitments receive due attention throughout the design and implementation of the poverty
reduction strategy (e.g. arrangements to secure the preparation and scrutiny of ex ante and ex post
human rights impact assessments).

5. Because the relevance of a State’s human rights framework is not confined to the State itself,
all those responsible for policies and programmes that impact upon a State should:

(a) Ensure that they do not make it more difficult for the State to implement its human
rights commitments to individuals and groups within its jurisdiction;

(b) Use their best endeavours, within their mandates, to help a State fulfil its national
and international human rights commitments.

II. PARTICIPATION AND EMPOWERMENT

6. As States have primary responsibility for fulfilling the human rights of the people living in
their respective jurisdiction, it follows that any poverty reduction strategy must be a
country-driven process. Country ownership should thus be an essential attribute of the design
and implementation of any poverty reduction policies and strategies.

7. However, country ownership should not be interpreted narrowly. The strategy has to be
owned by all relevant stakeholders within the country, including the poor. This can only be
possible, however, when all stakeholders, including the poor, participate effectively in all stages
of the process.

8. Active and informed participation by the poor is not only consistent with, but also demanded
by, the human rights approach because the international human rights normative framework
affirms the right to take part in the conduct of public affairs.

9. One may distinguish four stages of participation: preference revelation; policy choice;
implementation; and monitoring, assessment and accountability.

10. The stage of preference revelation is the initial stage of any process of policy formulation.
Before policies can be formulated, people need to express what their preferences are, i.e. what
objectives they want to achieve.

11. The stage of policy choice refers to the stage at which policies are formulated and decisions
taken regarding the allocation of resources among alternative uses. As different patterns of
resource allocation will serve the interests of different groups of people differently, a conflict of
interest is inherent in any process of policy formulation. In whose favour this conflict is resolved
depends very much on who can participate effectively in the process. Traditionally, the poor are
left out, as they do not possess enough political or financial power to make their interests count.
The aim of a human rights approach is to alter this situation, by creating a legal-institutional
framework in which the poor can participate effectively in policy formulation.

12. The point is not that the poor should take part in all the technical deliberations that underlie
policy formulation. But they must be allowed to take part in the process of setting priorities and
benchmarks that will guide such deliberations. In practice, this means that when alternative
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policy options are being explored by experts, the implications of these options for the interests of
various population groups need to be made transparent to the general public, including the poor,
so that they can have an opportunity to argue for the options that serve their interests best.

13. Although the implementation of policies is primarily the responsibility of the executive arm
of the State, opportunities should be created to enable the poor to exercise their right to
participate in the implementation stage as well. Such opportunities are more likely to arise in
community-level activities, which in turn are more likely to flourish within an institutional
framework of representative local government. Decentralization of government and a deepening
of democracy are therefore essential components of the human rights approach to poverty
reduction.

14. The final stage of participation is the stage of monitoring and assessment of the success or
failure of policies so that the State and other duty-bearers can be held accountable for their
obligations. It is an essential feature of the human rights approach that the people who are
affected by policies are able to participate in monitoring and assessing their success or failure
and then take part in the procedures for holding the duty-bearers accountable. Appropriate
institutional arrangements are needed for such participation to be possible.

15. 1t is not enough for the poor merely to participate in decision-making processes; they should
be able to participate effectively. In order to ensure this, two sets of preconditions have to be
satisfied.

16. First, while the practice of democracy is an essential precondition for the enjoyment of the
right to participate, electoral democracy is not all that is needed. Devising specific mechanisms
and detailed institutional arrangements through which the poor can effectively participate at
different stages of decision-making is an essential component of the human rizhts approach to
poverty reduction.

17. The second precondition is empowerment of the poor themselves so as to make their
participation effective. In part, this empowerment will depend on the realization of a minimum
degree of economic security without which the poor are unlikely to be able to resist established
structures that perpetuate their poverty. Capacity-building activities are also essential in order to
empower the poor. Human rights education can play an effective role in this process.

18. In addition, however, empowerment requires simultaneous efforts to promote a range of
other human rights. For example, if the poor are to be empowered to participate meaningfully in
the conduct of public affairs, they should be free to organize without restriction (right of
association), to meet without impediment (right of assembly), to say what they want to without
intimidation (freedom of expression) and to know the relevant facts (right to information).
Furthermore, poor people should be allowed to receive support from sympathetic civil society
organizations (including the media) that might be willing to champion their cause. For this to be
possible, a legal and institutional framework needs to be created in which an independent civil
society can flourish.



E/CN.4/Sub.2/2003/17
Page 16

III. ACCOUNTABILITY

19. An accountability procedure depends on, but goes beyond, monitoring. It is a mechanism or
device by which duty-bearers are answerable for their acts or omissions in relation to their
duties. An accountability procedure provides right-holders with an opportunity to understand
how duty-bearers have discharged, or failed to discharge, their obligations, and it also provides
duty-bearers with an opportunity to explain their conduct. While accountability implies some
form of remedy and reparation, it does not necessarily imply punishment.

20. Broadly speaking, there are four categories of accountability mechanism:
- Judicial, e.g. judicial review of executive acts and omissions,
— Quasi-judicial, e.g. ombuds institutions, international human rights treaty bodies;

- Administrative, ¢.g. the preparation, publication and scrutiny of human rights impact
assessments,

~ Political, e.g. parliamentary processes.

21.In some cases, the same institution performs both a monitoring and an accountability
function. In other cases, one institution monitors and another institution provides an
accountability procedure.

22.In the context of poverty reduction, monitoring and accountability procedures present a
unique challenge. In some cases, existing procedures, such as current local government and
judicial processes, may provide suitable monitoring and accountability mechanisms. In most
cases, however, existing procedures will not be adequate. Usually, to secure the active and
informed participation of the poor, existing procedures will have to be either reformed or
supplemented by additiona! monitoring and accountability arrangements. In the context of
poverty reduction, all duty-bearers are encouraged to devise, in close collaboration with the poor,
innovative and non-formal monitoring and accountability mechanisms that secure the active and
informed participation of the poor.

23. The form and mix of monitoring and accountability procedures will vary from one
duty-bearer to another. However, all duty-bearers must ensure that, in relation to the discharge
of their obligations, there are accessible, transparent and effective monitoring and accountability
procedures.

24. Under international law, the State is the principal duty-bearer with respect to the human
rights of the people living within its jurisdiction. However, the international community at large
also has a responsibility to help realize universal human rights. Thus, monitoring and
accountability procedures should not only extend to States, but also to global actors - such as the
donor community, intergovernmental organizations, international NGOs and multinational
companies - whose actions bear upon the enjoyment of human rights in any country.
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1. Monitoring and accountability of States

25. The duty of the State with regard to any human right is of three kinds: to respect, to protect,
and to fulfil. The duty to fulfil in turn has two components - to facilitate and to provide. The
human rights approach to poverty reduction demands that appropriate monitoring and
accountability procedures be established in respect of all of these elements.

26. States’ obligations are usually subject to both internal and external monitoring and
accountability procedures.

Internal procedures

27. As the people’s representatives, parliaments and parliamentary committees should be enabled
to play an important monitoring role. In many cases, this will call for enhancement of the power
of parliament - for example to require the Government to disclose necessary information to, and
subject itself to scrutiny by, parliamentary committees. In addition, this will often require
educating parliamentarians about the intricacies of planning and budgetary processes.

28. Decentralization and democratization of local-level governance will also be needed to enable
the people, especially the poor, to monitor the activities of Government that have an immediate
and direct effect on the realization of their human rights.

29. A legal framework should be created within which civil society organizations can perform an
independent monitoring role. In particular, immediate steps should be taken to realize a set of
interrelated rights, such as the rights to information, free speech and association, without which
independent monitoring will not be possible.

30. Accountability mechanisms should provide remedies for human rights violations.
Individuals not only have a right to enjoy the various substantive human rights that their
Governments have accepted, but also a procedural right to an effective remedy before a domestic
body in case their human rights have been violated.

31. A remedy is only effective if the respective domestic authority has the competence to grant
reparation to the victim of a human rights violation. There are various types of possible_
reparation depending on the seriousness of the violation and the particular circumstances of the
case, such as full restitution, compensation, rehabilitation, apologies and other forms of
satisfaction, general guarantees of non-repetition and, in exceptional cases, punishment of the
individual perpetrators.

32. The right to an effective domestic remedy does not necessarily require a judicial procedure.
States have an obligation to ensure that any person claiming a remedy should have his or her
right determined by a competent judicial, administrative or legislative authority, or any other
competent authority provided for by the legal system of the State. In addition, the competent
authorities should enforce such remedies when granted.
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External procedures

33. By ratifying human rights treaties, States parties have agreed to make themselves answerable
to treaty bodies, thereby subjecting themselves to a form of external monitoring and
accountability. States parties have treaty obligations to comply with the relevant procedures
provided for in the treaties, such as reporting, complaints and inquiry procedures. States also
have obligations to cooperate with other external monitoring and accountability mechanisms,
such as the special procedures established by the Commission on Human Rights.

34. External monitoring and accountability procedures are subsidiary to the equivalent internal
procedures. For example, victims of a human rights violation can only submit an individual
complaint to an international treaty body after they have exhausted all effective and available
domestic remedies. Similarly, the reporting system can only be effective if Governments prepare
their State reports in a transparent and participatory process involving all relevant domestic civil
society actors before submitting the report to the respective international treaty body.

2. Monitoring and accountability of global actors

35. The general observations already made concerning monitoring and accountability procedures
apply equally to global actors, such as the donor community, intergovernmental organizations,
international NGOs and multinational companies.

36. Actions of the international community, for example, in the spheres of trade, aid, migration
and private capital inflow, will have an impact on the options open to a State as it formulates and
implements its poverty reduction strategy. These actions should conform to the global actors’
human rights responsibilities.

37. Crucially, all global actors should ensure that there are accessible, transparent and effective
monitoring and accountability procedures in relation to their poverty reduction policies and
human rights responsibilities. These procedures should secure the active and informed
participation of the poor.

38.If global actors fail to establish appropriate monitoring and accountability mechanisms in
relation to their poverty reduction and human rights responsibilities, others should take steps to
do so.

39. The activities of multinational companies, which may have a significant impact on poverty
reduction and human rights in the States in which they operate, raise important monitoring and
accountability issues.

40. First, multinational companies themselves should establish accessible, transparent and
effective monitoring and accountability procedures in relation to their poverty reduction and
human rights responsibilities.

w
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41. Second, the State in which a company with overseas operations is headquartered has a
responsibility to take reasonable measures to ensure that the overseas operations are respectful of
the international human rights obligations of both the home and host State. This responsibility of
the State should be subject to accessible, transparent and effective monitoring and accountability
procedures.

42. Third, a host State has a responsibility to ensure that multinational companies operating in its
jurisdiction conform to the national and international human rights obligations of that State.
Accordingly, there should be monitoring and accountability mechanisms in relation to the host
State’s obligation to regulate the conduct of such multinational companies

IV. EQUALITY AND NON-DISCRIMINATION

43. The right to equality and the principle of non-discrimination are among the most fundamental
elements of international human rights law. The right to equality guarantees, first and foremost,
that all persons are equal before the law, which means that the law should be formulated in
general terms applicable to every human being and enforced in an equal manner. Secondly, all
persons are entitled to equal protection of the law against arbitrary and discriminatory treatment
including by private actors. While only some treaties explicitly include a definition, it is
generally accepted that the principle of non-discrimination prohibits any “distinction, exclusion,
restriction or preference having the purpose or effect of impairing or nullifying the enjoyment of
human rights”. In this regard, the law should prohibit any discrimination and guarantee to all
persons equal and effective protection against discrimination on the grounds of race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth, disability
and health status, including HIV/AIDS, age, sexual orientation or other status.

44. The poor are usually victims of discrimination on various grounds such as birth, property,
national and social origin, race, colour, gender and religion. Depending on the particular
circumstances of each society, poverty may affect primarily members of certain socially
disadvantaged classes, or of certain ethnic or religious groups, women, elderly people or
indigenous persons, but in most cases poverty is aggravated by some sort of discrimination. If
Governments are responsible for such discrimination, they are under an obligation immediately
to prohibit and cease all discriminatory laws and practices. If discriminatory attitudes are caused
by traditions among the population (that are usually deeply rooted), Governments are to adopt
and enforce laws prohibiting any discrimination by private actors. In both cases, Governments
should, in addition, take special measures to afford effective protection to their most vulnerable,
discriminated and socially excluded groups, including the poor, against discrimination by
governmental authorities as well as by private actors.

45. Inequalities and discrimination may assume various forms, including explicit legal
inequalities in status and entitlements, deeply rooted social distinctions and exclusions, and
policies of indirect discrimination. It is therefore important to look at the effects rather than the
intentions of measures and laws. For example, while there might be no intention to discriminate
against women when the term “breadwinner” is included in social security law, if the practical
application of this term primarily disadvantages women, it may constitute indirect discrimination
on the grounds of sex (see Broeks v. Netherlands Communication No. 1721984, A/42/40, (1987).
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46. Not every distinction constitutes discrimination since it might be based on reasonable and
objective criteria, and aimed to achieve a purpose which is legitimate under international human
rights instruments. A law or policy that was originally considered reasonable might now be
acknowledged as discriminatory because of changing social values reflected in universal human
rights norms. As societies gradually became more gender- and ethnicity-sensitive, they also tend
to become more poverty-sensitive. Whereas poverty might have been regarded in earlier times
as a kind of “natural phenomenon”, it is looked upon today as a social phenomenon aggravated
by discrimination, which in turn requires corresponding anti-discrimination or even affirmative
action by Governments. A human rights approach to poverty provides the necessary tools for
identifying the roots of poverty that lie in discriminatory practices and for developing
appropriate strategies to deal with them.

47. As discrimination may cause poverty, poverty also causes discrimination. In addition to their
race, colour, gender or social origin, the poor are also subject to discriminatory attitudes by
governmental authorities and private actors because they are poor. The twin principles of
equality and non-discrimination require States to take special measures to prohibit discrimination
against the poor and to provide them with equal and effective protection against discrimination.
As the poor are among the most vulnerable groups in every society, the design and
implementation of a poverty reduction strategy should take into account the special needs of the
poor not to be discriminated against, according to the particular circumstances of the society
concerned. Given that the most common discriminatory practices deny poor people equal access
to fundamental services and human rights such as the rights to food, education, health or justice,
the respective State obligations, targets, indicators and strategies will be dealt with in the
relevant sections below.

V. PROGRESSIVE REALIZATION OF A NUMBER OF HUMAN RIGHTS

48. Poverty is so deeply entrenched in many societies that it is unrealistic to hope that even with
the best of intentions it can be eliminated in a very short time. Equally, one must accept the
reality that it may not be possible to fulfil all human rights immediately. Since the realization of
most human rights is at least partly constrained by the availability of scarce resources, and since
this constraint cannot be eliminated overnight, the human rights approach explicitly allows for
progressive realization of a number of rights.

49. The idea of progressive realization has two major strategic implications. First, it allows for a
time dimension in the strategy for human rights fulfilment by recognizing that full realization of
human rights may have to occur in a progressive manner over a period of time. Second, it allows
for setting priorities among different rights at any point in time since the constraint of resources
may not permit a strategy to pursue all rights simultaneously with equal vigour.

50. The recognition of a time dimension and the need for prioritization are common features of
all approaches to policy-making. The distinctiveness of the human rights approach is that it
imposes certain conditions on these features, so that the pursuit of human rights is not reduced to
mere rhetoric in the name of progressive realization.

51. The recognition of a time dimension is accompanied by certain conditions aimed at ensuring
that the State does not take it as a licence either to defer or to relax the efforts needed to realize
human rights.
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52. First, it is generally accepted that, where there is a serious commitment to poverty reduction,
rapid progress towards the realization of many human rights can be made even within the existing
resource constraint. This will often be true of “respect” obligations with regard to most rights,
which require political will more than economic resources. Even for “protect” and “fulfil”
obligations, which would typically be more dependent on resources, it may be possible to make
rapid progress by improving the efficiency of resource use - for example, by scaling down
expenditure on unproductive activities, and by reducing spending on activities whose benefit goes
disproportionately to the rich.

53. Second, to the extent that the realization of human rights may be contingent on a gradual
expansion in the availability of resources, initial steps should be taken to fulfil the rights as
expeditiously as possible by developing and implementing a time-bound plan of action. The plan
must spell out when and how the State hopes to arrive at the realization of rights.

54. Third, the plan should include a series of intermediate - preferably annual - targets. As the
realization of human rights may take some considerable time, possibly extending well beyond the
immediate term of a Government in power, it is with regard to these intermediate targets (or
benchmarks) rather than the final target of full realization that the State will have to be held
accountable.

55. Fourth, as a prerequisite of setting targets, there is a need to identify some indic ors in terms
of which targets will be set. In practice, a bundle of indicators will be needed fo. sach human
right, and they should be specified separately, at levels that are as disaggregated as sossible, for
each subgroup of the poor population. Realistic time-bound targe:s will have to be - 1 in relation
to each indicator so as to serve as benchmarks.

56. With regard to prioritization, the human rights approach does not in itself offer 1y hard and
fast rule, but it does impose certain conditions on the process and substance of priorit ation.

57. The process of setting priorities must involve effective participation of all : ikeholders,
including the poor. Value judgements will inevitably enter the process of setting p orities, but
the rights-based approach demands that they should do so in an inclusive and equit: :le manner.
This implies that the process of resource allocation must permit all segments of society,
especially the poor, to express their value judgements with regard to priorities. It also implies
that just institutional mechanisms must be put in place so that potentially conflicting value
judgements can be reconciled in a fair and equitable manner.

58. The substance of prioritization should be guided by the following principles. First, no human
right can be given precedence over others on the ground of intrinsic merit, because from the
human rights perspective all rights are equally valuable, However, different rights can still be
given priority at different stages of progressive realization on practical grounds. For example, a
country may decide to give priority to a right that has remained especially under-realized
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compared with others, to a right whose fulfilment is expected to act as a catalyst towards the
fulfilment of other rights, or to a right which a country may feel especially well equipped to deal
with first in view of its tradition, experience and so on.

59. Second, while allocating more resources to the rights that have been accorded priority at any
given point in time, care should be taken to ensure that the rest of the rights maintain at least
their initial level of realization. This restriction follows from the principle of non-retrogression
of rights - no right can be deliberately allowed to suffer an absolute decline in its level of
realization.

60. Third, notwithstanding the recognition of resource constraint, the international human rights
system specifies some core obligations that require States to ensure, with immediate effect,
certain minimum levels of enjoyment of various human rights. For example, a State has a core
obligation, derived from the rights to life, food and health, to ensure that all individuals within its
jurisdiction are free from starvation. These core obligations are to be treated as binding
constraints - i.e. no trade-offs are permitted with regard to them.




