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C. Text of thedraft guidelines on reservationsto treaties provisionally
adopted so far by the Commission

1. Text of thedraft guidelines

The text of the draft guidelines provisionally adopted so far by the Commission is

reproduced below.
RESERVATIONSTO TREATIES
Guideto Practice
1. DEFINITIONS
1.1  Déefinition of reservations'

“Reservation” means a unilateral statement, however phrased or named, made by a State
or an international organization when signing, ratifying, formally confirming, accepting,
approving or acceding to atreaty or by a State when making a notification of successionto a
treaty, whereby the State or organization purports to exclude or to modify the legal effect of
certain provisions of the treaty in their application to that State or to that international
organization.
1.1.1[1.1.4] ? Object of reservations’

A reservation purports to exclude or modify the legal effect of certain provisions of a
treaty or of the treaty as a whole with respect to certain specific aspectsin their application to the
State or to the international organization which formulates the reservation.

1.1.2 Instancesin which reservations may be formulated*

Instances in which areservation may be formulated under guideline 1.1 include al the
means of expressing consent to be bound by atreaty mentioned in article 11 of the Vienna
Conventions of 1969 and 1986 on the law of treaties.

! For the commentary to this draft guideline, see Official Records of the General Assembly,
Fifty-third Session, Supplement No. 10 (A/53/10), pp. 196-199.

2 The number between square brackets indicates the number of this draft guideline in the report
of the Special Rapporteur or, as the case may be, the origina number of a draft guideline in the
report of the Special Rapporteur which has been merged with the final draft guideline.

% For the commentary to this draft guideline, see Official Records of the General Assembly,
Fifty-fourth Session, Supplement No. 10 (A/54/10), pp. 210-217.

* For the commentary to this draft guideline seeibid., Fifty-third Session, Supplement No. 10
(A/53/10), pp. 203-206.
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1.1.3[1.1.8] Reservations having territorial scope’

A unilateral statement by which a State purports to exclude the application of atreaty or
some of its provisionsto aterritory to which that treaty would be applicable in the absence of
such a statement constitutes a reservation.
1.1.4[1.1.3] Reservations formulated when notifying territorial application®

A unilateral statement by which a State purports to exclude or to modify the legal
effect of certain provisions of atreaty in relation to aterritory in respect of which it makes a
notification of the territorial application of the treaty constitutes a reservation.
1.1.5[1.1.6] Satements purporting to limit the obligations of their author’

A unilateral statement formulated by a State or an international organization at the time
when that State or that organization expresses its consent to be bound by atreaty by which its
author purports to limit the obligations imposed on it by the treaty constitutes a reservation.
1.1.6 Satements purporting to discharge an obligation by equivalent means®

A unilateral statement formulated by a State or an international organization when that
State or that organization expresses its consent to be bound by atreaty by which that State or that
organization purports to discharge an obligation pursuant to the treaty in a manner different from
but equivalent to that imposed by the treaty constitutes areservation.
1.1.7[1.1.1] Reservations formulated jointly’

The joint formulation of areservation by several States or international organizations

does not affect the unilateral nature of that reservation.

> For the commentary to this draft guideline, seeibid., pp. 206-209.
® For the commentary to this draft guideline, seeibid., pp. 209-210.

" For the commentary to this draft guideline, see ibid., Fifty-fourth Session, Supplement No. 10
(A/54/10), pp. 217-221.

8 For the commentary to this draft guideline, seeibid., pp. 222-223.

® For the commentary to this draft guideline, see Official Records of the General Assembly,
Fifty-third Session, Supplement No. 10 (A/53/10), pp. 210-213.
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1.1.8 Reservations made under exclusionary clauses™

A unilateral statement made by a State or an international organization when that State or
organization expresses its consent to be bound by atreaty, in accordance with a clause expressly
authorizing the parties or some of them to exclude or to modify the legal effect of certain
provisions of the treaty in their application to those parties, constitutes a reservation.
1.2 Definition of interpretative declarations™

“Interpretative declaration” means a unilateral statement, however phrased or named,
made by a State or by an international organization whereby that State or that organization
purports to specify or clarify the meaning or scope attributed by the declarant to atreaty or to
certain of its provisions.
1.2.1[1.2.4] Conditional interpretative declarations™

A unilateral statement formulated by a State or an international organization when
signing, ratifying, formally confirming, accepting, approving or acceding to atreaty, or by a
State when making a notification of succession to atreaty, whereby the State or international
organization subjects its consent to be bound by the treaty to a specific interpretation of the
treaty or of certain provisions thereof, shall constitute a conditional interpretative declaration.
1.2.2[1.2.1] Interpretative declarations formulated jointly™

The joint formulation of an interpretative declaration by several States or international
organizations does not affect the unilateral nature of that interpretative declaration.
1.3  Distinction between reservations and inter pretative declar ations'*

The character of aunilateral statement as a reservation or an interpretative declaration is
determined by the legal effect it purportsto produce.

19 For the commentary to this draft guideline, seeibid., Fifty-fifth Session, Supplement No. 10,
(A/55/10), pp. 230-241.

1 For the commentary to this draft guideline, seeibid., Fifty-fourth Session, Supplement No. 10
(A/54/10), pp. 223-240.

12 For the commentary to this draft guideline, seeibid., pp. 240-249.
3 For the commentary to this draft guideline, seeibid., pp. 249-252.

4 For the commentary to this draft guideline, seeibid., pp. 252-253.
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1.3.1 Method of implementation of the distinction between reservations and
interpretative declarations™

To determine whether a unilateral statement formulated by a State or an international
organization in respect of atreaty isareservation or an interpretative declaration, it is
appropriate to interpret the statement in good faith in accordance with the ordinary meaning to be
givento itsterms, in light of the treaty to which it refers. Due regard shall be given to the
intention of the State or the international organization concerned at the time the statement was
formulated.
1.3.2[1.2.2] Phrasing and name™

The phrasing or name given to a unilateral statement provides an indication of the
purported legal effect. Thisisthe casein particular when a State or an international organization
formulates several unilateral statementsin respect of a single treaty and designates some of them
as reservations and others as interpretative declarations.
1.3.3[1.2.3] Formulation of a unilateral statement when a reservation is prohibited"’

When atreaty prohibits reservationsto all or certain of its provisions, a unilateral
statement formulated in respect thereof by a State or an international organization shall be
presumed not to constitute a reservation except when it purports to exclude or modify the legal
effect of certain provisions of the treaty or of the treaty as a whole with respect to certain specific
aspectsin their application to its author.

1.4  Unilateral statementsother than reservations and inter pretative declar ations™

Unilateral statements formulated in relation to atreaty which are not reservations nor

interpretative declarations are outside the scope of the present Guide to Practice.

For the commentary to this draft guideline, seeibid., pp. 254-260.
For the commentary to this draft guideline, see ibid., pp. 260-266.
For the commentary to this draft guideline, see ibid., pp. 266-268.

For the commentary to this draft guideline, seeibid., pp. 268-270.
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1.4.1[1.1.5] Satements purporting to undertake unilateral commitments™

A unilateral statement formulated by a State or an international organization in relation to
atreaty, whereby its author purports to undertake obligations going beyond those imposed on it
by the treaty constitutes a unilateral commitment which is outside the scope of the present Guide
to Practice.
1.4.2[1.1.6] Unilateral statements purporting to add further elementsto a treaty™

A unilateral statement whereby a State or an international organization purports to add
further elementsto atreaty constitutes a proposal to modify the content of the treaty which is
outside the scope of the present Guide to Practice.
1.4.3[1.1.7] Satements of non-recognition®*

A unilatera statement by which a State indicates that its participation in atreaty does
not imply recognition of an entity which it does not recognize constitutes a statement of
non-recognition which is outside the scope of the present Guide to Practice even if it
purports to exclude the application of the treaty between the declaring State and the
non-recognized entity.
1.4.4[1.2.5] General statements of policy®

A unilateral statement formulated by a State or by an international organization whereby
that State or that organization expresses its views on atreaty or on the subject matter covered by
the treaty, without purporting to produce alegal effect on the treaty, constitutes a general
statement of policy which is outside the scope of the present Guide to Practice.

1.45[1.2.6] Staterzr;ents concerning modalities of implementation of a treaty at the internal
level

A unilateral statement formulated by a State or an international organization whereby that
State or that organization indicates the manner in which it intends to implement atreaty at the

For the commentary to this draft guideline, seeibid., pp. 270-273.

% For the commentary to this draft guideline, seeibid., pp. 273-274.

%L For the commentary to this draft guideline, see ibid., pp. 275-280.

%2 For the commentary to this draft guideline, see ibid., pp. 280-284.

2 For the commentary to this draft guideline, see ibid., pp. 284-289.
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internal level, without purporting as such to affect its rights and obligations towards the other
contracting parties, constitutes an informative statement which is outside the scope of the present
Guideto Practice.
1.4.6.[1.4.6, 1.4.7] Unilateral statements made under an optional clause®
A unilateral statement made by a State or by an international organization, in accordance
with aclause in atreaty expressly authorizing the parties to accept an obligation that is not
otherwise imposed by the treaty, is outside the scope of the present Guide to Practice.
A restriction or condition contained in such statement does not constitute a reservation
within the meaning of the present Guide to Practice.

1.4.7[1.4.8] Unil 3£(Saral statements providing for a choice between the provisions of a
treat

A unilateral statement made by a State or an international organization, in accordance
with aclause in atreaty that expressly requires the parties to choose between two or more
provisions of the treaty, is outside the scope of the present Guide to Practice.

15  Unilateral statementsin respect of bilateral treaties®®
1.5.1[1.1.9] “Reservations’ to bilateral treaties”’

A unilateral statement, however phrased or named, formulated by a State or an
international organization after initialling or signature but prior to entry into force of abilateral
treaty, by which that State or that organization purports to obtain from the other party a
modification of the provisions of the treaty to which it is subjecting the expression of its final
consent to be bound, does not constitute a reservation within the meaning of the present Guide to

Practice.

#* For the commentary to this draft guideline, see ibid., Fifty-fifth Session, Supplement No. 10,
pp. 241-247.

% For the commentary to this draft guideline, seeibid., pp. 247-252.

% For the commentary to this draft guideline, see ibid., Fifty-fourth Session, Supplement No. 10
(A/54/10), pp. 289-290.

%" For the commentary to this draft guideline, seeibid., pp. 290-302.
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1.5.2[1.2.7] Interpretative declarationsin respect of bilateral treaties™
Draft guidelines 1.2 and 1.2.1 are applicable to interpretative declarations in respect of
multilateral aswell as bilateral treaties.

1.5.3[1.2.8] Legal effect of acceptance of an inter pretative declaration made in respect of a
bilateral treaty by the other party®

The interpretation resulting from an interpretative declaration made in respect of a
bilateral treaty by a State or an international organization party to the treaty and accepted by the
other party constitutes the authentic interpretation of that treaty.

1.6  Scopeof definitions™

The definitions of unilateral statementsincluded in the present chapter of the Guide to
Practice are without prejudice to the permissibility and effects of such statements under the rules
applicable to them.

1.7  Alternativesto reservations and inter pretative declarations
1.7.1[1.7.1,1.7.2, 1.7.3, 1.7.4] Alternativesto reservations**

In order to achieve results comparabl e to those effected by reservations, States or
international organizations may also have recourse to alternative procedures, such as.

— Theinsertion in the treaty of restrictive clauses purporting to limit its scope or

application;

— The conclusion of an agreement, under a specific provision of atreaty, by which two

or more States or international organizations purport to exclude or modify the legal

effects of certain provisions of the treaty as between themselves.

8 For the commentary to this draft guideline, see ibid., pp. 302-306.
% For the commentary to this draft guideline, see ibid., pp. 306-307.
% For the commentary to this draft guideline, see ibid., pp. 308-310.

3L For the commentary to this draft guideline, see ibid., Fifty-fifth Session, Supplement No. 10
(A/55/10), pp. 253-269.
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1.7.2[1.7.5] Alternatives to interpretative declarations™

In order to specify or clarify the meaning or scope of atreaty or certain of its provisions,
States or international organizations may also have recourse to procedures other than
interpretative declarations, such as:

— Theinsertion in the treaty of provisions purporting to interpret the same treaty;

— The conclusion of a supplementary agreement to the same end.

2. PROCEDURE
21  Form and naotification of reservations
211 Written form
A reservation must be formulated in writing.
2.1.2 Formof formal confirmation
Formal confirmation of areservation must be made in writing.
2.1.3 Formulation of a reservation at the international level
1. Subject to the customary practices in international organizations which are depositaries of
treaties, aperson is considered as representing a State or an international organization for the
purpose of formulating areservation if:

@ That person produces appropriate full powers for the purposes of adopting or
authenticating the text of the treaty with regard to which the reservation is formulated or
expressing the consent of the State or organization to be bound by the treaty; or

(b) It appears from practice or other circumstances that it was the intention of the
States and international organizations concerned to consider that person as competent for such
purposes without having to produce full powers.

2. By virtue of their functions and without having to produce full powers, the following are
considered as representing a State for the purpose of formulating areservation at the
international level:

@ Heads of State, heads of Government and Ministers for Foreign Affairs;

(b) Representatives accredited by States to an international conference for the

purpose of formulating a reservation to atreaty adopted at that conference;

% For the commentary to this draft guideline, seeibid., pp. 270-272.
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(© Representatives accredited by States to an international organization or one of its
organs, for the purpose of formulating a reservation to atreaty adopted by that organization or
body;

(d) Heads of permanent missions to an international organization, for the purpose of
formulating a reservation to atreaty between the accrediting States and that organization.

2.1.4[2.1.3 his, 2.1.4] Absence of consequences at the international level of the violation
of internal rules regarding the formulation of reservations

The determination of the competent authority and the procedure to be followed at the
internal level for formulating areservation is a matter for the internal law of each State or
relevant rules of each international organization.

A State or an international organization may not invoke the fact that a reservation has
been formulated in violation of a provision of theinternal law of that State or the rules of that
organization regarding competence and the procedure for formulating reservations as
invalidating the reservation.

2.1.5 Communication of reservations

A reservation must be communicated in writing to the contracting States and contracting
organizations and other States and international organizations entitled to become partiesto the
treaty.

A reservation to atreaty in force which is the constituent instrument of an international
organization or to atreaty which creates an organ that has the capacity to accept areservation
must also be communicated to such organization or organ.
2.1.6[2.1.6,2.1.8] Procedurefor communication of reservations

Unless otherwise provided in the treaty or agreed by the contracting States and

contracting organizations, a communication relating to areservation to atreaty shall be

transmitted:

() If there is no depositary, directly by the author of the reservation to the
contracting States and contracting organizations and other States and international
organizations entitled to become parties to the treaty; or

(i) If thereis adepositary, to the latter, which shall notify the States and

organizations for which it is intended as soon as possible.
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A communication relating to areservation shall be considered as having been made by
the author of the reservation only upon receipt by the State or by the organization to which it was
transmitted, or as the case may be, upon its receipt by the depositary.

The period during which an objection to areservation may be raised starts at the date on
which a State or an international organization received notification of the reservation.

Where a communication relating to areservation to atreaty is made by electronic mail or
by facsimile, it must be confirmed by diplomatic note or depositary notification. In such acase
the communication is considered as having been made at the date of the electronic mail or the
facsimile.

2.1.7 Functions of depositaries

The depositary shall examine whether areservation to atreaty formulated by a State or an
international organization isin due and proper form and, if need be, bring the matter to the
attention of the State or international organization concerned.

In the event of any difference appearing between a State or an international organization
and the depositary as to the performance of the latter’ s functions, the depositary shall bring the
question to the attention of:

@ The signatory States and organizations and the contracting States and contracting
organizations; or

(b) Where appropriate, the competent organ of the international organization
concerned.
2.1.8[2.1.7big Procedurein case of manifestly [impermissible] reservations

Where, in the opinion of the depositary, areservation is manifestly [impermissible], the
depositary shall draw the attention of the author of the reservation to what, in the depositary’s
view, constitutes such [impermissibility].

If the author of the reservation maintains the reservation, the depositary shall
communicate the text of the reservation to the signatory States and international organizations
and to the contracting States and international organizations, indicating the nature of legal

problems raised by the reservation.
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2.2.1 Formal confirmation of reservations formulated when signing a treaty™

If formulated when signing a treaty subject to ratification, act of formal confirmation,
acceptance or approval, areservation must be formally confirmed by the reserving State or
international organization when expressing its consent to be bound by the treaty. In such acase
the reservation shall be considered as having been made on the date of its confirmation.

2.2.2[2.2.3] Instances of non-requirement of confirmation of reservations formulated
when signing a treaty®

A reservation formulated when signing atreaty does not require subsequent confirmation
when a State or an international organization expresses by its signature the consent to be bound
by the treaty.
2.2.3[2.24] Reservations formulated upon signature when a treaty expressly so provides™

A reservation formulated when signing atreaty, where the treaty expressly provides that
a State or an international organization may make such areservation at that time, does not
require formal confirmation by the reserving State or international organization when expressing
its consent to be bound by the treaty.

N 36
2.3.1 Lateformulation of a reservation®’

Unless the treaty provides otherwise, a State or an international organization may not

formulate areservation to atreaty after expressing its consent to be bound by the treaty except if

none of the other contracting parties objects to the late formulation of the reservation.

% For the commentary to this draft guideline, see ibid., Fifty-sixth session, Supplement No. 10
(A/56/10), pp. 465-472.

% For the commentary to this draft guideline, seeibid., pp. 472-474.
% For the commentary to this draft guideline, seeibid., pp. 474-477.

% Section 2.3 proposed by the Special Rapporteur deals with the late formulation of
reservations.

3 For the commentary to this draft guideline, seeibid., pp. 477-489.
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2.3.2 Acceptance of late formulation of a reservation®
Unless the treaty provides otherwise or the well-established practice followed by
the depositary differs, late formulation of areservation shall be deemed to have been accepted
by a contracting party if it has made no objections to such formulation after the expiry of
the 12-month period following the date on which notification was received.
2.3.3 Objection to late formulation of a reservation®
If acontracting Party to atreaty objects to late formulation of areservation, the treaty
shall enter into or remain in force in respect of the reserving State or international organization
without the reservation being established.

2.3.4 Subsequent exclusion or modification of the legal effect of a treaty by means other
than reservations*

A contracting Party to atreaty may not exclude or modify the legal effect of provisions of
the treaty by:

@ Interpretation of areservation made earlier; or

(b) A unilateral statement made subsequently under an optional clause.
2.4.1 Formulation of interpretative declarations

An interpretative declaration must be formulated by a person who is considered as
representing a State or an international organization for the purpose of adopting or authenticating
the text of atreaty or expressing the consent of the State or international organization to be
bound by atreaty.
[2.4.2[2.4.1 bis] Formulation of an interpretative declaration at the internal level

The determination of the competent authority and the procedure to be followed at the
internal level for formulating an interpretative declaration is a matter for the internal law of each

State or relevant rules of each international organization.

% For the commentary to this draft guideline, seeibid., pp. 490-493.
% For the commentary to this draft guideline, seeibid., pp. 493-495.

0" For the commentary to this draft guideline, see ibid., pp. 495-499.
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A State or an international organization may not invoke the fact that an interpretative
declaration has been formulated in violation of a provision of the internal law of that State or the
rules of that organization regarding competence and the procedure for formulating interpretative
declarations as invalidating the declaration.]
2.4.3 Time at which an interpretative declaration may be formulated*

Without prejudice to the provisions of guidelines 1.2.1, 2.4.6 [2.4.7], and 2.4.7 [2.4.8], an
interpretative declaration may be formulated at any time.

2.4.4[2.4.5] Non-requirement of confirmation of inter pretative declarations made when
signing a treaty*

An interpretative declaration made when signing a treaty does not require subsequent
confirmation when a State or an international organization expresses its consent to be bound by
the treaty.

2.4.5[2.4.4] Formal confirmation of conditional interpretative declarations formul ated
when signing a treaty™

If aconditional interpretative declaration is formulated when signing atreaty subject to
ratification, act of formal confirmation, acceptance or approval, it must be formally confirmed by
the declaring State or international organization when expressing its consent to be bound by the
treaty. In such acase the interpretative declaration shall be considered as having been made on
the date of its confirmation.
2.4.6[2.4.7] Lateformulation of an interpretative declaration™

Where atreaty provides that an interpretative declaration may be made only at specified
times, a State or an international organization may not formulate an interpretative declaration
concerning that treaty subsequently except if none of the other contracting parties objects to the
late formulation of the interpretative declaration.

[24.7[2.4.2,2.4.9] Formulation and communication of conditional interpretative declarations

A conditional interpretative declaration must be formulated in writing.

“L For the commentary to this draft guideline, see ibid., pp. 499-501.

2 For the commentary to this draft guideline, see ibid., pp. 501-502.

“3 For the commentary to this draft guideline, see ibid., pp. 502-503.

For the commentary to this draft guideline, seeibid., pp. 503-505.
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Formal confirmation of a conditional interpretative declaration must also be madein
writing.

A conditional interpretative declaration must be communicated in writing to the
contracting States and contracting organizations and other States and international organizations
entitled to become partiesto the treaty.

A conditional interpretative declaration regarding atreaty in force which isthe
constituent instrument of an international organization or atreaty which creates an organ that has
the capacity to accept a reservation must also be communicated to such organization or organ.]
2.4.8 Lateformulation of a conditional interpretative declaration®

A State or an international organization may not formulate a conditional interpretative
declaration concerning atreaty after expressing its consent to be bound by the treaty except if
none of the other contracting parties objects to the late formulation of the conditional

interpretative declaration.

> For the commentary to this draft guideline, see ibid., pp. 505-506. This draft guideline
(formerly 2.4.7 [2.4.8]) was renumbered as aresult of the adoption of new draft guidelines at the
fifty-fourth session.



