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I. INTRODUCTION 

1, The International Law Commirrion, ertablirhrd in purruancr of Qenoral Aarombly 
rerolution 174 (II) of 21 November 1947, in accordance with it8 Statute annexed 
therrto, as rubroquently amended, held its fortieth rorrion at it8 permanent rest 
at the United Nation8 Office at Qeneva, from 9 May to 29 July 1988, 

2, The 

1, 

2. 

3, 

4, 

5, 

6, 

7, 

8, 

9, 

10. 

11, 

12, 

3, The 

COmmi8OiOn’8 agenda for it8 fortieth lrereion Coneisted of following item81 

Organiration of work of the rerrion. 

Stat0 re8pOnlibility. 

Jurirdictional immunities of State8 and their property, 

Statur of the diplomatic courier and the diplomatic bag not accompanied 
by diplomatic courier. 

Draft Code of Crime8 ngaiart the Peace and Security of Mankind, 

The law of the non-navigational u8e8 of international watercour8es. 

International liability for injurious consequence8 arieing out of act8 
not prohibited by international law, 

Relation8 betwren States and international organizations (second part of 
the topic). 

Programme, procedures and working method8 of the Cornmi88ion, and ita 
documentation. 

Co-opeiation with other bodies, 

Date and place of the forty-first sersion, 

Other bU8inO88. 

work of the Commiseion during it8 fortieth 8e88ion is delrcribed in it8 
report to the General Aeisembly, 11 Chapter I of the report ir concerned with the 
organitation of the 8e8sion. Chapter II of the report relates to the topic 
“International liability for injuriou8 consrquencee arising out of act8 not 
prohibited by international law”, Chapter III relate8 to the topic “The l&w of the 
non-navigational use8 of intrrnational watercour8e8" and ret8 out the 14 article8 
on the topic , with commentaries thereto, provirionally adopted by the Commis8ion at 
the prrrent aemaion. Chapter IV concern8 the topic “Draft Code of Crimes againrt 
the Peace and Security of MankindNB and ret8 out the rir article8 on the topic, with 
commentarier thereto, provirionally adopted by the Cornlesion at the prerrnt 
8@88iOn, Chapter V of the report concernr the topic “Statur of the diplomatic 
courier and the diplomatic bag ;.:t accompanied by diplomatic courier@@. Chapter VI 
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rolrtor to the topic “Jurirdiationrl immunitier of St&to8 and their property” and 
ahaptor VII to the topic “State ro8poaribility”. Chapter VIII containr matterr 
relating to the programno, procedurer and working mothodr of the Commirrion and it8 
documentation, a8 well l o co-operation with other bodier, and al80 conriderr 
aettrin adminirtrativo and othor mattorr. 

4. The preroat document haa been prepared by the Secretariat, purruant to a 
decirion of the International Law Commirrion. 11 Section II retr out the textr of 
the 14 draft article8 on the law of the non-navigation&l u8e8 of international 
watercourrer Provirionally adopted by the Commirrion at the prerent rerrion, 
Section III ret8 out the textr of the rix draft article8 on the draft Code of 
Crimea rgainrt the Peace and Security of MankJnd provirionally adopted by the 
Commirrion at the prerent 8e88ion. 

II. DRAFT ARTICLES ON THE LAW OF THE NON-NAVIQAYIONAL USES OF 
INTERNATIONAL WATERCOURSES 

PART II 

QENERAL PRINCI?LES 

Wltercourre State8 rhall utiliae an intorn&tional W&terCOur8e [ryetern] in ruch 
a way a8 not to c&uIe appreciable harm to other watorcourre State8. 

al B to co-o- 

Watercourse States ehall co-operate on the b&8i8 of rovereign equality, 
territorial integrity end mutual benefit in order to attain optimum utiliaation aard 
adequate protection of an international watercourre [ryrtem]. 

1, Purruant to article 9, watercourre St&tea rhall on a regubr ba8i8 exchange 
rorronrbly available data and information on the condition of the watercourre 
(ryrtom), in particular that of a hydrological, meteorologic&l, hydrogeological and 
l aological nature, a8 well a8 related forecmt8. 

2. If a watercourro State ir reguerted by another watercourre State to provide 
data or i&formation that ir not rearonably &V&il&ble, it 8hall employ it8 bert 
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rffortr to oomply with thr roqurrt but may condition it8 complirncr upon payment by 
the roquortiag Itato of the roaronablo cortr of aollocting and, whrrr appropriate, 
proaorring ruah datm or informatioa. 

3, Watoraourro Stator rhall employ their boat l ffartr to collrct and, whore 
appropriate, to procorr data and information in b mannor which faailitataa it8 
utilization by the other watoroourzo Stat.8 to which it ir communicated. 

PART III 

PLANNED MRASURES 

Watorcourro Stat.8 rhall l xchaago information and conrult each other on the 
pocrrible l ffoctr of plannod moaruror on the condition of the watercourse [ayrrtrm]. 

Before a wateraourrr Stat. implrmontr or pmrmitr the implrmontation of planned 
tnoaruror which may have an approaiablo adVOr88 effect upon other watercourse 
Stator, it rhall provide thorn State8 with tim8ly notification thereof. Such 
notification rhall bo accompanied by available toahnical data and information in 
order to onablo the notified 8tater to evaluat8 the porriblr effect8 of the planned 
mrarurrr. 

Unless OtherWi80 agreed, a watercourse State providing a notification undor 
article 12 ahall allow the notified States a period of six months within which to 
rtudy and evaluate the pobrible effect8 of the planned mea8urea and to communicate 
their finding8 to it, 

14 

During th8 period reforrrd to in article 13, the notifying State rrhall 
co-operate with the notifird Water by providing them, on requsrt, with any 
additional data and information that ir available and necesrary for an accurate 

/ . . . 
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evaluation, aud rhall not implement , or permit the implomontation of, the plannod 
moaIuro8 without the conront of the notifisd Stator, 

to nom 

1. The notified Statea rhall communicate their finding8 to the notifying Stat. a8 
early a8 porriblo. 

2. If a notified Stat. find8 that implementation of the plannod mea8uro8 would bo 
iaootirirtont with the proviaionr of rrticlor 6 or 8, it 8h811 provide the notifying 
State within the prriod rofarred to in article 13 with a doounwnted explanation 
rotting forth the roaaonu for ruch finding. 

If, within the period roforrrd to in articlr 13, th8 notifying State rrcoiver 
no communication under paragraph 2 of article 15, it may, 8ubfeCt to itr 
obligationr under articlor 6 and 8, procoed with the implomontation of tha plannod 
mraruror t in accordance with the notification and any othrr data and information 
provided to the notified Staten. 

1. If a communication ir mado under paragraph 2 of artialr 15, thr notifying 
State and the State making the communication rhall enter into conrultatiour and 
negotiation8 with a view to arriving at an oquitablo rerolution of the rituation. 

2, The conrultationr and nrgotiationr provided for in paragraph 1 rhall bo 
conducttid on the barir that oath Btato murt in good faith pay rraromble ragard to 
the right8 and legitimate intereat of the othrr Stats, 

3. During the court of the conaultationr and negotiationr, the notifying State 
shall, if 80 requorted by the notified State at the tim8 of making thr 
communication under paragraph 2 of article 13, refrain from implomonting or 
permitting the implomrntation of the planned mrarurer for a psriod not l XCO8ding 
rix monthr. 
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1. If a watorcourro Stat0 ha8 roriour roalon to bolirvo that another WatOrCOUr80 
Stat0 ir planning moaruror that may havr an apprOCiabl0 advoroo 8ffOCt upon it, th8 
formor Stat. may rrqurrt the latter to apply the provirionr of article 12. Tho 
rrquort rhall bo accompanird by a documontad explanation rotting forth the roamon 
for 8UCh boliof. 

2. In the l vent that th8 Stat. pianning the moa8uro8 nrvorthelorr find8 that it 
ir not under an obligation to provide a notification under article 12, it rhall 80 
inform the other Stat., providing a docrumontod explanation 88tting forth the 
roa8on8 for ruch finding. If thir finding door not ratirfy the othrr Stat., the 
Stat.8 concornod rhall, at the roquort of that other Stat., promptly l ntor into 
conrultationr and nogotiationr in thr mannor indiaatmd in paragraphr 1 and 2 of 
article 17. 

3. During the court of the conrultationr and nogotiationm, the Stat. planning 
the moarurer @hall, if 80 required by the other Stat0 at th@ time it roguortr the 
initiation of conrultationr and nogatiationr, refrain from imqlomonting or 
prrmitting the implrmontation of thorlr m8arurar for a period not l xcooding rix 
montha. 

1. In the Want that thr implomrntation of planned mraruror ir of the utmort 
urgency in ardor to protect public health, public rafoty or othrr equally important 
intrrrrt8, the State planning the moarurer may, rubjoct to article8 6 and 0, 
immediately procoad to implementation, notwithrtanding the provirionr of a ticlo 14 
and paragraph 3 of trticlo 17. 

2. In such caaa8, a formal declaration of the urgency of tha mearuror rhall be 
commlanicatod to the other watorcourro Stator roforrod to in artiolo 12 torjothor 
with the relevant data and information. 

3. The Stat. planning thr mea8urel rhall, at the roquert of the other Stator, 
promptly enter into conaultationr and negotiation8 with them in the manner 
indicated in paragraph8 1 and 2 of article 17. 

/ . . . 
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vi# or a.uw.&y 

Nothing contained in article8 10 to 19 rhall oblige a watorcourmo Stat0 to 
provide data or information vital to it8 national defence or 8acurity. 
Novorthelorr, that Stat. Ihall co-oporato in good faith with the other watorcourro 
State8 with a vim to providing a8 much information am po88iblo under the 
circum8tanco8. 

In Cal.8 whore thorn are rmriour ObOtaClO8 to direct contact0 botwrrn 
wrtarcourrr Stater, the Stat@8 concornod 8hall procood to any l xchango of data and 
information, notification, communication, conrultationr and nrgotiationr provided 
for in l rticl.8 10 to 20 through any indirect procrdurr accepted by them. 

III, DRA?T ARTICLSS ON THS DRAFT CODE OF CRIMES AQAINST THE 
PEACE AND SRCURITY OF XANAIND 

1, Any Stat. in whoue territory an individual alleged to have committed a crime 
againlrt the paace and rocurity cf mankind 18 yrarant ahall either try or extradite 
him. 

2. If axtradition ir requertod by r8veral Statrr, rpocial conridoration rhall be 
given to the requart of the Stat. in whore territory the crime was committed, 

3. The provirionr of paragraphr 1 and 2 of thir article do not projudge the 
ertablirhment and the jurirdiction of an international criminal court.* 

1 Thir paragraph will be deleted if an international criminal Court ir 
84tabl i8hed, 
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Article 7 

3Jon bis in idem 

Il. No one shall be liable to be tried or punished for a crime under this Code for 
which he has already been finally convicted or acquitted by an international 
criminal court.] 

2. Subject to paragraphs 3, 4 and 5 of this article, no one shall be liable to be 
tried or punished for a crime under this Code in respect of an act for which he has 
already been finally convicted or acquitted by a national court, provided that, if 
a punishment was imposed, it has been enforced or is in the process of being 
enforced. 

3. Notwithstanding the provisions of paragraph 2, an individual may be tried and 
punished [by an international criminal court or] by a national court for a crime 
under this Code if the act which was the subject of a trial and judgement as an 
ordinary crime corresponds to one of the crimes characterized in this Code. 

4. Notwithstanding the provisions of paragraph 2, an individual may be tried and 
punished by a national court of another State for a crime under this Code: 

(a, If the act which was the subject of the previous judgement took place on 
the territory of that State: 

(b) If that State has been the main victim of the crime. 

5. In the case of a subsequent conviction under this Code, the court, in passing 
sentence, shall deduct any penalty imposed and implemented as a result of a 
previous conviction for the same act. 

Article 8 

1. No one shall be convicted under this Code for acts committed before its entry 
into force. 

2. Nothing in this article shall preclude the trial and punishment of anyone for 
any act which, at the time when it was committed, was criminal in accordance with 
international law or domestic law applicable in conformity with international law. 

. l . 

/ . . . 
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Article 10 

Resnonsibilitv of the mmerinr 

The fact that a c:rime against the peace and security of mankind was committed 
by a subordinate does not relieve his superiors of criminal responsibility, if they 
knew or had information enabling them to conclude, in the circumstances at the 
time, that the subordinate was committing or was going to commit such a crime and 
if they did not take all feasible measures within their power to prevent or repress 
the crime. 

Article 11 

Official position and criminal resoonsibilitv 

The official position of the individual who commits a crime against the peace 
and security of mankind, and particularly the fact that he acts as Head of State or 
Government, does not relieve him of criminal responsibility. 

CHAPTER II 

ACTS CONSTITUTING CRIMES AGAINST THE PEACE AND SECURITY OF MANKIND 

Part I. Crimes aaainst oeace 

Article 12 

Aaaression 

1. Any individual to whom responsibility for acts constituting aggression is 
attributed under this Code shall be liable to be tried and punished for a crime 
against peace. 

2. Aggression is the use of armed force by a State against the sovereignty, 
territorial integrity or political independence of another State, or in any other 
manner inconsistent with the Charter of the United Nations. 

3. The first use of armed force by a State in contravention of the Charter shall 
constitute prima facie evidence of an act of aggression although the Security 
Council may, in conformity with the Charter, conclude that a determination that an 
act of aggression has been committed would not be justified in the light of other 
relevant circumstances, including the fact that the acts concerned or their 
consequences are not of sufficient gravity. 

4. [In particular] any of the following acts, regardless of a declaration of war, 
constitutes an act of aggression, due regard being paid to paragraphs 2 and 3 of 
this article: 

/ . . . 
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(a) The invarion or attack by the armed force8 of a State of the territory of 
another State, or any military occupation, howovrr temporary, resulting from such 
invasion or attack, or any annexation by the use of force of the territory of 
another State or part thereoft 

(b) Bombardment by the armed forces of a State against the territory of 
ahothor State or the use of any weaponr! by a State against the territory of another 
Statrr 

(c) The blockado of the ports or coasts of a Stats by the armed forcer of 
anothor State1 

(d) An attack by the armed forces of a State on the land, sea or air forces, 
or marine and air fleets of another State; 

(0) The use of armed forces of one Stat. which are with!n the territory of 
anothrr State with the agreomont of the receiving State, in contravention of the 
conditions provided for in the agreement, or any extrnsion of their prosence in 
such territory beyond the termination of the agreementi 

(f) The action of a State in allowing its territory, which it has placed at 
:hc, disposal of another State, to be used by that other State for perpetrating an 
act of aggression against a third State1 

(g) The sending by or on behalf of a State of armed bands, yroupsr irregulars 
or msrcenaries, which carry out acts of armed force against another State of such 
gravity as to amount to the acts listed above, or its substantial involvement 
therein] 

(h) Any other acts determined by the Security Council as constituting acts of 
aggression under the provisions of the Charter. 

t5. Any determination by the Security Council as to the existence of an act of 
aggression is binding on national courts,] 

6, Nothing in this article shall be interpreted as in any way enlarging or 
diminishing the scope of the Charter of the United Nations including its provisions 
concerning cases in which the use of force is lawful. 

7, Nothing in this article could in any way prejudice the right to 
self-determination, freedom and independence, as derived from the Charter, of 
psoples forcibly deprived of that right and referred to in the Declaration on 
Principles of International Law concerning Friendly Relations and Co-operation 
among States in accordance with the Charter of the United Nations, particularly 
peoplus under colonial and racist rdgimes or other forms of alien dominationt nor 
the right of these peoples to struggle to that end and to seek and receive support, 
in accordance with the principles of the Charter and in conformity with the 
above-mentioned Declarat?bn. 

/ ..I 
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11 Uecboak9.L-.t.h9 . . ..~ll.LQxn~~@y~~ission._l~. vo 1. I I ( Part Two ) , 
p. 133, document A/32/10, para. 130, 


