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I. INTRODUCTION

1, The International Law Commission, established in pursuance of General Assembly
resolution 174 (II) of 21 November 1947, in accordance with its Statute annexed
thereto, as subsequently amended, held its fortieth session at its permanent seat
at the United Nations Office at Geneva, from 9 May to 29 July 1988,

2, The Commission's agenda for its fortieth session consisted of following iltems:
1. Organigation of work of the session.
2. State responsibility.
3, Jurisdictional immunities of States and their property.

4. Status of the diplomatic courier and the diplomatic bag not accompanied
by diplomatic courier.

5., Draft Code of Crimes against the Peace and Security of Mankind.
6. The law of the non-navigational uses of international watercourses.

7. International liability for injurious consequences arising out of acts
not prohibited by international law,

8. Relations between States and international organizations (second part of
the topic).

9. Programme, procedures and working methods of the Commission, and its
documentation.

10. Co-ope.ation with other bodies,
11, Date and place of the forty-first session.
12, Other business.

3. The work of the Commission during its fortieth session is described in its
report to the General Assembly., 1/ Chapter I of the report is concerned with the
organization of the session. Chapter II of the report relates to the topic
"International liability for injurious consequences arising out of acts not
prohibited by international law"., Chapter III relates to the topic "The law of the
non-navigational uses of incernational watercourses" and sets out the 14 articles
on the topic, with commentaries thereto, provisionally adopted by the Commission at
the present session. Chapter IV concerns the topic "Draft Code of Crimes against
the Peace and Security of Mankind" and sets out the six articles on the topic, with
commentaries thereto, provisionally adopted by the Commission at the present
session., Chapter V of the report concerna the topic "Status of the diplomatic
courier and the diplomatic bag ...t accompanied by diplomatic courier". Chapter VI
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relates to the topic "Jurisdictional immunities of States and their property" and
chapter VII to the topic "State reasponsibility". Chapter VIII contains matters
relating to the programme, procedures and working methcds of the Commission and its
documentation, as well as co-operation with other bodies, and also considers
certain administrative and other matters.

4. The present document has been prepared by the Secretariat, pursuant to a
decision of the International Law Commission. 2/ Section II sets out the texts of
the 14 draft articles on the law of the non-navigational uses of international
watercourses provisionally adopted by the Commission at the present session.
Section III sets out the texts of the six draft articles on the draft Code of
Crimes against the Peace and Security of Mankind provisionally adopted by the
Commission at the present session.

II. DRAFT ARTICLES ON THE LAW OF THE NON-NAVIGALIONAL USES Or
INTERNATIONAL WATERCOURSES
PART II

GENERAL PRINCI?LES

Qbligation not to cause appreciable harm

Watercourse States shall utilize an international watercourse [system] in such
8 way as not to cause appreciable harm to other watercourse States.

Article 9
General oblligation to co-operate

Watercourse States shall co-operate on the basis of sovereign equality,
territorial integrity and mutual benefit in order to attain optimum utilization aud
adequate protection of an interanational watercourse [system].

Article 10
Regular exchange of data and information

1. Pursuant to article 9, watercourse States shall on a regular basis exchange
reasonably available data and information on the condition of the watercourse
[system], in particular that of a hydrological, meteorological, hydrogeological and
ecological nature, as well as related forecasts.

2, If a watercourse State is requested by another watercourse State to provide
data or information that is not reasonably available, it shall employ its best
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efforts to comply with the request but may condition its compliance upon payment by
the requesting State of the reasonable costs of collecting and, where appropriate,
processing such data or information.

3. Watercourse States shall employ their best efforts to collect and, where
appropriate, to process data and information in a manner which facilitates its
utilisation by the other watercour~e States to which it is communicated.

PART III
PLANNED MEASURES
Article 11
Information concerning planned measures

Watercourse Btates shall exchange information and consult each other on the
possible effects of planned measures on the condition of the watercourse [system].

Article 12

Notification concerning planned measures with poassible
adverse effects

Before a watercourse State implements or permits the implementation of planned
measures which may have an appreciable adverse effect upon other watercourse
States, it shall provide those Btates with timely notification thereof. Such
notification shall be accompanied by available technical data and information in

order to enable the notified States to evaluate the posasible effects of the planned
measures.

Article 13
Bariod for reply to notification

Ualess otherwise agreed, a watercourse State providing a notification under
article 12 shall allow the notified States a period of six months within which to

study and evaluate the possible effects of the planned measures and to communicate
their findings to it.

Axticle 14
obligations of the notifying State during the period for reply
During the period referred to in article 13, the notifying State shall

co-operate with thé xotified States by providing them, on request, with any
additional data and information that is available and necessary for an accurate
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evaluation, aud shall not implement, or permit the implementation of, the planzed
measures without the consent of the notiiisd States.

1, The notified Statas shall communicate their findings to the nutifying State as
early as possible.

2. If a uotified State finds that implementation of the planned moasures would be
inconsistent with the provisions of articles 6 or 8, it shall provide the notifying
State within the period referred to in article 13 with a documented explanation
setting forth the reasons for such fianding.

Article 16
Abaence of reply to notification

If, within the period referred to in article 13, the notifying State receives
no communication under paragraph 2 of article 15, it may, subject to its
obligations under articles 6 and 8, proceed with the implementation of the planned
measures, in accordance with the notification and any other data and information
provided to the notified States.

Article 17
Consultations and negotiations concerning planned measures

1, If a communication is made under paragraph 2 of article 15, the notifying
State and the State making the communication shall enter into consultatious and
negotiations with a view to arriving at an equitable resolution of the situation.

2, The consultations and negotiations provided for in paragraph 1 shall be
conducted on the basis that each State must in good faith pay reasonable regard to
the rights and legitimate interests of the other Stats,

3. During the course of the consultations and negotiations, the notifying State
shall, if so requested by che notified State at the time of making the
communication under paragraph 2 of article 13, refrain from implementing or
permitting the implementation of the planned measures for a psriod not exceeding
six months.
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Article 18
Procedures in the absence of notification

1, If a watercourse State has serious reason to believe that another watercourse
State is planning measures that may have an appreciable adverie effect upon it, the
former State may request the latter to apply the provisions of article 12. Tho

request shall be accompanied by a documented explanation setting forth the reasons
for such belief.

2, In the event that the State pianning the measures nevortheless finds that it
is not under an obligation to provide a notification under article 12, it shall so
inform the other State, providing a documented explanation setting forth the
reasons for such finding. If this finding does not satisfy the other State, the
States concerned shall, at the request of that other State, promptly enter into

consultations and negotiations in the manner indicated in paragraphs 1 and 2 of
article 17.

3. During the course of the consultations and negotiations, the State planning
the measures shall, if so required by the other State at the time it requests the
initiation of consultations and negntiations, refrain from implementing or

permitting the implementation of those measures for a period not exceeding six
months.

Article 19
Ucgent implementation of planned measures

1. In the event that the implementation of planned measurcs is of the utmost
urgency in order to protect public health, public safety or other equally important
interests, the State planning the measures may, subject to articles 6 and 8,

immediately proceed to implementation, notwithstanding the provisions of a ticle 14
and paragraph 3 of erticle 17,

2, In such cases, a formal declarztiun of the urgency of the measures shall be
communicated to the other watercourse States referred to in article 12 together
with the relevant data and informaticn.

3. The State planning the measures shall, at the request of the other States,
promptly enter into consultations and negotiations with them in the manner
indicated in paragraphs 1 and 2 of article 17.
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A::’Q‘I [ zn
Data and informatiom vital to national defence or security

Nothing contained in articles 10 to 19 shall oblige a watercourse State to
provide data or information vital to its national defence or security.
Nevertheless, that State shall co-operate in good faith with the other watercourse
States with a view to providing as much information as possible under the
circumstances.

Article 21
Indirect procedures

In cases where there are serious obstacles to direct contacts between
watercourse States, the States concerned shall proceed to any exchange of data and
information, notification, communication, consultations and negotiations provided
for in articles 10 to 20 through any indirect procedure accepted by them.

III. DRAFT ARTICLES ON THE DRAFT CODE OF CRIMES AGAINST THE
PEACE AND SECURITY OF MANKIND

PART II. General principles

1, Any State in whose territory an individual alleged to have committed a crime
against the peace and security of mankind is present shall either try or extradite
him.

2. If extradition is requested by several States, special consideration shall be
given to the request of the State in whose territory the crime was committed,

3. The provisions of paragraphs 1 and 2 of this article do not prejudge the
establishment and the jurisdiction of an international criminal court.w

) This paragraph will be deleted if an international criminal court is
established.
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Article 7

(1. No one shall be liable to be tried or punished for a crime under this Code for
which he has already been finally convicted or acquitted by an international
criminal court.]

2. Subject to paragraphs 3, 4 and 5 of this article, no one shall be liable to be
tried or punished for a crime under this Code in respect of an act for which he has
already been finally convicted or acquitted by a national court, provided that, if
a punishment was imposed, it has been enforced or is in the process of being
enforced.

3. Notwithstanding the provisions of paragraph 2, an individual may be tried and
punished [by an international criminal court or] by a national court for a crime
under this Code if the act which was the subject of a trial and judgement as an
ordinary crime corresponds to one of the crimes characterized in this Code.

4, Notwithstanding the provisions of paragraph 2, an individual may be tried and
punished by a national court of another State for a crime under this Code:

(237 If the act which was the subject of the previous judgement took place on
the territory of that State;

(b) 1If that State has been the main victim of the crime.

5. In the case of a subsequent conviction under this Code, the court, in passing
sentence, shall deduct any penalty imposed and implemented as a result of a
previous conviction for the same act.

Article 8

Non-retroactivity

1, No one shall be convicted under this Code for acts committed before its entry
into force.

2, Nothing in this article shall preclude the trial and punishment of anyone for

any act which, at the time when it was committed, was c¢riminal in accordance with
international law or domestic law applicable in conformity with international law.

/oo



A/43/539

English
Page 9
Article 1
Responsibility of the superior

The fact that a crime against the peace and security of mankind was committed
by a subordinate does not relieve his superiors of criminal responsibility, if they
knew or had information enabling them to conclude, in the circumstances at the
time, that the subordinate was committing or was going to commit such a crime and
if they did not take all feasible measures within their power to prevent or repress
the crime.

Article 11

Official sition and criminal r nsibili

The official position of the individual who commits a crime against the peace
and security of mankind, and particularly the fact that he acts as Head of State or
Government, does not relieve him of criminal responsibility.

CHAPTER 1I

ACTS CONSTITUTING CRIMES AGAINST THE PEACE AND SECURITY OF MANKIND

Part I. Crimes against peace
Article 12

Aggression

1. Any individual to whom responsibility for acts constituting aggression is
attributed under this Code shall be liazble to be tried and punished for a crime
against peace.

2. Aggression is the use of armed force by a State against the sovereignty,
territorial integrity or political independence of another State, or in any other
manner inconsistent with the Charter of the United Natious.

3. The first use of armed force by a State in contravention of the Charter shall
constitute prima facie evidence of an act of aggression although the Security
Council may, in conformiiy with the Charter, conclude that a determination that an
act of aggression has been committed would not be justified in the light of other
relevant circumstances, including the fact that the acts concerned or their
consequences are not of sufficient gravity.

4. [In particular] any of the following acts, regardless of a declaration of war,

constitutes an act of aggression, due regard being paid to paragraphs 2 and 3 of
this article:
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(a) The invasion or attack by the armed forces of a State of the territory of
another Stats, or any military occupation, however temporary, resulting from such
invasion or attack, or any unnexation by the use of force of the territory of
another State or part thereof;

(b) Bombardment by the armed forces of a State against the territory of
aLother State or the use of any weapons by a State againat the territory of another
State;

(c) The blockade of the ports or coasts of a State by the armed forces of
another State;

(4) An attack by the armed forces of a State on the land, sea or air forces,
or marine and air fleets of another State;

(e) The use of armed forces of one State which are with'n the territory of
another State with the agreement of the receiving State, in contravention of the
conditions provided for in the agreement, or any extension of their presence in
such territory beyond the termination of the agreement;

(£) The action of a State in allowing its territory, which it has placed at
:ha disposal of another State, to be used by that other State for perpetrating an
act of aggression against a third State;

(g) The sending by or on behalf of a State of armed bands, yroups, irregulars
or mercenaries, which carry out acts of armed force against another State of such

gravity as to amount to the acts listed above, or its substantial involvement
therein;

(h) Any other acts determined by the Security Council as constituting acts of:
aggression under the provisions of the Charter.

[5. Any determination by the Security Council as to the existence of an act of
aggression is binding on national courts.]

6. Nothing in this article shall be interpreted as in any way enlarging or
diminishing the scope of the Charter of the United Nations including its provisions
concerning cases in which the use of force is lawful.

7. Nothing in this article could in any way prejudice the right to
self-determination, freedom and independance, as derived from the Charter, of
peoples forcibly deprived of that right and referred to in the Declaration on
Principles of International Law concerning Friendly Relations and Co-operation
among States in accordance with the Charter of the United Nations, particularly
peoplus under colonial and racist régimes or other forms of alien domination; nor
the right of these peoples to struggle to that end and to seek and receive support,
in accordance with the principles of the Charter and in conformity with the
above-mentioned Declaratiou.
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Notes

1/ Official Records of the Geperal Assembly, Forty-third Session, Supplement
No. 10 (A/43710).

2/ Yearbook of the International Law Commission, 1977, vol. II (Part Two),
p. 133, document A/32/10, para. 130,



