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Note by the secretariat

1. By decision 20/ COP.3, the Conference of the Parties decided, in accordance
with articles 27 and 28 of the Convention, to convene during its fourth session
an open-ended ad hoc group of experts to exam ne and nmake recomendati ons, taking
into account the documents prepared by the secretariat and in |ight of progress
of the negotiations on the sane matters in other relevant environmental
conventions, on the follow ng issues: (a) procedures for resolution of questions
of inplermentation; (b) annex on arbitration procedures; (c) annex on conciliation
procedur es.

2. In the same decision, the Conference of the Parties invited Parties to
conmuni cate their views to the Secretariat by 31 May 2000 in witing on how to
take this matter forward. The Conference of the Parties also requested the
secretariat to conpile these views for consideration by the Conference of the
Parties at its fourth session and update the information contained in the above-
menti oned procedures and annexes, as necessary, to reflect the progress achieved
in this area in other relevant conventions, and prepare new docunents for
consideration at its fourth session.

3. The present document is conposed of two parts: Part one contains
consideration of procedures and institutional nechanisns for the resolution of
questions. It consists of an introduction, background information, witten

proposals by Parties, data on rel evant precedents, new devel opnents and, finally,
a section on relevant considerations which may be taken into account for present
or future discussions.
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4. Part two on the annexes on arbitration and conciliation is divided into
an introduction, background information, submissions by Parties on these
outstandi ng issues, status of annexes and procedure for adoption, timng of
adoption of docunents and, at the end, the revised annexes according to new

devel opnments in international environmental Ilaw and/or witten proposal by
Parties.
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I . CONSI DERATI ON OF PROCEDURES AND | NSTI TUTI ONAL MECHANI SMS FOR THE
RESOLUTI ON OF QUESTI ONS OF | MPLEMENTATI ON

A. | NTRODUCTI ON

5. At its eighth session, the Intergovernnental Negotiating Conmittee for the
El aboration of an International Convention to Conbat Desertification (1NCD)
consi dered the question of procedures to resolve questions on inplenmentation on
the basis of docunment A/ AC. 241/50. This latter document was prepared by the
secretariat in response to a request fromthe INCD by virtue of paragraph 5 of
its resolution 6/1 entitled "Organization and programe of work for the interim
peri od" (A/50/74, appendix I1).

6. At the sane session, the INCD by its decision 8/ 10 postponed further
consideration of the itemon "resolution of questions" to the first session of
the Conference of the Parties (COP) to the United Nations Convention to Conbat

Desertification (UNCCD) (A/51/76). Subsequently, by its decision 9/COP.1,
subparagraph 3(b), the COP decided to include on the agenda for its second and,
if necessary, its third session the item on procedures and institutiona

mechani sms for the resolution of questions that nay arise with regard to
i mpl ementation (I CCD/COP(1)/11/Add. 1).

7. The present note updates docurment |CCD/COP(3)/18. Mre particularly, it
provides current information with regard to the rel evant precedents cited in that
docurment as well as information on new devel opnents. The prelimnary list of
possible queries outlined in section IIl of the above-nmentioned docunent is
mai nt ai ned.  The background information together with the list of prelimnary
questions are intended to assist the COP in its deliberations to formulate
procedures and nmechani sns required for the purposes of article 27 of the UNCCD
wi thout attenpting to design a "resolution of questions" regine.

B. BACKGROUND

8. Article 27 of the Convention provides that: "The Conference of the Parties
shall consider and adopt procedures and institutional nechanisns for the
resolution of questions that nay arise with regard to the inplenentation of the
Convention."

9. Provisions of that type are generally considered to be a relatively new
feature of environnental conventions. They are an attenpt to pre-enpt and avoid
confrontation that mght trigger nore formal dispute resolution procedures. They
are thought to be particularly well suited to gl obal environmental regines, where
many Parties share an interest in the effective inplenentation of the
Convention's objectives.

10. The pre-enptive and consensual approach is beconming the practice in certain
new environmental treaties, especially when non-inplenentation stems from | ack
of capacity or inadvertence. Because procedures for resolution of questions

remain within the jurisdiction of a convention's governing body, they are
generally considered as a means of enabling Parties to a convention to discuss
its inplenentation in a constructive and cooperative manner to secure am cable
sol uti ons.
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C. SUBM SSI ONS BY PARTI ES?
1) CANADA
PROCEDURES FOR THE RESOLUTI ON OF
QUESTI ONS OF | MPLEMENTATI ON:

This subm ssion is presented pursuant to I111/20 of the Conference of the
Parties to the Convention to Conbat Desertification (the “COP"), which requests
Parties to provide witten coments on the questions of:

- Procedures for the resolution of questions of inplementation (Article 27 of
the Convention);

- Two draft annexes on arbitration and conciliation procedures (Article 28 of
t he Convention).

I) PROCEDURES FOR THE RESCLUTI ON OF QUESTI ONS OF | MPLEMENTATI ON

The matter of Procedures for the Resolution of Questions of |nplenentation
is closely related to the question of Procedures for the Review of the

| npl emrent ati on of the Convention, addressed in COP Decision II1/6. As requested
in Decision Il11/6, Canada has already submitted witten comments regarding the
review of the inplenentation of the Convention. In this earlier subm ssion,

Canada is calling for an Ad Hoc Wrking Goup (AHW3 to address |nplenentation
Review that is limted in size; open and flexible; capable of considering
i npl erentation both froma geographical and a thematic perspective; and one which
consi ders both specific questions of inplenentation at the level of a Party, and
general inplenmentation questions at the level of the Convention as a whole.
Looki ng at past experience, including fromthe discussion held on inplenmentation
during COP 111, the Canadian subm ssion further stressed the inportance of
information of high quality, and the allocation of sufficient tine for a thorough
di scussi on.

Wth regard to questions on inplenentation, it is difficult to foresee with
certainty what type of questions might arise. These should beconme clearer as
the process of inplementation reviewis carried out by the AHWG  Procedures for
their resolution should remain flexible to respond to them

Therefore, in light of the findings and avenues explored in the earlier
Canadi an submi ssion (procedures to review inplenentation), we submt that, at
this time, there is no need for separate procedures to be el aborated under COP
Decisions I11/6 and 111/20. A single procedure, which involves a limted group
of Parties working in the nargins of the COP - the AHWG - should be sufficient
and capabl e of addressing the various questions of inplenmentation envisaged in
Articles 22, 24, 26 and 27 of the Convention.

Canada envi sages that such a procedure would function along the foll ow ng
general lines:

a) during the first week of each COP neetings, a small group of experts - the
AHWG - would neet on the nargins of the COP to review the inplenmentation by
Parties of their obligations, on the basis of the information comrunicated in
accordance with the Convention. The review process would al so present the venue
for a Party to raise specific questions to the group regarding its inplenentation
of the Convention, as well as the inplenentation by other Parties;

2 Reproduced without formal editing by the UNCCD secretari at.
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b) the AHWG woul d prepare a report to the plenary of the COP, in which it would
sunmari ze its deliberations including the work acconplished and | essons | earned,
etc. The report could also outline questions related to general issues and
trends linked to the inplenentation of the Convention, as well as specific
questions raised by Parti es;

c) the COP would allow anple tinme, in the course of its second week, to consider
and exchange views on the report of the AHWG This, with a view to ensure a
t horough exchange of information and sharing of experience anong all Parties;

d) the COP woul d decide on appropriate follow up actions to reports of the AHWG
with a viewto facilitate and pronote the inplenentation of the Convention. It
coul d, anmong other things, task the smaller group with the further consideration
and devel opment of recomendati ons on the general questions of inplenmentation
put to the COP’s attention

Specific questions related to the single process:

If the above general approach is agreeable, we would address in the follow ng
manner a nunber of the nore specific questions raised by the elaboration of such
a procedure:

- principles: the underlying principles to the work of the smaller group would
be those of non-confrontationality, flexibility, sinplicity, transparency,
prevention and cost- effectiveness, with a viewto assist Parties in inplenenting
the Convention. The review could proceed with either a geographic or a thematic
approach;

- an ad hoc or a permanent body? The earlier Canadian subnission on
i mpl enent ati on revi ew provides some pros and cons for each of these two options.
Related to this question are the costs involved, whether there is a need for
i ntersessional work to be acconplished, and the additional burden caused by the
preparation of the work of the group. Qur viewis that the fornmula of an ad hoc
group should be maintained for the time being, on a trial basis, and that the
gquestion be revisited at COP VI, on the basis of the experience gained by then;

- conposition of the group: we believe that the AHWG shoul d be conposed of a
limted group of experts, representative of the various interests involved. The
exact conposition of the Goup will require further consideration, on the basis
of its mandate and functions. Parties having subnmitted - or being the object
of - a specific question of inplenentation should be invited to attend the
group’ s session where the matter is discussed. In addition to regular nenbers,
the AHWG shoul d be enabled to invite external experts to attend and participate
inits sessions, as deened useful

- triggers: as such, there would be no need for triggers to the procedures, as
reports would be systematically reviewed by the AHWG during the first week of
each COP neetings. The COP would also be enpowered to request the AHWG to
further consider general questions of inplenentation put to it’'s attention. In
addition, Parties could “trigger” the consideration of specific questions on
i npl enentation by the AHW5 related to their own inplenentation or the
i npl enentation by other Parties of the Convention's obligations, by raising
questions in this venue;

- basis for the review of the specific inplenmentation by Parties: the quality
of the work accomnplished by the AHWG wil| greatly depend upon the quality of the
information at its disposal. As indicated in COP Decision II1/6 and in the
procedures adopted under COP Decision |/11 (the “Procedure”), the work of the
group would be based on the information transnmitted by Parties in accordance
with the Convention, together with advice and information provided by the CST
and the GM and such other reports as the COP may have called for. Specific
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questions related to inplenentation review could be provided in advance or
raised at the time in conjunction with the presentation of national reporting;

- role of the Convention's Secretariat: the Secretariat would prepare the work
- and service the sessions - of the AHWG in accordance with the Procedure, the
Secretariat is already tasked with compiling the summari es of reports subnmitted
by Parties and preparing a synthesis of these reports, setting out energing
trends. The Secretariat could take on the additional task of docunenting any
question related to inplenentation which would be submtted in advance of the
COP;

- linkages with settlenent of disputes mechanism An effective nmechanism for
the review of inplenentation should reduce the risks of disputes anpbng Parties.
The inplenentation review nechani sm should be kept separate from and wi thout
prejudice to, the provisions of Article 28 of the Convention, on Settlenent of
Di sput es.

The particular circunstances of COP IV:

According to COP Decision I11/6, an AHANG is to proceed, imediately at COP IV,
with the review and analysis of the reports available for all regions, and to
draw concl usi ons and propose concrete recommendations on further steps in the
i npl ementation of the Convention. This is a heavy workl oad. It is therefore
proposed that the details of procedure for raising questions on inplenentation
could be tasked to the Panel of Legal Experts which will neet at COP4 to
determine rul es of Procedure.

2) PORTUGAL ON BEHALF OF THE EUROPEAN UNI ON AND | TS MEMBER STATES
DRAFT EU SUBM SSI ONS ON LEGAL QUESTI ONS

The European Uni on wel cones the convening at the fourth session of the COP
of an open-ended ad hoc group of experts to exam ne and rmeke reconmendati ons on:

(a) Procedures for resolution of questions of inplenmentation;
(b) Annex on arbitration procedures;
(c) Annex on conciliation procedures;

The European Union is pleased to nmake this submission on these issues in
response to Decision 20/ COP. 3, paragraph 2.

W have also taken this opportunity to set out our views on the
out st andi ng questions on the Rules of Procedure, in preparation for any further
di scussion at COP4, in accordance with Decision 21/ COP. 3.

Resol uti on of Questions of Inplenentation

The European Union wel cones the opportunity provided by the convening of
the open-ended ad hoc group of experts under decision 20/COP3 to start work on
the inplementation requirenents laid down in Article 27.

The European Union recognises the strong conm tnent anongst all Parties
to the Convention to the observance of obligations being made subject to
ef fective conmpliance procedures.

We al so recognize that each Convention is distinctive. It is therefore
i mportant to ensure that whatever nodels for conpliance procedures are
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considered, the procedure eventually adopted is carefully tailored to neet the
particul ar circunstances and requirenments of the UNCCD

W are, at this tinme, of an open nmind as to precisely what provisions a
successful conpliance procedure for the Convention should contain. But our
initial thinking is that, having regard to the nature of the Convention's
provisions, a process like a nultilateral consultative process recently
negoti ated under Article 13 of the Cdimate Change Convention would be nore
appropriate than a conpliance regine such as that which operates for the

Montreal Protocol- In other words, we believe that the procedure should be
advi sory rather than supervisory in character- In general terns, we would al so
wish the procedure to be sinple, facilitative, co-operative, non-

confrontational, transparent and non-judicial in character.

The experience fromother nultilateral environnental agreenments regarding
this matter suggests that conpliance procedure requires significant tinme and
therefore it may be possible only to comence work on this inportant issue at
the fourth session of the COP, in the expectation that agreement wll be reached
at a subsequent session of the COP

D. RELEVANT PRECEDENTS

11. The nost relevant precedents relating to article 27 of the UNCCD i nclude
the 1987 Mntreal Protocol on Substances that Deplete the Ozone Layer (the
Montreal Protocol); the 1994 Protocol on Further Reductions of Sul phur Eni ssions
(the Second Sul phur Protocol) to the 1979 Convention on Long-Range Transboundary
Air Pollution (LRTAP), as well as article 13 of the United Nations Framework
Convention on Cimte Change (UNFCCC).

12. VWhile the few existing precedents provide sone |egal bases for giving
effect to article 27 of the UNCCD, they nust be examined with caution. The
bal ance of obligations varies fromone treaty to another. Hence, the procedures
and institutional mechanisms need to be tailored to suit individual treaties.
The followi ng review of relevant precedents should therefore be exanined with
this in mnd.

1. Montreal Protocol on Substances that Deplete the Ozone Layer (The Montrea
Pr ot ocol)
13. The full non-conpliance procedure of the Montreal Protocol was created by

decision IVI5 at the fourth neeting of the Parties to that Protoco

(UNEP/ QzL. Pro. 4/15). The Ad Hoc Wrking Goup of Legal and Technical Experts
on Non- Conpliance established in Septenber 1997 by decision I X/ 35 of the Parties
to the Protocol had the task of reviewing this procedure (UNEP/ QOzL.Pro.9/12).
The Ad Hoc Working Group presented its final report to the tenth Meeting of the
Parties (UNEP/OzL.Pro.10/9). O the options envisaged, the Meeting of the
Parties decided to conbine a list of amendnents in a decision to the text of the
non- conpl i ance procedure. These anmendnents were chiefly ainmed at streamining
the procedure, for example, by setting specific deadlines for sending replies
to the Secretariat and for the Secretariat to transmit information to the
I npl ementation Committee. It also entrusted the Inplenentation Conmittee with
a new task: to identify the facts and possible causes relating to individual
cases of non-conpliance referred to the Conmittee and nmke appropriate
recomendations to the Meeting of the Parties.

14. By the same decision, it was decided that in situations where there has
been a persistent pattern of non-conpliance by a Party, the Inplenentation
Committee should report and nake appropriate recommendati ons to the Meeting of
the Parties with the view to ensuring the integrity of the Mntreal Protocol

taking into account the circunstances surrounding the Party's persistent pattern
of non-conpliance. In this connection, consideration should be given to progress
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made by a Party towards achieving conpliance and neasures taken to help the
non- conpliant Party return to conpliance

15. It is inportant to note that the Meeting of the Parties agreed as well to
review, unless the Parties decide otherw se, the operation of the non-conpliance
procedure no | ater than the end of 20083.

2. Convention on Long-Range Transboundary Air Pollution (LRTAP)

16. Deci sion 1997/ 2 of the Executive Body of the LRTAP Convention establishes
an | nplementation Comittee for the review of conpliance by the Parties wth
their obligations under the protocols to the Convention. \While decision 1997/2
has the effect of applying the new conpliance regine to all eight LRTAP
protocols, for illustrative purposes only the 1994 Protocol on Further Reduction
of Sul phur Enmissions is nmentioned in the present note.

17. Inits first report of 1998, the Inplenentation Conmittee decided that it
woul d take all its decisions by consensus. G ven that this was the first tine
that there had been a systematic review of the information reported under the
Convention, the review reveal ed many ways in which reporting could be inproved
or streamined. Wth this in mnd, the Committee agreed that the aim of its
first review was twofold: (i) to informthe Executive Body about the manner in
whi ch informati on had been reported in past years - tineliness, conpleteness
etc.; and (ii) to advise on ways of inproving future reporting.

18. In 1999, one of the mmjor tasks of the Inplenmentation Comittee was to
di scuss the structure of a revised questionnaire to be used for reporting by
Parties on their strategies and policies for air pollution abatenent. Part |
of the questionnaire now covers the nandatory reporting requirenents under each
Protocol to the LRTAP. Part Il of the questionnaire poses questions relating
to obligations not covered by the mandatory reporting requirenments under the
protocols and al so serves the purpose of general exchange of information under
the Convention. The Committee recognized that only experience would show how
wel | the questions had been fornulated and that it would be worthwhile to revert
to the questions once the first round of reporting had been conpl et ed. The new
questionnaire required Parties to provide basically the sane information as
before, but it gave better guidance on what exactly should be covered by the
responses. The Inplementation Conmmittee also conducted consultations with
experts on em ssion inventories to lay a basis for an evaluation of the quality
of nationally reported em ssion data

19. In 2000, the Comrittee received a first case concerning conpliance wth
a provision of the 1994 Sul phur Protocol, and it will present reconmendations
on this case for consideration by the Executive Body for the Convention in
Decenber 2000. The Conmittee will also prepare an assessnent of conpliance by

Parties with their obligations under the 1985 Sul phur Protocol, and the 1988
Protocol concerning the Control of N trogen Oxides or their transboundary
fluxes. Furthernore, it will continue its evaluation of Parties conpliance with
reporting obligations under all protocols.

3. Uni ted Nations Franework Convention on Clinmate Change (UNFCCC)

20. Wth regard to the UNFCCC, its article 13 provides that the Conference of
the Parties shall, at its first session, consider "the establishment of a
mul tilateral consultative process, available to Parties on their request, for
the resolution of questions regarding the inplenentation of the Convention."

21. Accordingly, the COP 1 of the UNFCCC established an open-ended ad hoc
wor ki ng group of technical and legal experts "to study all issues relating to
the establishment of a nultilateral consultative process and its design”
(FCCC/ CP/ 1995/ 7/ Add. 1, decision 20/CP.1).
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22. The report of the neeting of the Ad Hoc Group on Article 13 (sixth session
of June 1998) indicates that there is agreement on key areas such as on the
obj ective, nature, how issues should be taken up, mandate and outcome of the
multilateral consultative process (MCP). 1In the same report, the ad hoc working
group recommended the adoption of a nultilateral process and the establishnment
of a Miltilateral Consultative Committee reporting to the COP of the UNFCCC
(FCCCI AGL3/1998/2). It should be said that Parties have not yet agreed on the
conposition of the Conmmittee, period of time its nenbers shall serve, how they
shall rotate and how equitabl e geographical distribution should be understood.
The COP of UNFCCC at its fourth session considered the final report of the Ad
Hoc Goup on Article 13 and decided to approve partially the text of the
multilateral consultative process prepared by the Ad Hoc Group on Article 13,
with the exception of the issues concerning the constitution of the nenbers of
the nultilateral consultative comittee and how they shoul d be designhated anong
Annex | and non- Annex | Parties.?

23. It is to be noted from the outset that the Parties to the Mntreal
Protocol, the Second Sul phur Protocol and the UNFCCC have all decided that their
respective "resolution of questions" regines shall apply w thout prejudice to
the provisions of dispute settlenment procedures already existing in the
i ndi vidual treaties.

24, The following sections 4 and 5 provide updated information on (a) the
procedural aspects and (b) the related institutional aspects of the regines
concer ned.

4, Procedural aspects of precedents

25. Procedural aspects of mechanisns for the resolution of questions envi saged
under article 27 of the UNCCD could address such substantive issues as: the
principles governing inplementation, i.e. the objectives and nature of the

mechani sm powers assigned to the institutional nechanism who can invoke the
procedure; and the outcome of the procedure.

bj ecti ves

26. The aim of the procedure contained in the Montreal Protocol is to secure
"an am cable solution of the matter on the basis of respect for the provisions
of the protocol". The system of the Second Sul phur Protocol foresees
cooperative measures such as assisting Parties to conply with the Protocol. The
objective of the MCP under the UNFCCC is to resolve questions regarding
i mpl enentation of the UNFCCC by providing advice on assistance to Parties to
overcone difficulties encountered in their inplenentation, pronote understandi ng
of the UNFCCC and prevent disputes from arising.

Nat ur e

27. The main principles of the non-conpliance regine of the Montreal Protoco
are avoi dance of conplexity, avoidance of confrontation, transparency and the
| eavi ng of decision-making to the Meeting of the Parties. Simlar principles
are to be found in the Second Sul phur Protocol and the UNFCCC regines. The
latter regine specifies that its MP is facilitative, cooperative, non-
confrontational, transparent, tinely and non-judicial.

Mandat e/ functi on

28. The Montreal Protocol Inplenentation Comittee (MPIC) handl es questions
regardi ng non-conpliance with the aimof securing an ami cabl e sol ution.

3 FCCC/ CP/ 1998/ 16/ Add. 1 and FCCC/ AGL3/ 1998/ 2.
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Li kewi se, the functions of the Second Sul phur Protocol Inplenentation Comittee
include: reviewing periodically compliance by Parties with the reporting
requi rements of the protocols and considering any subnission or referrals nmade
toit with a viewto securing a constructive solution

29. As for the standing Miultilateral Consultative Comrmittee of the UNFCCC, its
mandate is to consider questions of inplenentation by: (a) clarifying and
resol ving questions; (b) providing advice on the procurenent of technical and
financial resources for the resolution of these difficulties; and (c) providing
advice on the conpilation and conmuni cati on of information.

I nvoki ng of procedures

30. The Montreal Protocol and the Second Sulphur Protocol have al nost
identical provisions relating to the invoking of procedures. Under the forner
regime the follow ng could i nvoke the procedures: one or nore Parties regarding
another Party's inplenmentation; a Party with regard to its own inability to
comply fully in spite of its best bona fide efforts; and the secretariat with
regard to preparation of reports under the Protocol and on any other information
concerning conpliance with the Protocol's provisions.

31. However, the role of the secretariat of the Second Sul phur Protocol is
greater than that of the Montreal Protocol: it is not linted to the provision
of information and is allowed to report on possible non-conpliance. If upon

reviewing the reports submtted by Parties, it becones aware of possible non-
conpliance by any Party, it can request further information on the matter and
it can report to the Inplenentation Cormittee in the case of failure to resolve
the matter through adnministrative action and di plomatic contacts.

32. Wth regard to the Miultilateral Consultative Process of the UNFCCC, that
process is envisaged to be triggered by: (a) a Party with respect to its own
i npl erentation; (b) a group of Parties with respect to their own inplenentation;
(c) a Party or group of Parties; and/or (d) the COP of the UNFCCC

O her powers

33. Where it considers it necessary, the MPIC has the power to request through
the secretariat nore information on matters under its consideration. It also
has the power to undertake information-gathering inside the territory of a Party
concerned but only "upon invitation of the Party concerned". The |nplenentation
Conmittee of the Second Sul phur Protocol possesses sinilar powers.

34. COP 1 of the UNFCCC provided, inter alia, the mandate for undertaking an
i n-depth review of individual reports of Annex | Parties. That COP al so agreed
to the possibility of on-site visits to Annex | country Parties, alnpbst all of
whi ch extended invitations to this effect.

35. Experi ence has shown that the in-depth reviews, including country visits,
have been conducted in a facilitative and non-confrontational manner. Both are
carried out by experts drawn from devel oped countries, economes in transition
and devel opi ng countries. Secretariats of sever al i nt ergover nment a
organi zati ons have al so provi ded experts. How the in-depth reviews would relate
to article 13 of the UNFCCC remmins to be seen.

Qut cone

36. The MPIC forwards a report to the Meeting of the Parties of the Mntrea
Protocol, including any recomendations it considers appropriate. The
I npl ementation Conmittee of the Second Sul phur Protocol also reports to the
LRTAP Parties on its activities at the annual sessions and nakes such
recommendations as it considers appropriate regarding conpliance with the
Protocol. Again, the outcome of the MCP of the UNFCCC is envisaged to be a
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report that the standing Commttee submits to the COP along with concerned
Parties' coments on the conclusions and reconmrendati ons of the report.

5. Institutional aspects of precedents

37. Issues relating to the institutional aspects of the "resolution of
questions” mechani sms i nclude the matter of conposition of such a mechani sm and
the regularity of neetings.

Conposition

38. The Inplenentation Comittee of the Mntreal Protocol consists of ten
menbers while that of the Second Sul phur Protocol is conposed of eight nenbers.
Apart from this aspect the two regines concerned are conparable in matters
related to conposition. Menbers of the inplenmentation comrittees of both the
Montreal Protocol and the Second Sul phur Protocol are elected by the Parties
of the respective regines on the basis of equitable geographical distribution.

39. El ect ed nenbers under the two regi nes concerned serve a termof two years
and may be re-elected but only for one consecutive term To ensure a certain
| evel of experience anpng the nenbers serving on the Committees, only half are
repl aced every year. Furthernore, the committees concerned elect their own
president and vice-president, both of whom serve a one-year term In the
UNFCCC context the question of the conposition of the standing commttee
proposed to be created under article 13 remai ns unresol ved

Regul arity of meetings

40. MPI C neets at |east biannually, unless it decides otherwise, and its
meetings are organi zed by the secretariat. The Inplenmentation Conmittee of the
LRTAP neets twice a year, unless it decides otherwi se. However, the standing
committee proposed to be established for the purpose of article 13 of the
UNFCCC i s envisaged to neet at |east once a year and, whenever practicable, in
conjunction with sessions of the COP or its subsidiary bodies.

E. NEW DEVELOPMENTS

1. Kyoto Protocol to the United Nations Franmework Convention on Cimate
Change
41. Several other related precedents in the area of resolution of questions

are al so evolving. First anong these is the Kyoto Protocol to the UNFCCC. This
Prot ocol was adopted by the COP of the UNFCCC on 11 Decenber 1997. Article 18
of the Kyoto Protocol requires the COP of the UNFCCC, serving as the neeting
of the Parties to the Protocol to approve, at its first session, appropriate
and effective procedures and nmechani sms to determnine and address cases of non-
compliance with the Protocol, including through the development of an
i ndicative list of consequences, taking into account the cause, type, degree
and frequency of non-conpliance.

42. At the same tinme article 16 of the Kyoto Protocol enables the COP of the
UNFCCC serving as the Meeting of the Parties to the Protocol (MOP) to consider
and to nodify, as appropriate, the application of the MCP referred to in
article 13 of the UNFCCC. Any MCP that may be applied to the Kyoto Protocol is
to operate without prejudice to the procedures and mechani snms established under
article 18 of that Protocol.

43. How t he procedures and nechani sns to be devel oped under the Kyoto Protoco
will relate to what is created under article 13 of the UNFCCC remains to be
seen. Any nodification in the application of the MCP referred to in article 13
for the purposes of the Kyoto Protocol may have an inmpact on other processes
based on that article. Moreover, the provisions of the UNCCD nmay possibly
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overlap with the provisions of the Kyoto Protocol, given the scope and the
breadth of the former

44, In 1999, the COP of the UNFCCC noted the val uabl e progress nmade during the
tenth and el eventh sessions of the subsidiary bodies of the Joint Wrking G oup
on conpliance (JW5. The advancenent was nmade especially in the understanding
and identifying elenments, procedures and nechanisns relating to a conpliance
system under the Kyoto Protocol. However, the COP noted also that nuch work
remai ned to be done and that efforts nust be nade to intensify negotiations.

45, At the twelfth session of the subsidiary bodies, the JWs further devel oped
the elenents and procedures and mechanisns pertaining to a conpliance system
based on a synthesis of subnissions fromprevious neetings, discussions held at
the eleventh session of the subsidiary bodies and further proposals from
Parties. The JWsG set out a framework of requisite elements of a conpliance

systemfor the Kyoto Protocol. It reflects an energi ng consensus on the overal
structure of a conpliance system For exanple, nobst Parties have proposed a
conmpliance system that will involve the operation of one or nore branches,

conponents or procedures for the general treatment of cases. Further discussion
is needed on the way in which, and the extent to which, breaches of eligibility
requi renents under the Kyoto nechani sns woul d be addressed within the conpliance
system the formand nature of any review or appeal; as well as what should be
the role of the COP/MOP. A clarification of views would be required for the
outcones or consequences of non-conpliance or potential non-conpliance; and
finally, decisions which outcomes or consequences woul d be predeternined and the
amount of discretion that the branches, conmponents or procedures should have in
appl yi ng outcones or consequences.

46. In brief, UNFCCC continues working on the procedures and nechani sns of a
conpl i ance system under the Kyoto Protocol. Negotiations are far from being
finalized, but consensus is being achieved in several key issues which pave the
road towards a conprehensive and somewhat innovative conpliance review system

47. Article 3 of the UNCCD suggests an approach to inplenentation that is
i ntegrated and based on partnership and participation. |If the COP decides that
the nmechani sns and procedures of article 27 should reflect such an approach,
then the participatory notions of article 15 of the Convention on Access to
Information, Public Participation in Decision-Mking and Access to Justice in
Environmental Matters (the Convention on Public Participation) mght be of
rel evance.

2. Convention on Access to Information, Public Participation in Decision-
Maki ng and Access to Justice in Environnental Matters

48. The Convention on Access to Information was adopted by the Environnent for
Europe Conference held on 23-25 June 1998. It should be borne in mnd in
considering the possible relevance of this Convention that it relates to a
restricted geographic area and has yet to enter into force. Article 15 of that
Convention provides for review ng conpliance by requiring the Meeting of the
Parties to establish, on a consensus basis, optional arrangenents of a non-
confrontational, non-judicial and consultative nature for review ng conpliance.
The arrangenments are to allow for appropriate public involvenent and may incl ude
the option of considering communications from nenbers of the public on matters
related to that Convention.

3. Rott erdam Convention on the Prior Infornmed Consent Procedure for Certain
Hazar dous Cheni cals and Pesticides in International Trade

49, Anot her exanple lies in article 17 of the Convention on the Prior |Informed
Consent Procedure for Certain Hazardous Chenmicals and Pesticides in
I nternational Trade. This latter convention was adopted and opened for

signature in Rotterdamon 10-11 Septenber 1998. The Convention on Prior
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I nformed Consent al so envi sages the devel opnent of a non-conpliance reginme. |Its
article 17 requires the governing body of the Convention concerned to, as soon
as practicable, devel op and approve procedures and institutional mechanisnms for
determ ning non-conpliance with the Convention and for treatnent of Parties
found to be in non-conpliance.

50. The Convention on Access to Information as well as The Convention on
Public Participation have not yet entered into force, so their possible inpact
to the UNCCD renmmi ns to be seen

F. RELEVANT CONSI DERATI ONS

51. In light of the above review, the COP of the UNCCD either by convening an
open-ended working group of experts, may wish to address certain prelimnnary
questions which, already contained in docunment | CCY COP(3)/18, might include the
fol | owi ng:

(a) What is the relationship between the procedures and institutiona
mechani sms pursuant to article 27 and the review of inplenentation by the COP
pursuant to article 22, as well as the related provisions on communication of
i nformati on pursuant to article 267

(b) What is the relationship between the procedures and institutiona
mechani sns of article 27 and the dispute settlenent procedures provided for
under article 28? Are they nutually exclusive, i.e. should recourse to the
procedures under one article prevent any recourse under the other?

(c) What are the types or range of questions that could be raised under
the procedures and institutional mechanisns pursuant to article 27?

(d) What principles should govern the procedures and institutiona
mechani sns of article 277 Is it sufficient that they should be sinple,
transparent, facilitative and non-confrontational in character?

(e) What should the exact nature and conposition of the institutiona
mechani sns contenpl ated under article 27? Should nmenbership and participation
in them be restricted to representatives of Parties or should there be a role
for experts such as legal, econonic, social or technical experts appointed on
a personal basis?

(f) VWio can invoke article 27? In other words, could article 27 be
triggered by entities other than Parties, for exanple intergovernmenta
or gani zati ons? non-governnental organizations? the secretariat? the subsidiary
bodi es of the UNCCD?

(9) Shoul d the procedures and mechani snms be public and open-ended or
private? What should be the degree of transparency and flexibility?

(h) At what point in tinme and under what conditions can a Party trigger
the application of the procedures and institutional nechanisns pursuant to
article 27?

(i) VWhat would be the tine-frame of application of such procedures and
mechani sms fromthe tine they are triggered to the tine concl usions are reached?

(i) What woul d be the nodalities by which such procedures and nechani sns
arrive at their conclusions? What would be the nature of their various phases?

(k) What woul d be the legal effect, if any, of the conclusions of such
procedures and nechani sns?
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() What neasures shoul d be taken for the adoption of the procedures and
i nstitutional mechani snms?

I'1. CONSI DERATI ON OF ANNEXES CONTAI NI NG ARBI TRATI ON AND CONCI LI ATI ON PROCEDURES

A. | NTRODUCTI ON

52. In paragraph 5 of its resolution 6/1 entitled "Organization and progranmre
of work for the interim period" (A/50/74, appendix Il), adopted at its sixth
session, the Intergovernnental Negotiating Conmttee for the Elaboration of an
International Convention to Conbat Desertification (INCD) requested the Interim
Secretariat to prepare draft annexes on conciliation and arbitration for its
ei ghth session. Docunent A/ AC.241/50 was prepared in response to that request,
and the present note is partly based on that docunent.

B. BACKGROUND

53. Article 28 of the Convention provides that, when ratifying, accepting

approving, or acceding to the Convention, or at any tine thereafter, a Party
other than a regional economic integration organization may declare in a witten
instrunment that, in respect of any dispute concerning the Convention, it
recogni zes arbitration and/or submission to the International Court of Justice
as conpul sory means of dispute settlenment in relation to any Party accepting the
sane obligation

54, Article 28 further provides that, if the Parties to a dispute have not
accepted the sane or any procedure and if they have not been able to settle
their dispute within twelve nonths following notification by one Party to
anot her that a dispute exists between them the dispute shall be submtted to
conciliation at the request of any Party to the dispute.

55. Owing to time pressure during the negotiation of the Convention, it was
not possible to include annexes on conciliation and arbitration as part of the
original text. Hence, paragraphs 2 and 6 of article 28 provide that arbitration
and conciliation shall be in accordance with "procedures adopted by the
Conference of the Parties in an annex as soon as practicable".

56. At its second session, the Conference of the Parties, by decision
2/ COP. 24, decided to include as a selected itemon the agenda for its third and

if necessary, fourth session, consideration of annexes containing arbitration
and conciliation procedures, in accordance with article 28, paragraphs 2(a) and
6 of the Convention. By decision 22/COP.2, the Conference of the Parties
deci ded also to consider this issue further in the light of the progress of the
negoti ati ons on the sane issues in other relevant environmental conventions wth
a view to deciding how to take this matter forward. The Conference of the
Parties at its third session further decided to establish an open-ended ad hoc
group to exam ne and nmake reconmendations on the issues of arbitration and
conciliation procedures, taking into account the docunment prepared by the
secretariat.

4 For decisions of the Conference of the Parties at its second session,

see docurent | CCD/ COP(2)/ 14/ Add. 1.
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C. SUBM SSI ONS BY PARTI ES®
1) CANADA
ARBI TRATI ON AND CONCI LI ATI ON PROCEDURES:
This submission is presented pursuant to I11/20 of the Conference of the

Parties to the Convention to Conbat Desertification (the “COP"), which requests
Parties to provide witten comrents on the questions of:

(a) Procedures for the resolution of questions of inplenentation (Article
27 of the Convention);

(b) Two draft annexes on arbitration and conciliation procedures (Article
28 of the Convention).

(This document reproduces only Part |l on conciliation and arbitration
procedures as Part | deals with another COP.4 docunent)

[1) CONCI LI ATI ON AND ARBI TRATI ON

As a general coment, Canada has no fundanmental problenms with the draft
annexes on conciliation and arbitration outlined in docunent |CCD/COP(3)/7. W
note that the text of these draft procedures borrows extensively from previous
treaties, and in particular from the Convention on Biological Diversity, to
whi ch Canada is a Party.

This being said, we have a few specific comments and questions.
A) Draft Annex on Arbitration:

- regarding Paragraph 2(2), we seek further clarification on the intent
of this provision and how it would be inplenented in practice;

- regardi ng Paragraph 3(2), should the procedures also cover cases where
there is disagreenent as to which Parties share sinmilar interests (see,
in this regard, Paragraph 3(2) of the draft Annex on Conciliation)?

- regarding the last sentence of Article 13, there may be cases where the
final decision of the Tribunal does not require a determ nation that a
claimis well founded in fact and law (for instance, in cases where the
Tri bunal find against the clainmant).

B) Draft Annex on Conciliation:

- the annex could be nade nore conprehensive by adding provisions, simlar
to those used in the draft Annex on Arbitration, related to:

filling vacancies in a Conmm ssion;

confidential information;

costs bearing;

right of intervention by Parties to the Convention that are not
parties to the dispute;

timng for decisions and proposals of a Conmi ssion;

5 Reproduced without formal editing by the UNCCD secretari at.
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- regardi ng Paragraph 3(2), there is roomfor further clarification on how
t he second sentence of this paragraph would apply;

- regarding Article 5, the words “to the dispute” should be added after
the words “if asked to do so by a party”.

Canada wi Il pursue details of these questions in discussions with Parties
at COP4 participating in the proposed Legal Panel.

2) | SRAEL

The position of the State of Israel regarding Decision 20/COP.3:
“Resolution of questions of inplenentation, arbitration and conciliation
procedur es”

Annex V — Arbitration
Article 2(3):

According to this Article, the Secretariat shall forward the information
regardi ng the dispute, which was subrmitted to it by the parties, to “all Parties
to the Convention”.

Such exposure is not desirable, since it mght cause publication of the
dispute and a “flood” of clainms by other Parties, which night conplicate the
arbitration procedure. Mbreover, confidentiality of proceedings and subm ssions
relating to disputes is a principle recognized in various Conventions, inter
alia, the WO

Therefore, Article 2(3) should read as foll ows:

“All Tribunal proceedings and subm ssions nade by Parties to the Convention
shall be kept confidential”.

Article 3(2):

This Article, which provides that “In disputes between nore than two
parties, parties with same interest shall appoint one arbitrator jointly by
agreenent”, is problematic.

In order for the Tribunal to decide by a majority vote of its nenbers in
a given dispute, it nust be nade up of an odd nunber. So, should there be, for
instance, 3 different interests involved in the sane dispute, the appointed 3
arbitrators would (pursuant to Art. 3(1) designate an additional agreed
arbitrator. This would result in there being an even nunber of arbitrators.

Whilst, Israel feels that it is not desirable to force a party to appoint
an arbitrator jointly with another party, it recognizes that, wthout the
aforesaid obligation, a situation mght be created whereby the interests of the
respective parties would not be represented in a bal anced manner.

Thus, it is suggested that word “shall” in the existing Article be
replaced by the word “may”, and an additional sentence, which appears in Article
3(2) in Annex VI regarding conciliation, be added at the end of the Article.

It is noted that, in addition, the word “in” in the sentence “parties in
the same interest” should be replaced by the word “with” (“parties with the sane
interest”). Accordingly, Article 3(2) should read as follows:
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“In disputes between nore than two parties with the same interest nmay
appoint one arbitrator jointly by agreement. Where two or nore parties have
separate interests or where is a disagreenent as to whether they are of the sane
interest, they shall appoint their nenbers separately”.

Article 4(1):

It is suggested, that certain stipulations (simlar to the stipulations
which appear in Art. 3(1), regarding the identity of the President of the
Tribunal who is designhated by the Secretary CGeneral of the United Nations, be
added to Article 4(1).

Therefore, it is suggested that the follow ng paragraph be added at the
end of Article 4(1):

“The desi gnated President shall be proficient and shall not be a national of any
of the parties to the dispute, nor have his or her usual place of residence in
the territory of one of these parties, nor be enployed by any of them nor have
dealt with the case in any other capacity. The designated President shall be
a _national of the Party to the Convention with whom all the parties to the
di spute have diplomatic relations”.

Article 4(2):

Simlarly, it is suggested, that certain stipulations (simlar to the
conditions which appear in Art. 3(1) and to the suggested Art. 4(1l) above),
regarding the identity of the arbitrator who is designated by the Secretary-
General of the United Nations, be added to Article 4(2). Therefore, it is
suggested that the foll ow ng paragraph be added at the end of Art. 4(2):

“The designated arbitrator shall be proficient and shall not be a national of
any of the parties to the dispute, nor have his or her usual place of residence
in the territory of one of these parties, nor be enployed by any of them nor
have dealt with the case in any other capacity. The designated arbitrator shall
be a national to a Party to the Convention with whomthe rel evant party to the
di spute has diplonmatic relations”.

Article 5:

According to this Article, “the Tribunal shall render its decisions in
accordance with the provisions of the Convention and international law'. Since
the term*“international law can be widely interpreted, it is suggested that the
| egal sources to which the Tribunal may refer be mnininzed.

Accordingly, it is suggested that the words “rel evant accepted principles
f” be added prior to the words “international |aw'.

Article 8:

Prima facie, according to Article 8, and particularly according to Article
8(a), the parties undertake full disclosure of docurments, which might be
interpreted as including consent to submt confidential docunents to the
Tri bunal . In order to clarify this issue, it is suggested that the existing
Article 8 be changed to Sub-Article 8(1), and that a new Sub-Article 3(2), be
added, as follows:

“(2) No party shall be required to submt information or present witnesses on
issues which it deens confidential for reasons of national security or necessary
to protect vital interests of the state”
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Article 9:

In accordance with the nodification suggested in reference to Art. 2(3)
above (absolute <confidentiality of the dispute), and to Article 8
(confidentiality of docunents and witnesses), it is suggested that Article 9 be
nodi fied, and that the words “in confidence” between the words “receive” and
“during” be del eted.

Article 10(1):

Not wi t hst andi ng the discretion granted to the Tribunal that in particular
circunstances distribution of costs shall not be equal, Israel feels that the
rule that costs will be borne by the Parties in equal shares should be enforced
wi t hout excepti on.

It is therefore suggested, that the first part of Sub-Article 10(1) be
omtted, i.e. to onmt the words “Unless the Arbitral Tribunal determ nes
ot herwi se because of the particular circunstances of the case”.

Article 13:

Maki ng an award in the absence of a party or due to a failure of a party
to defend its case, at the request of the other party, is a drastic renedy.
Hence, it is suggested that a procedure, which the Tribunal should apply before
maki ng such awards, be deterni ned.

Accordingly, Article 13 would read as foll ows:

“(1) If one of the parties to the dispute does not appear before the Tribuna
or fails to defend its case, the other party may request the Tribunal, in
witing, to continue the proceedings and to make its award (hereinafter “the

request”).

(2) Upon receiving request, the Tribunal shall inform the party failing to
appear or_respond that such a request has been nmade, and allow it at |east 30
days to respond in witing to the request. In _addition, the Tribunal shal

schedul e a hearing on the issue and invite non-appearing or non-respondi ng party
to appear at the hearing and present its argunent.

(3) If a party fails to respond to the request or fails to appear at the
hearing, the Tribunal may then decide to continue proceedings, with the proviso
that it may only do so if it satisfies itself that the claimis well founded in
the fact and | aw’

Article 14:

It is generally accepted that parties to a dispute may agree on matters
of procedure, and that such a consent binds the tribunal or court. Therefore,
it is suggested that Article 14 be nodified, as follows:

“The parties nay agree on rules of procedure that shall govern the dispute and
which shall bind the Tribunal. In_absence of such adreed rules. decisions on
both the procedure and substance of the Tribunal shall be consistent with the
Convention and its Annex”

A new Article (before Art. 15)- Interim Review stage

Since the awards and decisions of the Tribunal bind the parties according
to international law, and in view of the fact that there is no appeal procedure,
Israel feels that the parties should be able to subnmit their coments on the
draft report of the Tribunal, before it nakes its final award. |[|ndeed, a uni que
procedure of arbitration has developed in international |aw, according to which
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parties are able to subnit their comments on the draft award of the Tribunal,
before the final award was made, and only after receiving the comments does the
Tribunal makes its final award. This interim procedure enables the parties to
negotiate at an advanced stage of the proceedings.

Thus, it is suggested that a new article (before Art. 15) be added, as
fol |l ows:

“Interimrevi ew stage:

(1) Followi ng the consideration of subnissions and oral argunents, the Tribunal
shall issue the descriptive (factual and argument) sections of its draft report
to the parties to the dispute. Wthin a period of tine set by the Tribunal, the
parties shall subnmt their comments in witing.

(2) EFollowing the expiration of the set period of time for receipt of comrents
fromthe parties to the dispute, the Tribunal shall issue an interimreport to
the parties, including both the descriptive sections and the Tribunal’'s findings
and concl usi ons. Wthin a period of tinme set by the Tribunal, a party may
subnit a witten request to the Tribunal to review particular aspects of the
interim report. At _the request of a party, the Tribunal shall hold another
neeting with the parties on the issues identified in the witten comments. | f
no comments are received fromany party within the comment period, the interim
report shall be considered the final panel report and issued as such to the

parties.

(3) The findings of the final Tribunal report shall include a discussion of the
argunents nade at the interimrevi ew stage”.

Annex VI - Conciliation
Article 1:

It is suggested the words “Paragraph 6" be added after the words
“Article 28".

Article 3(1):

It is suggested that certain stipulations regarding the identity of the
chosen President of the Conciliation Commission (simlar to the stipulations
whi ch appear on Art. 3(1) to Annex V and in the suggested Article 4(1) to Annex
v), be added to Article 3(1). Therefore, it is suggested that the follow ng
par agraph be added at the end of Article 3(1), as follows:

“The designated President shall not be a national of any of the parties to the
di spute, nor have his or her usual place of residence in the territory of one
of these parties., nor be enployed by and of them nor have dealt with the case
in any other capacity. The designated President shall be a national of a Party
to the Convention with whom all the parties to the dispute have diplomtic
rel ations”.

Article 4:

Simlarly, it 1is suggested that certain stipulations regarding the
identity of the conciliator (simlar to the stipulations which appear in Article
3(1) to Annex V and in the suggested Article 3 to this Annex), be added to
Article 4 (regarding the appointment of the conciliator by the Secretary-CGeneral
of the United Nations).

Hence, it is suggested that the existing Article 4 be changed to Article
4(1), and the followi ng Sub-Articles be added:
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(2) The appointed conciliator shall be proficient and shall not be a nationa
of any of the parties to the dispute, nor have his or her usual place of
residence in the territory of one of these parties, nor be enployed by any of
them nor have dealt with the case in _any other capacity.

(3) The appointed conciliator shall be a national to a Party to the Convention
with whomthe relevant party to the dispute has diplomatic relations”

(4) The appointnent of the conciliator shall be subject to the relevant party's
consent”.

A New Article — Confidentiality:

It is suggested that a new article be added, under which all docunments
submitted to the Conciliation Conm ssion, all proceedings and all its interna
di scussi ons and proposals shall be confidential.

Thus, it is suggested that a new article be added, as follows:

“Confidentiality:

All Conmi ssion proceedings and subnissions nmade by the parties shall be kept
confidential”.

Article 9:

According to Article 9, “The Conciliation Conmssion shall render a
proposal for resolution of the dispute, which the parties shall consider in good
faith”. The existing article does not oblige the Commi ssion to help the parties
to reach a nutually agreed upon solution, before it officially renders a
proposal for resolution. Since the proposals of the Conm ssion, although not
bi nding, have input on the parties, we suggest determining a prelimnary
procedure according to which the Comm ssion shall attenpt to help the parties
to reach a nmutually agreed upon solution. Only if such attenpt fails, may the
Commi ssion present a proposal for the resolution of the dispute to the parties.

Accordingly, it is suggested that the existing Article 9 be replaced by
the followi ng Article:

“The Conciliation Commi ssion shall attenpt to help the parties to reach a
nut ual |y adgreed upon sol ution. If after seriously making such attenpt, the
Conciliation conm ssion is of the view that such a solution cannot be achi eved,
then the Conciliation Conmi ssion nmay present a proposal for the resolution of
the dispute to the parties. The proposal shall be confidential, and shall be
presented to the parties only. The parties shall consider the proposal of the
Conciliation Conm ssion in good faith”.

3) MADAGASCAR

Deci si on 20/ COP. 3: Resol ution of questions of inplenentation, arbitration
and conciliation procedures: the Government of Madagascar supports the proposa
to hold negotiations in parallel with those of the Convention on Biologica
Di versity and the Framework Convention on Cimate Change.
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4) PORTUGAL ON BEHALF OF THE EUROPEAN UNI ON AND | TS MEMBERS STATES
Arbitration and Conciliation Procedures

The European Union is very grateful to the Secretariat for producing the
draft texts concerning arbitration and conciliation procedures contained in the
annex to document |CCD/COP(3)17, which we believe provides an excellent basis
for further discussion.

The European Uni on wel cones the opportunity provided by the open-ended ad
hoc group of experts to develop conciliation and arbitration procedures under
Article 28 at COP 4.

We believe that the devel opnent of procedures should be a reasonably
straightforward task, since the Secretariat's proposed texts in the annex
closely follow the form and content of the conciliation and arbitration
procedures already in place for other nultilateral environnmental agreenents,
especially those of the Biodiversity Convention.

The European Union can, to a very large extent, agree with what is
proposed in the Secretariat's texts as set out in the annex to | CCD/ COP(3)/7.
But will be happy to discuss variations others mght raise at COP.4 with a view
to refining their content still further. In view of how well precedented the
proposed conciliation and arbitration procedures are, we consider that it should
be possible to conplete negotiation of themand adopt them at COP4.

D. STATUS OF ANNEXES AND PROCEDURE FOR ADOPTI ON

57. Consistent with article 29 of the Convention, annexes on arbitration and
conciliation will forman integral part of the Convention. Once adopted by the
Conference of the Parties in accordance with article 30, they shall enter into
force for all Parties to the Convention six months after the date of
comruni cation by the Depositary of their adoption, except for Parties which
notify in witing their non-acceptance, in accordance with article 31.

E. TIM NG OF ADOPTI ON OF ANNEXES
58. The Convention did not require the adoption of annexes on conciliation and

arbitration at the first session of the Conference of the Parties. It rather
provi ded that such annexes shall be adopted "as soon as practicable".

F. THE DRAFT ANNEXES

59. Procedures for arbitration and conciliation to resolve disputes relating
to the interpretation or application of conventions abound. The wordi ng and
structure of such procedures is, therefore, well established. |In preparing the

drafts it appeared nost appropriate to find inspiration in precedents, with the
i mportant proviso that procedures nust be adapted to the subject-matter in hand.
Precedents exam ned include the Optional Rules for Arbitrating D sputes Between
Two States of the Permanent Court of Arbitration, Annex VI of the Basel
Convention on the Control of Transboundary Movenents of Hazardous WAstes and
their Di sposal (Basel Convention), procedures pursuant to the Vienna Convention
for the Protection of the Ozone Layer (Vienna Convention), Annex |l of the
United Nations Convention on Biological Diversity (UNCBD).

60. In Iight of the substantive provisions contained in the UNCCD, it would
appear that flexible and concise procedures would be best suited to the
Convention. Such procedures would |et the Parties adapt the procedures to
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rel evant circunstances. In any case, they should not involve cunbersone
proceedings for the Parties. Against this background, the draft annexes above-
mentioned are largely nodelled on concise procedures such as rel evant annexes
of the UNCBD and the Basel Convention rather than the |onger form of the Rul es
of the Permanent Court of Arbitration.

1) Draft annex on arbitration

61. A first draft annex on arbitration and a draft annex on conciliation
procedures was submitted at the third session of the Conference of the Parties
contained in |ICCDCOP(3)/7. These annexes have further been updated in
conformty with views and comments submitted by Parties and other interested
i nstitutions. Consequently, new rel evant devel opments and trends and specific
features addressing the nature and | egal characteristics of the UNCCD have been
i ncl uded.

62. The revised draft of both annexes thus intends to respond to the needs of
possi bl e disputes that may arise in the process of the inplementation of the
Conventi on. The draft annex on arbitration procedures proposes some changes,
i. e. article 2 (content of the notification of a claimant Party to the
Per manent Secretariat), article 6 (conduct of proceedings), article 8 (interim
measures of protection), article 18 (authority of award) and article 19
(controversy in interpretation or inplenentation).

ARBI TRATI ON
Pur pose

Article 1
The present Annex provides the procedures for arbitration referred to in article
28 of the Convention.
Notification of disputes

Article 2
1. The claimant Party shall notify the Permanent Secretariat that the Parties
are referring a dispute to arbitration pursuant to article 28 of the Conventi on.
The notification shall state:
(a) The subject-matter of arbitration;

(b) The articles of the Convention, the interpretation or application of which
are at issue

(c) A statenent of the facts supporting the claim and

(d) The relief or renedy sought.

2. If the Parties do not agree on the subject-matter of the dispute before
the President of the Arbitral Tribunal is designated pursuant to Article 3, the

Tri bunal shall determ ne the subject-matter

3. The Permanent Secretariat shall forward the information thus received to
all Parties to the Convention.
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Appoi ntnent of arbitrators
Article 3

1. In disputes between two parties, a Tribunal shall be established
consisting of three menbers. Each of the parties to the dispute shall appoint
an arbitrator and the two arbitrators so appointed shall designate by conmon
agreenent the third arbitrator who shall be the President of the Tribunal. The
|latter shall not be a national of any of the parties to the dispute, nor have
his or her usual place of residence in the territory of one of these parties,
nor be enployed by any of them nor have dealt with the case in any other
capacity.

2. I n disputes between nore than two parties, parties in the sane interest
shal | appoint one arbitrator jointly by agreenent.

3. Any vacancy shall be filled in the manner prescribed for the initia
appoi nt nent .

Failure to appoint arbitrator or designate President
Article 4

1. If the President of the Tribunal has not been designated within two nonths
of the appointment of the second arbitrator, the Secretary-Ceneral of the United
Nations shall, at the request of a Party, designate the President within a
further two-nmonth period

2. If one of the Parties to the dispute does not appoint an arbitrator within
two nonths of receipt of the request, the other Party may informthe Secretary-

General of the United Nations, who shall nake the designation within a further
two-nmont h peri od

Basi s for decisions
Article 5

1. The Tribunal shall render its decisions in accordance with the provisions
of the Convention and international |aw.

Conduct of proceedi ngs
Article 6
The Tribunal may conduct the arbitration in such a manner as it considers
appropriate, provided that the parties are treated with equality and that any

stage of the proceedings each party is given a full opportunity of presenting
its case.

Rul es of procedure

Article 7

Unless the parties to the dispute otherwi se agree, the Arbitral Tribuna
shall determine its own rules of procedure.
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Interimneasures of protection
Article 8

1. The Tribunal my, at the request of one of the Parties, reconmend
essential interimneasures of protection.

2. Such interim nmeasures shall be established in the form of an interim
awar d.

3. The Tribunal shall be entitled to require security for the costs of such
neasur es.

Facilitating work of the Tribuna
Article 9

The parties to the dispute shall facilitate the work of the Arbitra
Tribunal and, in particular, using all neans at their disposal, shall:

(a) Provide it wth all rel evant docunents, information and
facilities; and

(b) Enable it, when necessary, to call wtnesses or experts and
receive their evidence.

Confidentiality of information
Article 10
The parties and the arbitrators are under an obligation to protect the

confidentiality of any information they receive in confidence during the
proceedi ngs of the Tribunal

Costs of Tribuna

Article 11
1. Unless the Arbitral Tribunal determnes otherwi se because of the
particul ar circunstances of the case, the costs of the Tribunal shall be borne
by the parties to the dispute in equal shares.

2. The Tribunal shall keep a record of all its costs, and shall furnish a
final statenent thereof to the parties.

Intervention in proceedings
Article 12
Any Party to the Convention that has an interest of a legal nature in the

subject-matter of the dispute, which may be affected by the decision in the
case, may intervene in the proceedings with the consent of the Tribunal
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Count er-cl ai s
Article 13

The Tribunal may hear and determine counter-clains arising directly out
of the subject-matter of the dispute

Non- appearance of a party
Article 14

If one of the parties to the di spute does not appear before the Tribuna
or fails to defend its case, the other party may request the Tribunal to
continue the proceedings and to nmake its award. The absence of a party or a
failure of a party to defend its case shall not constitute a bar to the
pr oceedi ngs. Before rendering its final decision, the Tribunal nust satisfy
itself that the claimis well founded in fact and | aw.

Maj ority for decision
Article 15

Deci si ons both on procedure and substance of the Tribunal shall be taken
by a majority vote of its menbers

Time limt for final decision
Article 16
The Tribunal shall render its final decision within five nonths of the

date on which it is fully constituted unless it finds it necessary to extend the
time limt for a period which should not exceed five nore nonths.

Fi nal deci sion
Article 17
The final decision of the Tribunal shall be confined to the subject-
matter of the dispute and shall state the reasons on which it is based. It shal
contain the nanes of the nenbers who have participated and the date of the fina

deci sion. Any nenber of the Tribunal nay attach a separate or dissenting opinion
to the final decision

Authority of award

Article 18
1. The award shall be made in witing and binding on the parties to the
dispute. It shall be without appeal unless the parties to the dispute have
agreed in advance to an appel |l ate procedure.

2. The parties undertake to carry out the award w thout del ay.

3. The final decision my be nmade public only with the consent of both
parties.
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Controversy on interpretation or inplenentation
Article 19

Wthin sixty days after the receipt of the final decision, either party,
with notice to the other party, may request that the Tribunal give an
interpretation of the final decision or the manner in which it shall be
i mpl enent ed.

Italicized headings
Article 20

The italicized headings of the present procedures are for reference
pur poses only. They shall be disregarded in the interpretation of the
procedur es.

2) Draft annex on conciliation

63. As with the previous annex, the draft annex on conciliation has undergone
several nmodifications and additions to make it nore in tone with relevant
devel opnents and account has also been nmade of coments and suggestions by
Parties. These inprovenments are found in paragraphs 2 and 3 of article 2
(creation and beginning of work of Conciliation Commission), article 8 (costs
of the proceedings), article 9 (subnission of statenents), article 10 (role of
the Conciliation Conmi ssion), article 11 (co-operation with the Conciliation
Conmi ssi on) and paragraph 2 of article 13.

CONCI LI ATI ON

Pur pose

Article 1

The present Annex provides the procedures for conciliation referred to

in article 28 of the Conventi on.
Creation of Conciliation Conm ssion

Article 2
1. A Conciliation Commission shall be created at the request of any party
to a dispute in accordance with the provisions of article 28, paragraph 6 of the
Conventi on.
2. Conciliation proceedings conmmence when the other party accepts the
invitation to conciliate. If the acceptance is made orally, it is advisable

that it confirmed in witing

3. If the party rejects the invitation, there will be no conciliation
proceedi ngs.
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Conposition and appoi nt mrent of nenbers
Article 3
1. The Conciliation Conm ssion shall, unless the parties otherw se agree,

be conposed of five nenbers, two appointed by each party concerned and a
Presi dent chosen jointly by those nmenbers.

2. In disputes between nore than two parties, parties in the sane interest
shall appoint their nenbers of the Commission jointly by agreenent. Were two

or nmore parties have separate interests or there is a disagreenent as to whether
they are of the sane interest, they shall appoint their nenbers separately.

Failure to appoint nmenmbers within tinme linit
Article 4

If any appointments by the parties are not nmade within two nmonths of the

date of the request to create a Conciliation Conmm ssion, the Secretary-Genera

of the United Nations shall, if asked to do so by the party that nade the
request, nmake those appointnents within a further two-nonth period.

Failure to appoint President within tine [imt
Article 5
If a President of the Conciliation Conm ssion has not been designated
within two nonths of the last of the nmenbers of the Comm ssion being appointed
the Secretary-Ceneral of the United Nations shall, if asked to do so by a party
to the dispute, designate a President within a further two-nonth period.
Procedure
Article 6
The Conciliation Conmission shall, unless the Parties to the dispute
otherw se agree, deternine its own procedure
Deci si ons on conpet ence
Article 7
A di sagreenent as to whether the Conciliation Conm ssion has conpetence
shal | be decided by the Comi ssion.
Costs of the proceedings

Article 8

The costs are borne equally by the parties unless the settlenent agreenent
provides for a different apportionment.
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Subm ssi on of statenents
Article 9

1. The Conciliation Conm ssion, upon its appointnent, requests each party
to submit a witten statenment describing the general nature of the dispute and
the points at issue. Each party shall send a copy of its statement to the other

party.

2. The Conciliation Comm ssion may request each party to submit a further
witten statement of its position and the facts and grounds in support thereof,
suppl emented by any docunents and other evidence that such party deens
appropri ate. The party shall send a copy of its statenment to the other party.

Rol e of the Conciliation Conmi ssion
Article 10

1. The Conciliation Commi ssion assists the parties in an independent and
inmpartial nmanner in their attenpt to reach an amcable settlenent of their
di sput e.

2. The Conciliation Conm ssion may conduct the conciliation proceedings in
such a manner as he considers appropriate, taking into account the circunstances
of the case, the wishes the parties nay express, including any request that the
need for a speedy settlenment of dispute.

3. The Conciliation Commission nmmy, at any tine of the conciliation
proceedi ngs, make proposals for a settlenent of the dispute.

Co-operation with the Conciliati on Comi ssion
Article 11
The parties shall co-operate with the Conciliation Conmission, in particular,

shall endeavour to conply with requests by the Commission to subnmit witten
materials, provide evidence and attend neetings.

Maj ority required for decisions
Article 12

Deci si ons both on procedure and substance of the Conciliation Comm ssion
shall be taken by a mpjority vote of its menbers.

Proposal for resol ution
Article 13

1. The Conciliation Comm ssion shall render a proposal for resolution of the
di spute, which the parties shall consider in good faith.

2. If the parties reach an agreenment on a settlenent of the dispute, they
draw up and sign a witten settlenent agreenent. I f requested by the parti es,
the Conciliati on Comni ssion can draw up or assist the parties in drawing up the
settl enent agreenent.
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Italicized headings
Article 14
The italicized headings of the present procedures are for reference

purposes only. They shall be disregarded in the interpretation of the
procedures.



