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I ntroduction

1. This is the fifth report (the “Report”) subnmitted to the CGoverning
Council of the United Nations Conpensati on Commi ssion (the “Conmi ssion”)
pursuant to article 38(e) of the Provisional Rules for Cains Procedure
(the “Rules”) 1/ by the Panel of Conmi ssioners appointed by the Governing
Council at its twenty-first session on 22-23 July 1996 to revi ew category
“F1” clainms 2/ (the “Panel”). This Report concerns the fourth instal nent
of category “F1” cl ai ns.

2. The fourth instal ment of category “F1” clainms was subnitted to the
Panel in accordance with article 32 of the Rules on 18 February 1999. The
i nstal ment consists of 16 clains (the “Clains”) filed by ten Governnents
(the “d ai mants”) seeking conpensation in the total approxi mate anmount of
425 mllion United States dollars (“US$"), 3/ including interest, as

fol | ows:

(a) Canada - Consolidated O aim (US$47, 026, 391);

(b) The Federal Republic of Germany - Mnistry of Defence
US$66, 482, 479) ;

(c) The Ki ngdom of the Netherlands - Mnistry of Foreign Affairs
(US$424,908); Mnistry of Transport, Public Wrks and Water Managenent
(US$411,957); Mnistry of Finance (US$1,531,952); Mnistry of Foreign
Affairs, General Affairs Departnent (US$146,399) and Mnistry of Defence
(US$33, 110, 737);

(d) The Islam ¢ Republic of Pakistan - Cabinet D vision, Emergency
Relief Cell (US$24, 195, 029) and Revenue Division (US$178, 794, 848);

(e) The Republic of the Philippines - Consolidated C ai m (US$42, 124, 039);

(f) The Denocratic Socialist Republic of Sri Lanka - Central Bank of Sri
Lanka (US$3, 014, 280);

(9) The Republic of Tunisia - Tunisian Agency for Enpl oynent
(US$1, 200, 000) ;

(h) The Republic of Turkey - Mnistry of Communi cations, General
Directorate of State Airports (US$296,829) and Mnistry of Public Wrks and
Settlement (US$5, 954, 908);
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(i) The United Kingdom of Great Britain and Northern Ireland -
Foreign and Conmonweal th Office (US$6, 117,084); and

(j) The United States of America - Departnent of State
(US$14, 301, 987) .

| . PROCEEDI NGS
3. In accordance with article 16 of the Rules, the Executive Secretary
of the Conmmi ssion reported the Clains to the Governing Council in report

nos. 21, 24, 25, 26 and 28, dated 8 Cctober 1997, 8 July 1998, 13 Cctober
1998, 11 January 1999 and 23 July 1999, respectively. These reports were
circulated to all Governnents and international organizations that had
filed clainms before the Conmmi ssion and to the Governnent of the Republic of
Irag (“Iraq”). A nunber of Governnents, including Iraq, subnitted
additional information and views on the reports.

4, In Decenber 1998, after a prelimnary review of the d ains,
notifications pursuant to article 34 of the Rules (“article 34
notifications”) were issued to the O ainmants requesting additional

i nformati on and docunments to assist the Panel in its review of the O ains.

5. Upon subnission of the Cains to the Panel, procedural orders were

i ssued informng the Claimants that their Cains were under review and had
been classified as “unusually |large or conplex” within the neani ng of
article 38(d) of the Rules, and that, accordingly, the Panel would conplete
its review of the Clainms and subnmit its report and recommendati ons thereon
to the Governing Council within twelve nonths of 18 February 1999.

6. The Panel considered that Iraq could provide information that woul d
assist its review of the Clainms of the Netherlands Mnistry of Foreign
Affairs and the Turkish Mnistry of Communications, CGeneral Directorate of
State Airports. Accordingly, copies of these Clains as filed by the
respective Clainants were transnitted to Iraq and lraqg was invited to
submit a response to the Clainms, in accordance with article 36 of the

Rul es, within six nonths of 18 February 1999. Responses were received from
Iraqg in respect of both Clains within the stipulated tine period.

7. On 12 May 1999, the secretariat wote to the Permanent M ssion of
Paki stan to the United Nations O fice at Geneva and provi ded the Paki st ani
Cabi net Division, Energency Relief Cell notice of the Panel’s intention to
hol d an on-site inspection of docunments to verify the Claim An inspection
team conposed of three nenbers of the secretariat and two expert
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consultants perforned the on-site inspection in Pakistan from6 to 8
Sept enber 1999.

8. In the course of the review of the Cains, the Panel noted that
several d ai mants sought conpensation for costs incurred in evacuating

i ndi vidual s, for paynents nade to reinburse Governnent enployees for |oss
of personal property and for support paynents nade to individuals who had
| ost their source of incone as a result of Iraq s invasion and occupation
of Kuwait. As the individuals concerned m ght thensel ves have filed

i ndividual clains with the Conmission in categories “C’ and “D’ for the
same | osses, the Panel was concerned that the C aimants m ght be seeking
conpensation for |osses that were the subject of category “C' or “D
claims. 4/

9. Accordingly, to avoid nmultiple recovery of conpensation across
categories, the Panel instructed the secretariat to carry out cross-
category checks to ascertain whether there was any duplication of clains.
The cross-category checks reveal ed that conpensation was reconmended in
respect of three individual clainmants in category “C" for the sane | osses
that woul d ot herwi se have been conpensable in this Report. Appropriate
deductions have been made to avoid nmultiple recovery. 5/

10. The Panel has instructed the secretariat to carry out cross-category
checks to ensure that conpensation will not be recomended in respect of

i ndi vidual clainants in category “D’ for the same | osses for which
conpensation is awarded in this Report. The Panel has further instructed
the secretariat to ensure that appropriate deductions will be nade fromthe
rel evant category “D’ clains to avoid nultiple recovery.

11. In reviewing the dains, the Panel held regular neetings at the

Conmi ssion’s headquarters in Geneva. Pursuant to article 34 of the Rules,
the secretariat provided | egal, adm nistrative and technical support to the
Panel . Expert consultants in accounting and | oss adjusting were retained
to assist the Panel in the verification and val uation of the C ains.

I'l. LEGAL FRAMEWORK

12. Inits report on part one of the first instal ment of category “F1”
clains, the Panel discussed the legal framework within which the category
“F1” claims would be decided by the Panel. 6/ The discussion covered the
applicable law, the procedural requirenents and evidentiary standards

i mposed on clainmants, and the Panel’s role in the proceedings. The Panel’s
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findings concerning the applicable | aw, procedural requirenents and
evidentiary standards set out therein are also applicable to the d ains.

I'11. VERI FI CATI ON AND VALUATI ON

13. I n applying the aforenentioned procedural requirenents and
evidentiary standards to the O ains, the Panel undertook a carefu

exam nation of the statenents of claimand evidence filed by the dainants
as well as the materials submtted by Clainmants in their responses to the
article 34 notifications. The Panel found that, within certain C ains,

i ndi vidual |oss elenents or portions thereof failed to neet the

Conmi ssion’s procedural requirenents, evidentiary standards or the
directness requirenent as forrmulated in Security Council resolution 687
(1991). In such cases, the Panel found that conpensation should not be
awar ded for those portions of the d ains.

14. Wth respect to the loss elenents that the Panel considered
conpensabl e in principle, the Panel verified that the | osses had, in fact,
been incurred and then quantified such losses. |In addition to verifying
that the clained | osses had in fact been incurred, the Panel also

consi dered t he reasonabl eness of the Caimants’ conduct and of the anpunts
clained. For exanple, in the case of clains for costs of evacuation on
schedul ed flights, the Panel only reconmended conpensation for one-way
econony fares.

15. In many of the O ains, the docunentary and other evidence subnitted
established that an alleged | oss had, in fact, occurred. The evidence was
insufficient, however, to denbnstrate with a reasonable degree of certainty
the amount of that loss. In such cases, the Panel, in conformty wth
general principles of |aw, exercised its discretion in assessing the anount
of conpensation to be recommended. |n exercising such discretion, the
Panel received advice fromthe expert consultants and considered the |evel
and type of evidence that should reasonably be required of a C ainmant given
the circunstances prevailing at the tinme of the |osses, particularly in
Iraq and Kuwait. 7/

16. In reaching the recormended awards, the Panel adopted genera
principles of |loss adjustnent, such as reasonabl eness of costs incurred,
depreciation and betternment. For exanple, in clainms for |ost or danaged
property, the age and use of the property at the tine the | oss or damage
occurred was taken into account and deductions were nade where appropriate.
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I'V. COWDON | SSUES
17. As in previous instalnents, the Clains give rise to a nunber of
common | egal issues. In addressing these common issues, the Panel has

formul ated and applied certain principles that are set out bel ow

A Suppl emrents or anended cl ai ms

18. The Governing Council has determined that, with the exception of
environnental clains, after 1 January 1997 no category “F” clainms will be
accepted for filing under any circunstances and that after 11 May 1998,
unsolicited supplenents to previously filed clainms in category “F’ will not
be admitted. 8/ In view of these determinations, the Panel finds that new
clains submtted after 1 January 1997 — be they new categories of |oss or
additional |loss elenents - are not admissible as they are tine barred.
Further, information or docunentation submitted in response to article 34
notifications, procedural orders or received by way of unsolicited

suppl enents delivered to the Conmi ssion after 11 May 1998 cannot increase
t he anount cl ai ned.

B. Mlitary costs

19. The Panel notes that Governing Council decision 19 confirns that “the
costs of the Allied Coalition Forces, including those of mlitary
operations against lraq, are not eligible for conpensation”. 9/

Accordingly, conpensation will not be recomended for Cains, or portions
thereof, that the Panel finds to constitute such mlitary costs.

C. Rel i ef contributions nade by Governnents

20. A nunber of the Cainmants seek conpensation for relief contributions
made to international organizations and other entities. Pursuant to

par agraph 36 of Governing Council decision 7, conpensationis, in
principle, available to reinburse paynents made or relief provided by
Governnents to others for | osses covered by any of the criteria adopted by
t he Governi ng Council.

21. As a general rule, the Panel considers that regular and non-specific
relief contributions nmade by Governnments are not conpensable, as they do
not satisfy the directness requirement. In contrast, the Panel considers

that specific and non-regular relief contributions made by Governnents do
satisfy the directness requirenent where the followi ng conditions are net.
First, the purpose of the contribution nust be to respond to a state of
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necessity in the formof a specific and urgent need that resulted directly
fromlraq s invasion and occupation of Kuwait. Such a state of necessity
m ght be evidenced, for exanple, by an appeal froman internationa

organi zation for contributions for such a specific purpose. Second, the
contribution nust have been for |osses that are covered by any of the
criteria adopted by the Governing Council. Third, the contribution nust
have been actually used to respond to the specific and urgent need.

D. Cl ai m preparation costs

22. The Panel notes that, in a letter dated 6 May 1998, it was notified
by the Executive Secretary of the Conmi ssion that the Governing Counci
intends to resolve the issue of clains preparations costs at a future date.
Accordingly, no action has been taken by the Panel in respect of the costs
incurred in preparing the d ains.

E. Cl ai n8 processing costs

23. The Panel notes that Governing Council decision 18 addresses, inter
alia, the issue of clains processing costs. In particular, paragraph 1
provi des that:

“CGovernnments may offset their costs of processing clains by deducting

a small fee frompaynents nade to clainants ... Such fees shall be
commensurate with the actual expenditure of Governnents. In the case
of awards payable to clainants in categories ‘A, ‘B and ‘C, the

fees should not exceed 1.5 per cent, and for awards payable to
claimants in categories ‘D, ‘E and ‘F, the fees should not exceed

3 per cent.” 10/

24. When considering clains processing costs in earlier instalnents, the
Panel concluded that “it was intended that this fee be the sole
conmpensation to which Governnents are entitled in respect of their claim
processi ng expenditures” and, accordingly, awarded no conpensation. 11/
That conclusion is also applicable to the d ai ns.

F. Currency exchange rates

25. As in the first four Reports, sone of the d aimants have suffered

| osses or stated their clainms in currencies other than United States
dollars. Since the Conm ssion issues awards in United States dollars, the
Panel is required to determne and to apply the appropriate rates of
exchange. Like other panels of Conmi ssioners, the Panel has consistently
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determ ned that the currency exchange rates as at the date of loss is the
nost appropriate nmethod of cal culating the applicable exchange rates. 12/

26. Inits first four Reports, the Panel found that the | osses had
occurred fairly regularly throughout the period of Iraq’s occupation of
Kuwai t, nanely from 2 August 1990 to 2 March 1991. The Panel thus adopted
16 Novenber 1990, the nidpoint of the occupation period, as the date of
loss. 13/ Furthernore, the Panel also noted that special circunstances
existed in relation to the exchange rate to be adopted for | osses incurred
in Kuwaiti dinars. Since the invasion and occupation of Kuwait had caused
a significant disturbance of the exchange rate for the Kuwaiti dinar during
the period of the occupation, the Panel adopted the exchange rate for the
Kuwai ti dinar that had prevailed inmediately prior to the invasion. 14/

27. The Panel finds that the mapjority of |osses for which conpensation is
sought in the present instalment also occurred fairly regularly throughout
the period of the occupation of Kuwait but that, in general, it is not
possible to identify the precise date of their occurrence. Therefore, the
Panel considers 16 Novenber 1990, the midpoint of the occupation period, to
be the nopst appropriate date for determ ning the applicable exchange rates
in connection with the Claims. For the reasons given above, 1 August 1990
is the date adopted for determ ning the exchange rate for the Kuwaiti

di nar.

28. The rates of exchange used as at 1 August 1990 for the Kuwaiti dinar
and as at 16 Novenber 1990 for other currencies are the nonthly rates as
reported in the United Nations Monthly Bulletin of Statistics of Apri

1991. 15/

G I nt erest
29. A nunber of the Cains include a claimfor interest on the principa
anount clainmed. In decision 16 the Governing Council stated that

“[i]nterest will be awarded fromthe date the | oss occurred until the date
of paynent, at a rate sufficient to conpensate successful clainmants for the
| oss of use of the principal anmpbunt of the award.” The decision added that
“[t]he methods of cal culation and of paynent of interest will be considered
by the Governing Council at the appropriate tine” and that “[i]nterest wll
be paid after the principal anmpbunt of awards”. 16/ Thus, the Panel needs
only to set the date fromwhich interest will run. For the sane reasons
that it adopted 16 Novenber 1990 as the date of loss for the purpose of
determ ni ng exchange rates, the Panel considers that the sane date should
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be used for calculating interest. Accordingly, the Panel deternines that
the date fromwhich interest should run is 16 November 1990.

H. Cat egori zati on

30. The standard claimformfor category “F’ clains contains the
followi ng | oss types: contract; business transaction or course of dealing;
real property; other tangi ble property; bank accounts and securities;

i ncone- produci ng property; paynent or relief to others; evacuation costs;
public service expenditures; environnental danmage; depletion of natura
resources; and other losses. 17/ In the first instance, d ainmants
classified their | osses pursuant to these heads of loss. On a nunber of
occasions, after reviewing the Cainants’ contentions and supporting
docunents, the Panel has considered it nore appropriate to review a
particular |1oss under a different |oss type. These |osses are discussed
bel ow as recl assifi ed.

V. THE CLAI M5

A.  Canada — Consolidated O aim(UNCC Clai m No. 5000098)

31. The Claimby the Governnent of Canada originally sought conpensation
for the costs incurred by six Governnent departnents — the Departnent of
External Affairs; Environment Canada; Transport Canada; Public Wrks and
Governnent Services Canada; the Canadi an International Devel opnent Agency;
and the Departnent of National Defence — for a total of 55,658,656 Canadi an
dollars (“Can$”). However, this anobunt appears to be an arithnetical error
on the face of the Statenent of Caim since the conponent itens tota
Can$55, 759, 656. The cl ai ns of Environnent Canada and Transport Canada
appear to relate to environnental damage; these portions of the C ai mhave
been severed and assigned to the category “F4” Panel, appointed to review
environmental clainms. 18/ The remaining portions of the Claimtota

Can$54, 315,482. The clainms of each department, as reclassified by the
Panel , are addressed in turn.

1. Departnent of External Affairs

(a) Contract

(i) Facts and contentions

32. The Departnent of External Affairs seeks conpensation in the tota
amount of Can$l, 498,837 for contract | osses.
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33. The Departnment asserts that it reinbursed nenbers of its diplomtic
m ssions in Iraq and Kuwait for personal property that was damaged or that
had to be left behind when its staff was evacuated fromthe regi on. The
Department al so asserts that it reinbursed nenbers of its diplonmatic

m ssions in Iraq, Kuwait, Israel, Saudi Arabia, Syria, Jordan, Algeria,
Morocco and Tuni sia for expenses they incurred in respect of accommodation
food and travel related to their evacuation

34. The rei nbursenents for personal property and the rei nbursenents for
acconmnodati on, food and travel expenses were each nmade pursuant to specia

regul ati ons governing the diplomats’ contracts of enploynent.

(ii) Analysis and val uation

35. Wth regard to the claimfor personal property reinbursenents, the
Panel notes that in the Fourth Report, it considered sinmlar clains for

i ndemi fication nmade in respect of personal property |osses and found t hem
to be conpensable | osses “*
made pursuant to special decrees or |aws and regul ati ons governi ng the

enpl oynent contracts of nmenbers of the diplomatic service provided they
wer e adequately supported by docunentary and ot her appropriate evidence.”
19/ The Panel determines that the same approach is applicable here and
that, to the extent they are supported by sufficient evidence, the persona
property reinbursenents in question are conpensable, with appropriate

adj ustnents for depreciation.

to the extent that the rei nbursenents ... were

36. Wth regard to the claimfor accommpdation, food and travel expense

rei nbursenents, the Panel notes that, despite a request in the article 34

notification, the Claimnt did not provide sufficient evidence to support

the claim Accordi ngly, the Panel reconmends no award of conpensation in
respect of the claimfor these reinbursenents.

(iii) Recommendati on

37. The Panel recommends an award in the anbunt of Can$18, 095 (US$15, 532)
for contract |osses.

(b) Paynent or relief to others

(i) Facts and contentions

38. The d ai mant seeks Can$50, 000 as conpensation for financia
assi stance paynents nmade to rei nburse Canadi an nationals for food, | odging
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and travel expenses they incurred as a result of being unable to |leave Iraq
or Kuwait during the period of Iraqg' s invasion and occupation of Kuwait.

39. The C ai mant al so seeks conpensation for a paynent allegedly nade to
the Canadi an Red Cross Society in the ambunt of Can$50,000 for the

establ i shnent of a national information bureau in Canada.

(ii) Analysis and val uation

40. The Panel finds that the financial assistance paynents were for
tenporary and extraordinary living expenses that are, in principle,
conpensabl e | osses. However, the Panel notes that, despite a request in
the article 34 notification, the ainmant did not provide details of the
reci pients of the financial assistance, nor evidence that the paynents were
in fact made. The dainant has, therefore, failed to neet the evidentiary
standards i nposed on clainants, as set out in article 35 of the Rules.
Consequently, this portion of the aimis not conpensabl e.

41. The Panel considers that the claimfor a Can$50, 000 paynent to the
Canadi an Red Cross Society fails to neet the directness requirenent as
formulated in Security Council resolution 687 (1991). Furthernore, and in
any event, the Panel notes that, despite a request in the article 34
notification, the Claimant failed to provide any docunentation evi dencing
the paynent to the Canadi an Red Cross Society. Accordingly, this portion
of the Claimis also not conpensable. 20/

(iii) Recommendati on

42, The Panel reconmends no award of conpensation for paynent or relief
to ot hers.

(c) Evacuati on costs

(i) Facts and contentions

43. The d ai mant seeks Can$1, 014, 000 as compensation for costs incurred
in chartering two aircraft to evacuate Canadian nationals fromlraqg and
Kuwait. The Cdainmant chartered a passenger aircraft from Nationair, a
Canadi an conpany, for the period from 11l August to 7 Septenber 1990.
During this period the Nationair aircraft remained in Cyprus awaiting the
rel ease of Canadi an nationals who were being held hostage. The d ai nant
al so chartered an aircraft fromlraqi Airways on 6 Septenber 1990 to
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transport Canadi an nationals fromlraq to Ankara, Turkey where they boarded
the Nationair aircraft.

(ii) Analysis and val uation

44, In the First and Third Reports, the Panel established a nunber of
princi pl es governing the conpensability of clains for evacuation costs. 21/
The Panel determined, inter alia, that costs incurred in evacuating
individuals fromlraq, Kuwait, Israel and Saudi Arabia 22/ to their hone
states during the period 2 August 1990 to 2 March 1991 are conpensable to
the extent they are supported by sufficient docunentary and ot her
appropriate evidence. The Panel also determ ned that conpensation under
this loss type should be awarded for costs incurred for necessities such as
transport, accommodation, food and urgent nedical treatnent provided to
evacuees. The Panel considers that the sane principles are applicable to
the d ains.

45, Appl ying these principles, the Panel finds that the cost of
chartering the Iraqgi Airways aircraft is conpensable. 23/

46. Wth regard to the claimfor the charter of the Nationair aircraft,
the Panel determines that travel costs are only conpensable to the extent
they have been reasonably incurred. The Panel notes that, although the
Clai mant was requested to do so in the article 34 notification, it did not
provide an explanation justifying the length of tinme that the Nationair
aircraft remai ned on standby in Cyprus. 1In the absence of such an

expl anation, the Panel considers that keeping an aircraft on standby for
nearly one nonth was not reasonable. It reconmends that conpensation be
awarded for the cost of chartering the aircraft for three days, the tine it
woul d reasonably have taken it to fly from Canada to the Mddl e East,
collect the rel eased hostages and return to Canada.

(i1ii) Recommendati on

47, The Panel recommends an award in the anmpbunt of Can$352, 525
(US$302, 597) for evacuation costs.

(d) Public service expenditures

(i) Facts and contentions

48. The C ai mant seeks conpensation in the total amount of Can$8, 774, 795
for the followi ng public service expenditures.
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49, Conpensation totalling Can$2, 084,000 is sought in respect of

i ncreased tel econmuni cations costs incurred by the Cainmant in the
aftermath of Iraq’ s invasion of Kuwait. These costs include the purchase
of satellite tel econmuni cations units for Canadi an Enbassies in the Mddle
East; the cost of increased use of conventional and satellite

t el econmuni cati ons systens; the cost of energency courier services to
Canadi an di plomatic mssions in the Mddl e East, and staffing costs for
addi ti onal teleconmunications operators.

50. The C ai mant asserts that, following Iraq's invasion and occupation
of Kuwait and the closure of the Canadian Enbassy in Kuwait, it established
tenporary diplonmatic missions in Qatar and Bahrain and rel ocated the

of fices of the Canadian inmigration programme from Kuwait to Jordan and
Saudi Arabia. Conpensation totalling Can$960, 000 is clainmed for the costs
of these tenporary mssions and rel ocations.

51. Conpensation is al so sought for the costs incurred by the Departnent
of External Affairs in establishing and operating a GQulf War Task Force in
Otawa and for the increased operating costs of Canadi an diplomatic

m ssions in the Mddle East, Washington D.C. and London. The d ai nant
asserts that the Qulf War Task Force was established “to coordinate all of
the crisis-related activities (evacuation, political, consular, conmercial,
sanctions, communications)”. A total of Can$l,947,000 is sought.

52. The d ai mant seeks Can$243, 000 as conpensation for the costs incurred
by the Departnment of External Affairs in responding to questions fromthe
media on the crisis; in preparing press releases; and in nonitoring

devel opnents in the nedia.

53. The C ai mant al so seeks conpensation for the travel costs of a
Canadi an consul ar official who acconpani ed Canadi an Enbassy staff in Iraq
on their evacuation journey; for costs incurred in redeploying nenbers of

di plomatic missions; and for travel costs for departnent officials
attending neetings in Paris, Washington D.C. and Rone on the “crisis in the
@l f”. A total of Can$561, 163 is cl ai ned.

54, Conpensation totalling Can$2, 624,000 is sought for the costs incurred
by the Departnment of External Affairs in increasing the security of
Canadi an di plomatic missions in the Mddl e East and el sewhere. The
measures i ncluded the depl oynent of security guards to the Canadi an

m ssions in Anmman, Bogota, Damascus, Riyadh, Tehran and Tunis; and the
provi sion of arnoured and four-wheel drive vehicles to the Canadi an

m ssions in Amman, Baghdad and Danascus.
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55. Finally, the C aimnt seeks Can$355,632 in respect of expenses it
incurred in processing the clains of individuals and corporations for

subm ssion to the Conm ssion

(ii) Analysis and val uation

56. Wth regard to the clains for increased tel econmunications costs;
costs incurred in establishing and operating the Gulf War Task Force in
O tawa, increased operational costs of various diplonmatic mssions, nedia
nmoni toring costs, travel costs of the consular official acconpanying the
Canadi an evacuees, redeploynent costs, and travel costs for departnent
officials attending neetings on the crisis, the Panel notes that it has
considered sinmilar clains in previous Reports. For exanple, in the Third
Report the Panel considered clains for “public service expenditures of a
general nature, such as costs of official mssions, costs of transfer of
di plomats and salaries for additional staff and overtinme paynents nmade to
menbers of ... diplomatic missions in the Mddle East” 24/ and stated that:

“[ T] hese expenses were incurred by States in the exercise of
protective functions in tinmes of enmergency. As these tasks are an
integral part of the functions of diplomatic mssions they cannot
be considered to be of the extraordi nary nature that would warrant
their conpensabilty”. 25/

57. The Panel further notes that in the Fourth Report it applied the same
reasoning to clains for simlar costs incurred by donestic Governnent
departnments. 26/ Accordingly, the Panel finds that the Claimnt’s costs
referenced in the paragraph above are not conpensabl e, since they do not
constitute public service expenditures of an extraordi nary nature.

58. Wth regard to the claimfor the costs incurred in establishing
tenporary diplonmatic missions in Qatar and Bahrain and rel ocating the

of fices of the Canadian inmigration programme from Kuwait to Jordan and
Saudi Arabia, the Panel notes that in the First Report it considered
simlar clains for the costs incurred by a State in establishing and
operating a tenporary enbassy in Abu Dhabi following the closure of its
Enbassy in Kuwait City. There the Panel found that “even if [that State]
woul d not otherw se have opened an Enbassy in Abu Dhabi, its voluntary and
i ndependent decision to operate a diplomatic mssion there during the

peri od of the occupation of Kuwait has not resulted in a direct loss within
t he meani ng of paragraph 16 of [Security Council] resolution 687 (1991)".
27/ The Panel considers that the sanme principles are applicable here and,
accordi ngly, reconmends no conpensation for the costs incurred in



S/ AC. 26/ 2000/ 13
Page 19

establishing tenporary di plomatic nissions and relocating the offices of
the imigration progranme.

59. Wth regard to the claimfor costs incurred in increasing the
security at Canadi an diplonmatic mssions, the Panel considers that such
costs are conpensable only if they were incurred as a direct result of
Iraq’s invasion and occupation of Kuwait and were reasonable in the
prevailing circunstances. |In this regard, the Panel notes that in the
Third Report, it considered the conpensability of costs incurred by
Governnents in taking safety neasures for the protection of individuals and
property and determ ned that such costs are conpensable “provided they are
reasonable in relation to the type of risk to which the individual and/or
property is exposed”. 28/ In the Fourth Report the Panel set down
additional guidelines as to what constitutes a “reasonable” protective

measure. It deternmined, inter alia, that only protective neasures taken
within a specific geographic area are conpensable. It held that “[f]or the
same reasons that the Panel linited the conpensability of evacuation costs

to those costs incurred in evacuating individuals fromlraq, Kuwait, Israe
and Saudi Arabia only, ... it also limits the conpensability of costs
incurred in taking protective neasures to those taken in respect of

i ndi vidual s and property in the sane four States.” 29/

60. The Panel considers that these sanme guidelines are applicable here.
The Panel finds, however, that the Claimant has failed to provide
sufficient information and evidence for it to ascertain whether the

i ncreased security neasures were incurred as a direct result of Iraq's

i nvasi on and occupation of Kuwait. Accordingly, these costs are not
conpensabl e.

61. Wth regard to clains processing costs, for the reasons given in
section | V. E above, the Panel finds that such costs are not conpensabl e.

(iii) Recommendati on

62. The Panel recommends no award of conpensation for public service
expendi tures.
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2. Public Wrks and Government Servi ces Canada

(a) Public service expenditures

(i) Facts and contentions

63. According to the Claimnt, Public Wrks and Governnent Services
Canada is the Governnent departnent responsible for the managenent of
Governnent property. |Its responsibilities include the devel opnent and

updating of “readiness plans” and crisis nanagenent procedures for wartine
and ot her energencies, as well as the organi zation and coordi nation of
security neasures for all Governnent buildings in Canada.

64. Conpensation in the total anount of Can$l, 092,500 is sought for
various increased security neasures taken in Canada, such as the provision

of additional security guards to Governnent buil di ngs

(ii) Analysis and val uation

65. The Panel considers that the principles and guidelines set out in
par agr aph 59 above are applicable to the claimof Public Wrks and
Gover nment Servi ces Canada.

66. Since the expenses for which conpensation is clained were incurred in
provi di ng additional protection for properties |ocated in Canada, the Pane

finds that they are not conpensable.

(iii) Recommendati on

67. The Panel recommends no award of conpensation for public service
expendi tures.

3. Canadi an International Devel opnent Agency

(a) Paynent or relief to others

(i) Facts and contentions

68. The O ai mant asserts that one of the functions of the Canadi an

I nternational Devel opnent Agency is the provision of “financial support for
efforts to alleviate human suffering caused by natural and nade- man

di sasters.” The support is normally channell ed through international and
non- gover nnental organi zati ons. Conpensation is sought for 39 relief
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contributions that were made by the Governnent of Canada to a nunber of

i nternational organizations and other entities during and after the period
of Iraq s invasion and occupation of Kuwait, and which were additional to
the regul ar paynents and contri butions made by the Governnent of Canada to
these organi zations. 1In general, the contributions were used to provide
assistance to: (1) non-lragi persons who left Iraq or Kuwait during the
period of Iraq s invasion and occupation of Kuwait; (2) Iraqi Kurds and
other Iraqi refugees who left Iraq after the period of Iraq s invasion and
occupation of Kuwait; (3) hospitals providing nedical services in Israe
during the period of Iraq’ s invasion and occupation of Kuwait; and (4)

ot her persons who were in Iraq or Kuwait during and/or after the period of
Iraq’s invasion and occupation of Kuwait. The C ai mant seeks conpensation
total ling Can$33, 142,350 in respect of these contributions.

(ii) Analysis and val uation

69. The Panel finds that a nunber of the relief contributions nade by the
Governnent of Canada do not satisfy the requirenments set forth in section

I V. C above, since they were not used to respond to a specific and urgent
need for losses directly resulting fromlraq' s invasion and occupation of
Kuwai t .

70. The Panel notes that in the First Report it considered the issue of
whet her | osses occurring outside the period of Iraq s invasion and
occupation of Kuwait (i.e., 2 August 1990 to 2 March 1991) are conpensabl e.
It found, in accordance with the findings of the category “C’" Panel, that
the occurrence of |osses outside this period i nposes an extra burden on a
claimant to provide an explanation as to why such | oss should be considered
a direct result of Iraq s invasion and occupation of Kuwait. 30/ |In the
Fourth Report the Panel determned that, in the absence of such an

expl anation, losses will only be conpensable if they relate to a reasonabl e
period imediately after the liberation of Kuwait. 31/ In the
circunstances of the clains under consideration in the Fourth Report, the
Panel found 1 May 1991 to be a reasonable cut-off date for conpensation

32/ The Panel considers that, in the absence of an adequate explanation, 1
May 1991 is also a reasonable cut-off date for the relief contributions
clained by the Governnent of Canada. As a result, the Panel finds that the
relief contributions provided by the Governnent of Canada in respect of the
period after 1 May 1991 are not conpensabl e.

71. Further, the Panel finds that the exodus of Kurdish and other Iraq
refugees after 2 March 1991 towards and across international frontiers was
not a direct result of Iraq s invasion and occupation of Kuwait.
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Accordingly, the Panel finds that the relief contributions nmade by the
Governnent of Canada to assist such refugees are not in principle
conpensabl e.

72. The Panel recognizes that the Governing Council in decision 7
paragraph 11, stated that “[c]lains will not be considered on behal f of
Iragi nationals who do not have bona fide nationality of any other State”.
33/ The Panel therefore considers that conpensation are not be awarded to
a Governnent to reinburse contributions nade to persons who woul d not be
eligible to seek conpensation fromthe Conmission in their own capacity.
Accordingly, the Panel finds that relief contributions nade by the
Governnent of Canada to assist Iraqi nationals who do not have bona fide
nationality of any other State are not conpensable.

73. In sum the Panel considers that the relief contributions nade by the
Governnent of Canada that are not otherw se excluded by the findings in
par agr aphs 70-72 above, are conpensable to the extent they are supported by
sufficient docunmentary and ot her appropriate evidence.

(iii) Recommendati on

74. The Panel recommends an award in the anmpbunt of Can$10, 311, 450
(USD$8, 851, 030) for paynent or relief to others.

4. Departnent of National Defence

(a) Paynent or relief to others

(i) Facts and contentions

75. The Departnent of National Defence seeks conpensation totalling
Can$l, 482,773 in respect of 307 gas masks supplied to Canadian nationals in
the M ddl e East and 10,000 gas nmasks provided to the United Nations Relief
and Wrks Agency for Pal estine Refugees in the Near East (“UNRWA") in
February 1991 for distribution to Palestinian refugees in the Cccupied
Territories.

(ii) Analysis and val uation

76. Wth regard to the claimfor gas nmasks supplied to Canadi an nationals
in the Mddle East, the Panel recalls the geographic limts on the
conpensability of protective neasures set out in paragraph 59 above. In

addition, the Panel notes that despite a request in the article 34
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notification to provide details of the |ocation of the Canadi an nationals

in the Mddle East, the Cl aimant has not done so. In the absence of this

i nformati on the Panel cannot determ ne whether the gas nasks were supplied
to individuals within Iraq, Kuwait, Saudi Arabia or Israel, and therefore

cannot recomend any conpensation

77. Wth regard to the claimfor gas nasks provided to Pal estinian
refugees in the Qccupied Territories, the Panel finds that the requirenents
set forth in section |IV.C above, regarding the conpensability of relief
contributions nade by Governnents, are satisfied. As a result, the Pane
deternmines that this claimis conpensable to the extent that it is
supported by sufficient documentary and other appropriate evidence.

(1ii) Recommendati on

78. The Panel recommends an award in the anmpbunt of Can$143, 240
(US$122,953) for paynment or relief to others.

(b) Public service expenditures

(i) Facts and contentions

79. The O ai mant seeks Can$6, 405,000 as rei nbursenent for war risk re-

i nsurance and war catastrophe re-insurance prem uns. The O ainant asserts
that it purchased a twelve-nonth war risk re-insurance policy, beginning on
15 January 1991, for nenbers of the Canadi an arned forces, covering
accidental death in respect of war risk while on service in the Mddle
East. The C aimant asserts that, following Iraq’s invasion of Kuwait, its
war catastrophe re-insurers demanded an additional premumfor war risk
exposure “as a direct result of [Canada’ s] involvenent in the Gulf War”.

80. The C aimant further asserts that in the wake of Iraqg’ s invasion and
occupation of Kuwait and the depl oynent of Canadian forces to the Persian
Qulf, it transferred 70 nmilitary nedical personnel frommlitary hospitals
in Canada to the Mddle East and had to enploy civilian back-up enpl oyees
to maintain essential health-care services in Canada. Conpensation

total ling Can$229, 945 is sought for the costs incurred in replacing the
mlitary nmedical personnel

81. Finally, the C aimnt seeks Can$575,282 for the costs incurred in
i mpl enmenting additional security neasures at all Departnent of Nationa
Def ence headquarters buildings in Gtawa during the period from 2 August
1990 to 2 March 1991.
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(ii) Analysis and val uation

82. Wth regard to the claimfor the additional insurance prem uns, the
Panel notes that the costs relate directly to Canada’s participation as a
menmber of the Allied Coalition Forces. The Panel therefore finds that the
clained costs constitute nilitary costs that, for the reasons set out in
section |V.B above, are not conpensabl e.

83. The Panel notes that although the military medi cal personne

repl acenent costs relate to salaries paid to the replacenent civilian

medi cal enpl oyees, the need to enploy themarose as a direct result of the
transfer of mlitary nedical personnel to the Mddle East to assist in the
mlitary hospitals. The Panel finds that these costs also relate to
Canada’ s participation as a nenber of the Allied Coalition Forces.
Accordingly, they constitute mlitary costs that, for the reasons set out
in section |IV.B above, are not conpensable.

84. Wth regard to the claimfor the costs of inplenenting additiona
security neasures, the Panel finds that, as the security neasures were
taken solely in Canada, for the reasons set out in paragraph 59 above, they

are not conpensabl e.

(iii) Recommendati on

85. The Panel recommends no award of conpensation for public service

expendi tures.

5.

86. Based on its findings regarding the O ai mof Canada,
recomends conpensation in the anmount of US$9, 292,112

Recomrendati on for

Canada

t he Panel

Tabl e 1. Recommended conpensation for Canada
d ai m anount Cl ai m anpunt Recommended
d ai m el enent ori gi nal (Uss$) conpensati on
currency) (Us$)
( CANS$)
1. Departnent of External Affairs:

Contract 1, 498, 837 1,297, 694 15, 532
Payment or relief to others 100. 000 86. 580 nil
Evacuation costs 1, 014, 000 877,922 302, 597
Publ i c service expenditures 8 774 795 7 597 225 nil
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C ai m anount Cl ai m anpunt Recommended
d ai m el enent ori gi nal (Uss$) conpensati on
currency) (Us$)
(CANS)
2. Public Wrks and Governnent Services Canada:
Publ i c service expendi tures 1. 092. 500 945 888 nil
3. Canadian International Devel opnent Agency:
Payment or relief to others 33, 142, 350 28, 694, 675 8, 851, 030
4. Departnment of National Defence:
Paynment or relief to others 1,482,773 1, 283, 786 122,953
Publ i ¢ service expenditures 7,210, 227 6, 242, 621 nil
Tot al 54, 315, 482 47,026, 391 9,292,112

B. Feder al

Republic of Germany — Mnistry of Defence

(UNCC d ai m No. 5000277)

87. The Caimby the Mnistry of Defence originally sought conpensation

for three | oss types,
relief to others and environmental
t ot al
relating to environnental
category “F4" Panel
response to the article 34 notification,
DM 103, 845, 632.

as reclassified by the Panel

damage and environmnent al
anount of 136, 480, 304 deutsche mark (“DM).

appoi nted to revi ew envi ronnent al
remai ning portions of the Claimtotalled DM 103, 854, 304. However,
t he d ai mant

— contract,

clains. 34/

damage -

paynment or

in the

The portion of the Caim
damage has been severed and assigned to the

The
inits

reduced its Claimto

1. Contr act

(a) Facts and contentions

88. The M nistry of Defence originally sought conpensation in the anount
of DM 199, 554 for
German armed forces for househol d equi pnent

rei nbursenents that it nmade to three nenbers of the

losses in Iraq. The paynents
were made pursuant to special regul ati ons governing the enpl oynent
contracts of menmbers of the arned forces.

89. In its response to the article 34 notification, the daimnt nmade
adjustnents reflecting the actual anpunts reinbursed to the three
servi cenen. amount clainmed to DM

190, 882.

These adj ustnments reduced the total

(b) Anal ysi s and val uati on

90. The Panel
above,

considers that, for the reasons given in paragraph 35

the claimfor reinbursements nmade by the Cainmant to three nmenbers
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of the German arnmed forces for household equi pnent they lost inlraq is
conpensabl e, to the extent it is supported by sufficient docunentary and

ot her appropriate evidence.

(c) Recommendat i on

91. The Panel recommends an award in the amount of DM 95,441 (US$63, 416)
for contract |osses.

2. Paynent or relief to others

(a) Facts and contentions

92. The C ai mant seeks DM 103, 654, 750 as conpensation for costs incurred
in providing assistance to Kurdish refugees in Iran and Turkey. The

Clai mant explains that “[c]onponents of army battalions ... and of an air
force squadron ... were deployed in Iran [fron] 2nd May to 22nd June 1991".
The costs for which conpensation is clained relate to, inter alia, petro
and oil, the rental of tel ecomunication equi pnent, the operation of a
field hospital and the purchase of nedical equi pnment, and the cost of
chartering and maintaining aircraft.

(b) Anal ysi s and val uati on

93. The evidence submitted in support of this portion of the Claim

i ndi cates that the assistance was provi ded pursuant to decisions of the
Governnent of the Federal Republic of Germany taken on 17 and 24 Apri

1991. The dates on which the assistance progranme was | aunched and its
focus | eads the Panel to conclude that the relief was provided pursuant to
Security Council resolution 688 (1991) of 5 April 1991. 35/

94. The Panel therefore finds that, for the reasons set forth in
paragraph 71 above, the costs of the assistance provided to Kurdish
refugees who left Iraq after 2 March 1991 cannot be considered as | osses
directly resulting fromlraq' s invasion and occupation of Kuwait.

(c) Recommendat i on

95. The Panel reconmends no award of conpensation for paynent or relief
to ot hers.
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Republ i ¢ of Germany

96. Based on its findings regarding the Caimof the Federa

Republ i c of

Germany, the Panel reconmends conpensation in the anount of US$63, 416

Tabl e 2. Recommended conpensation for the Federal Republic of
Ger many
d ai m anount Cl ai m anpbunt Recomended
d ai m el enent (original (Uss$) conpensati on
currency) (Uss$)
(
Cont r act 190, 882 122, 204 63, 416
Paym?nt or relief to others 103. 654. 750 66. 360. 275 nil
Tot al 103, 845, 632 66, 482, 479 63, 416

C. Kingdom of the Netherl ands

1. Mnistry of Foreign Affairs (UNCC Cl ai m No. 5000005)

97. The M nistry of Foreign Affairs originally sought conpensation for
four loss types - contract, real property, other tangible property and
environnental damage - for a total of 4,251,996 Netherlands guilders
(“NLG"). The environnmental damage portion of the C aimhas been severed
and assigned to the category “F4” Panel appointed to review environnental
claims. 36/ The remaining portions of the Claimtotalled NLG 751, 996
However, in its response dated 26 March 1999 to the article 34
notification, the Mnistry of Foreign Affairs reduced its daimto NLG
748, 263.

98. Inits response to the article 34 notification, the Mnistry of
Foreign Affairs also attenpted to introduce a newclaim for which it had
not hitherto sought conpensation: NLG 178,531 in relation to “running
costs” of the Enbassy of the Netherlands in Baghdad. The costs, consisting
principally of fuel, taxi fares, local salaries, supplies and repairs, were
al l egedly incurred by the acting caretaker of the Enbassy after the
departure of the diplonmatic staff.

99. The Panel finds that in accordance with the principles set out in
section |V. A above, the Claimant’s introduction of this newclaimin its
response to the article 34 notification is not adm ssible.
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(a) Contract

(i) Facts and contentions

100. Conpensation in the anmount of NLG 428,384 was originally sought for
rent paid in advance on the Netherlands’ Enbassies and staff residences in
Kuwait and lraq that remai ned vacant during the seven-nonth period of
Iraq’s occupation of Kuwait. This figure was reduced to NLG 424,650 in the
response to the article 34 notification

(ii) Analysis and val uation

101. In the First Report, the Panel found that “the mere pernmanent or
tenporary closure of a diplomatic mission, even in times of armed conflict,
does not give rise to a claimfor conpensation” and that “[i]n any event,
the C aimant woul d have incurred the rental expense regardl ess of whether
Iraq i nvaded and occupied Kuwait.” 37/ Sinmilarly, in the Third Report, the
Panel found that “rent paid in advance by Governnments for staff residences
shoul d be considered in the sane way as prepaid rent on Enbassy buil di ngs”
38/ The Panel finds that the same approach shoul d be adopted here, with
the result that the pre-paid rent is not conpensabl e.

(iii) Recommendati on

102. The Panel recommends no award of conpensation for contract | osses.

(b) Real property

(i) Facts and contentions

103. The d ai mant seeks conpensation in the anmount of NLG 4,564 for the
costs it incurred in restoring the garden of the Enmbassy of the Netherl ands
in Kuwait. It is asserted that during the period of the occupation “the
garden of the official residence was conpletely neglected. As a result,

all the plants have withered.”

(ii) Analysis and val uation

104. In the first four Reports, the Panel addressed the conpensability of
clains for repairs to Enbassy prenises damaged in Kuwait and Iraq during
the period 2 August 1990 until 2 March 1991. 39/ The Panel concl uded that
such costs can be considered as arising directly fromlraq s invasion and
occupation of Kuwait. That reasoning is applicable here. As such, the
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clained costs are conpensable to the extent they are reasonabl e and
supported by sufficient docunmentary and ot her appropriate evidence.

105. The Panel has reviewed the evidence subnitted and finds that the
costs of restoring the garden of the Enbassy in Kuwait are reasonable and

are supported by sufficient evidence. 40/

(iii) Recommendati on

106. The Panel recommends an award in the amobunt of NLG 4, 112 (US$2, 422)
for real property |osses.

(c) O her tangi ble property

(i) Facts and contentions

107. The d ai mant seeks conpensation for |oss or danage to tangible
property belonging to the Governnent of the Netherlands that had been
supplied to the residences of staff of the diplomatic nissions in Kuwait
and Iraq. The original subm ssion sought NLG 99,160 and NLG 160, 000 for
the losses in Kuwait and lraqg, respectively. 1In its response to the
article 34 notification, the Mnistry of Foreign Affairs attenpted to

i ncrease these anbunts to NLG 112,795 and NLG 235, 313, respectively.

108. Further, the Caimnt seeks NLG 59, 889 as conpensation for the

repl acenent val ue of conmuni cations equi pnent disabled by its staff for
security reasons prior to the closure of its mssions in Kuwait and Iraq,
and for the value of conputer equipnent |lost or stolen fromits Baghdad
Chancery.

(ii) Analysis and val uation

109. The Panel notes that, on the basis of the principles set out in
section | V. A above, the Mnistry of Foreign Affairs’ attenpted increases of
the clained ambunts in its response to the article 34 notification are not
admi ssi bl e.

110. In the First Report, the Panel deternined that, for the reasons given
in respect of clains for damage to real property, clains for |oss or danmmge
to other tangi ble property located in Irag and Kuwait are conpensable if
they are supported by sufficient docunentary and other appropriate
evidence. 41/ In applying those reasons here, the Panel finds that, given
the fact that the aimant’s diplomatic staff were unable to protect the
Claimant’s tangi ble property in Iraq and Kuwait from damage or capture
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during the period of Iraq s invasion and occupation of Kuwait, the causa
link between the Caimant’s tangi ble property losses and Iraq’ s invasion
and occupation of Kuwait has been established. Accordingly, the Pane
finds that the other tangi ble property claimof the Mnistry of Foreign
Affairs is conpensable, to the extent it is supported by sufficient
docunentary and ot her appropriate evi dence.

111. The evidence subnitted in support of this portion of the Claim

i ndi cates that | osses were suffered. Accordingly, the Panel finds that, to
the extent the | osses are supported by sufficient evidence, they are
conpensabl e, adjustnent being nade for depreciation

(iii) Recommendati on

112. The Panel recomends an award of NLG 143,571 (USD$84,553) in respect
of other tangible property |osses.

2. Mnistry of Transport, Public Wrks and Water Managenent
(UNCC d ai m No. 5000007)

(a) Contract

(i) Facts and contentions

113. Conpensation totalling NLG 725,457 is sought by the Mnistry of
Transport, Public Wrks and Water Managenent for paynents nade under ei ght
contracts entered into with private contractors for certain civi
engi neering projects in the Netherlands. Sone of these contracts included
a “risk” clause under which the O ainmant agreed to bear any additiona
costs of performance of the contract caused by the cost of construction
materials and fuels rising above a stipulated price. The O ainant asserts
that, as a result of Iraq s invasion and occupation of Kuwait, the world-
wi de prices of mineral oil and bitunen increased and reached the ceilings
set in the contracts. Accordingly, it was obligated to reinburse the
contractors for the additional costs of carrying out the work under the
contracts.

(ii) Analysis and val uation

114. Despite a request in the article 34 notification, the Clainmant did
not provide information on a nunber of issues relevant to the Claim These
i nclude, for exanple, details of the Uniform Adnministrative Conditions

whi ch governed the contracts, information regarding the prices of fue
before and after Iraq s invasion and occupation of Kuwait, and a
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description of the efforts nade to seek alternative sources of fuel to
reduce the amounts due under the contracts. The Panel, therefore, is
unabl e to determ ne whether the | osses for which conpensation is clained
were a direct result of Iraq s invasion and occupati on of Kuwait.
Accordingly, this Caimis not conpensabl e.

(iii) Recommendati on

115. The Panel recommends no award of conpensation for contract | osses.

3. Mnistry of Finance (UNCC C ai m No. 5000056)

(a) Public service expenditures

(i) Facts and contentions

116. The Mnistry of Finance originally sought NLG 3, 453,791 as
conpensation for the costs incurred in seizing and saf ekeepi ng the cargo of
a ship that was unable to reach its destination in Iraq follow ng the

i nvasion of Kuwait. |In a conmunication dated 22 April 1996 the d ai nant
reduced the clainmed amount to NLG 2, 697, 768.

117. The dainmant asserts that the ship, on a tine charter for an Iraq
charterer, left Europe at the end of July 1990 with a cargo of cenment and
other building materials, the bulk of which was to be off-loaded in Iragqg.
Following Iraq s invasion and occupation of Kuwait, the shipping conpany
decl ared the charter contract term nated because of the risk of it beconing
illegal in view of the sanctions inposed by the Security Council. In

Sept enber 1990 the vessel returned to a port in the Netherlands where it
berthed and where custons fornalities were comenced.

118. The dainmant further asserts that the cargo was consi dered goods in
transit and, as such, was subject to the 1990 Iraqg-Kuwait |nport and Export
regul ations. As the cargo’s destination was Iraq, the authorities
considered that there existed a risk that allowing the ship to continue on
its journey would violate Netherlands |egislation (the “Sanction Law')

i npl enenting the trade enbargo against Iraq. 42/ |In Septenber 1990, the
ship and its cargo were seized and transferred to the Inspector of State
Property in accordance with applicable |egislation of the Netherlands.
According to the Claimant, the seizing state is responsible for the cost of
sei zing and saf eguarding the goods and that it bore these costs fromthe
date of seizure until the cargo was deened to be the responsibility of the
mast er of the ship.
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(ii) Analysis and val uation

119. In the Panel’s view, the crucial fact in the sequence of events
giving rise to the Caimis the seizure of the ship and its cargo by the
Net herl ands authorities, pursuant to Netherlands |aw giving effect to the
United Nations trade enbargo.

120. The Panel notes that paragraph 6 of Governing Council decision 9
provides, in part, that “[t]he trade enbargo and rel ated neasures, and the
econoni ¢ situation caused thereby, will not be accepted as the basis for
conmpensation.” 43/

121. Governing Council decision 15 provides additional guidance as to the
conmpensability of |osses related to the trade enbargo. 44/ Paragraph 3
reiterates the limtation on conpensability set out in paragraph 6 of
Governing Council decision 9 in the following terns: “Although the UN trade
enbargo was inposed in response to Iraq’'s invasion and occupation of

Kuwai t, |osses suffered solely as a result of that enbargo are not
considered eligible for conpensation because the causal |ink between the
invasion and the loss is not sufficiently direct.”

122. Paragraph 9 of Governing Council decision 15 provi des gui dance on the
meani ng of the statenent in paragraph 6 of Governing Council decision 9
quot ed in paragraph 120 above. Subparagraph (i) of paragraph 9 of
Governi ng Council decision 15 provides, in part, that:

“[t]he practical effect of this statement is that any | oss, damage

or injury resulting solely fromthe trade enbargo and rel ated
measures, and the econonic situation caused thereby, is not eligible
for conpensation. The trade enbargo and rel ated neasures are the
prohibitions in United Nations Security Council resolution 661 (1990)
and rel evant subsequent resolutions and the nmeasures taken by states
in anticipation thereof and pursuant thereto, such as the freezing of

assets by Governnents.”

123. The Panel considers that the Sanction Law constitutes “neasure[s]
taken by [a] state(s) ... pursuant [to United Nations Security Counci
resolution 661 (1990)]" w thin the meani ng of subparagraph (i) of paragraph
9 of Governing Council decision 15. Accordingly, the Panel finds that any
costs incurred by the Caimant as a result of the application of this

deci sion are enbargo-rel ated costs and are not conpensabl e.
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(iii) Recommendati on

124. The Panel recomends no award of conpensation for public service
expendi tures.

4. Mnistry of Foreign Affairs, General Affairs Departnment
(UNCC d ai m No. 5000057)

(a) Public service expenditures

(i) Facts and contentions

125. The Mnistry of Foreign Affairs, General Affairs Departnent seeks NLG
257,809 as conpensation for costs incurred in processing the clains of
i ndi vidual s and corporations for subm ssion before the Conm ssion

(ii) Analysis and val uation

126. For the reasons given in section |IV.E above, the Panel finds that
clains processing costs are not conpensabl e.

(iii) Recommendati on

127. The Panel recommends no award of conpensation for public service
expendi tures.

5. Mnistry of Defence (UNCC C ai m No. 5000058)

(a) Public service expenditures

(i) Facts and contentions

128. The Mnistry of Defence seeks NLG 58, 308,007 as conpensation for “the
(non-mlitary) activities of the Netherlands Mnistry of Defence during the
UN-operations ‘Desert Shield and ‘Desert Stormi”. Asserted expenses

i nclude food supplies sent to Jordan; nucl ear, biological and chenica
(“NBC") protection equi pnent and nedi cal equi pnent sent to Turkey;

transport of equi pment and personnel; purchase of nedical articles; and
addi tional Suez Canal transit costs.

129. The article 34 notification requested the Clainant to provide a
detail ed explanation of the nature of the operations and costs in question
The M nistry of Defence’s response explains, inter alia, that the food



S/ AC. 26/ 2000/ 13
Page 34

supplies were transported to Jordan on 3 Septenber 1990 and were
“distributed to the Jordan popul ation through the Jordan Governnent”; that
the NBC protection equi pnent and nedi cal equi pnent were “donated by the
Net her | ands Governnent to the Kurd refugees”; that the transport of

equi pnent “concerned specific nmilitary equi pnent that was needed by the
personnel in the mission area”; that the nedical articles were purchased
“for the personnel of the Dutch Defence Organi zation who participated in
the UN-operations ‘Desert Shield and ‘Desert Stormi”; and that the
additional Suez Canal transit costs “relate to the passage or transit of
the Dutch Navy shi ps”

(ii) Analysis and val uation

130. Wth regard to the portion of the Claimrelating to food provided to
t he Governnment of Jordan for distribution, the Panel finds that the
requirenents set forth in section |IV.C above regarding the conpensability
of relief contributions made by Governnents are satisfied. As a result,
the Panel determines that this portion of the Claimis conpensable, to the
extent that it is supported by sufficient docunentary and ot her appropriate
evi dence.

131. Wth regard to the portion of the Claimfor the costs of NBC
protection equi pnent and nedi cal equi pnent provided to the Kurdish
refugees, the Panel notes that, despite a request in the article 34
notification, the C aimant has not provided an explanation as to, first,
the date on which the equi pnrent was provi ded; second, the basis for the
supply thereof; and third, why it considers the contribution of the
equi pnent to be a loss directly resulting fromlraqg s invasion and
occupation of Kuwait. 1In the absence of such information, the Panel is
unabl e to deternmi ne whether this portion of the Claimis for costs
resulting directly fromlraqg s invasion and occupation of Kuwait.
Consequently, the Panel recomends no award of conpensation for this
portion of the Claim 45/

132. Wth regard to the remaining portions of the aim the Panel finds
that they either relate to the participation of the Netherlands in the
mlitary operations “Desert Shield” and “Desert Storni; or that the
Claimant did not, despite a request in the article 34 notification, provide
a sufficient explanation for the Panel to deternine the purpose or nature
of the costs being clainmed. The Panel finds that the participation of the
Net herl ands in the above-nentioned nmilitary operations constitutes
“mlitary operations against Iraq” within the meani ng of Governi ng Counci
deci sion 19. 46/ Consequently, for the reasons given in section |V.B
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above, the costs of these nmilitary operations are not conpensable. The
Panel further finds that, in the absence of the requested explanations for

the remai nder of the clains,

t he Panel

is unabl e to deterni ne whether they

are for costs resulting directly fromlraq s invasion and occupati on of

Kuwai t. Consequently,

(iii) Recommendati on

133. The Panel

(US$133, 111) for public service expenditures.

those clains also are not conpensabl e.

recommends an award in the ampbunt of NLG 226, 022

6. Recommendation for the Kingdom of the Netherl ands

134. Based on its findings regarding the Clainms filed by the Kingdom of
t he Netherl ands, the Panel reconmends conpensation in the anount of
US$220, 086.
Tabl e 3. Recommended conpensation for the Kingdom of the
Net her | ands
Cl ai m anount Cl ai m anount Recommended
Cl ai m el enent (original (US$) conpensati on
currency) (US$)
(NLG

M nistry of Foreign Affairs

Cont ract 424, 650 241, 141 ni |

Real property 4,564 2,592 2,422

Qther tangible property 319, 049 181,175 84, 553
M nistry of Transport, Public Wrks and Water
Managenent

Cont r act 725, 457 411, 957 nil
M ni stry of Finance

Publ i c service expenditures 2,697,768 1,531, 952 nil
Mnistry of Foreign Affairs, General Affairs
Depar t ment

Public service expenditures 257, 809 146, 399 nil
M ni stry of Defence

Public service expenditures 58, 308, 007 33,110, 737 133,111

Tot al 62, 737, 304 35, 625, 953 220, 086

D. Islamc Republic of Pakistan

1. Cabinet Division, Energency Relief Cell (UNCC ClaimNo. 5000103)

135. The daimby the Cabinet Division, Energency Relief Cell seeks

526, 000, 000 Paki stan rupees (“PKR’) as conpensation for evacuation costs
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incurred following Iraq’'s invasion of Kuwait. On the basis of its review
of the Claim the Panel has reclassified the individual |loss itenms of the
Claiminto three | oss types — evacuation costs, public service expenditures
and paynent or relief to others.

136. According to the dainmant, the Governnent of Pakistan received
financial contributions from(a) the Governnment of the Kingdom of Norway
(“Norway”) in the anpbunt of US$2.58 million (equivalent to 15 million

Nor wegi an kroner) as partial reinbursenent for cash assistance paid to
evacuees upon their arrival in Pakistan and for the cost of providing
transport, food and reception facilities in Pakistan to evacuees, and (b)

t he Conmi ssion of the European Conmunity (the “European Comm ssion”) in the
amount of US$4.45 nmillion (equivalent to 3.4 million European Currency
Units) as partial reinbursenment for the cost of transporting evacuees to
Paki stan by air. Norway and t he European Conmm ssion were each requested to
confirmwhat their financial contributions related to and the dates they
were provided. The response received from Norway indicates that its
financial contribution was transferred on 17 Decenber 1990 to the
Governnent of Pakistan “for exclusive coverage of costs for the
repatriation of refugees fromthe Mddle East.” No response was received
fromthe European Conmi ssion

137. The information provided does not allow the anount of Norway’s
contribution to be apportioned precisely between the two conponents
identified by the Caimant as conprising such contribution. |In the absence
of a precise apportionnent, the Panel has therefore dealt with Norway’'s
contribution under the | oss type “paynent or relief to others”, and the

Eur opean Conmi ssion’s contribution under the | oss type “evacuation costs”.

(a) Evacuati on costs

(i) Facts and contentions

138. At the tine of Iraq's invasion of Kuwait, over 100,000 Pakistan
nationals were residing in either Kuwait or lraq. 47/ During the period
from August to Cctober 1990, the O ainant organized a | arge-scal e
evacuation operation to repatriate a great nunber of these individuals by
air, land and sea. At the request of the Governnent of Pakistan, Pakistan
International Airlines (“PlIA") made special flights to Amman and Ri yadh and
repatriated over 18,800 people. The Governnent of Pakistan al so requested
Paki stan National Shipping Corporation (“PNSC’) to assist in the evacuation
effort by sending the vessel MV. Shans from Karachi to Agaba to repatriate
1, 659 people. The Pakistani Enbassies in Amman, Ankara, Riyadh, Tehran and
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Damascus, and the O fice of the Relief Conm ssioner in Baluchistan, were
al so extensively involved in the evacuation effort and hel ped to provide
basi ¢ necessities to the evacuees.

139. The mpjority of Pakistani nationals who fled fromKuwait and Iraq
returned overland to Pakistan through Turkey and Iran. The Governnent of
Paki stan arranged bus transportation from Turkey and Iran for sone of these
evacuees, but the mpjority entered Pakistan through the border with Iran in
private passenger vehicles.

140. The d ai mant seeks conpensation for the cost of the PIA and PNSC
operations, for the overland transportation provided to the evacuees, and
for the evacuati on expenses incurred by Pakistan's Enbassies and the Ofice
of the Relief Conm ssioner in Baluchistan

141. The daimant al so seeks conpensation for the cost of purchasing food,
shelter, blankets, medicine and other basic necessities for the evacuees
and for the cost of distributing these necessities. In addition, the

Cl ai mant seeks conpensation for the cost of providing security escorts,
food and shelter to foreign evacuees travelling overland through Pakistan

142. The d ai mant seeks conpensation in the total anpbunt of PKR
222,248,184 in respect of evacuation costs.

(ii) Analysis and val uation

143. The Panel considers that the principles governing the conpensability
of clains for evacuation costs, as identified at paragraph 44 above, are
applicable to this portion of the Caimof the Cabinet Division, Energency
Relief Cell.

144. On the basis thereof, the Panel reconmends an award of conpensation
for the costs incurred by the Claimant (a) in transporting evacuees to and,
in the case of foreign evacuees, through Pakistan, (b) in purchasing and

di stributing food, shelter, blankets, nedicine and other basic necessities
to evacuees, and (c) in providing for the safe journey of evacuees to their
hone states, to the extent that such costs are supported by sufficient
docunentary and ot her appropriate evi dence.

145. The Panel finds that the European Conmission’s financial contribution
of US$4.45 million was provided to the Governnent of Pakistan to offset a
portion of the evacuation costs of the Cabinet D vision, Energency Relief
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Cell. In this context, the Panel notes that paragraph 3.b. of Governing
Counci| decision 13 states:

“When the Conmi ssion learns, either through information provided by
the claimant or through other neans, and before payi ng conpensation
fromthe Fund, that a claimant in categories ‘C, ‘D, ‘E and ‘F has
recei ved conpensation el sewhere for the same |oss, the amount already
received will be deducted fromthe conpensation to be paid fromthe

Fund to that claimant for the sanme |oss.” 48/

146. The Panel therefore finds that US$4.45 nillion 49/ shall be deducted
fromthe total amount of evacuation costs that the Panel would have
ot herwi se recomended for conpensation

(iii) Recommendati on

147. The Panel recomends an award in the anpbunt of PKR 122,393,976
(US$5, 601, 555) for evacuation costs, after deduction of the financial
contribution provided by the European Comm ssion

(b) Public service expenditures

(i) Facts and contentions

148. The dainmant clains PKR 207,849 for operational costs it incurred in
connection with its evacuation and repatriation effort, such as overtine,
travel costs and daily all owances for Government officials, stationery
costs incurred in the provision of cash assistance to the evacuees upon
their arrival in Pakistan, and honoraria paid to Governnent officials “for
performng | aborious duties in connection with the repatriation of Gulf War
affectees”.

(ii) Analysis and val uation

149. The Panel considers that the principles governing public service
expenditures of a general nature, as set out in paragraphs 56 and 57 above,
are applicable to this portion of the Caimof the Cabinet Division
Energency Relief Cell.

150. Applying these principles, the Panel finds that the C aimant incurred
the expenses in the exercise of its “protective functions in tines of
energency” and that the expenses were not of such an extraordinary nature
as to warrant their conpensability.
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(iii) Recommendati on

151. The Panel recomends no award of conpensation for public service
expendi tures.

(c) Paynent or relief to others

(i) Facts and contentions

152. The d ai mant seeks PKR 295, 409, 935 as conpensati on for cash

assi stance provided to 53,079 evacuees upon their arrival in Pakistan. The
cash assi stance was nmade avail able by the Cainmant to each Paki stan
“bread-earner” evacuated fromKuwait or Iraq in an anmount of up to PKR
6,000 to enable themand their fanilies to reach their final destinations

i n Paki st an.

153. Conpensation is also sought for a total of PKR 8,133,944 in respect
of costs incurred in purchasing and transporting food and relief goods to
Kuwai t, Iran and Turkey. The evidence provided by the Caimant in response
to the article 34 notification indicates, however, that the food and relief
goods were purchased and di spatched to Iran and Turkey for the “lraqi Kurd
ref ugees” pursuant to a conmunication of the Cabinet Division dated 16 June
1991.

(ii) Analysis and val uation

154. Wth regard to the portion of the Claimrelating to cash assi stance
provi ded to evacuees, the Panel notes that in the First Report it held that
“paynents by Governnents for tenporary and extraordinary |living expenses
that result fromindividuals departure fromKuwait or Iraq" are
conmpensable. 50/ Furthernmore, in the Third Report, the Panel reviewed a
simlar claimfor cash advances nade to assist evacuees with the cost of
the final part of their honeward journey and deternined that the cash
advances were paynents nade by a Governnent for “tenporary and

extraordi nary expenses” that resulted fromindividuals’ departure fromlraq
and Kuwait and, as such, are conpensable. 51/

155. The Panel finds that the sane principles are applicable here, and
that the cash assistance was for tenporary and extraordinary |iving
expenses. The Panel therefore determ nes that the claimfor cash

assi stance is conpensable, to the extent it is supported by sufficient
docunentary and ot her appropriate evidence.
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156. Wth regard to the food and relief goods provided to the “lraqi Kurd
refugees”, the date of the decision to provide assistance and the
destination of the goods suggest to the Panel that the goods were provided
by the Governnment of Pakistan pursuant to Security Council resolution 688
(1991). In the absence of evidence to the contrary, the Panel concl udes
that this portion of the Claimis not for |osses resulting directly from
Iraq’s invasion and occupation of Kuwait and, as such, is not conpensabl e.
52/

157. The Panel finds that Norway’s financial contribution of US$2.58
mllion was provided to the Governnment of Pakistan to offset a portion of
the paynent or relief to others costs of the Cabinet Division, Enmergency
Relief Cell. The Panel therefore finds that based on paragraph 3.b. of
Governing Council decision 13, US$2.58 million 53/ shall be deducted from
the total anpunt of expenditures for paynent or relief to others that the
Panel woul d have otherw se recomended for conpensation

(iii) Recommendati on

158. The Panel recomends an award in the anpbunt of PKR 238,907, 935
(US$10, 934, 002) for paynent or relief to others, after deduction of the
financial contribution provided by Norway.

2. Revenue Division (UNCC C ai m No. 5000104)

(a) Paynent or relief to others

(i) Facts and contentions

159. In view of the large nunber of Pakistani nationals who fled Irag and
Kuwait following Iraqg’ s invasion and occupation of Kuwait and who nade
their way back to Paki stan overland, the Revenue Division granted, as a
humani tari an gesture, an exenption frominport taxes normally due on
vehicles to all the evacuees who arrived in Pakistan by road. According to
the Claimant, 7,414 vehicles registered in Kuwait prior to 31 July 1990
were granted such exenptions. The sum of PKR 4, 448, 000, 000 was originally
sought by the Revenue Division as conpensation for the tax that was not

| evied on these vehicles. However, in its response to the article 34
notification, the Claimant indicated that only 7,269 vehicles benefited
fromthe exenption and, accordingly, reduced its Caimto PKR

3, 887, 000, 000.
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(ii) Analysis and val uation

160. The article 34 notification required the Clainmant to provide, inter
alia, details of the nunmbers of cars that entered Pakistan from Kuwait and
Iraq for the correspondi ng seven-nonth period from August to March during
the five years preceding Irag’s invasion of Kuwait. The O ai nant responded
that “in normal circunstances the inport of vehicles fromKuwait and Iraq
during the period under reference was negligible. The only significant

i mport of vehicles from... Kuwait and Irag was recorded in the year 1990-
1991 by these vehicles brought by the fleeing Pakistanis fromKuwait via
lraq”.

161. On the basis of the above response, the Panel finds that but for
Iraq’s invasion of Kuwait, the vehicles would not have entered Pakistan and
no inport tax would have been levied. The dainmant thus had no expectation
of earning the inport tax on the vehicles. The invasion and occupation of
Kuwait gave the Claimant an opportunity to earn such tax, but it chose not
tolevy it. In the Panel’s viewthe Cainmant is seeking conpensation for
the |l oss of what woul d have been windfall profits. 54/

(iii) Recommendati on

162. The Panel recommends no award of conpensation for paynent or relief
to ot hers.

3. Recommendation for the Islamc Republic of Pakistan

163. Based on its findings regarding the Clains filed by the Islanic
Republ i ¢ of Paki stan, the Panel recomends conpensation in the anount of
US$16, 535, 557.

Tabl e 4. Recommended conpensation for the Islamc Republic of
Paki st an
Cl ai m anount Cl ai m anount Recommended
d ai m el ement (original (US$) conpensati on
—— currency) (US$)
(PKR)
1. Cabinet Division, Energency Relief Cell
Evacuation costs 222,248, 184 10, 223, 008 5, 601, 555
Publ i c service expenditures 207, 849 9, 561 nil
Payment or relief to others 303, 543, 879 13, 962, 460 10, 934, 002

2. Revenue Division
Paynment or relief to others 3, 887, 000, 000 178, 794, 848 nil

Tot al 4,412,999, 912 202, 989, 877 16, 535, 557
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E. The Republic of the Philippines — Consolidated Caim
(UNCC d ai m No. 5000276)

164. The Governnent of the Republic of the Philippines originally sought
US$32, 017, 236 as conpensation for the costs incurred and | osses suffered by
two Governnent departnents — the Departnment of Foreign Affairs (the “DFA")
and the Overseas Wrkers Wl fare Association (the “ONMA’) — and by the
Central Bank of the Philippines (the “CBP"). In a subm ssion dated 8 July
1999, the dainmant attenpted to increase the total anpbunt of its Claimto
US$42, 124,039. The clains of each entity, as reclassified by the Panel

are addressed in turn

165. The Panel notes that, according to the “Report and Recommendati ons
made by the Panel of Conmissioners Concerning the First I|nstal nent of
Cains for Departure fromlraq or Kuwait (Category ‘A dains)”, 55/
approxi mately 41,000 Philippine nationals left Kuwait and Iraq i n August
and Septenber 1990. A significant portion of the Claimrelates to the
evacuation of these nationals and/or relief provided to them

1. Departnent of Foreign Affairs

(a) Evacuati on costs

(i) Facts and contentions

166. The DFA seeks US$1, 047,998 56/ as conpensation for costs incurred by
the Philippine Enbassies in Iraq and Kuwait in the period from August to
Novenber 1990 in evacuating Philippine contract workers. The costs relate
principally to the rental of buses to transport evacuees fromKuwait to
Iraqg and fromthere to Jordan, the purchase of entry visas into Jordan
provi sion of food and nedi cal assistance, and operational costs such as
acconmodation for officials, tel ephone and photocopying costs, stationery
and bank char ges.

(ii) Analysis and val uation

167. In previous instal ments the Panel established principles for the
conpensability of clains for evacuation costs, as set out in paragraph 44
above. The Panel recommends conpensation for all clainmed evacuation costs
that fall within these principles to the extent that they are supported by
sufficient docunmentary and other appropriate evidence. However, in
accordance with the reasoning set out in paragraphs 56 and 57 above, no
conpensation is recommended for general operational costs incurred by
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Governnent departnents and officials involved in the evacuati on operations
since they are not of such an extraordinary nature as to warrant their
conpensability.

168. The Panel notes that the evidence subnmitted by the d ai nant
denonstrates that the amount of the conpensable | oss was in excess of the
amount cl ai med. However, the Panel cannot recommend nore than the anount
clained. Accordingly, the recommended award is limted to the anobunt

cl ai med.

(iii) Recommendati on

169. The Panel recommends an award in the anmount of US$1, 047,998 for
evacuati on costs.

(b) O her

(i) Facts and contentions

170. The DFA seeks US$300, 000 as conpensation for the estimated costs of
preparing and pursuing its claimbefore the Comni ssion, which includes
| egal fees, travel expenses and other related costs.

171. Further, conpensation was originally sought in the anount of

US$1, 850,089 in respect of “opportunity losses” incurred during the period
from1 August 1990 to 31 Decenber 1994. In its subm ssion of 8 July 1999,
the DFA provided an updated cal cul ation of the clainmed “opportunity |osses”
in the ambunt of US$2, 378,685 to account for the period 1 January 1995 to
30 June 1999.

(ii) Analysis and val uation

172. For the reasons set out in section |V.D above, the Panel takes no
action in respect of the DFA's claimfor the costs of preparing and
pursuing its claim

173. In its response to the article 34 notification, the C ai mant explains
that its claimfor so-called “opportunity |losses” is “in accordance with
UNCC Deci sion No. 16 which provides that interest will be awarded”

Further, the Cainmant’s calculation of the anpbunt of this claimclearly
indicates that it is a claimfor interest on the principal anmount sought by
the DFA. Gven the Caimant’s characterization of its claimas one for
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i nterest under Governing Council decision 16, the Panel makes no
recomendation in respect thereof.

(iii) Recommendati on

174. The Panel nakes no recommendation in respect of the DFA's clains for
ot her costs and | osses.

2. Overseas Workers Wel fare Associ ati on

(a) O her tangi ble property

(i) Facts and contentions

175. The OMM cl ai ms US$34,988 57/ as conpensation for office furnishings
and supplies belonging to the OMA in Kuwait and lragq, and for a notor
vehicle belonging to the OMA in Kuwait that, the Cd ainant asserts, was
stol en during the occupation

(ii) Analysis and val uation

176. In accordance with the principles referenced in paragraph 110 above,
the Panel considers that clains for | oss or damage to other tangible
property located in Iraq and Kuwait are conpensable to the extent that the
| osses are supported by sufficient docunentary and ot her appropriate

evi dence, deductions being nade for depreciation

177. The Panel considers that the Caimant submitted sufficient evidence
to denonstrate that | osses were suffered in Kuwait but not in Iraqg.
Accordi ngly, the Panel reconmends conpensation only for tangi ble property
| osses suffered in Kuwait.

(iii) Recommendati on

178. The Panel recommends an award in the anount of US$13,917 for tangible
property | osses.

(b) Paynent or relief to others

(i) Facts and contentions

179. The OMM seeks US$767, 760 as conpensation for financial assistance
paynents made to evacuees from Kuwait and Iraqg upon their arrival in the
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Phil i ppines “to assist in their evacuation and resettlenent fromthe Mddle
East”.

(ii) Analysis and val uation

180. The Panel notes that in the Third and Fourth Reports it considered
simlar claims for financial assistance to be conpensable. 58/

Accordingly, the Panel finds that the paynents in the present claimare
conpensabl e, to the extent they are supported by sufficient docunentary and
ot her appropriate evidence.

181. The d ai mant provi ded contenporaneous |ists and di sbursement vouchers
denonstrating that approxinmately 5,800 individuals or fanilies each
received a net financial assistance paynent of 2,760 Philippine pesos
(“P"). The Panel finds these paynents are conpensable. However, certain
uni dentified and unexpl ai ned adninistrative or handling costs are not
conpensabl e.

(iii) Recommendati on

182. The Panel recomends an award in the anount of US$570, 926 for paynent
or relief to others.

(c) Evacuati on costs

(i) Facts and contentions

183. The OWM originally sought US$15, 079, 584 as conpensation for the
costs it incurred in evacuating Philippine contract workers fromthe Mddl e
East to the Philippines. O this anmount, US$9, 612,234 related to the

al l eged cost billed by Philippine Airlines (“PAL") in operating an air
bridge to evacuate Philippine nationals fromthe Persian GQulf area. Inits
response to the article 34 notification, the dainant reduced the latter
amount to US$3, 192,881, stating that US$6, 419,353 was included in PAL's
category “E’ claim Consequently, the total clainmed anount was reduced to
US$8, 660, 231.

184. The individual conponents of the claim as anended, are as foll ows:
US$4, 069, 202 for the cost of chartering aircraft from PAL and purchasi ng
tickets on various other airlines; US$1, 109, 331 for operational and

| ogi stical expenses, including costs of food, shelter, transport and

medi cal assistance provided to the workers, expenses of officials in the
M ddl e East and adninistrative expenses; US$3, 192,881 in respect of an
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anount billed by PAL in operating an air bridge fromthe Persian GQulf to
the Philippines; and US$288, 817 for certain evacuation rel ated expenses

i ncurred by Philippine Enbassies.

(ii) Analysis and val uation

185. The Panel considers that the principles governing the conpensability
of evacuation costs developed in earlier instalnents, as identified in

par agraph 44 above, are applicable to the OMA claim Consequently, the
Panel recommends conpensation for all clained evacuation costs that fal
within these principles, to the extent that they are supported by
sufficient docunmentary and other appropriate evidence. However, in
accordance with the reasoning set out in paragraphs 56 and 57 above,
conpensation is not recommended for general operational costs incurred by
Governnent departnents and officials involved in the evacuati on operations
since they are not of such an extraordinary nature as to warrant their
conpensability.

186. The Panel has ensured that the expenses clai ned by the OMA have not
been duplicated in the claimof the DFA

(iii) Recommendati on

187. The Panel recommends an award in the anmount of US$4, 014, 229 for
evacuati on costs.

(d) O her

(i) Facts and contentions

188. The OMM seeks US$600, 000 as conpensation for the estimted costs of
preparing and pursuing its clains before the Comm ssion, as well as

US$2, 177,225 in respect of a “contingent fee of [a] private law firm

retai ned by ONA".

189. In addition, conpensation was originally sought in the anount of
US$5, 889, 916 in respect of “opportunity losses” incurred during the period
from1 August 1990 to 31 Decenber 1994. 1In its subm ssion of 8 July 1999,
the OMM provided an updated cal cul ation of the clainmed “opportunity

| osses” in the ambunt of US$11, 615,177 to account for the period 1 January
1995 to 30 June 1999.
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(ii) Analysis and val uation

190. For the reasons set out in section |IV.D above, the Panel takes no
action in respect of the costs of preparing and pursuing the ONMW s cl ai ns,
nor with respect to the “contingent fee”, which the Panel finds to be a
claimfor preparation costs.

191. In its response to the article 34 notification, the C ai mant explains
that its claimfor so-called “opportunity |losses” is “in accordance with
UNCC Deci sion No. 16 which provides that interest will be awarded”

Further, the Cainmant’s calculation of the anpbunt of this claimclearly
indicates that it is a claimfor interest on the principal anmount sought by
the OMM. G ven the daimant’s characterization of its claimas one for

i nterest under Governing Council decision 16, the Panel makes no
recomendation in respect thereof.

(iii) Recommendati on

192. The Panel nakes no recommendation in respect of the OMAW s clains for
ot her costs and | osses.

3. Central Bank of the Philippines

(a) Paynent or relief to others

(i) Facts and contentions

193. The CBP seeks US$1, 920, 257 as conpensation for Kuwaiti dinar
banknotes that the Central Bank of Kuwait refused to redeem According to
the Caimnt, during the occupation of Kuwait, Iraqi forces pillaged
banknotes fromthe vault of the Central Bank of Kuwait. These banknotes
were put in circulation and some cane into the possession of Philippine
nationals working in Kuwait who took the banknotes with them when they were
evacuated. The CBP authorized the purchase of these banknotes in snall
anounts to alleviate the financial hardship of the evacuees. However, when
the CBP attenpted to redeemthe Kuwaiti dinar banknotes, the Central Bank
of Kuwait refused to accept approximately one-quarter of themon the ground
that they fornmed part of the series that had been stolen and subsequently
cancel | ed.

194. The CBP al so seeks US$79, 857 as conpensation for lraqi dinar
banknotes that the CBP had purchased fromrepatriated Philippine workers in
the same manner as the Kuwaiti dinar banknotes.
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195. The article 34 notification requested the CBP to subnit the Kuwaiti
dinar and lragi dinar banknotes which formthe basis of their claims. The

banknotes were received for verification by the Comm ssion in July 1999.

(ii) Analysis and val uation

196. Wth regard to the claimfor the irredeenmabl e Kuwaiti dinar
banknotes, the Panel recalls that, in the First Report, the Pane
considered the claimof the Sri Lankan Honorary Consul in Jordan. He had,
as a humanitarian gesture, exchanged Kuwaiti dinars on behalf of evacuees
fleeing Kuwait to provide themwi th hard currency. The Honorary Consu
could not redeem sone of the banknotes as they bel onged to the cancell ed
series. The Panel noted that Governing Council decision 7 provided that

| osses arising out of “[a]ctions by officials, enployees or agents of the
Governnent of lIraq or its controlled entities during the period in
connection with the invasion or occupation” should be considered as direct
losses. 59/ In this regard, the Panel found that:

“There is a direct link between the theft and circulation of the
Central Bank of Kuwait’'s dinar banknotes by Iraqi officials and the

|l oss incurred by the Claimant. The evidence al so denonstrates that
the exchanges were nade in snall anounts in order to provide the Sri
Lankan refugees in Jordan with tenporary and extraordi nary assi stance
during their evacuation fromthe region. ... Consequently, the
Panel decides that the Claimant’s |oss arising out of its receipt of
stol en Kuwaiti dinar banknotes should be conpensated to the extent it
i s adequately supported by docunentary or other appropriate

evi dence.” 60/

197. In the present case, the Panel finds that the evidence denonstrates
that the exchanges nade by the CBP constituted a formof tenporary and
extraordi nary assistance to evacuees. Accordingly, the Panel deternines
that the CBP's loss arising out of its exchange of stolen Kuwaiti dinar
banknotes is conpensable, to the extent it is supported by sufficient
docunentary and ot her appropriate evi dence.

198. Wth regard to the claimfor the Iraqi dinar banknotes in the CBP s
possession, the Panel notes that, despite a request in the article 34
notification to provide an explanation of the nature of the | oss, the only
expl anation that has been provided is that the banknotes “could not be
repatriated to Iraq during the Gulf War”. No details have been provi ded of
the attenpts that have been namde since the end of the occupation of Kuwait
to redeemthe dinars, nor of the basis adopted by the CBP to value its
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claim The Panel finds that the Iraqi dinar banknotes nust be treated
differently fromthe Kuwaiti dinar banknotes as the former were not
cancell ed. The Panel also finds that although it is possible that the CBP
may have suffered a loss with regard to these banknotes, in the absence of
any explanation as to the nature of the loss, it cannot recommend any
conpensati on.

(iii) Recommendati on

199. The Panel recomends an award in the anpbunt of US$1, 920, 257 for the
i rredeemabl e Kuwaiti di nar banknotes in the possession of the CBP. No
award of conpensation is recomended in respect of the Iraqi dinar

banknot es.

(b) O her

(i) Facts and contentions

200. The CBP seeks US$300, 000 for the estimated costs incurred in
preparing and pursuing its claimbefore the Comm ssion

201. In addition, conpensation was originally sought in the anount of

US$1, 969, 562 in respect of “opportunity |osses” incurred, in respect of the
i rredeenabl e banknotes, during the period from1 August 1990 to 31 Decenber
1994. In its submission of 8 July 1999, the CBP provi ded an updated
calculation of the clainmed “opportunity |losses” in the anount of

US$2, 532,294 to account for the period 1 January 1995 to 30 June 1999.

(ii) Analysis and val uation

202. For the reasons set out in section IV.D above, the Panel takes no
action in respect of the CBPPs claimfor the costs of preparing and
pursuing its claim

203. In its response to the article 34 notification, the dainmant expl ains
that its claimfor so-called “opportunity |losses” is “in accordance with
UNCC Deci sion No. 16 which provides that interest will be awarded”

Further, the Cainmant’s calculation of the anpbunt of this claimclearly
indicates that it is a claimfor interest on the principal anmount sought by
the CBP. Gven the Claimant’s characterization of its claimas one for

i nterest under Governing Council decision 16, the Panel makes no
recomendation in respect thereof.
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(iii) Recommendati on

The Panel nmakes no recommendation in respect the CBP's claimfor

ot her costs and | osses.

4. Recommendation for the Republic of the Philippines

Based on its findings regarding the Caimof the Republic of the

Phi | i ppi nes, the Panel recomrends conpensation in the anount of

I V. G above.

US$7, 567, 327.
Tabl e 5. Recommended conpensation for the Republic of the
Phi | i ppi nes
d ai m anount Recommended
Cl ai m el enent (original conpensati on
currency) (Us$)
(Uss)
1. Departnent of Foreign Affairs
Evacuation costs 1, 047,998 1, 047,998
O her a/ 4,528,774 ni |
2. Overseas Wrkers Wl fare Association
G her tangi bl e property 34,988 13,917
Payment or relief to others 767, 760 570, 926
Evacuation costs 8, 660, 231 4,014, 229
O her a/ 20, 282, 318 ni |
3. Central Bank of the Philippines
Payment or relief to others 2,000, 114 1, 920, 257
G her a/ 4, 801, 856 ni |
Total 42,124, 039 7,567, 327
al These | oss types include an interest component. See section
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F. Denocratic Socialist Republic of Sri Lanka — Central Bank of Sri Lanka
(UNCC d ai m No. 5000081)

1. Paynent or relief to others

(a) Facts and contentions

206. The Central Bank of Sri Lanka seeks conpensation for Kuwaiti dinar
banknot es brought into the country by evacuated Sri Lankan nationals and
exchanged by commerci al banks under the direction and authority of the
Central Bank of Sri Lanka. According to the dainant, the Central Bank of
Kuwait refused to accept these notes fromthe Central Bank of Sri Lanka on
the ground that they forned part of a stolen and subsequently cancell ed
series. The Central Bank of Sri Lanka seeks conpensation in the anount of
KD 871, 127.

207. In its response to the article 34 notification, the dainant advised
that the banknotes had been returned by the Central Bank of Kuwait to the
Enbassy of Sri Lanka in Kuwait. A verification team conposed of two
menbers of the secretariat inspected the banknotes at the Enbassy of Sri
Lanka in Kuwait.

(b) Anal ysi s and val uati on

208. The evidence establishes that the Kuwaiti dinar banknotes were
exchanged in small anmounts in order to provide evacuees with a form of
tenporary and extraordi nary assistance. Accordingly, for the reasons
stated at paragraph 196 above, the Panel finds that the ainmant’s |oss
arising out of its exchange of stolen Kuwaiti dinar banknotes is
conpensable to the extent it is supported by sufficient docunentary and
ot her appropriate evidence.

(c) Recommendat i on

209. The Panel recomends an award in the ambunt of KD 855, 352
(US$2, 959, 696) for payment or relief to others.

2. Recommendation for the Denocratic Socialist Republic of Sri Lanka

210. Based on its findings regarding the Caimof the Denobcratic Sociali st
Republic of Sri Lanka, the Panel recommends conpensation in the anount of
US$2, 959, 696.
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Tabl e 6. Recommended conpensation for the Denocratic Sociali st
Republic of Sri Lanka

Cl ai m anount Cl ai m anount Recommended
d ai m el enent (original (US$) conpensati on

currency) (US$)

(KD)
Paynent or relief to others 871, 127 3. 014, 280 2. 959, 696
Tot al 871, 127 3,014, 280 2,959, 696
G Republic of Tunisia — Tunisian Agency for Enpl oynent

(a)

(UNCC d ai m No. 5000302)

1. Paynent or

relief to others

Facts and contentions

211.

The C ai mant seeks conpensation in the total

for paynents made to sone 300 evacuees.

(b)

Anal ysi s and val uati on

212.

Despite a request

in the article 34 notification for

anount of US$1, 000, 000

informati on as

to the nature of the paynents nmade to the evacuees and evidence that the

paynents had,

in fact,

been made,

expl anation or evidence in support of the daim

213.

conpensation is clainmed was a direct
occupation of Kuwait.

conpensabl e.

(c)

Recomendat i on

214.
to others.

The Panel

Accordingly,

result of

cannot deternine whether the | oss for which
Iraq’s invasion and
this portion of the daimis not

the Claimant failed to provide any

In the absence of any further infornmation and evidence in support of
the daim the Pane

recommends no award of conpensation for payment or relief




S/ AC. 26/ 2000/ 13
Page 53

2. Public service expenditures

(a) Facts and contentions

215. The C ai mant seeks conpensation in the total amount of US$200, 000 for
extraordi nary expenses incurred in reintegrating Tunisian evacuees from
Kuwai t .

(b) Anal ysi s and val uati on

216. The article 34 notification requested the Cainant to provide a
detail ed explanation as to the basis of its claimfor extraordinary
expenses, together with evidence indicating how the noney was spent. The
Claimant’s response did not provide any rel evant information or docunents.

217. In the absence of any further information and evidence in support of
this portion of the aim the Panel cannot deternine whether the loss for
whi ch conpensation is clained was a direct result of Iraq s invasion and
occupation of Kuwait. Accordingly, this portion of the Claimis also not
conpensabl e.

(c) Recommendat i on

218. The Panel recomends no award of conpensation for public service
expendi tures.

3. Recommendation for the Republic of Tunisia

219. Based on its findings regarding the Caimof the Republic of Tunisia,
the Panel recommends no award of conpensation

Tabl e 7. Recommended conpensation for the Republic of Tunisia
Gl ai m anount Recommended
d ai m el enent ori qi nal conpensati on
currency) (Us$)
(US$)

Payment or relief to others 1, 000, 000 nil
Publ i c service expenditures 200, 000 nil
Tot al 1, 200, 000 ni |
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H  Republic of Turkey

1. Mnistry of Comunications: General Directorate of
State Airports (UNCC O aim No. 5000152)

(a) Contract

(i) Facts and contentions

220. The Mnistry of Communications originally sought the principal anobunt
of US$81, 279, together with interest thereon in the amount of US$41, 058, as
conpensation for anounts owed to it by Iraqgi Airways for the rental of
offices at the Atatirk International Airport, Ankara and for airport
services provided to Iraqgi Airways at international airports in Turkey.

The evidence indicates that the rental of offices covered the period from
Cct ober 1990 to Septenber 1994 and that the provision of airport services
covered the period fromJanuary 1990 to Septenber 1994.

221. In comunications dated 4 February 1997 and 24 Novenber 1997, the
Clai mant subm tted updated interest calculations in the anounts of

US$18, 532 and US$3, 357, respectively. In addition, the 24 Novenber 1997
communi cation attenpted to increase the principal anount clained for rent
and for the provision of airport services by US$117,387, together with
interest thereon in the anount of US$36,216. In the sane communi cation the
Cl ai mant sought conpensation for two new clains: US$90, 101 and i nterest
thereon in the amount of US$23, 792 for services provided by Turkish
airports to the aircraft of the “Conbined Task Force”, and US$28, 870, 028
for | oss of expected “incone” to the Clainmant as a result of the
cancel l ation of flights between Turkey and Iraq pursuant to the United
Nations enbargo. Finally, in its March 1999 response to the article 34
notification, the C aimant reduced the principal amount of its claimof
US$198, 666 for rent and airport services by US$1, 000 because of a

cal cul ation error.

(ii) Analysis and val uation

222. In accordance with the principles set out in section IV.A above, the
Panel determ nes that the decrease of the clainmed anount in the response to
the article 34 notification is adm ssible and that the increases to the
clains for rent and airport services are adm ssi bl e because those increases
were made prior to 11 May 1998. However, the Panel considers that clains
for services provided to the “Conbi ned Task Force” and for the | oss of
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expected incone, first raised in the communication dated 24 Novenber 1997
are new clains and, as such, are not adnissible as they are tine-barred.

223. Wth regard to the airport services provided prior to the date of
Iraq’s invasion of Kuwait, the Panel notes that paragraph 16 of Security
Council resolution 687 (1991) states:

“[T]hat Iraq, without prejudice to the debts and obligations of Iraq
arising prior to 2 August 1990, which will be addressed through the
normal nechanisns, is liable under international |aw for any direct
loss ... as aresult of Iraq’ s unlawful invasion and occupation of

Kuwai t . ”

224. The Panel further notes that the category “E2” Panel, in its first
report, considered the issue of the conpensability of Iraq’'s debts existing
at the tine of the invasion and occupation of Kuwait and nade the follow ng
det erm nati on:

“[ Tl he Panel finds that a rule which best inplenments the Security
Council’s intention in resolution 687 (1991) is the foll ow ng:

In the case of contracts with Iragq, where the perfornmance
giving rise to the original debt had been rendered by a
claimant nore than three nonths prior to 2 August 1990, that

is, prior to 2 May 1990, clainms based on paynents owed, in Kkind
or in cash, for such performance are outside of the
jurisdiction of the Commission as clains for debts or
obligations arising prior to 2 August 1990.

‘Performance’ as understood by the Panel for purposes of this rule
can nean conpl ete performance under a contract, or partial
performance, so |long as an anpbunt was agreed to be paid for that

portion of conpleted partial performance.” 61/

225. The Panel considers that the same reasoning is applicable here.
Consequently, that portion of the Claimrelating to airport services
provided prior to 2 May 1990 is not conpensable. The claimrelating to

| osses resulting fromthe provision of airport services between 2 May and 2
August 1990 is, however, conpensable, to the extent that such |osses are
supported by sufficient docunmentary and ot her appropriate evidence.
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226. Wth regard to the offices and airport services provided after 2
August 1990, the Panel notes that by resolution 661 (1990), the United
Nations Security Council inposed a trade enbargo on Iraq commenci ng on

6 August 1990. However, given that the facts regarding the provision of
offices and airport services after 2 August 1990 renain unclear, and that a
literal interpretation of that resolution does not suggest on the face of
it that these services outside Iraq are covered, the Panel considers that
the trade enbargo does not preclude conpensation in this case.
Nevert hel ess, upon the commencenent of nmilitary operations of the Alied
Coalition Forces against Iraq on 16 January 1991, and particularly given
that Turkey was a nmenber of the Allied Coalition Forces, the C ai mant
shoul d have taken steps to mtigate its | osses by ceasing the provision of
offices and airport services. The Panel finds that at that tinme it should
have been clear to the Cainmant that the possibility of continuing a
contractual relationship with Iragi A rways was seriously jeopardized.
Accordingly, those portions of the Claimrelating to offices and airport
services provided after 16 January 1991 are not conpensable.

227. Consequently, the Panel finds that the portions of the aimin
respect of the provision of offices between Cctober 1990 and 16 January
1991 and in respect of airport services between 2 August 1990 and

16 January 1991 are conpensable, to the extent that these | osses are
supported by sufficient docunmentary and other appropriate evidence.

228. The Panel finds the portion of the Claimrelating to interest falls
within the scope of Governing Council decision 16, as discussed in section

I V. G above.

(iii) Recommendati on

229. The Panel recommends an award in the amount of US$130, 424 for
contract | osses and nakes no reconmendation in respect of interest.

2. Mnistry of Public Wirks and Settlement: General Directorate of State
Hydraulic Wrks (UNCC C ai m No. 5000156)

(a) Public service expenditures

(i) Facts and contentions

230. The Mnistry of Public Works and Settlenent states that it is the
mai n executive agency involved in the devel opnent of |and and water
resources in Turkey. [Its principal responsibilities are the construction
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of dans and irrigation systens and the nmi ntenance and supply of water to
cities. The departnent enploys personnel and owns nachinery to be used for
the execution of the above-nentioned works. According to the d ai nant,
during the period of Iraq’ s invasion and occupation of Kuwait, sone of its
wor kf orce and equi pnent were requisitioned for the “nobilisation and
deportation of sone civil and nilitary defence nmaterial against counter
mlitary operations and threat of mlitary action” in south-eastern Turkey.
Conpensation in the anount of US$5, 954,908 is sought in respect of ampunts
paid to the enpl oyees operating requisitioned heavy nachi nery; costs of
operation, maintenance and repair of the nmachinery; and depreciation of the
af orenenti oned machinery during the period of Iraq’ s invasion and
occupation of Kuwait.

(ii) Analysis and val uation

231. The article 34 notification requested the Cainant to provide a
detail ed explanation of the nature of the activities for which the

requi sitioned equi prent was used, as well as a copy of the decree

aut hori zing such requisition. The dainmant’s response shed no light on the
nature of the operations or the use to which the nachinery was put. Wth
regard to the decree, the Cai mant responded that the decree docunent “is
officially secret and restricted to be dissemnated to any third parties.”

232. The Panel is unable to satisfy itself on the evidence subnitted that
the costs clained were not nilitary costs. This is particularly so given
the classified nature of the relevant decree and by the type of nmachinery
said to have been requisitioned, i.e., lowbed trailers, tractor trucks,
pi ck-up trucks, forklifts and bull dozers: nmachinery nornmally used to
transport heavy equi pnent and construct fortifications. The Pane
therefore considers that the CCaimrelates to mlitary costs, and,
consequently, is not conpensable for the reasons given in section IV.B
above.

(iii) Recommendati on

233. The Panel recomends no award of conpensation for public service
expendi tures.

3. Recommendation for the Republic of Turkey

234. Based on its findings regarding the Clains filed by the Republic of
Turkey, the Panel recommends conpensation in the anpbunt of US$130, 424.
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Tabl e 8. Recommended conpensation for the Republic of Turkey
Gl ai m anount Recommended
d ai m el enent ori qi nal conpensati on
currency) (US$)
(US$)
1. Mnistry of Communications: General
Directorate of State Airports
Contract a/ 296, 829 130, 424
2. Mnistry of Public Wrks and Settl enent:
General Directorate of State Hydraulic
Wor ks
Public service expenditures 5, 954, 908 nil
Tot al 6, 251, 737 130, 424
al This loss type includes an interest conponent. See section
I V. G above.

I. United Kingdom of Great Britain and Northern Ireland — Foreign and
Conmmonweal th O fice (UNCC C ai m No. 5000077)

235. The United Kingdom originally sought conpensation in the total anopunt
of 2,948,831 pounds sterling (“GBP") for the costs incurred by five
departnents within the Foreign and Cormonwealth Office: the Overseas Estate
Department; the Support Services Departnent; the Consul ar Department; the
Personnel Services Department; and the Nationality, Treaty and C ains
Department. However, in a conmunication dated 27 April 1998 the d ai mant
increased the claimof the Nationality, Treaty and O ai nms Departnent by GBP
268, 754, thereby increasing the total amount of the United Kingdonis Caim
to GBP 3,217,585. The clains of each department, as reclassified by the
Panel , are addressed in turn.

1. Overseas Estate Departnent

236. The Overseas Estate Departnment states that it is responsible for
diplomatic property located in Kuwait and |Iraq and seeks conpensati on
totalling GBP 1,427, 815.

(a) Cont r act

(i) Facts and contentions

237. The Overseas Estate Departnment seeks GBP 171, 832 as conpensation for
rent paid in advance on its “diplomatic estate” in Kuwait between August
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1990 and February 1991, and GBP 262,730 for |egal charges “associated with
| ease renewal and term nation” and “to neet legal termination requirenents”

in respect of |eased property in Iraq.

(ii) Analysis and val uation

238. Wth regard to the portion of the Claimrelating to rent paid in
advance for the period of Iraqg’ s invasion and occupation of Kuwait, the
Panel notes that for the reasons given at paragraph 101 above, this portion
of the Claimis not conpensable.

239. Wth regard to the legal charges incurred in relation to property

| eased in Iraq, the Panel notes that, despite a request in the article 34
notification, the Claimnt did not provide any explanation of the nature of
the charges or submit any evidence that such charges had in fact been paid.
In the absence of such information and evidence, the Panel finds that this
portion of the Claimfails to neet the Conmission’s evidentiary standards
and should not, therefore, be conpensated.

(iv) Recommendation

240. The Panel recommends no award of conpensation for contract | osses.

(b) Real and other tangi ble property

(i) Facts and contentions

241. The Overseas Estate Departnent seeks GBP 993,253 in respect of the
cost of repairing its “diplomatic estate” in Kuwait, for the deterioration
of its "office conpound” in Iraq, and for tangible property |ost, danmaged
and/ or looted fromKuwait and Iraq, including four paintings allegedly
worth GBP 1,350 found to be nmissing fromthe British Anbassador’s residence
in lraqg.

(ii) Analysis and val uation

242. Wth regard to the clains for repair costs and deterioration, the
Panel notes that, despite a request in the article 34 notification, the
Claimant did not provide any evidence in support of these costs.
Accordingly, the Panel finds that these clains fail to neet the

Conmi ssion’s evidentiary standards and should not, therefore, be
conpensat ed.
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243. Simlarly, the Caimant did not provide any evidence in support of
its claimfor |ost, damaged and/or |ooted tangi ble property other than a
letter fromthe Government Art Collection to the Cainmant dated 13 July
1994 stating the loss of four paintings. Consequently, the Pane
recommends an award of conpensation only for the | oss of these four

pai nti ngs.

244. The only evidence subnmitted to support the value of the paintings was
an estimate in the letter fromthe Government Art Collection. A deduction
to the reconmended award is therefore appropriate to reflect the absence of
any further evidence as to the value of the paintings.

(iii) Recommendati on

245. The Panel recommends an award in the amount of GBP 700 (US$1, 357) for
real and other tangible property |osses.

2. Support Services Departnment

(a) O her tangi ble property

(i) Facts and contentions

246. The Support Services Departnent states that it is responsible for
official Governnment transport and seeks conpensation in the anount of GBP
56,185 for the |l oss of the official arnour-plated vehicle of the British
Anbassador in Kuwait.

(ii) Analysis and val uation

247. For the reasons set out in paragraph 110 above, the Panel finds that

the | oss suffered by the Support Services Departnent is conpensable to the

extent that it is supported by sufficient docunentary and other appropriate
evi dence, adjustnment being nade for depreciation

(iii) Recommendati on

248. The Panel recommends an award in the anbunt of GBP 35,237 (US$68, 289)
for other tangible property |oss.
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3. The Consul ar Depart nment

(a) Public service expenditures

(i) Facts and contentions

249. The Consul ar Departnent seeks conpensation in the anount of GBP
771,784 for the cost of respirators and protective clothing supplied to
British diplomatic mssions in the Persian Qulf area.

(ii) Analysis and val uation

250. I n accordance with the reasoning set out in paragraph 59 above, the
costs of the respirators and protective clothing are conpensabl e, insofar
as they were supplied to British diplomatic nmissions in Iraq, Kuwait,

I srael and Saudi Arabia. Except for the British mission in R yadh, Saudi
Arabi a, the protective equi pnent at issue was not supplied to diplomatic
m ssions in any of these four states. The Panel therefore finds that only
the clained costs in respect of the mission in Riyadh are conpensable, to
the extent they are supported by sufficient docunentary and ot her

appropri ate evidence.

251. In the article 34 notification the Cainmant was requested to identify
the areas where the respirators had been sent. 1In response, the d ai nant
provi ded details of the nunber of people for whomits diplomatic m ssions
were responsi ble in Saudi Arabia, Qatar and Bahrain. On the basis of this
information The Panel finds this information sufficient to estinmate the
nunber of respirators supplied or distributed to the British diplomatic

m ssion in Saudi Arabia.

252. Further, on the basis of the information provided as to the cost of
the equi pment, its destination and the nunber of respirators returned to
the Claimant at the end of the occupation of Kuwait, the Panel is also able
to calculate the cost of supplying respirators to the British diplomatic

m ssion in Saudi Arabia.

253. The Claimant did not provide sufficient details or evidence in
support of the claimfor the cost of protective clothing supplied to
British diplomatic mssions in the Persian Gulf area. Accordingly, the
Panel finds that this claimfails to neet the Conmmission’ s evidentiary
standards and shoul d not, therefore, be conpensated.
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(iii) Recommendati on

254. The Panel recomends an award in the amobunt of GBP 161, 772
(US$313,512) for public service expenditures.

4. Personnel Services Departnent

(a) Paynent or relief to others

(i) Facts and contentions

255. The Personnel Services Departnment seeks conpensation in the anount of
GBP 249,591 for reinbursenents nade for | oss of personal property to 23
menbers of the diplomatic service who were in Iraq and Kuwait at the tinme
of Iraq s invasion of Kuwait.

(ii) Analysis and val uation

256. In the Fourth Report, the Panel considered simlar clains for
rei nbursenents for personal property |osses nade by clai mants who were not
under any contractual obligations to reinburse their staff. The Pane
determ ned that the effect of paragraph 36 of Governing Council decision 7,
whi ch provides that conpensation is available “to rei nburse paynents nade
or relief provided by Governnments or international organizations to others
for | osses covered by any of the criteria adopted by the Council”, was
to render “conpensable clains for paynents nade by Governnents in respect
of losses for which the recipients would have been entitled to file
i ndi vidual clains before the Conmi ssion, to the extent that the underlying
i ndi vidual |osses are conpensable in accordance with the criteria devel oped
by the Conmission for individual clains”. 62/

257. The Panel notes that, as with the recipients of the rei nbursenents
considered in the Fourth Report, the nmenbers of the British diplomatic
service in the present instalnent could have filed individual clainms before
t he Conmi ssion under categories “C’ and “D’ for their personal property

| osses. Accordingly, the Panel finds that the Personnel Services
Department’s claimfor reinbursements is conpensable in principle.

258. Despite a request in the article 34 notification to provide evidence
of paynent of the reinbursenents as well as evidence of the underlying

| osses, the d ai mant provi ded such evidence only in respect of sonme of the
reci pients of the reinbursenents. Accordingly, the Panel recomends
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conpensation only for those paynents that are supported by sufficient
evi dence, adjustnments bei ng made for depreciation

(iii) Recommendati on

259. The Panel recomends an award in the ambunt of GBP 60, 257
(USs$116, 777) for payment or relief to others.

(b) Public service expenditures

(i) Facts and contentions

260. The Personnel Services Departnent al so seeks conpensation in the
anount of GBP 125,240 for niscellaneous costs (including accommodation

tel ephone calls, subsistence allowances) incurred in calling diplonmatic
staff who had suffered personal property | osses back to the United Ki ngdom
fromtheir subsequent postings to inspect their bel ongi ngs sal vaged from
Kuwai t .

(ii) Analysis and val uation

261. The Panel notes that despite a request in the article 34 notification
to subnit docunents evidencing the costs for which conpensation is clained,
the C ai mant has not provided any evidence in support of this portion of
its aim Accordingly, the Panel finds that this portion of the daim
fails to meet the Conmission's evidentiary standards and shoul d not,

t heref ore, be conpensat ed.

(iii) Recommendati on

262. The Panel recomends no award of conpensation for public service
expendi tures.

5. Nationality, Treaty and C ai ns Depart nment

(a) Public service expenditures

(i) Facts and contentions

263. The Nationality, Treaty and C ai ns Departnent originally sought
conpensation in the amount of GBP 318,216 for the costs incurred in
processing individual and corporate clains filed with the Conmi ssion by
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British nationals and corporations. The anount clai ned was increased by
the Claimant in a communication dated 27 April 1998 to GBP 586, 970.

(ii) Analysis and val uation

264. In accordance with the principles set out in section IV.A above, the
increase in the anmount clained is adnissible. However, for the reasons
given in section IV.E above, the Panel finds that the clainms processing
costs are not conpensabl e.

(iii) Recommendati on

265. The Panel recomends no award of conpensation for public service
expendi tures.

6. Recommendation for the United Kingdomof Great Britain and Northern
Irel and

266. Based on its findings regarding the daimof the United Ki ngdom of
Great Britain and Northern Ireland, the Panel reconmmends conpensation in
t he anount of US$499, 935.

Tabl e 9. Recommended conpensation for the United Kingdom of G eat
Britain and Northern Irel and
C ai m anount d ai m anount Recommended
d ai m el enent ori gi nal (Us$) conpensati on
currency) (Us$)
(GBP)
1. Overseas Estate Departnent
Cont ract 434, 562 826, 164 nil
Real and tangi bl e property 993, 253 1, 888, 314 1, 357
2. Support Services Departnent
G her tangi bl e property 56, 185 106, 815 68, 289
The Consul ar Depart nent
Public service expenditures 771,784 1, 467, 270 313,512
Per sonnel Servi ces Depart nent
Payment or relief to others 249, 591 474,508 116, 777
Public service expenditures 125, 240 238, 100 nil
Nationality, Treaty and d ai ns Depart nent
Publ i c service expenditures 586, 970 1, 115, 913 nil
Total 3,217, 585 6,117,084 499, 935
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J. United States of America — Departnent of State
(UNCC d ai m No. 5000035)

267. The United States Departnent of State originally sought conpensation

for seven |loss types, as reclassified by the Panel — contract, rea
property, other tangible property, paynent or relief to others, evacuation
costs, public service expenditures and other losses — in the total anmount

of US$14, 435, 987. However, in response to the article 34 notification, the
C aimant reduced its Caimto US$14, 301, 987

1. Contract

(a) Facts and contentions

268. The Departnent of State seeks US$478, 441 as conpensation for

rei nbursenents it nade to its enployees in Iraq or Kuwait for persona
property lost or danaged in those countries. The reinbursenents were nade
pursuant to United States |egislation governing the clainms of Departnent of
State enpl oyees for damage to, or |oss of, personal property incidental to
their enpl oyment service. 63/

(b) Anal ysi s and val uati on

269. Wth regard to the Departnment of State's claimfor reinbursenents
made to enpl oyees for personal property lost or damaged in Iraq or Kuwait,
the Panel finds that, for the reasons given at paragraph 35 above, the

| osses suffered are conpensable to the extent they are supported by
sufficient docunmentary and ot her appropriate evidence.

(c) Recommendat i on

270. The Panel recommends an award in the anount of US$234, 564 for
contract | osses.

2. Real property

(a) Facts and contentions

271. The daimant seeks US$161, 899 as conpensation for the | oss of use and
enj oynent of Enbassy conpound properties and staff residences |eased in
Kuwai t during the period 2 August 1990 to 2 March 1991. The anount cl ai ned
is based on the anpbunt of rent it paid in advance for that period.
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272. The Cdaimant al so seeks US$378, 027 as conpensation for costs it
incurred in repairing and cleaning its Enbassy buil ding and grounds in
Kuwai t, which suffered blast, fire, water and bl ack soot damage during the
period of Iraq s invasion and occupation of Kuwait. The Claimant hired a
private contractor fromthe United States to carry out the repairs in 1991
and it hired | abourers fromKuwait to do the clean-up work.

(b) Anal ysi s and val uati on

273. In the Second Report, the Panel considered a claimby a Governnent
for the loss of use of its Enbassy and the Anbassador’s residence in
Baghdad, which had not been used after 2 August 1990 as a result of the
absence of diplomatic relations between that Governnent and lIraq. There
the Panel found that, for the sane reasons that a claimby a Governnent for
the I oss of rent paid in advance on a di plomatic m ssion which has been

cl osed does not give rise to a claimfor conpensation, the | oss of use of
an Enbassy buil di ng and Anbassador’s residence does not constitute a direct
| oss within the neaning of paragraph 16 of Security Council resolution 687
(1991). 64/ The Panel finds that the sane reasoning is applicable here in
respect of the Departnment of State’'s claimfor the | oss of use and

enj oynent of Enbassy conpound properties and staff residences in Kuwait,
and that such loss is, therefore, not conpensable.

274. Wth regard to the claimfor costs incurred in repairing and cl eani ng
the Claimant’s Enbassy buil ding and grounds in Kuwait, the Panel considers
that, for the reasons given at paragraph 104 above, these costs are
conpensabl e to the extent they are reasonabl e and are supported by
sufficient docunentary and ot her appropriate evidence. |In this regard, the
Panel has reviewed the evidence subnitted and finds that, although the

Clai mant has sufficiently proven the circunstances of its loss, it has not
provi ded sufficient evidence to support the full anount clainmed in respect
of the repair and clean-up work. Accordingly, the Panel has adjusted the
anount of its recommended award to account for these evidentiary

def i ci enci es.

(c) Recommendat i on

275. The Panel recommends an award in the anount of US$189, 013 for rea
property.
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3. Oher tangi ble property

(a) Facts and contentions

276. The O ai mant seeks US$124, 957 as conpensation for the cost of

repl aci ng damaged furni shings and fixtures at the residences in Kuwait of
the United States Anbassador to Kuwait and the Deputy Chief of Mssion, as
well as at the United States Enbassy offices there. The O ainant also
seeks US$912, 321 as conpensation for the value of “sensitive equi pnent”
destroyed by its staff prior to evacuation fromthe United States Enbassies
in Kuwait and Iraq in August 1990. The dai nant additionally seeks

US$22, 534 as conpensation for the cost of transporting repl acenent
furnishings fromthe United States to Kuwait in 1991 and 1992

(b) Anal ysi s and val uati on

277. Wth regard to the clainms for the cost of replacing danaged

furni shings and fixtures, and for the value of destroyed “sensitive

equi pnent”, the Panel finds that, for the reasons given at paragraph 110
above, the |l osses suffered by the O ainant are conpensable in principle.
These | osses are, however, conpensable only to the extent that the
circunstances and anounts of such | osses are supported by sufficient
docunentary and ot her appropriate evidence.

278. The Panel considers that, although the O ainant has sufficiently
proven that it suffered tangible property |osses, it has not provided
sufficient docunmentation to support the full amount clained in respect of
these | osses. For exanple, despite a request in the article 34
notification, the Claimnt did not provide invoices or other prinmary
docunents evidencing the original purchase price of the itens of destroyed
“sensitive equiprment” and only provided docunentary evidence relating to
the replacenent cost of sone itens. Accordingly, the Panel has adjusted
the amount of its recommended award to account for these evidentiary
defi ci enci es.

279. Wth regard to the claimfor the cost of transporting repl acenent
furnishings to Kuwait, the Panel accepts the contention of the d ai mant
that it was not possible, under the prevailing circunstances at the tineg,
to find replacenent furnishings of a simlar nake in Kuwait. A deduction
is made to the recommended award, however, to reflect the absence of
sufficient evidence show ng that furnishings were not avail able from ot her
nearby countries for | ess than what the d ai nant paid.
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(c) Recommendat i on

280. The Panel recommends an award in the anount of US$185, 319 for other
tangi bl e property | oss.

4. Paynment or relief to others

(a) Facts and contentions

281. The O ai mant seeks US$4, 330, 088 as conpensation for “nonetary
paynents” and/or health and |ife insurance coverage provided to
approximately 700 United States citizens and their famly nmenbers who were
hel d hostage or were otherwi se detained in Iraq or Kuwait after 2 August
1990. The nonetary paynents and insurance coverage were provided by the
Clai mant pursuant to United States |legislation enacted to provide relief to
persons who | ost wages and insurance coverage while in a “hostage status”
inlraq or Kuwait. 65/

282. The nonetary paynents to the eligible hostages covered the period
from2 August 1990 to the date of each hostage's release fromlraq or
Kuwait. On the other hand, the insurance coverage for the eligible

host ages covered the period from2 August 1990 and for 12 nonths foll ow ng
the date of each hostage’'s release fromlraq or Kuwait. The evidence
indicates that the last of the eligible hostages was “rel eased” on 26
February 1991

(b) Anal ysi s and val uati on

283. The Panel considers that the nonetary paynents and costs of insurance
coverage provided by the Departnent of State constitute | osses sustained as
a result of “hostage-taking or other illegal detention” and “paynents nade
or relief provided by Governments or international organizations to others”
wi thin the neani ng of paragraphs 34(e) and 36, respectively, of Governing
Council decision 7 and are thus in principle conpensabl e.

284. The Panel finds that the nonetary paynments were nade to conpensate
for the loss of incone the hostages woul d have earned had they not been
taken hostage or otherwise illegally detained. Accordingly, the tinme
period for which such paynents are justified is the length of their
detention. This is subject, however, to the principle set out by the Pane
in the First Report that the Conm ssion cannot award nore to Governnents
who provided relief to others than the recipients of the relief would have
been entitled to had they filed individual clains.
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285. The Panel therefore recomends conpensation for the nonetary
paynents, to the extent that they are supported by sufficient docunentary
and ot her appropriate evidence and subject to the limtation set out in the
par agr aph above.

286. Wth respect to the cost of providing insurance coverage, the Pane
considers that for the period of the hostage status and for a three-nonth
transition period after a hostage's rel ease, the insurance coverage

provi ded by the O ainmant anounted to tenporary and extraordinary relief and
the cost thereof was a direct result of Iraq s invasion and occupation of
Kuwai t. However, after the three-nonth transition period, the cost ceased
to be tenporary and extraordinary in nature.

287. Accordingly, the Panel recomends conpensation for the costs of

i nsurance coverage for a maxi mum period including three nonths foll ow ng
the rel ease of each of the hostages, to the extent that the costs are
supported by sufficient documentary and other appropriate evidence.

(c) Recommendat i on

288. The Panel recommends an award in the anount of US$2, 878,381 for
payment or relief to others. 66/

5. Evacuation costs

(a) Facts and contentions

289. The O ai mant seeks US$3, 781, 039 as conpensation for transportation
food and accommodation costs that it incurred in connection with the
evacuation of United States nationals fromlraq, Kuwait, Saudi Arabia,

I srael and Bahrain. According to the Clainmant, the najority of the
evacuees |left the region on chartered aircraft flights and flewto the
United States via Europe. Part of the transportation costs clained by the
Department of State relate to bank wire transfer fees incurred in Septenber
1990 in connection with charter aircraft flights hired fromlraqi A rways.

290. The daimant al so seeks US$741, 753 as rei nbursenment for subsistence
al | ownances paid by the Claimant to its enpl oyees and their dependants
evacuated fromlraq, Kuwait, Saudi Arabia, Israel and Bahrain. The
paynents were intended to cover the |iving expenses of the enpl oyees and
their dependants following their arrival in the United States for a period
of up to 180 days.
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291. Additionally, the C aimnt seeks US$91, 746 as conpensation for (a)
travel costs incurred in sending sone of its enployees to neet and assi st
in the |ogistics of evacuation flights fromthe Mddle East and Europe to
the United States, and (b) travel, neeting and video production costs
relating to the Claimant’s “Family Qutreach” assistance programme for the
famlies of United States nationals held hostage or otherw se detained in
Irag or Kuwait.

(b) Anal ysi s and val uati on

292. The Panel considers that the principles governing the conpensability
of clains for evacuation costs identified at paragraph 44 above, are
applicable to the evacuation claimof the Departnent of State. On the
basis of these principles, the Panel finds that the transportation
including the bank wire transfer fees, food and accommpdati on costs
incurred to evacuate United States nationals fromlraq, Kuwait, Israel and
Saudi Arabia are conpensable, to the extent they are supported by
sufficient docunmentary and ot her appropriate evidence.

293. Wth regard to the claimfor subsistence all owances, the Panel notes
that in the Third and Fourth Reports it found that allowances paid to
Governnent officials and famly nenbers after their arrival in their home
State were not conpensable as they “were not intended to cover ‘tenporary
and extraordinary living expenses that result[ed] fromindividuals’
departure from Kuwait or Iraq during the period of 2 August 1990 to 2 March
1991'” 67/ but, rather, were “discretionary paynments for ongoing ordinary
living expenses ... incurred after a person has left the region”. 68/ For
these sane reasons, the Panel finds that the Department of State’'s claim
for subsistence allowances is not conpensabl e.

294. The Panel considers that the principles set out in paragraphs 56 and
57 above are applicable to the Departnent of State’'s claimfor the costs of
its enpl oyees neeting and assisting with evacuation flights, and to its
claimfor the costs incurred in undertaking and i npl enenting a programre
designed to assist the fanlies of hostages to cope with the crisis.
Consequently, the Panel finds that these costs are not conpensable, since
they do not represent expenditures of an extraordi nary nature.

(c) Recommendat i on

295. The Panel recommends an award in the anount of US$3, 770, 339 for
evacuati on costs.
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6. Public service expenditures

(a) Facts and contentions

296. The O ai mant seeks US$815, 521 as conpensation for the costs of
establishing and operating a “Task Force” in the United States which
recei ved and responded to enquiries regarding the welfare and whereabouts
of United States nationals in the Persian Gulf region and which issued
travel advisories and warnings “regarding the Gulf Crisis”. These costs
i ncluded the cost of enployee benefits, salaries and overtine, office
suppl i es and conmmuni cati ons equi pnent, and the cost of crisis nanagenent
training provided to the Claimnt’s enpl oyees by a private conpany.

297. The Caimant originally sought US$2,573,661 as conpensation for the

i ncreased costs of operating United States diplomatic and consul ar posts in
Kuwai t, Iraq, Saudi Arabia, Israel and Bahrain during the period from?2
August 1990 to 2 March 1991. These increased costs allegedly included

enpl oyee overtime and danger pay, operational itens such as hand-hel d
radi os and office supplies, the cost of transferring additional staff to
the region, and the cost of purchasing protective equipnent, such as gas
masks, for distribution to enployees and United States nationals. Inits
response dated 29 June 1999 to the article 34 notification, the d ai nant
reduced its claimfor these costs to US$2, 439, 661

(b) Anal ysi s and val uati on

298. The Panel considers that the principles governing public service
expenditures of a general nature, as set out in paragraphs 56 and 57 above,
are applicable to the Departnment of State's clains for the costs of the
“Task Force” and the increased costs of the diplomatic and consul ar posts.
Appl ying these principles, the Panel finds that the Departnent of State
incurred the expenses in the exercise of its “protective functions in tines
of energency” and that the expenses are not of such an extraordi nary nature
as to warrant their conpensability.

299. Wth regard to the Departnent of State's claimfor the costs of

pur chasi ng protective equi pnment, such as gas nmasks, for distribution to
enpl oyees and United States nationals, the Panel considers that the
principles set out in paragraph 59 above are applicable here. The Pane
finds, however, that the Cainmant produced insufficient docunentary and
other appropriate evidence to permt it to verify and val ue the Depart nent
of State’s claimfor the costs of protective equipnent. |In particular
despite a request in the article 34 notification, the Caimnt did not



S/ AC. 26/ 2000/ 13
Page 72

provi de sufficient evidence of the anbunt and type of protective equi pnent
purchased by its diplomatic and consul ar posts, nor a breakdown of the
destination of such equi pnent. Accordingly, this claimis not
conpensabl e.

(c) Recommendat i on

300. The Panel recommends no award of conpensation for public service
expendi tures.

7. Oher

(a) Facts and contentions

301. The d ai mant seeks US$24, 000 as conpensation for the costs of
preparing its Caimfor submission to the Conmission. The dainmant al so
seeks interest on the conpensati on awarded, running fromthe date of the
|l oss to the date on which paynent of the award is nmde.

(b) Anal ysi s and val uati on

302. For the reasons set out at section |IV.D above, the Panel takes no
action in respect of the claimfor claimpreparation costs.

303. The Panel finds the claimfor interest falls within the scope of
Governi ng Council decision 16, as discussed in section |V.G above.

(c) Recommendat i on

304. The Panel makes no recomendation in respect of claimpreparation
costs and in respect of interest.

8. Recommendation for the United States of America

305. Based on its findings regarding the Caimof the United States of
Anerica, the Panel recommends conpensation in the anmount of US$7, 257,616
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Tabl e 10. Recommended conpensation for the United States of Anerica
d ai m anount Recommended
d ai m el enent (ori gi nal conpensati on
currency) (Uss)
(Uss$)

Cont ract 478, 441 234,564
Real property 539, 926 189, 013
QG her tangible property 1, 059, 812 185, 319
Payment or relief to others 4, 330, 088 2,878, 381
Evacuation costs 4,614,538 3,770, 339
Publ i c service expenditures 3, 255, 182 nil
O her 24,000 nil
Tot al 14, 301, 987 7,257,616
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V. SUMVARY OF RECOMVENDATI ONS
306. Based on the foregoing, the Panel recommends the follow ng anounts of

compensation for direct |osses suffered by the dainmants as a result of
Iraq’s invasion and occupation of Kuwait:

(a) Canada - Consolidated daim US$9, 292, 112;

(b) The Federal Republic of Gernany — M nistry of Defence:
US$63, 416;

(c) The Ki ngdom of the Netherlands: US$220, 086;

(d) The Islam c Republic of Pakistan: US$16, 535, 557;

(e) The Republic of the Philippines — Consolidated Caim
Uss$7, 567, 327;

(f) The Denocratic Socialist Republic of Sri Lanka — Central Bank
of Sri Lanka: US$2, 959, 696;

(9) The Republic of Tunisia — Tunisian Agency for Enploynent: NL;

(h) The Republic of Turkey: US$130, 424;

(i) The United Kingdom of Great Britain and Northern Ireland —
Forei gn and Conmonweal th O fice: US$499, 935; and

(j) The United States of America — Departnent of State:

US$7, 257, 616.

Geneva, 4 February 2000

( Si gned) M. Bjgrn Haug
Chai r man

( Si gned) M. Ceorges Abi- Saab
Conmi ssi oner

( Si gned) M. M chael J. Bonell
Conmi ssi oner
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Not es
1/ Gover ni ng Council decision 10, “Provisional Rules for O ains
Procedure”, (S/AC. 26/1992/10).
2/ “F1” clainms are the claims of international organizations and all

Governnents other than the Governnents of the Hashenite Kingdom of Jordan
the State of Kuwait and the Ki ngdom of Saudi Arabia.

3/ The ampunts include anmendments made by the Claimants within the
deadl i nes di scussed in section IV.Ain this Report. Portions of the
Canadi an, German and Net herl ands Foreign Mnistry clains that related to
environnmental |osses were severed and assigned to the category “F4” Panel
appoi nted to review environnental clains. The anounts clained are stated
in United States dollars although many Clains were originally expressed in
other currencies. |In respect of Claims filed in other denoninations, the
United States dollar anmounts have been cal cul ated by using the August 1990
rates of exchange as indicated in the United Nations Monthly Bulletin of
Statistics, Vol. XLV, No.4, April 1991, (ST/ESA/ STAT/ SER. 1/220).

4/ Category “C’' claims are individual clains for damages up to

US$100, 000 whil e category “D’ clains are individual clainms for danmeges
above US$100,000. Pursuant to Governing Council decision 1,
(S/AC. 26/ 1991/1), as confirmed in paragraph 3 of Governing Council decision
13, (S/AC. 26/1992/13), questions of multiple recovery do not arise in
relation to paynents made under category “A’ (departure clainms). It was,
therefore, not necessary to carry out cross-category checks in respect of
evacuation costs and departure clains in category “A’

5/ Cross-category checks reveal ed that conpensation totalling US$4, 077
was recommended in respect of the three category “C' claimants for the same
| osses for which conpensati on woul d ot herwi se have been recomrended for the
United States of Anerica — Departnment of State. The amount of conpensation
recommended for the United States’ claimin respect of |osses for “paynent
or relief to others” takes into account the anounts reconmended by the
category “C’ Panel for those three claimnts.

6/ “Report and Recommendati ons nmade by the Panel of Conmi ssioners
concerning Part One of the First Instalnment of O ains by Governments and
International Organizations (Category ‘F Clainms)”, (S/AC. 26/1997/6), (“the
First Report”), paras. 47-64. See also “Report and Recommendati ons nade by
the Panel of Commi ssioners concerning Part Two of the First I|Instal nent of
Clains by Governments and International Organizations (Category ‘F
Clains)”, (S/AC. 26/1998/4), (“the Second Report”), para. 45; “Report and
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Recommendati ons nmade by the Panel of Conmi ssioners concerning the Second
Instal ment of ‘F1' Clains”, (S/AC 26/1998/12), (“the Third Report”), para.
75; and “Report and Recommendati ons nade by the Panel of Commi ssioners
concerning the Third Instalnent of ‘F1' dains”, (S/AC 26/1999/7), (“the
Fourth Report”), para. 75.

7/ See the First Report, para. 62

8/ See Letter dated 11 March 1998 fromthe secretariat to the Pernanent
M ssions of States and Ofices of International O ganizations
(UNCC/ EXE/ 614/ 1998); Sunmary Record of the sixty-fourth Meeting of the
Governing Council, (S/AC 26/SR 64), para. 10 and Provisional Sunmmary Record
of the seventy-seventh Meeting of the Governing Council, (S/AC. 26/SR 77),
para. 14.

9/ Governing Council decision 19, “Mlitary Costs”, (S/AC. 26/Dec.19
(1994)).

10/ Governing Council decision 18, “Distribution of Paynents and
Transparency”, (S/AC. 26/ Dec.18 (1994)).

11/ The Third Report, para. 118. See also, the Fourth Report, paras.
134-135.

12/ See, e.g., “Report and recomendati ons nmade by the Panel of
Conmi ssi oners concerning the First Instal nent of individual clains for
damages up to US$100, 000 (category ‘C clains)” (S/AC. 26/1994/3), (the “'C
Report™), pp. 31-32; “Report and reconmendati ons made by the Panel of
Conmi ssi oners concerning the First Instal nent of ‘E2’ clains”
(S/AC. 26/ 1998/ 7), para. 279; “Report and recommendati ons nade by the Pane
of Conmi ssi oners concerning the First Instalnment of ‘E4" clains”

(S/ AC. 26/ 1999/ 4), para. 227; and the First Report, para. 100.

13/ The First Report, paras. 99-102; the Third Report, paras. 126 and
128; and the Fourth Report, paras. 157-160.

14/ Ibid., and al so the Second Report, para. 74.

15/ United Nations Monthly Bulletin of Statistics, Vol. XLV, No. 4, Apri
1991, ( ST/ ESA/ STAT/ SER. 1/220).

16/ Governi ng Council decision 16, “Awards of Interest”,
(S/ AC. 26/ 1992/ 16) .
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17/ “United Nations Conpensation Conmission, ClaimForms for Governments
and I nternational Oganizations (FormF)”, Part “F', Summary of Losses
Cl ai ned.

18/ UNCC cl ai m nunber 5000300.

19/ The Fourth Report, para. 88. See also, the First Report, paras.
67-68 and the Third Report, paras. 83-85.

20/ The principles set out in section IV.C above are not applicable here
since the paynment at issue does not constitute a relief contribution

21/ The First Report, paras. 92-96 and the Third Report, paras. 100-111

22/ The Panel recognizes that the category “E2” Panel in its “Report and
Recommendati ons nmade by the Panel of Conmi ssioners Concerning the Third
Instal ment of ‘E2’ Cains” (S/AC 26/1999/22), at paras. 69 and 70, found
that there were mlitary operations or a threat thereof affecting the |and,
wat ers and airspace of Bahrain (for the period 22 February 1991 to 2 March
1991) and Qatar (for the period 25 February 1991 to 2 March 1991).

However, the Panel considers that the context and factual circunstances
underlying the category “E2" Panel’s determnmination are different fromthose
faced by this Panel, which relate to a governnent’s evacuati on of

i ndi vidual s and the provision of protective neasures.

23/ The paynment made to lraqgi Airways for the chartering of the aircraft
does not constitute a violation of the enbargo inposed on Iraq; at its
fifth neeting held on 31 August 1990, the United Nations Sanctions
Conmittee decided that flights carrying passengers only would not
contravene Security Council resolution 661 (1990), (S/AC. 25/SR 5, 12

Sept ember 1990), reprinted in D.L. Bethlehem (Ed.), The Kuwait Crisis:
Sanctions and their Econonic Consequences (1991), p. 794, at p. 801

24/ The Third Report, para. 120.
25/ Ibid., para. 121

26/ The Fourth Report, para. 148.
27/ The First Report, para. 98.
28/ The Third Report, para. 122

29/ The Fourth Report, para. 140.
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30/ The First Report, paras. 83-84. See also the “*C Report”, p. 12
31/ The Fourth Report, para. 117
32/ | bi d.

33/ Governing Council decision 7, “Criteria for additional Categories of
Cains”, (S/AC. 26/1991/7/Rev.1).

34/ UNCC d ai m nunber 5000305.

35/ Security Council resolution 688 (1991) of 5 April 1991 condemmed the
repression of the Iraqi civilian population in many parts of Iraq,
including in Kurdi sh popul ated areas which had led to a nmassive flow of
refugees and, in paragraph 6, appealed to all Menber States and all

humani tari an organi zations to contribute to the humanitarian relief
efforts.

36/ UNCC d ai m nunber 5000306

37/ The First Report, para.74. See also, the Second Report, paras.
55-56; the Third Report paras.78-79 and the Fourth Report, paras. 78-80.

38/ The Third Report, para. 81

39/ The First Report, paras. 71-73; the Second Report, paras. 63 and 73;
the Third Report, paras. 90-92 and the Fourth Report, paras. 91-92

40/ The invoices submtted in support of this claimindicate that the
repair costs anmounted to KD 700, which converts to NG. 4, 112 after
application of the rate of exchange adopted by the Panel. See para. 27 of
this Report.

41/ The First Report, paras. 76-78. See also, the Third Report, para. 94
and the Fourth Report, para. 100.

42/ “Sanction Decision on the Exchange of Trade through Aviation and

Shi pping, Irag and Kuwait 1990”", 10 August 1990/Nr S/J 31.434 Director-
General of Shipping, Industry and Maritime Affairs/Legislation and Lega
Affairs Branch, published in the Staatscourant (Governnment Gazette) 154
dated 10 August 1990.

43/ Governi ng Council decision 9, “Propositions and Concl usi on on
Conpensation for Business Losses: Types of Danmages and Their Val uation”
(S/ AC. 26/ 1992/ 9).



S/ AC. 26/ 2000/ 13
Page 79

44/ Governi ng Council decision 15, “Conpensation for Business Losses
Resulting fromlraq s Unlawful Invasion and Cccupation of Kuwait where the
Trade Enbargo and Rel ated Measures Were al so a Cause”, (S/AC. 26/1992/15*).

45/ See also para. 71 of this Report.

46/ The Panel notes that the Netherlands was a nmenber of the Allied
Coalition Forces, and therefore subject to Governing Council decision 19.

47/ “Report and Recommendati ons Made by the Panel of Conmi ssioners
Concerning the First Instalnment of Clains for Departure Fromlraq or Kuwait
(Category “A” dains)” (S/AC 26/1994/2), p. 27

48/ Governi ng Council decision 13, “Further Measures to Avoid Miltiple
Recovery of Conpensation by Caimants,” para. 3.b. (S/AC 26/1992/13).

49/ In the absence of information regarding the date that the European
Conmi ssion’s financial contribution was received by the Governnent of

Paki stan, the Panel proceeds to use 17 Decenber 1990 as the date for
determ ning the currency exchange rate for US$4.45 nillion. This is the
date that Norway's financial contribution was transferred to the Governnent
of Pakistan, and the Panel therefore considers it reasonable to utilize
such date. Consequently, the European Conmission's financial contribution
of US$4.45 nillion converts to PKR 97,455,000, using the nmonthly rate for
Decenber 1990 as reported in the United Nations Monthly Bulletin of
Statistics.

50/ The First Report, para. 85.

51/ The Third Report, para. 97. See also the Fourth Report, paras.
104- 106.

52/ See para. 71 of this Report.

53/ Norway’ s financial contribution of US$2.58 million converts to PKR
56, 502, 000 as at 17 Decenber 1990. See endnote 49 above.

54/ See al so the discussion of windfall profits in “Report and
Recommendati ons nade by the Panel of Conmi ssioners concerning the First
Instal ment of ‘E4" Cains”, (S/AC 26/1999/4), paras. 175-181

55/ S/ AC. 26/ 1994/ 2, p. 25.

56/ This figure is based on the Claimant’s conversion of |oss anmpbunts it
incurred in currencies other than United States dollars.
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57/ This figure is based on the Claimant’s conversion of |oss anmpbunts it
incurred in currencies other than United States dollars.

58/ The Third Report, paras. 95-97; and the Fourth Report, paras.
104- 106.

59/ Governing Council decision 7, op. cit.
60/ The First Report, para. 88.

61/ “Report of recommendati ons nmade by the Panel of Commi ssioners
concerning the First Instalnent of ‘E2’° dains”, (S/AC 26/1998/7),
para. 90

62/ The Fourth Report, paras. 108-109.

63/ The MIlitary Personnel and Civilian Enpl oyees’ Cains Act of 1964 (78
Stat. 767, 31 U S.C. 24-243), as anended by Public Law No. 91-311 and
Public Law No. 96-519.

64/ The Second Report, paras. 55-56

65/ Section 599C of the Foreign Operations, Export Financing, and Rel ated
Programs Appropriations Act, 1991 (Public Law No. 101-513).

66/ The ampbunt recomended takes into account the amobunts recomrended by
the category “C’' Panel in respect of three individual clainmnts, as noted
in para. 9 of this Report.

67/ The Third Report, para. 106; and the Fourth Report, paras. 130-131

68/  Ibid.



