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Introduction

1. In its decision 1999/105, the Sub-Commission on the Promotion and Protection of
Human Rights, recalling its resolution 1998/5 and noting Commission on Human Rights
resolution 1999/81 and Economic and Social Council decision 1999/253, decided to renew its
authorization to the Special Rapporteur on the concept and practice of affirmative action to
request the United Nations High Commissioner for Human Rights to send a questionnaire to
Governments, international organizations and non-governmental organizations, inviting them to
provide all relevant national documentation on the subject of affirmative action.

2. On 6 June 2000, the questionnaire (annex) was sent by the Office of the United Nations
High Commissioner for Human Rights (OHCHR), to Governments, international organizations
and non-governmental organizations.

3. As the time available was too short to expect Governments to respond to a questionnaire
sent to them, the present preliminary report will contain a first section providing an analysis of
international conventions containing provisions relating to the concept of affirmative action and
a second section, based mainly on the examination of legal doctrine, on the limits international
law sets on affirmative action measures.

I.  THE CONCEPT OF AFFIRMATIVE ACTION IN INTERNATIONAL LAW

4. The concept of affirmative action is generally referred to in international law as “special
measures”.  The first mention of these “special measures” was made by the Government of India
during the drafting of the International Covenant on Economic, Social and Cultural Rights
(ICESCR).  India suggested that an explanatory paragraph should be included in the text of
article 2 specifying that:

“Special measures for the advancement of any socially and educationally backward
sections of society shall not be construed as distinctions under this article.  Alternatively,
the Committee might wish to insert in its report a statement, which would make that
interpretation clear.”1

5. The representative of India pointed out that the implementation of the principles of
non-discrimination raised certain problems in the case of the particularly backward groups still to
be found in many underdeveloped countries.  In his country, the Constitution and the laws
provided for special measures for the social and cultural betterment of such groups.  Measures of
that kind were essential for the achievement of true social equality in highly heterogeneous
societies.  As he felt certain that the authors of the draft covenant had not intended to prohibit
such measures, which were in fact protective measures, he therefore thought it essential to make
it clear that such protective measures would not be construed as discriminatory within the
meaning of the paragraph.  His proposal was withdrawn, although expressly supported by other
representatives.  However, it was felt that the “difficulty experienced by the Indian representative
would best be met by the inclusion of an interpretative statement in the Committee’s records,
rather than insertion of an additional paragraph in the draft Covenant”.2
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6. According to Craven the ICESCR does not envisage an absolute equalization of result in
the sense of achieving an equal distribution of material benefits to all members of society.  It
does, however, recognize a process of equalization in which social resources are redistributed to
provide for the satisfaction of the basic rights of every member of society, based on the idea of
equality of opportunity.3  In its first General Comment, the Committee on Economic, Social and
Cultural Rights states that an initial step towards the realization of the Covenant rights is to
identify the disadvantaged sectors of the population, which should be the focus of positive State
action aimed at securing the full realization of their rights.4

7. The idea of equality of opportunity is specifically to be found in articles 7 (c)
and 13 (2) (c) of that Covenant.  Article 7 (c), in particular, specifies that the only legitimate
considerations in achieving equality of opportunity for promotion are seniority and competence.
Craven argues that States would appear to be under an obligation to eliminate all other barriers to
promotion that might exist both de jure and de facto.  In particular, this may require the adoption
of positive measures to promote the opportunities of groups in society that are under-represented
in higher management positions.  Article 13 (2) (c) provides that higher education shall be made
equally accessible to all on the basis of capacity.  That positive measure may be taken on behalf
of certain groups in society is confirmed by the text of article 10 (2) and (3) of the Covenant that
provides for special measures of protection to be accorded to mothers before and after childbirth
and to children, especially in the workplace.

8. However, Craven further adds that all the articles do appear to rule out the possibility of
quotas being imposed in the contexts of promotion in employment and access to higher
education.  They prohibit advantages being given on grounds other than seniority, competence
and capacity.  Craven believes, though, that a case could be made for the operation of quota
systems in each case on the basis that the terms of the articles are open to “progressive
achievement”.  Thus, a system in which a proportion of places in higher education is set aside for
students of a particular group could be justified, if it could be shown that it would ultimately
contribute to the achievement of equal access on the basis of capacity at some stage in the future.
Even then, that wider concerns of social utility could not be used as justificatory evidence means
that the possibilities for imposing quotas with respect to higher education and employment are
strictly limited.

9. Particularly interesting also are the general comments of the Committee on Economic,
Social and Cultural Rights (CESCR).  General Comment No. 5 has included “disability” as
ground on which special treatment can be justified.  An explicit disability-related provision in the
ICESCR is absent, probably due to lack of awareness, but in its general comment, the Committee
stated clearly:

“The obligation of States parties to the Covenant to promote progressive realization of
the relevant rights to the maximum of their available resources clearly requires
Governments to do much more than merely abstain from taking measures which might
have a negative impact on persons with disabilities.  The obligation in the case of such a
vulnerable and disadvantaged group is to take positive action to reduce structural
disadvantages and to give appropriate preferential treatment to people with disabilities in
order to achieve the objectives of full participation and equality within society for all
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persons with disabilities.  This almost invariably means that additional resources will
need to be made available for this purpose and that a wide range of specially tailored
measures will be required.”5

10. In General Comment No. 13, it is maintained that the adoption of temporary special
measures intended to bring out de facto equality for men and women and for disadvantaged
groups is not a violation of the right to non-discrimination with regard to education, so long as
such measures do not lead to the maintenance of unequal or separate standards for different
groups, and provided they are not continued after the objectives for which they were taken have
been achieved.  Therefore, in some circumstances, separate educational systems or institutions
for groups shall be deemed not to constitute a breach of the Covenant.6

11. When the Third Committee of the General Assembly discussed the non-discrimination
provisions of the International Covenant on Civil and Political Rights (ICCPR), the
representative of India raised his point again and suggested that article 2 (1) of the ICCPR should
be followed by an explanatory paragraph reading:  “Special measures for the advancement of
any socially and educationally backward sections of society shall not be construed as distinctions
under this article.”

12. He stated that, owing to past treatment or historical circumstances, a certain sector of the
people had to be given greater privileges and protection only for a certain period of time in order
to promote the rights of those people to re-establish their equality and conditions under which
there would remain no need for such provisions, and equal opportunities would exist for all.  If
the Committee did not favour the insertion of that paragraph in the draft covenant, a passage of
similar content should be included in the Committee’s report.  The Committee again endorsed
the point made by the representative of India and stated that that interpretation, to which there
was no objection, should be specially mentioned in the report.7  The same views were held on
article 26.8

13. In its general comment on article 26 of the ICCPR, which is a general non-discrimination
clause, the Human Rights Committee pointed out that

“the principle of equality sometimes requires States parties to take affirmative action in
order to diminish or eliminate conditions which cause or help to perpetuate
discrimination prohibited by the Covenant.  For example, in a State where the general
conditions of a certain part of the population prevent or impair their enjoyment of human
rights, the State should take specific action to correct those conditions.  Such action may
involve granting for a time to the part of the population concerned certain preferential
treatment in specific matters as compared with the rest of the population.  However, as
long as such action is needed to correct discrimination in fact, it is a case of legitimate
differentiation under the Covenant”.9

14. The practice of the Human Rights Committee confirmed its view on affirmative action.
During the consideration of a report of Sweden, it was recalled that article 26 does not only refer
to equality before the courts but also to equal protection of the law:
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“Article 26 of the Covenant referred not merely to the, as it were, negative or passive
aspect of the prevention of discrimination through guarantees of equality before the law -
an aspect already covered by article 14 of the Covenant - but also to the positive aspect of
‘active protection against discrimination’ on the various grounds enumerated.”

15. The representative of the Government of Sweden replied that he “agreed that article 26
called for positive action for the elimination of discrimination, and not merely passive measures
of prevention”.10

16. In the case Stalla Costa v. Uruguay, the author complained of the preferential treatment,
regarding the reinstatement to the public service of former public officials who had previously
been unfairly dismissed on ideological, political, or trade union grounds.  The author complained
that this preferential treatment unfairly prejudiced his own chances of gaining a public-service
job.  The alleged discrimination was found to be permissible affirmative action in favour of a
formerly disadvantaged group.  The Committee considered the Act conferring such preferential
treatment to be a “remedy” for persons who had previously suffered from violations of
article 26.11

17. In Ballantyne, Davidson and McIntyre v. Canada, the Committee found that it was not
necessary, in order to protect the vulnerable position in Canada of the francophone group, to
prohibit commercial advertising in English.  This protection may be achieved in other ways that
do not preclude the freedom of expression, in a language of their choice, of those engaged in
such fields as trade.12  Thus, the affirmative action provision in this case was found to go too far,
it was disproportionate to its ends.

18. The following inferences can be made on the basis of the two International Covenants.
During the drafting of the ICRSCR and the ICCPR, it was generally accepted that a prohibition
of discrimination and distinction, respectively, did not preclude positive measures being taken in
favour of disadvantaged groups.  It was generally agreed that the prohibition was only aimed at
distinction of an unfavourable kind lacking any objective or reasonable basis.  Moreover, it was
also widely accepted that equality did not mean identity of treatment and that there were cases in
which the law was justified in making distinctions between individuals or groups.

19. Therefore, according to Thornberry, it can be concluded that the concept of affirmative
action is not contrary to the law of the Covenants.13  In the same vein,  Vijapur argues that the
principle of non-discrimination in international human rights law clearly implies compensatory
unequal treatment of individuals and groups who do not differ from the majority by their
nationality, language or religion but only by their social and economic backwardness.  He finds
support for his conclusion in the inclusion of special protection clauses in human rights
instruments.14  Some authors even believe that the gist of the general comments is that
affirmative action to implement the ICCPR’s non-discrimination obligations is mandatory.15

Yet, it should be stressed that neither of the Covenants has explicitly recognized the obligatory
nature of affirmative action.16  Nor are the form of affirmative action and situation in which such
action must be taken defined, owing to the complexity of the issue.

20. The International Labour Organization (ILO) has been a pioneer in using mainly
promotional conventions to realize defined objectives and policies.  The ILO has also set out
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standards to be achieved, consequent with the principle of equal remuneration for work of equal
value, incorporated into the ILO Constitution, and of equality of all human beings, irrespective
of race, creed or sex, as proclaimed in the 1944 Declaration Concerning the Aims and Purposes
of the ILO, adopted by the International Labour Conference at Philadelphia.

21. The ILO Discrimination (Employment and Occupation) Convention of 1958 (No. 111),
which was chiefly aimed at racial discrimination but is applicable to other forms of
discrimination as well, engages each member State to undertake to pursue a national policy
designed to promote equal opportunities and treatment in respect of employment and occupation
with a view to eliminating any discrimination, enacting legislation to that effect and seeking the
cooperation of employers’ and workers’ organizations and other appropriate bodies (arts. 2
and 3).  Article 5 is one of the first articles in an international treaty to permit explicitly “special
measures of protection or assistance” designed to meet the particular requirements of persons
who, for reasons such as sex, age, disablement, family responsibilities or social or cultural states,
are generally recognized as requiring special protection or assistance.  It is clearly stated that
these special measures will not constitute discrimination.

22. In 1960, a similar Convention relating to the field of education was adopted in the
framework of UNESCO.  The UNESCO Convention against Discrimination in Education singles
out, in its article 1, as a discriminatory act the establishing or maintaining of separate educational
systems.  Article 2, however, qualifies that prohibition.  It allows:  (i) separate educational
systems set up for pupils of the two sexes on an equivalent basis; (ii) educational systems
separated for religious or linguistic reasons, offering an education which is in keeping with the
wishes of the pupil’s parent or legal guardians, on an optional basis and if the education provided
conforms to certain standards; (iii) private educational institutions, if their object is not to
exclude any group but to provide educational facilities in addition to those provided by the
public authorities, under certain conditions.  This article does not refer to special measures of
favourable discrimination, but only determines when separate educational systems will not be
deemed to constitute discrimination.  Moreover, it does not explicitly provide for special public
schools.

23. Article 5 of the same Convention relates to the right of members of national minorities to
carry on their own educational activities, such as the teaching of their own language, provided
that this right is not exercised in a manner which prevents the members of those minorities from
understanding the culture and language of the community as a whole and from participating in its
activities, or which prejudices national sovereignty.  The standard of such education should not
be lower than the general standard and attendance at such schools should be optional.  States
parties have to undertake all necessary measures to ensure the application of this right, but there
is no suggestion that the State is obliged to provide financial or other assistance to the group.
Thornberry labels this a case of negative rather than positive freedom.17  The travaux
préparatoires also indicate that special measures aimed at meeting special requirements of
persons in particular circumstances, such as backward children, the blind, immigrants and
illiterate populations, were not “unjustified” preferences, but would rather raise deprived persons
to a condition of genuine equality.18
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24. The International Convention on the Elimination of All Forms of Racial Discrimination
(ICERD) adopted in 1966, deals in paragraph 4 of article 1 with what was called “favourable
discrimination”:  measures taken in favour of certain racial or ethnic groups or individuals in
order to ensure to them equal enjoyment or exercise of human rights and fundamental freedoms.

“Special measures taken for the sole purpose of securing adequate advancement of
certain racial or ethnic groups or individuals requiring such protection as may be
necessary in order to ensure such groups or individuals equal enjoyment or exercise of
human rights and fundamental freedoms shall not be deemed racial discrimination,
provided, however, that such measures do not, as a consequence, lead to the maintenance
of separate rights for different racial groups and that they shall not be continued after the
objectives for which they were taken have been achieved.”

25. This paragraph should be related to article 2, paragraph 2, of the same Convention which
imposes on States parties the duty to take special measures to ensure the adequate development
and protection of certain racial groups or individuals belonging to them, for the purpose of
guaranteeing them the full and equal enjoyment of human rights and fundamental freedoms.  It
was underlined that protection of certain groups did not constitute discrimination, provided that
such measures were not maintained after the achievement of the aims for which they had been
taken.

26. Both articles find their origin in article 2, paragraph 3, of the United Nations Declaration
on the Elimination of all Forms of Racial Discrimination adopted in 1963.  The reason that the
Convention deals twice with the same problem is that while article 1 defines discrimination and
its paragraph 4 refers to a case in which the application of different treatment should not be
deemed discriminatory, article 2 relates to duties which are imposed by the Convention on States
parties; both insist upon the temporary character of the special measures, a reaction that was
inspired by the then existing system of apartheid.  In the debate on the paragraph on special
measures, some representatives were concerned that special measures could be used as a weapon
by Governments anxious to perpetuate the separation of certain groups from the rest of the
population, or to justify colonialism.  However, it was made clear that the aim should not be to
emphasize the distinctions between different racial groups, but rather to ensure that persons
belonging to such groups could be integrated into the community, in order to attain the objective
of equal development for all citizens.19

27. An application of article 1, paragraph 4, was made in the Australian case of
Gerhardy v. Brown, where the 1978 Pitjantjatjara Land Rights Act was disputed as being racial
discrimination.20  The Land Rights Act aimed to prevent any person other than a Pitjantjatjara
entering the Pitjantjatjara land, in the north-west of South Australia, without a permit from the
corporate body of the Pitjantjatjara.  The defendant Brown was an Aborigine, though not a
Pitjantjatjara and thus not permitted to enter.  The Australian High Court held that there was no
discrimination, because the Land Rights Act was deemed to be a special measure within the
meaning of article 1, paragraph 4, of the ICERD.  However, five of the seven judges held that in
the absence of article 1, paragraph 4, the provisions would have been discriminatory because
they made a distinction between Pitjantjatjara and non-Pitjantjatjara, one element of which was
the proposition that to be Pitjantjatjara was to be a member of a race.  Thus, the judges rejected
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the argument that the Land Rights Act merely recognized traditional ownership and was
therefore not discriminatory on the basis of race but a reasonable response to a traditional
relationship with land.

28. According to Brown, the Australian judges treated article 1, paragraph 1, of the ICERD
as being very much a prohibition on any formal discrimination by reference to a criterion
containing any element of race irrespective of its “legitimacy”.21  It follows that any provision
containing notions of aboriginality will be prima facie discriminatory unless it can be categorized
a “special measure”.  But, according to Brown, the fact that a primary criterion involves a
reference to race does not make the rule discriminatory in law, provided the reference to race has
an objective basis and a reasonable cause.  It is only when the reference lacks a reasonable cause
and is arbitrary that the rule concerned becomes discriminatory in the legal sense.  In the case of
the traditional ownership rights of the Pitjantjatjara, however, two other criteria were relevant,
that of tribal origin and that of traditional ownership.  The fact that this traditional ownership is
peculiar to a particular group of Aborigines does not make recognition of such land rights
discriminatory.  The legal recognition has an objective basis; it is not arbitrary and is
discriminatory only in the sense that a reasonable and legitimate policy coincides with racial
origin.  Secondly, the modalities of the different treatment must not be disproportionate in effect
to other groups.  This is a matter of assessment in relation to particular facts, specifically in the
case of recognition of land rights, where the restriction on freedom of movement raises the issue
of proportionality.  In other words, Brown maintains, even when the different treatment is not
discriminatory in a legal sense, the modalities, and the method of implementation, may be
unreasonable and hence discriminatory at the second level.

29. The Seminar on the elimination of all forms of racial discrimination, held in 1968,
undertook an important discussion on the legitimacy of reservations and quotas.  According to
one view, reservations and quotas were a fundamental means of promoting equality in law and in
fact for persons who had been victims of discrimination, but others believed that it would be
preferable to make special facilities available to backward groups in order to enable them to meet
the general standards of merit.  Though the second view is attractive, systems of reservations and
quotas are not necessarily inconsistent with the principle of equality, as long as they are of a
strictly temporary nature and are maintained no longer than is necessary to achieve the objectives
for which they are imposed, i.e. the rescue of backward groups from their economic and cultural
disabilities.  The crucial point was made that although under certain circumstances reservations
and quotas may be appropriate, they must always be of limited duration.22

30. The importance of the UNESCO Declaration on Race and Racial Prejudice of 1978,
although only a declaration, cannot be underestimated as it was widely supported, being adopted
unanimously by acclamation.  It is considered to have become part of the international law of
human rights, being a comprehensive international instrument that deals with the protection of
cultural and group identity and the value of diversity.  In article 1 of the Declaration, it is stated
that all individuals and groups have the right to be different, to consider themselves as different
and to be regarded as such.  The right to be different should not, however, serve as a pretext for
racial prejudice nor justify discriminatory practices, nor provide a ground for the policy of
apartheid.  Article 9, paragraph 2, requires that special measures be taken to ensure equality in
dignity and rights for individuals and groups wherever necessary, while ensuring that they are
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not such as to appear racially discriminatory.  This article does not mention “adequate
advancement” as an aim of special measures, which makes the Declaration a bit less paternalistic
and shows due respect to different groups.

31. The article further states that particular attention should be paid to racial or ethnic groups
which are socially or economically disadvantaged, so as to afford them, on a completely equal
footing and without discrimination or restriction, the protection of the laws and regulations and
the advantages of the social measures in force, in particular in regard to housing, employment
and health and to facilitate their social and occupational advancement, especially through
education.23 The fact that the article refers explicitly to social and economic measures is new;
moreover, these measures also involve an obligation to respect the authenticity of the culture and
values of the persons who are the object of the measures.   In the same vein, the preamble
strongly opposes any form of assimilation.  The innovative aspect of this Declaration is that it
asserts the need for affirmative action and at the same time recognizes the right to be different.

32. The Convention on the Elimination of All Forms of Discrimination against Women
of 1979 had a precedent in article 3 of the International Covenants:

“The States Parties to the present Covenant undertaken to ensure the equal right of men
and women to the enjoyment of all economic, social and cultural (civil and political)
rights set forth in the present Covenant”.

33. Many representatives thought that this article was merely a duplication of the general
non-discrimination clauses in article 2 of the ICCPR and of the ICESCR, and in article 26 of the
ICCPR.  It was pointed out, nevertheless, that article 3 did not merely state the principle of
equality but enjoined States to make equality an effective reality.24 As such, the Human Rights
Committee asserted in its General Comment No. 4 that article 3, like articles 2 (1) and 26 insofar
as those articles primarily deal with the prevention of discrimination on a number of grounds, of
which sex is one, requires not only measures of protection but also affirmative action designed to
ensure the positive enjoyment of rights.  This cannot be done by simply enacting law.25

34. In 1975 the ILO adopted a Declaration on Equality of Opportunity and Treatment for
Women Workers.26 Article 2, paragraph 2, states unambiguously that positive special treatment
during a transitional period aimed at effective equality between the sexes shall not be regarded as
discriminatory.27 According to MacKean, this formulation neatly summarizes the thesis that true
equality sought by international instruments does not necessarily require identical treatment of
all, but that special ameliorative measures are perfectly consistent with equality and do not
constitute discrimination so long as they are not continued after the need has disappeared.  In the
same vein, UNESCO decided in 1979, in view of the handicaps facing girls and women, that
until “full equality” of education and training opportunities was assured, there was a need for
special programmes for girls and women, so as to enable them to reduce and eventually
eliminate the gap.28

35. During the drafting of the Convention on the Elimination of All Forms of Discrimination
against Women (hereafter “Women’s Convention”) the question of special measures was
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discussed.  It was emphasized that the establishment of temporary conditions for women aimed
at establishing de facto equality should not be considered discriminatory.  Article 4 provides
explicitly:

“1. Adoption by States Parties of temporary special measures aimed at accelerating
de facto equality between men and women shall not be considered discrimination as
defined in the present Convention, but shall in no way entail as a consequence the
maintenance of unequal or separate standards; these measures shall be discontinued when
the objectives of equality of opportunity and treatment have been achieved.

“2. Adoption by States Parties of special measures, including those measures
contained in the present Convention, aimed at protecting maternity shall not be
considered discriminatory.”

36. That this article was controversial appears from the reactions of France and the
United Kingdom who insisted that the Convention should in no way require Governments to
impose “reverse discrimination”, by which they meant “discrimination in favour of women”,
since - save in certain carefully defined circumstances - this would represent a permanent
departure from the objective of equal status and opportunities and would not be in the long-term
interest of women themselves.  On the other hand, the Convention should permit, but not require,
temporary affirmative action measures in special fields to equalize opportunities for women in
situations where it was necessary to overcome an undesirable historical link.  States admitted that
although this might appear to be discriminatory, it was necessary to right wrongs done against
women in the past because of their sex.  However, it was stressed that this should be seen
essentially as a temporary measure which in the long term should become unnecessary.29

37. Problematic for some States were also the special protection measures concerning
maternity.  Some States felt that one’s physical constitution was not a matter of sex but
something that applied to both women and men.  MacKean considers that the controversy was
due to widespread confusion over terminology:  “If ‘equal treatment’ always means the ‘same’
or ‘identical’ treatment, then of course special measures are unequal, but if equality is used in a
normative sense then the difficulty disappears.  Similarly, if discrimination means unjustifiable
or unreasonable differentiations then the question arises whether certain measures are objectively
justifiable.  This can easily be shown for measures designed to protect women’s physiological
function, particularly childbearing, but as the ILO has shown, it is increasingly recognized that
measures designed to protect women as such because of their physical nature might equally well
be applied to some men.”30  Moreover, there was a lack of consensus during the drafting as to
whether a convention should deal with equality between men and women or the elimination of
discrimination against women.

38. Vogel-Polsky stated in her study, commissioned by the Steering Committee for Equality
between Men and Women of the Council of Europe (CDEG), that States that had become parties
to the Convention without making reservations on article 4 not only bound themselves to
eliminate discrimination against women, but also took upon themselves the obligation to restore
the balance between men and women in every aspect of social life through appropriate measures,
more specifically affirmative action.31  However, this position appears rather extreme.  From the
travaux préparatoires and the intention of the authors, it is important to note that this convention
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is promotional and programmatic and does not impose immediately binding legal obligations.
Article 4 merely creates the possibility to achieve de facto equality through affirmative action,
and acknowledges that affirmative action is not to be considered discriminatory.32  The
Committee on the Elimination of All Forms of Discrimination against Women, nevertheless,
took note of the still present need for action to implement fully the Convention by introducing
measures to promote de facto equality between men and women.  It recommended States parties
to make more use of temporary special measures such as positive action, preferential treatment
or quota systems to advance women’s integration into education, the economy, politics and
employment.33

39. The subsequent articles of the Women’s Convention guaranteeing diverse rights stipulate
each in an intentionally repetitive way:  that member States shall take “all appropriate” measures.
Vogel-Polsky argues that because the Convention refers to “all appropriate measures” in an
obligatory manner, it renders the “temporary special measures” referred to in article 4 not only
indispensable but, combined with the fact that the Convention seeks equality in fact, the most
appropriate measures to use.  Vogel-Polsky maintains that this interpretation of the relationship
between the various rights in the Convention and article 4 (which universally sanctions
affirmative action) is directly inspired by the principle of “appropriate or full effect”
(“effet utile”) of international law.34  The CEDAW seems to agree with this interpretation.

40. In its General Recommendation No. 23 on political and public life the Committee refers
to temporary special measures in the following way:

“While removal of de jure barriers is necessary, it is not sufficient.  Failure to achieve full
and equal participation of women can be unintentional and the result of outmoded
practices and procedures which inadvertently promote men.  Under article 4, the
Convention encourages the use of temporary special measures in order to give full effect
to articles 7 and 8.  Where countries have developed effective temporary strategies in an
attempt to achieve equality of participation, a wide range of measures [have] been
implemented, including recruiting, financially assisting and training women candidates,
amending electoral procedures, developing campaigns directed at equal participation,
setting numerical goals and quotas and targeting women for appointment to public
positions such as the judiciary or other professional groups that play an essential part in
the everyday life of all societies.  The formal removal of barriers and the introduction of
temporary special measures to encourage the equal participation of both men and women
in the public life of their societies are essential prerequisites to true equality in political
life.  In order, however, to overcome centuries of male domination of the public sphere,
women also require the encouragement and support of all sectors of society to achieve
full and effective participation, encouragement which must be led by States parties to the
Convention, as well as by political parties and public officials.  States parties have an
obligation to ensure that temporary special measures are clearly designed to support the
principle of equality and therefore comply with constitutional principles which guarantee
equality to all citizens.”35
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II.  LIMITS SET ON AFFIRMATIVE ACTION MEASURES

41. International law sets major limits on affirmative action measures.  These are:

(a) Affirmative action measures may not lead to discrimination;

(b) Affirmative action measures need to be temporary.

A.  The prohibition of non-discrimination

42. Of particular importance when assessing affirmative action measures is their relationship
with the principle of non-discrimination, which is the reverse formulation of the principle of
equality and one of the most - if not the most - fundamental human rights.  The principle of
equality has been solemnly affirmed in the 1948 Universal Declaration of Human Rights, which
states, “All human beings are born free and equal in dignity and rights”, and in Article 1 of the
Charter of the United Nations which asserts as one of the goals of the Organization “to achieve
international cooperation (…) in promoting and encouraging respect for human rights and for
fundamental freedoms for all without distinction as to race, sex, language, or religion”.  A
similar provision is contained in all the human rights instruments of the international regional
systems, such as the Council of Europe, the Organization of American States and the
Organization of African Unity.

43. Non-discrimination is primarily a legal technique employed to counteract unjustified
inequality, founded on the idea that a State may not legitimately disadvantage an individual on
an arbitrary basis.36 The prohibition of discrimination can be found in all international
instruments.

44. Non-discrimination and affirmative action if not carefully framed may clash with each
other.  Where the non-discrimination principle removes factors such as race, gender, nationality,
etc. from the society’s decision-making processes, affirmative action seeks to ensure full and
substantive equality by taking those factors into account.37  However, affirmative action, in its
desire to achieve equality, can sometimes use extreme measures and thereby violate the
non-discrimination principle.  Therefore, affirmative action policies must be carefully controlled
and not be permitted to undermine the principle of non-discrimination itself.   In order to
understand when affirmative action becomes discrimination, it is worth while having a close
look at the travaux préparatoires of several international instruments containing non-
discrimination principles.

45. During the preparation of the non-discrimination provision in article 7 of the
Universal Declaration, the Chairman of the United Nations Commission on Human Rights,
Eleanore Roosevelt, stated that equality did not mean identical treatment for men and women in
all matters, for there were certain cases where differential treatment was essential.  This was a
clear reaffirmation of the idea that “equality” was not only to be understood in its normative
sense but also in its formal sense.38  According to Lauterpacht, it implies equality relative to the
situation.39
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46. The ambiguous terminology in the non-discrimination provisions of international human
rights, which have used the terms “distinction” and “discrimination” interchangeably to cover the
same concept, has created great confusion.40  For example, there is an inconsistency in article 2
of the International Covenants:  the International Covenant on Economic, Social and Cultural
Rights guarantees that “the rights enunciated in the present Covenant will be exercised without
discrimination of any kind”, whereas the International Covenant on Civil and Political Rights
guarantees “the rights recognised in the present Covenant without distinction of any kind”.

47. Article 14 of the English version of the European Convention on Human Rights states:
“the enjoyment of the rights and freedoms set forth in this Convention shall be secured without
discrimination on any ground such as sex, race, colour, language, religion, political or other
opinion, national or social origin, association with a national minority, property, birth or other
status”, while the French version uses the term “distinction”.

48. Although no explicit explanation is offered in the travaux préparatoires for these
inconsistencies, it should be admitted that, whatever word was used, the drafters intended to
include in both Covenants and in the European Convention the same level of protection.  Both
terms clearly exclude only “discrimination” understood as “arbitrary” or “unjust distinction”.

49. The concept that not all distinctions are unlawful was crucial during the drafting of
article 2, paragraph 2, of the International Covenant on Economic, Social and Cultural Rights,
where an overwhelming majority endorsed a three-Power amendment (Argentina, Italy and
Mexico) to replace the word “distinction” with the word “discrimination”.41  The stated purpose
was to confirm that certain distinctions might be justified to promote the position of certain
backward and underprivileged sectors of the population.

50. Similarly, in its General Comment on article 26, the general non-discrimination principle
of the International Covenant on Civil and Political Rights, the Human Rights Committee added
that “the enjoyment of rights and freedoms on an equal footing, however, does not mean
identical treatment in every instance” and that “not every differentiation of treatment will
constitute discrimination”.42

51. In the same vein, the European Court of Human Rights affirmed in the Belgian
Linguistics case that:

“In spite of the very general wording of the French version (‘sans distinction aucune’),
article 14 does not forbid every difference in treatment in the exercise of the rights and
freedoms recognised.  This version must be read in the light of the more restrictive text of
the English version (‘without discrimination’).”43

52. The concept of non-discrimination has further been clarified by a number of studies
carried out by special rapporteurs of the Sub-Commission.44  Modern legal doctrine makes the
following conclusions:

(a) Nowadays, it is universally accepted that the term “discrimination” has to be
reserved for arbitrary and unlawful differences in treatment.45  “Distinction”, on the other hand,
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is a neutral term, which is used when it has not yet been determined whether a differential
treatment may be justified or not.  The term “differentiation”, on the contrary, points to a
difference in treatment, which has been deemed to be lawful;46

(b) Consequently, not every different treatment is prohibited - only those treatments
that result in discrimination.  This raises the question of when differential treatment becomes
unacceptable, or when a distinction of any kind can be justified.47

53. International courts and authors looked for criteria which enabled a determination to be
made as to whether or not a given difference in treatment contravened the non-discrimination
principle.

54. In the South West Africa cases, Judge Tanaka affirmed that equality being a principle and
different treatment an exception, those who refer to the different treatment must prove its raison
d’être and its reasonableness; it must not be given arbitrarily but be in conformity with justice.48

55. In the Belgian Linguistics case, the European Court, following principles which may be
extracted from the legal practice of a large number of democratic States, held that

“the principle of equality is violated if the distinction has no objective and reasonable
justification.  The existence of such a justification must be assessed in relation to the aim
and effects of the measure under consideration, regard being had to principles which
normally prevail in democratic societies.  A difference of treatment in the exercise of a
right laid down in the Convention must not only pursue a legitimate aim:  Article 14 is
likewise violated when it is clearly established that there is no reasonable relationship of
proportionality between the means employed and the aim sought to be realised.”49

56. These principles have been repeatedly applied in a great number of later cases.50

57. The United Nations Human Rights Committee has followed the European Court of
Human Rights in its position, and declared in its views and General Comment No. 18 that:

“not every differentiation of treatment will constitute discrimination, if the criteria for
such differentiation are reasonable and objective and if the aim is to achieve a purpose
which is legitimate under the Covenant”.51

58. Various authors have also analysed the different constitutive elements of
discrimination.52 One of these elements is the ground on which the distinction is based.  The
enumeration of the prohibited grounds in general human rights instruments is non-exhaustive.
This follows clearly out of the enlargement of the four grounds enumerated in the Charter (race,
language, religion and sex) to the 12 grounds in the Universal Declaration of Human Rights and
both Covenants, to the 13 grounds in the European Convention on Human Rights, as well as
from the use of the words “such as” which precede the enumeration of these grounds.

59. Consequently, a distinction based on another ground can be arbitrary and some
distinctions based on some of the enumerated grounds are not necessarily illegitimate.  The
ground on which a distinction is based is nevertheless important in determining whether the
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distinction is arbitrary or not.  However, it is not the ground itself that is decisive, but the
relationship or the connection between the ground and the right on which the distinction is
practised.  There needs to be a “sufficient connection” between the right and the ground or, in
other words, the ground has to be deemed “relevant” for the specific right in which the
distinction is practised.  The general aim or the goal pursued by the legislation in question is not
decisive, but the relevance of the particular ground with respect to the particular rights is.  A
distinction introduced by legislation in the pursuit of a perfectly legitimate goal can nevertheless
be discriminatory - and as such constitute a violation of human rights - if the ground on which
the distinction is based cannot be deemed relevant to the right in question.

60. Replacing the notion of “irrelevant” by the notion of “arbitrary” is not just substituting
one word for another.  The difference lies in the level at which the illegitimate character of the
distinction has to be assessed.  If this level were to be situated in relation to the general aims and
goals of the legislation, the assessment would be purely political and inappropriate for judicial
determination.  The whole point, however, is that a legal rule is not necessarily legitimate
because it pursues a legitimate goal.  The law as a technique used to attain certain goals has to
respect certain inherent requirements.  The most fundamental of these is the respect of the
equality principle, which prohibits the introduction of distinctions based on grounds which are
irrelevant for the particular right or freedom.

61. While still requiring a value judgement, which can be influenced by political
considerations, the evaluation of the relevance of the ground by assessing the connection
between this ground and the right or freedom concerned remains a judicial act.  The previous
identification of the ground (on which the distinction is based) and of the matter (in which the
distinction is practised) as a right reduces the political element to a strict minimum and
safeguards the judicial character of the evaluation.  The approach should not be basically
different when evaluating distinctions introduced in the framework of a policy of “affirmative
action”.

62. There is no doubt that special measures may be necessary in order to ensure full equality
for categories of the population which, sometimes for centuries, have suffered from a
disadvantaged position in society.  But it should be clear that not every measure taken in pursuit
of such a policy should be accepted as legitimate regardless of the ground of distinction made or
the nature of the right conferred.  Even if it is established that the distinctions made in the
framework of an affirmative action policy are based on the same ground as the one which was
the basis of previously unequal situations, the legal rules concerned should still be subject to the
equality test.

63. The simple fact that a particular category of the population has suffered from
disadvantaged economic or social conditions does not mean that in order to upgrade its material
position any distinction based on the characteristic defining the group should be considered
legitimate, even if this ground is irrelevant as a basis of distinction with regard to a particular
right.  It would not be justifiable to provide special social benefits to persons who do not need
them but who belong to the category which used to be in a disadvantaged condition, and to
refuse the same benefits to persons who do need them but belong to the category which
previously enjoyed better conditions in society.
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64. Affirmative action should be centred on taking measures expected to meet the particular
needs of the category it is intended to favour, rather than on restricting the benefits of the
measures on the basis of the element which distinguishes that category from the other members
of the population, but which is not relevant for the right concerned.  It is in choosing the
measures, their timing and their location that the policy can favour the target category, without
violating the rights - including their right to equal protection of the law without discrimination -
of persons not belonging to that category.  In no case may someone be deprived of a basic right
under the pretext that doing so would help particularly disadvantaged groups better to overcome
the consequences of previous discrimination.53

65. An affirmative action programme provision should not be interpreted as justifying any
distinction based on any ground with respect to any right merely because its object is the
amelioration of disadvantaged individuals or groups.  Such an interpretation would justify absurd
legislation in total disrespect of human rights and its fundamental principle of equality or
non-discrimination.

B.  Affirmative action measures need to be temporary

66. The requirement of “limited duration” of special measures has been continually stressed
in international law.  It has been maintained that although the acceptance of affirmative action is
not contrary to international law, it does not allow ignoring the limits of affirmative action
sanctioned by the Covenants.54  The granting of affirmative action measures may not as a
consequence lead to the maintenance of unequal or separate standards and they shall be
discontinued after the objectives for which they have been taken have been achieved.55

67. It is absolutely to be avoided that affirmative treatment would lead to stigmatization or to
a situation of “separate but equal”, a doctrine previously used in the United States according to
which Blacks were given the same rights as Whites but were forced to exercise these rights in
isolation, or, worse, to a new apartheid.56  The “limited duration” requirement reveals the
difference between two overlapping notions in international law, i.e. the “protection of
minorities” and “prevention of discrimination”.

68. Obviously, both minorities and disadvantaged groups can appeal to the
non-discrimination principle protecting them against discrimination by reference to their
race, colour, descent, national or ethnic origin, language.  Likewise, they can be both
beneficiaries of special measures, under the conditions mentioned, i.e. limited duration and the
measures must not lead to discrimination themselves, to overcome past discriminatory treatment
or structural discrimination.

69. However, it is clear that special measures of this kind are not sufficient to cover the
issues raised regarding the exercise of the rights of persons belonging to minorities to enjoy their
own culture, to profess and practise their own religion, or to use their own language.  The
exercise of these rights requires permanent measures of protection taken by States, which is a
wider notion.

70. The concept of “protection of minorities” is one the oldest concerns of international law,
finding its origin in the rise of the nation-State in the sixteenth and seventeenth centuries, which
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necessitated consideration for minority groups.57  Many treaties were concluded for the benefit
of specific groups, for example the Treaty of Paris of 30 March 1856 which contains provisions
referring to the protection of Christian minorities in the Ottoman Empire.  The Treaty of Berlin
of 13 July 1878 is of particular interest because of the special legal status it accorded to some
religious groups.  The protection in these treaties was only partial and no machinery was
established.  Nevertheless, they served as a model for the “minorities system” that was
subsequently established within the framework of the League of Nations.58

71. The treaties concluded under the “minorities system” were complex in their wording, but
a survey of their provisions shows that they envisaged two aims:59

1. The principle of non-discrimination guaranteed nationals belonging to racial,
linguistic or religious minorities enjoyment of the same treatment in the exercise
of civil and political rights.

2. The principle that persons belonging to minority groups should be guaranteed a
number of special rights which enabled the minorities to preserve and develop
their national culture and consciousness.  In particular, they had an equal right to
establish schools and religious, charitable or social institutions at their own
expense.  They could use their own language, even in court, and freely exercise
their own religion.  Further, in towns and districts where there was a considerable
proportion of citizens speaking a language other than the official language of the
State, adequate facilities were to be provided for instruction to be given in that
language to the children of such nations in primary school.  Finally, the treaties
provided that in those towns and districts where there was a considerable
proportion of nationals of the country belonging to racial, religious or linguistic
minorities, they were assured an equitable share in the enjoyment and application
of the funds which might be provided out of public Treasury under the State,
municipal or other budgets for educational, religious or charitable purposes.
Some treaties also mentioned a limited right to autonomy.

72. Thus, the idea underlying the minority treaties signed within the framework of the
League of Nations was twofold:  to allow minorities to live alongside the rest of the population
in a position of equality, and to preserve the characteristics and the separate identity of
minorities.

73. Important case law on these special rights was developed by the Permanent Court of
International Justice, which affirmed this double-track system.  Five cases were submitted by the
League Council to the Permanent Court for advisory opinions:  three concerning German
minorities in Poland, one concerning the Polish minority in Danzig and one concerning the
Greek minority in Albania.

74. The judgement of the Court on the Minority Schools in Albania case is of great
significance.  The dispute originated with an amendment that was introduced into the Albanian
Constitution whereby all private schools were abolished throughout the country.  The Greek
minority maintained that the amendment was in violation of the Albanian Declaration of 1921
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concerning the protection of minorities.  The Government of Albania contended that, since the
abolition of the private schools constituted a general measure applicable to the majority as well
as the minority, it was in conformity with the Declaration.

75. More in general, the Permanent Court stated:

“Equality in law precludes discrimination of any kind:  whereas equality in fact may
involve the necessity of different treatment in order to attain a result which establishes an
equilibrium between different situations.  It is easy to imagine cases in which equality of
treatment of the majority and of the minority, whose situation and requirements are
different, would result in inequality in fact … .  The equality between members of the
majority and of the minority must be an effective, genuine equality.”60

76. As for the private schools of the Greek minority in Albania, the Court pronounced:

“The institutions mentioned are indispensable to enable the minority to enjoy the same
treatment as the majority, not only in law but also in fact.  The abolition of these
institutions, which alone can satisfy the special requirements of the minority groups, and
their replacement by government institutions, would destroy this equality of treatment,
for its effect would be to deprive the minority of the institutions appropriate to its needs,
whereas the majority would continue to have them supplied in the institutions created by
the State.”

77. Because history showed that States such as Germany relied upon these minority
provisions in the treaties to intervene militarily, most of the peace treaties signed after the
Second World War contained non-discrimination clauses.  Only a few treaties contained clauses
protecting minorities, as the abuse of the minority treaties by Germany - and the consequent
failure of the League of Nations - had left minority clauses with a poor reputation.

78. The emphasis in the protection of human rights shifted from group protection to
the protection of individual rights and freedoms.  The new approach applied only the
non-discrimination principle, which meant that whenever someone's rights were violated because
of a group characteristic, be it race, religion, nationality, etc., the matter was to be taken care of
by protecting the rights of the individual on a purely individual basis.  The principle of equality
and the premise of non-discrimination became fundamental principles, enshrined in every human
rights text written after the Second World War.  This new approach was fully integrated in the
establishment and workings of the United Nations.  However, the notion of protection of
minorities was still used in some international instruments.

79. At the first session in 1947 of the United Nations Sub-Commission on the Prevention of
Discrimination and the Protection of Minorities, a discussion was held on the meaning of the
terms “prevention of discrimination” and “protection of minorities”.61  It was indicated that there
was a fundamental difference between them.  “Discrimination” implied any act or conduct that
denied to individuals or groups of people the equality of treatment they may wish.  Protection of
minorities was described as the protection of non-dominant groups which, while wishing in
general for equality of treatment with the majority, wish for a measure of differential treatment
in order to preserve basic characteristics which they possess and which distinguish them from the
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majority of the population.  The protection belongs equally to individuals belonging to such
groups and wishing the same protection.  It follows that differential treatment of such groups or
individuals belonging to such groups is justified when it is exercised in the interest of their
contentment and the welfare of the community as a whole.

80. The notion of “protection of minorities” was further elaborated in a memorandum by the
Secretary-General entitled, “The Main Types and Causes of Discrimination”62  He argued that
the protection of minorities, although similarly inspired by the principle of equality of treatment
of all peoples, required positive action, such as establishment of schools where education is
given in the native tongue, whenever the minorities concerned wished to maintain their
difference of language and culture.63

81. The Secretary-General further maintained that while the goal of protection of minorities
seems to differ from that of the prevention of discrimination, in reality there is no contradiction
in aiming simultaneously at the protection of minorities and the prevention of discrimination.
Indeed, in each case it is desired to obtain and effectively maintain equality of treatment of all
peoples.  Prevention of discrimination and the protection of minorities represent different
developments of the same idea of equality of treatment for all peoples.  One required the
elimination of any distinction imposed, whereas the other required safeguards to preserve certain
distinctions voluntarily maintained.

82. In his report on Protection of minorities, A. Eide64 offered affirmative action as a solution
to problems regarding minorities.  However, he added that affirmative action can lead to group
conflict, for which reason such measures should not be continued beyond the time when equality
has been achieved.65

83. Affirmative action measures are temporary and compensatory, aimed at correcting
conditions that impair the enjoyment of equal rights, while protective measures for minorities
aim at conserving a group’s identity.66
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Annex

QUESTIONNAIRE ON AFFIRMATIVE ACTION

1. What are the principal constitutional and legislative provisions relating to the principle of
equality and the prohibition of discrimination?  Please provide copies of the relevant
provisions.

2. Provide landmark judgements relating to the principle of equality and the prohibition of
discrimination.

3. Are there any provisions of a constitutional, legislative or executive nature referring to
the concept of “affirmative action” and/or of so-called “positive” or “reverse”
discrimination?  If so, please provide copies of the relevant provisions.

4. What is, according to those provisions or to national case law, the relationship between
the prohibition of discrimination and the concept of affirmative action?

5. Provide examples of national affirmative action schemes implemented pursuant to those
provisions.

6. What groups are targeted by those affirmative action schemes (gender, racial groups,
specific minorities, indigenous peoples, migrants, disabled persons, veterans, etc.)?

7. To what fields do those affirmative action schemes apply (education, employment,
housing, transportation, ballot box, training, appointments to political, executive or
judicial posts, awarding contracts or scholarships, others)?

8. What is the historical context in which those affirmative action schemes have been
adopted?

9. What are the objectives stated in relation to those affirmative action schemes?

10. Are there any limits set to those affirmative action schemes and how will it be determined
whether and when the objectives of those affirmative action schemes will be achieved?

11. Do the affirmative action schemes apply equally to all groups or are any distinctions
made in favour of one or more specific groups over others?  How are those specific
groups defined?

12. Is there any national case law relating to those affirmative action schemes?  If so, please
provide copies of the principal judgements.

13. Are there any specific bodies, authorities, commissions, tribunals or courts competent to
hear complaints in relation to the implementation and operation of affirmative action
schemes?
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14. Who is entitled to lodge complaints and start proceedings before such organs?

15. Provide, if available, statistics indicating the success of affirmative action schemes and
particularly the progress made since their introduction.

Note:  In the case where affirmative action schemes relating to different groups have been
adopted, the answers should be given for each group specifically.

-----


