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(1) Op inion has b een divided u9 on t h e question wh8ther international la.w 

r e cognizes the existenc e within its legal order of rules having the character of 

jus cog ens, that is, rul es from \·rhich the law do es not permit any derogation. 

Som e writers, considering that the operation ey en of the most gen eral rules of 

international law still falls short of b e ing universal, deny that any rule can 

properly be r e6ar ded as a jus cogens, from which individual Stat es are not 
51/ compet ent t o d erogate by agr eement b etween thems elves.- But whatever 

im:r;>erfections the internation a l l eea l order may still have, t h e viev that in the 

last analysis there is no international public order - no rule from which 3tates 

cannot at their mm free will contract out - hE-.s be come incr eas ing ly difficult 

to sustain. The law of' the Charter conc erning t h e use of force and the d0velo9-

ment - however t entetive - of international criminal l aw presu::;i:;>os es the existence 

of an international riublic order containing rul es having the character of 

jus cop: ens:
2

/ This b e ir.g so, the Commission concluded tha t in codify ing the law 

of treati e s it must t ake the ;)Os ition t h a t today there s.re c ertain rul es and 

princi:9les from which States ar e not compe t en·~ t o d. er ogate by any merely bilatere.l 

or r eg iona l treaty arrangements • 

.21/ See for example G, 3chwarzenberger, Intern at ione.l Lew, !>:::1• 42 6-7. 

W See rfoNair, on. cit., ,:pp . 21.3-4. 
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(2) The fo:rmulation of the rule, however, is not free from difficulty, •sihce there is 

not as yet a ny generally recognized criterion by which to identify a genercl rule of 

international l aw as having the character of jus cog ens. Mor eover ; it is undeniable that 

the mf~jority of the general rules of inte rnationa l law do not have that character and 

that States may contra ct out of them by treaty. 'ihe gen eral . l aw of diplomatic inter­

cours e , fo r example, requires tha t certain treatment b e accorded to diplomatic r epr es enta­

tives and forbids the doing of c ertain acts with respect to diploma ts; but these rul es 

of general interna tionn. l law do not :preclud.c ind ividual ,States from agreeing between 

th emselves to modify the treatment to be c.ccorded r e ciprocally to ea ch oth er's representa­

tives . It would ther efor e b e going r.1uch too far to stat e that a treaty is Yoid if its 

provisions conflict with a rule of general international l aw . 

( 3) Many n a tiona l systems of law have well-defined cct egori es of unlawful agreements. 

In international law, howeYer, the time d oes not yet s eem ripe f or try ing to codify and 

define all the possibl e cctegori es of "unlawful " treaties. The emer gence of rules having 

the cha r a cter of jus cogens, is com!)arative ly r e c ent, while int erna tional l aw is in pro­

cess of r api d developr.1ent . hccordingly, the Commis s ion consider ed the right cours e to be 

to p rovide in general terms tha t a treaty is void if it conflicts with a rule of .jus 

cogcns 1rnd to l eave the r ·u11 content of this rule to be worked ·out in 3ta te practice e.nd 

in the jurisl)rudenc e of internation a l tribunals . Some members of the Commission fe.lt 

tha t there might b e r,dvcntage in specifying, by way of illus t r ation, some of the most 

obvious and b est settled rul es of jus co f( ens in order to indicat e by these exampl es the 

general nature and sCOIJe of t he rule contain ed in the article. Examples suggested 

included ( u ) a treaty contemplating an unlawf'ul use of force contrary to the principles 

of the Cha:rt er, (b) a treaty conte:nplatilig the _performance of a ny other a.ct crimina l ·· 

under international l aw, c..1.d. (c) a tree.ty contempl a ting or conniving a t the .c ommission of 

acts, s uch as trade in slaves, piracy or genocide, in the suppression of which every State 

is cc.ll ed upon t o co-operate . Other members ex1>ressed. the view tlmt , if excrn.ples were 

g iven, it would be und es irabl e to ap!)ear to 'l imit the scope o~ t h e a rticle to ceses in­

vo bring acts which constitute crimes under internationn l law; and. treaties violating 

human rights o:r ' the principle of self-determination were -mentioned as other possible 

exar.1ples. The Commission, how'ever, decided against includ ing any exrunples of rules of 

jus cogens in the article'for two r ec),sons. Fir st, the mention of some c11s es of t r eaties 

void for conflict ',1·i th a rule of jus ccg ens mi gh t , e....-en with the··most ca r eful drafting, 

l ead to misunderstanding as t? t h e position concernine other cases not mentioned in the 

article. Se c ondly, if the Com6ission wer e t o attempt to dr aw up, even on a s e lective 
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hr.sis, a list of the . rules of international law which are to b e regarded 2s having the 

ch~:ructcr of' jus cog ens , it might find it;ielf· enge.ged in 2, prolonged study of matters 

.. hich really .belo~g ..;~ · ~ti1e~- brc.nches 'of 1.nternational "iaw. 

(4) .~ccording ly, the l'.rticle simply provides that a treaty is void "if it conflicts with 

a peremptory norm of general international l aw from 1t"hich no derogation 1s permitted and 

,rhich can be modified only by a subsequent norm of general international law hcving the 

St:!:le character''. This :provision makes it plain thc.t nullity c:.ttaches to a. -treaty under 

the c.rticle only if the rule with which it conflicts is a perer.:iptory norm of general 

international law from which no derogation is permitted, even by agreement between ;;>arti­

cular 3tates. On the other hand , it would clearly be wrong to reg~rtl even rules of jus 

COfs'e ns es immutable and incapabl e of modificati0n in the light of future developments. 

l.s any modification of a rul e of ,ius cog ens would today most probably be effect ed by the 

conclusion of a gen~ral multilat eral treaty, the Commission thought it desirable to make 

it plain by the wording of the article that a general multilateral treaty establishing a 

new rule of jus cogens would fall outside the scope of the article. In order to safeguard 

this point the article defines rules of jus cogens as peremptory norms of general inter­

national law from which no derogation is permitted "and which can be modified only by a 

subsequent norm of r;eneral international law havinr the s2JTie cha racter". 

(5) The Cor.unission considered the question whether the nullity resulting from the appli­

cc.tion of the article should in all cases attech to the whole treaty or whether sevcr2"nce 

of the offending provisions from the rest of the treaty might b e admissible under the 

conditions laid down in article -3one mer.ibcrs were of the opinion tb:1t it vms 

undesirable to prescribe that the whole . treaty should be brought to the ground in cases 

where only one part - and that a small part - of the treaty was in conflict with a rule 

of jus cogens. Other members, howev er, took the view that rules of jus cogens ere of so 

funder.ientc.l a character that, when parties conclude a tre2-ty ll'hich conflicts in any of 

its clauses with an already existing rule of jus cogens, the treaty must be considered 

· totally invalid. In such a case it. was open to the parties themselves to revise the 

trecty so as to bring it into conformity with the law; and if they did not do so, the 

law must attach the sanction of nullity to the whole transaction. This was the view which 

prevailed in the Commission and the article does not, therefore, admit eny severance of 

the offending clauses from the rest of the tr eaty in cas es felling under its prov is ions. 
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article 15 

Temination of treaties through the o?eration of their own provisions 

Commentary 

(l} The majority of oodern treaties contain clauses fixing their duration or the date 

of their termination or a condition or event which is to bring about their termination 

or providing for a right to denounce or withdraw from the treaty. In these cases the 

termination of the treaty is brought about by the p rovisions of the treaty itself and 

how and when this is to ha:;:rpen is essentially a ques·~ion of interpreting and app lying 

the treaty. The present article sets out the basic rules governing the ta:rmination of a 

treaty through the application of its own provisions. 

{2} The treaty clauses are very v-aried • ..!./ Ifany treati es provide that they are to remain 

in force for a specified period of years or until a particular date or event; others 

provide for the termination of the treaty through the operation of a resoluto:ry condi­

tion. Specific pe riods fixed by individu~l treaties may be of very different lengths, 

_periods between one and twelve years being usual but longer 1Yeriods up to twenty 7 fifty 

and even ninety-nine years being sometimes found. L:ore common in modern practice are 

treaties which fix a com3?ara.tively short initial p eriod for their duration, such as five 

or ten years, but at the same time :provide for their pontinuance in force after the 

expiry of the period subject to a right of denunciation or withdrawal. Thes e provisions 

normally take the form either of an indefinite continuanc e in force of the treaty subject 

to a right of denunciation on six or twelve months notice , o.r of a renewal of the treaty 

for successive :periods of years subject to a right of denunciation or wi thdr~wal on giving 

notice to that effect six months before the ex::iiry of eachperiod. Some treaties fix no 

p eriod for their duration and simply provide for a right to d enounc e or withdraw from 

the treaty, either with or without a period of notice. Cccasionally, a treaty which fixes 

a single specific period, such as five or ten years, for its duration allows a rigllt of 

denunciation or withdrawal even during the currency of the period • 

.!/ See United Nations Handbook of Final Clauses, pp. 55-73. 
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(3) Paragra;->h 1 sets out the rules governing the time at which a treaty comes to an 

end by the operation of the various types of tercrinating provision found in treaties. 

Some members felt that thes e rules were self-evident and did not really need to be 

stated; but the Commission considered that, although they follow directly from the 

application of the provisions in question, the rules are the governing rules and 

therefore should have a place in a codifying convention. Some members suggested 

that the "occurrence of any otlwr event" sub-paragraph ( c) was already covered by 

the "resolutory condition". As, however , a clause p roviding for a te1minating "event" 

is not always expressed in the form of a condition but rather as -the ·l:,emporal limit 

of the treaty, it was thought :preferable to include sub-paxagraph {c) so as to ensure 

that no case could be said not to have been covered. 

{4) Paragraphs 2 and 3 deal with cas es where the treaty come s to an end through th~ 

operction of a claus e :providing for a rig!1t to denounce or wi thdrav: from i"c,. If this 

is only a particular exa.'ilple of termination through the operation of a resolutory 

condition, it has a special im:portanc e for two reasons. First, it is a condition 

which brings the treaty to an end at the v ill of the individual party; and, secondly, 

it is extremely common in multilateral treat i es. Clearly, denunci ation of a bilateral 

treaty brings the treaty its elf to an end and paragra1_Jh 2 so provides. The 

denunciation of a multilateral treaty, on the other hand, by a single party or the 

wi thdravr:::l of a single party from the treaty does not normally put an end to the 

treaty; the effect is merely t hat the treety ceases to aJply to the party in question. 

Pare.graph 3 (a.) states this general rul e . 

(5) In some cases, a multilateral treaty, which is subject to denunciation or with­

drawal, do es provide for the termination of the trecty itself, if denunciationsor 

withdrawals s:qquld r:educe_ the . number of 1rn,rties below a certain figure. For example, 

the Convention or. the Poli ti cal Rights of ~IJo□er)/ :provides thn.t it "shall cease to be 

in force as from the date Yrhe n the denunciation ~7hich reduces the number of pe.rtics to 

less than six be comes effective". In some cases the minimum number of surviving 

parties required by the treaty to keep it aliva is i;ven smull~r, e.g., five in tho case 

of the Customs Convention on the Temporary Ioportation of Co1amerci t!.l Road V0I::.iclc~ and 

1/ U.N.T.S., Vol. 193, p. 135, ~rt. 8. 

§/ United Nations iiandbcok of Final Claus1'I S, I>. 58. 
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Employed in Inland Navigation.I/ In othe r, perhu~s loss fr equent, cas es a larger 

numbor is required to maintain the treaty in force. Clearly, prov-isions of this 

kind establish what is really a r0solutory condition and, as paragraph 3 (b) states, 

the treaty terminates when the number of :parties falls be low the specified minimum. 

(6) A further point arises as to whether a multilat.oral treaty, th .:: entry into force 

of which was made depend.mt upon its ratification, acceptance, etc., by a given 

miniwum numb er of States, autoraatically cc~s es to b0 in force, should the parties 

afterwards fall below tha.t number 

b tt · · S/ . t . b 1 · ' e er op1rn.on,- i is t.: l.<!Veu, 

as a rcsul t of denunciations or ,'ii thdra.wa,ls. The 

is that this is not n necessary effect"\ of a drop 

in the mmber of the parties be lm:r that fixed for the treaty's entry into force. 

The treaty provisions in question relate exclusively to the conditions for the entry 

into force of the treaty and, if the negotiating St~tes had intended tho minimum 

nUJ:1ber of parties fixed for that purpose to be a continuing condition of the validity 

of the treaty, it would have been both e2.sy and natural for them so to provide. In 

some cas es, it is true, a treaty which fixus a low minimum numb0r of parti es for entry 

into force prescribes the sar.ie number for tho c 0ssution of th2 troaty. But there is 

no general practic e to that effect, n.nd the fact that this has not been a regular 

prn.ctice in cas es where a l arger minir.mra number, such as t on or twenty, ha s beon 

fix(ld for ,mt:ry into force seems significant. At n.ny rete, when the number for entry 

into force is of thn.t order of magnitude , it does not s e0m desirable that the applica­

tion of the troaty should b 3 dep ,rndent on the number of parties not felling below that 

numb0r. Th~ ret1aining ::;io.rties, if unwilling to continue to op cratG th,~ treaty with 

the reduced number, oay thomselve s e ither join together to t errainatc it or separately 

axcrciso th-2 ir own right of denunciation or withdrawal. Paragraph 3 (b) therefore 

also provid0s thc,t n. trc:aty is not terminat2d bv reason only of the fn.ct that the 

numb er of its parties falls below thn.t pr0scribed for its original entry into force. 

J} Ibid., pp. 72-3. 

'§./ Cf. E. Giraud, "i•:odification ct Terrninaison des Trai tes collectifs" 
Annuaire de l' Ins ti tut do droi t international, tom3 I, 1961, p. 62. 
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Treaties containing no provisions regarding their termination 

Commentary 

(1) Article 16 covers the termination of treaties which neither contain any provision 

regarding their duration or termination nor mention any right for the parties to 

denounce or withdraw from it. Such treatiGs are not uncommon, recent eXamIJles being 

the Charter of the United Nations, the four Geneva Conventions on the Law of the Sea 

and the Vienna Convention on Diplomatic Relations. The question is whether they are to 

be regarded as terminable only by- common agr<:.'er:ient or whether individual parties are 

under any conditions to be considered as having an implied right to withdraw from the 

treaty upon giving reasonable noticG to that effect. 

(2) In principle, the answer to the question must depend on the intention of the partiGs 

in each case, and the very character of so~e treaties excludes the possibility that the 

co~tracting States could have intend~d them to be open to unilateral denunciation or 

withdrawal at the will of an individual· party. Treaties of peace and treatiGs fixing 

a territorial boundary are examples of such treaties. Tho great oajority of treaties, 

however, are not of n, kind with regard to which it can be said that to allow a unilateral 

right of denunciation or withdrawal would be inconsistent with the character of the 

treaty; for the normal practice today in the case of most categories of treaties is 

either to fix a comparatively short period for their duration or to provide for the 

possibility of termination or withdrawal. No doubt, enc possible point of view would 

be that, since the parties in many casas do provide expressly for a unilateral right 

of denunciation or withdrawal, their silence on the point in other cases lliUSt be inter­

preted as excluding such a right. Some cuthoritics,1./ basing themselves on the 

Declaration of London of 1871 and certain State practice, take the :::,osition that an 

.!/ Seo article 34 of the Harvard Research Draft, pp. 1173-83; Rousseau. 
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individual party may denounce or withdraw from a treaty only when such denunciation 

or withdrawal is provided for in the treaty or consented to by all the other parties. 

Tha Declaration of London .and the State practice in question, however, relate to 

peace treaties or other treaties designed to establish enduring territorial settle­

ments, in other words, to treaties where an intention to admit a right of unilateral 

denunciation or withdraw~l is excluded by th~ character of the treaty. In many other 

types of treaty the widespread character of the practic~ making the treaty subject 

to denunciation or wi thdra.wal suggests th!".t it would be unsafe to draw the conclusion 

from the mere silenca of the parties on the point thct they necessarily intended tu 

exclude uny possibility of denunciation or withdrawal. For this reason a number of 

other authorities~/ take the position that a right of denunciation or withdrawal 

may properly be implied under certain conditions in soDe typos of treaties, and more 

especially in commercie,l treaties mid in treaties of allianc e . 

(3) The difficulty of the problcr:1 is w01l illustrated by the discussions which took 

place at the G-aneva Conference on the Ln.w of the Sea concerning the insertion of 

denunciation clauses in the four conventions drawn up nt that Conference .1/ None of 

the Conventions contains a denunciation clause. They provide only that after five 

years from the date of their entry into force r.Iiy party r:iay at any time request the 

revision . of the Convention, and that it will be Llr the General Ass embly to decide 

upon the steps, if c.ny, to be taken in rcspl, ct of the r2quest. The Drafting Cor:uni ttee, 

in putting forward this revision cln.usa, observed that its inclusion 11 1;:i[-l.de unnecassary 

any clc.use on denunciation". Froposals had previously been made for the inclusion 

of a denunciation clause and these were renewed in the plena,ry meeting, not~vithstanding 

the view of the Drafting Committee. Some dclcgn.tes thought it wholly inconsistent 

with the nature of the codifying conventions to i::.llow denunciation; s or.ie thought that 

a right of denuncin.tion existed nnyhow under custor:1ary law; others considered it 

desirablo to provide expressly for d enunciation in order to ta1rn account of possible 

chunges of circumstances. The proposal to include the clause in tho "codifying" 

y 

11 

See Hall, International Lo.w, 8th Edition, :p. 405; Op:pJ:ilicim, International Law, 
8th Edition, Vol, 1, p. 938; LcNair, Law of T:reutie s, pp. 501-5; Sir G. Fitzmauric.:, 
Second Repc;rt on the Law of Treaties, Yearbook of the International LA.w Commission, 
1957, Vol, II, p. 22. 

See United Nations Conference on the Law of the S2a, Official records, Vol. II, 
FP• 19, 56 end 58. 
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cunventions wn.s. ,r 0 j cct~d by 32 votes t o 12, _with 23 n.bstentions. A similar proposal 

v,as also nm.d e .. "'. i th refer e nc e to tho Fishing and Conservation Convention, which 

forr.mlat cd entire l y n ew law. Jfore, opponents of the clause argued that n right of 

denuncic.tion would b e out of place in a Convention which created new law und was 

the result of n ugotin.ti on. 1idvocates of the claus e , en tho other ho.nd, regard.:? d 

the very f a ct tha t the Convention creat ed n ew l aw as justifying c.nd indeed r equiring 

tho inclusiqn of <• right of denunciution. Again, the: proposal vras rej ected, the 

vote being 25 in favour and 6 ago.inst, v;i th n o l ess than 35 abstentions. As aln,ady 

~entioned, no cl :1us0 of denunciation or y;ithdrav:a.l wns inserted in these c onventions 

end a.t the subs e qu ent Vienna Confe r enc eson Dipl omatic and Consular Intercourse the: 

o~ission of the clause fror;; i:,h i;! conve ntions on thos e subjects wo.s 11ccepted without 

dis_cussion. l-lowevor, any t emptation t o generalize from the s e Conferences as to the 

intentions of the parti e s in r 0gn.rd t o tha denunciation e> f "law-making" treaties is 

discouraged by the f.:.,ct tlmt oth~r conventions; such as the Genocide Convention and 

the Genova Conv-.: ntions of 1949 on pris one rs of war, sick n.nd wounded, etc. ex_;;1 ressly 

~rovida for a right of d enunciation. 

(4) Some members of the Comt!lission c onside r ed that, in ordor to safeguard the 

security of treati es, th.2 ab s enc e of any provision in the treaty should b ;:, inte r­

pre t ed in ev ery case as c ompl2toly excluding any right of unilateral denunciation 

or ·.-,i thdrawal. Sorn.': r,wrr:bcrs , on the other h a nd, consider ed that in certain types o f 

treaty, such as traati c s of alliance, the pre sUBption 0 S to the intentions of the 

parti.:)S was the other way r ound, with tho rcsul t that a right of denuncic.tion or 

withdrawal c.ft e r r ce.sonc.bl c notice should b e iiaplicd in the treaty unl ~ss t11a re we r e 

indications of n. ccr.trnry intention. Cc rtn.in ethe r wembe:rs t ook tlw view th3,t, whil e 

the o□issicn cf any provision f e r it in thG troaty dici not exc lud .:: the possibility ::>f 

iuplying a . right of d enunciati on or wi tb.drawt:J,, thG existenc e- of such a right wn.s not t o 

b e implied fro□ the chara ct e r of the treaty alone. Acc ording t o th8s e m0rnb :, rs, the 

int ention of the p arti e s was es s enti a lly~ que stion of f~ct to b e detennincd not 

merGly by n lfer c nc e t 0 th e c!::in.ractcr of the t r0::i.ty but by r ef e r enc e t o all the circum­

stn.nc e s of the cas o . This view p r cYai l ed in tho Cor;JI!lission and is embodi ed in 

r.rticle 16. 
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(5) The articl e states - that o. treaty not me.king cny provision for its termination 

er for denuncin.tion or withdrawal is not subject to d onuncintion er withdrawal unless 

11 it c.pper.rs froo the charr.cter of the tre aty ~ froE1 the c ircunstn.nc es of its 

conclusion or th~ statements of tho p arti es thn.t the parti e s intended to admit the 

possibility of. d enunciaticn or withdrn.wa.1 11
• Under this · rul e , t he characte r of the 

treaty is only one of the el~ments to b e taken into account and a right of denunciation 

or withdrawo.l will not b e implied unl ess it appears frcrn the g eneral circumsto.nces of 

the case, including the sta.temonts of tho parti es, that the partie s inte nded to allow 

the possibility of unilateral d enunciation or wi thd r awe.l. The statement of one party 

would n ot, of cours e , b e suffici ent t o o·st2.blish the t intention, unl oss · it appeared 

to meet with the exp r.::ss or tacit n.ss ont of the othe r p a rti es. The t e rm 11 stc.ter;ients 

of tho parti es", it should b o c.dded, was n ot meant by the Conmission t o r e f e r only to 

statements fo.rming p a.rt of the tra..va..ux prep aratoire s cf the tron.ty, but was meant a.lso 

to cover subs equent s tntmne nt s showing th e unclu rstc.nding of the p urti cs as t o the 

possibility of d en ouncing or ~dthdrawing fro□ tlw treaty ; in othe r words, it was mrn.nt 

t o cover int erpre tation of the tren.ty by r e f Gr enc :.: t o "subse qu ent conduct" cs well as 

by r ef e r enc e to the trava.ux ~re~ a ratoir8s. 

(6) The p e riod of n otic e is twa lvo mo nths. An a lternative would b e si::nply to say 

"reesona.ble" notic e; but a.s the purp ose of th~ c.rticl e is t o cl arify the _position 

whe r e the parties have f a ifod t o d eal with the qu estion of the t vrmim.tion cf the 

trea.ty, the Commission prof1nr ed to propo s e n specific p eriod ;:; f notic e . A p eriod 

of six r.10nths' notic e is sor.wtine s found in ti:lr,:iinn.ti on cl['..US Gs, but this is usually 

whe r e the tre aty is of the r en e \':abl e t:ypc; c.nd is op en t o d0nur..ci a tion by c. n otice given 

befor e or at th.:, tirJo of r 0n<)wc.l. 7lh o r c tho troc..ty is to c ontinue indefinit e ly subj ect 

to a right of d,muncin.tion, the :p eriod of n,:} ticc is □o re usu::.lly twolve r:..~o nths, though 

n.dmi ttedly in · s urne cn.s e s n o p e riod of n otic e is r equired . In f ormulc.ting a g ene rn.l 

rule, the Commissi on c ,:;nsidor ed it t .::, b ~ d vsirabl '-' to ln.y down a l onger rather than a 

short11r period in order t o give cdoquat 0 prot ection t c t,h e inter ests of the other 

parti es to thG tre n.ty. 
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Article 18 

Termination or suspension of the operation of treaties by agreement 

Commentary 

(1) The termination of a treaty or the susp.ension of its operation by subsequent 

·agreement is necessarily a process which involves the conclusion of a new "treatya in 

some form or another. F:i:-om the. point of view of international law, as stated in 

l~rticle 1 .of Part I of the Commission's draft i..rticles 1 a 11 treaty" may be any 

international agreement in written form, whethe= embodied in a single instrwnent or in 

two or more related instruments and whatever its particular designation. It is true 

thu-t the view has sometimes been put forward that an agreement terminating a prior 

treaty must be cast in the same form as the treaty which is to be terminated or at 

least be a treaty form of "equal weight", This view is for example, sometimes 

e}:pressed by jurists _from the United States;ll1/ but it represents the constitutional 

practice of particular States 1 not a general rule of treaty law. It is always for 

the States conce:r:ned themselves to select the appropriate instrument or procedure for 

bringing a treaty to an end 1 and, in doing so, they will no doubt take into account 

their ovm .constitutional requirements. So far as international law is concerned all 

that is required is that the parties to the prior treaty should have entered into an 

agreement -to terminate it: whether they conclude that agreement by a formal instrument 

or inst~wnents or by a "treaty in simplified formn. 

( 2) Paragraph 1 of li.rticle 18 therefore provides thnt a treaty may be terminated at 

any time Ly agreement of all the parties, and that the agreement may be embodied in an 

instrument drawn up in whatever form the parties shall decide. The paragraph further 

underlines that the agreement may be embodied in communications made by the parties to 

the depositcry or to each other. In some cases, no doubt, the parties will think it 

desirable to use a formal instrument. In other cases, they may think it sufficient 

See an observation of the United Stctes delegate at the 49th meeting of the Social 
Committee of the Economic and Social Council (E/hC.7/S~.49 1 p.8) 1 to which 
Sir G, Fitzmaurice drew attention. 
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to express their consents through the diplomatic channel or in the case of 

multilateral treaties, by communications made through the Depositary. As to the 
. . . 

latter procedure, in modern practice communications · thr6ugh the Depositary are a 

nor~al means of obtaining the consents of th~ interested States in matters touching 

the operation of the 11 final clauses" of the treaty; and it would seem to be a 

convenient procedure to use for effecting the termination of a treaty by an agreement 

in simplified form. 

(3) Paragraph 1, as already noted, provides that the consent of all the parties to 

a treaty is necessary for its termination by agreement. Each party to a treaty has 

a vested right in the treaty itself of which it cannot be deprived by a subse~uent 

treaty to which it is not a party or to which it has not given its assent. The 

application of this rule to !!lultilateral treaties tends to result in somewhat 

complicated situations, because it is very possible that some parties to the earlier 

treaty may fail to becorae parties to the terrainating agreement. In that event, · the 

problem may arise whether the earlier treaty is to be regarded as terminated inter se 

the parties to the later treaty but still in force in other respects. Further 

reference to this matter in the Commectary to the next article. Here it suffices to 

say that, whatever the complications, it is a strongly entrenched rule of 

international law that the consent of every party is, in principle, necessary to the 

termination of any treaty bilateral or: multilateral; and it is this rule which is 

safeguarded in the opening sentence of paragraph 1 of the present article. 

(4) In the case of a multilateral treaty the question arises whether the consent of 

all the parties is necessarily sufficient for its termination or whether account 

might also be taken of the interests of the other States still entitled to become 

parties under the terms of the treaty. Some members of the Commission were inclined 

· to the opinion that, if a State had not shown enough interest in a treaty· to take the 

necessary steps to become a party before the time arrived when its termination was 

under discussion, there was no case for making the termination of the treaty 

conditional upon their consent. However, it was pointed out that quite a number of 

multilateral conventions, especially those of a technical character, require only two 

or a very small nwnber of ratifications, or acceptances to bring them into force; 

and that it did not seem right that the first two or three States to deposit 

instruments of· ratification or acceptance should have it in their power to terminate 

the treaty ,v-ithout regard to the wishes of the other States which drew up the treaty. 
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It was also recalled that in drafting Article 9 of Part I concerning the opening of 

a treaty to additional States the Commission had thought it necessary that all the 

States which had drawn up the treaty should have a voice in the matter for a 

certain period of time. The Commission decided that it ought to follow the same 

line in the present article, and paragraph 2 accordingly provides that until the 

expiry of X years the consent of the States whicI1 drew u_p the treaty should be 

required in addition to that of the actual parties. 1\s in the case of Article 9 of 

Part I the Commission preferred to await the comments of Governr.1ents on the question 

before suggesting the length of the period during which this provision should apply. 

(5) Paragraph 3-provides that the rules laid down in the article apply equally to 

the suspension of the operation of a treaty. 

Article 19 

Termination implied from entering into a subsequent treaty 

........ 
Commentary 

(1) The previous article concerns cases where the parties to a treaty enter into a 

later agreement for the express purpose of terminating the treaty. The present 

article deals with cases wh,ere the parties, without expressly terminating or modifying 

the first treaty, enter into another treaty which is so far inconsistent with the 

earlier one that they must be considered to have intended to abrogate it. Where 

the parties to the two treaties are identical, there can be no doubt that, in 

concluding the second treaty, they are comp etent to abrogate the earlier one; for 

that is the very core of the rule contained in the previous article. Even where the 

parties to the two treaties are not identica l, the position is clearly the same if 

the parties to the later treaty include all the parties to the earlier one; for what 

the parties to the earlier treaty are competent to do together, they are competent to 

do in conjunction with other States. The sole question therefore is whether and 

under what conditions the conclusion of the further inconsistent treaty must be held 

by implication to have t erminated the earlier one. 
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(2) This question is essentially one of the construction of the two treaties in 

order to .determine .. the extent of their incornpatibili ty and . the intentions of the 

parties, with respect to the maintenance in force of the earlier one. Some mem~ers 

of the Commission felt that for this .reason the question ought not to be dealt with 

in the present repoJ,"t as one of terminatiori. but should be left over for consideration 

at the next session at which the Special Rapporteur would be submitting draft articles 

on the application of treaties. However, it was pointed out that, even if it were 

true that a preliminary question of interpretation was involved in these cases, there 

wa~ still a need to determine the conditions under which the interpretation should .· 

be held to . lead to the conclusion that the treaty had been terminated. The 

Commission decided provisionally, and subject to reconsideration at its next session, 

to retain l1rticle 19 in its present place among the articles dealing with "termination" 

of treaties. 

(3) Paragraph 1 therefore seeks to formulate the conditions under which the parties 

to a treaty are to_ :be understood as having intended · to terminate i t_:by .~_oncluding a 

lafor treaty conflicting with it. The wordin~ of the two clauses in paragraph 1 is 

based upon the language used by Judge Anzilotti in his separate opinion in the 

Electricity Company of Sofia case,~ where he said: 

"There was no express abrogation. But it is generally agreed that, 
beside express abrogation, there is also tacit abrogation resulting from 
~he fact that the new provisions are incompatible with the previous 
provisions, or that the whole matter which formed the subject of these 
latter is henceforward governed. by the . new provisions." 

That case, .it is true, concerned a possible conflict between unilateral Declarations 

under the Optional C_lause and a treaty, and the . Court its elf did not accept 

Judge .A .... "lzilo;tti ; s view. that there was any incompatibility between the two instruments. 

Nevertheless, the two tests put forward by Judge 1'.nzilotti for determining whether a 

tacit abrogation had taken place appeared to the Commission to contain .the essence of 

the matter. 

(4) Paragraph 2 merely provides that the earlier treaty shall not be considered to 

have been terminated where it appears from the circumstances that a later treaty was 

intended .only to suspend the operation of the earlier one. Judge Anzilotti, it is 

40/ P.C.I.J. Series A/B, No. 77, p.92. 
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true, in the above-mentioned Opinion considered that the Declarations under the 

Optional Clause, although in his view incompatible with the earlier treaty, had not 

abrogated it because of the fact that the treaty was of indefinite duration, whereas 

the Declarations were for limited terms. But it could not be said to be a general 

principle that a later treaty for a fixed term does not abrogate an earlier treaty 

expressed to have a longer or indefinite duration. It would depend entirely upon 

the intention of the States in concluding the second treaty, and it is probable that 

in most cases their intention would have been to cancel rather than suspend the 

earlier treaty. 

(5) The Commission considered whether it should add a further paragraph dealing 

~rith the q_uestion of the termination of a treaty as between certain of its parties 

only in cases where those parties alone enter into a later treaty which conflicts 

with their obligations under the earlier one. In such cases parties to the earlier 

treaty, as stressed in paragraph of the commentary to the previous article, cannot 

be deprived of their rights under it without their agreement, so that in law the 

later treaty, even if concluded between a majority of the parties to the earlier 

treaty, cannot be said to have terminated the earlier one altogether. There is, 

however, a question whether the earlier treaty terminates inter se the parties who 

enter into the later treaty. This question is so closely connected with the problem 

of the application of treaties that, for the reasons given in the Introduction to the 

present articles the Commission decided to defer the examination of this question 

until its next session when it will take up the problem of the application of treaties. 




