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71. After hearing Mr. Verdross’ interpretation of
Judge Anzilotti’s opinion in the Eastern Greenland
case he wished to add that in the Temple case (preli-
minary objections) the International Court of Justice
had not rejected a priori an argument based on an
alleged error of law, but had disposed of the conten-
tions on different grounds altogether. Its pronounce-
ment that “ Furthermore the principal juridical rele-
vance of error, where it exists, is that it may affect the
reality of the consent supposed to have been given ” 8
should appear in the commentary alongside the
passage from the judgement on the Merits repro-
duced by the Special Rapporteur at the end of para-
graph 3 in his combined commentary on articles 8 and 9.
72. In order to bring paragraph 3 (a) of article 8 into
closer conformity with the language used by the Inter-
national Court in the Temple case, the words “ by the
exercise of due diligence ” should be deleted. That
requirement was borrowed from municipal law but,
was difficult to apply even on the domestic plane and
added little to the text.

73. He had some misgivings about the purport of para-
graph 3 of article 9, as he doubted whether it was appro-
priate to speak of error being invoked by a State acced-
ing to a treaty when the error would have been made
at the stage of negotiation. He also enquired whether
it was international that only accession, and not accep-
tance and approval, had been mentioned in that pro-
vision.

74. Recalling a discussion on terminology which had
taken place at the previous session (657th meeting
paras 70-72), he suggested using different words for
“ mistake ” denoting errors of substance as in articles 8,
9 and 10, and “error”, denoting the types of error
or omission which were the subject of articles 26 and 27
of Part I and article 10 of Part II. He assumed that
all the official languages of the United Nations and
other important languages possessed two equivalent
words.

75. He was not fully convinced of the need for two
separate articles on the matters under consideration,
but that could be regarded as a drafting point and
left to the Drafting Committee.

The meeting rose at 1 p.m.
8 I.C.J. Reports, 1961, p. 30.

680th MEETING
Wednesday, 15 May 1963, at 10 a.m.

Chairman : Mr Eduardo JIMENEZ de ARECHAGA

INTER-AMERICAN JURIDICAL COMMITTEE

1. The CHAIRMAN said that he had received a com-
munication from the Inter-American Juridical Com-
mittee stating that Mr. Caicedo Castilla had been
nominated to attend the Commission’s fifteenth session
as an observer.

Law of Treaties (A/CN.4/156 and Addenda)
[Item 1 of the agenda]

(resumed from the previous meeting)

2. The CHAIRMAN invited the Commission to con-
tinue consideration of articles 8 and 9 in section II
of the Special Rapporteur’s second report (A.CN.4/156).

ARTICLE 8 (MUTUAL ERROR RESPECTING
THE SUBSTANCE OF A TREATY) (continued)

ARTICLE 9 (ERROR BY ONE PARTY ONLY
RESPECTING THE SUBSTANCE OF A TREATY) (continued)

3. Mr. BRIGGS said he was not greatly concerned
at the fact that paragraph 3 (a) of article 8 largely nulli-
fied paragraph 1, as he preferred paragraph 3 (a).

4. The provision contained in paragraph 2 (@) was too
extreme since it established a unilateral right to denounce
a treaty when none existed in contempory international
law.

5. With those points in mind and in order to bring
article 8 more into harmony with the case-law referred
to in the commentary, he suggested that it be redrafted
on the following lines:

“1. Where a treaty has been entered into by the
parties under a mutual error respecting the sub-
stance of the treaty, no party shall be entitled to invoke
an error as invalidating its consent to be bound where

(a) the party in question contributed by its own
conduct to the error, or could have avoided it,
or if the circumstances were such as to put that
party on notice of the possibility of the error; or

(b) the party in question has so conducted itself
as to bring the case within the provisions of
article 4 of this Part.

“ 2. However, if

{a) the error was one of fact and not law;

(b) the error related to a fact or state of facts
assumed by the parties to exist at the time that
the treaty was entered into;

(¢) the assumed existence of such fact or state
of facts was material in inducing the consent
of the States concerned to be bound by the terms
of the treaty;

then in any such case the party in question may,
by mutual agreement with the other party or parties
concerned, either (i) denounce the treaty as from
such date as may be decided, or (ii) confirm its con-
sent to be bound by the treaty subject to any modi-
fications that may be decided upon in order to take
account of the error.”

6. The Drafting Committee should perhaps give some
thought to the wording of the last part of paragraph 2
in the Special Rapporteur’s draft; it should be made
clear that it was not the treaty that was to be affirmed,
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it being already in force, but the parties consent to
be bound.

7. There was some force in the argument advanced
by Mr. Paredes at the previous meeting, but his amend-
ment to paragraph 1 (c) was misplaced: impossibility
of performance could not be treated in the same pro-
vision as error.

8. If the general structure he had suggested for arti-
cle 8 was acceptable, it could probably be expanded
to incorporate the substance of article 9.

9. Mr. CASTREN said that article 8 was, on the whole,
satisfactory. He accepted the rule stated in paragraph 1
which specified the circumstances in which a party
had a right to be released from commitments entered
into on the basis of error; sub-paragraph (c¢) should,
however, be formulated more clearly.

10. Under paragraph 2 (b), a treaty entered into by
the parties under a mutual error could only be denounced
or amended by mutual agreement with all the parties
concerned. That was a perfectly correct proposition
so far as amendments were concerned, but it was hard
to see why the Special Rapporteur did not admit uni-
lateral denunciation in such a case; he had not given
his reasons in the commentary. Surely the fact that
the error was mutual was not sufficient.

11. Paragraph 3, which reflected the decision of the
International Court of Justice in the Temple of Preah
Vihear case,l could with advantage be simplified, par-
ticularly sub-paragraph (a). Also, the cases covered
by sub-paragraph (b), which referred to article 4, and
particularly its sub-paragraph (c), were partly dealt
with in article 8, paragraph 3 (a).

12. With regard to article 9, he had some doubts
concerning paragraph 3, which recognized the right of
a State acceding to a treaty to plead error in order to
be released from its obligations. Actually, errors generally
occurred during the negotiation or conclusion of a treaty,
and paragraph 1 of article 9 dealt with the case in which
the error had been induced by the attitude of the other
party. But could the States which had drafted the
text of a treaty be said also to have deceived States
which had not participated in its conclusion, but had
acceded to it subsequently ? In practice, it seemed that
no acceding State had ever pleaded error as a ground
for denouncing a treaty. At any rate, error in that case
was not mutual, and the rules stated in article 8 were
therefore not applicable. In his commentary the Special
Rapporteur said that he had followed the previous
rapporteur on that point. He (Mr. Castren) had
searched in vain in Sir Gerald Fitzmaurice’s report for
a passage stating that the case of an acceding State could
be treated on a par with that of a State induced to
conclude a treaty by an error. He therefore proposed
that paragraph 3 of article 9 should be deleted.

13. Mr. ELIAS said that, for reasons very similar to
those which had prompted Mr. Briggs’ suggestion, he
proposed that articles 8 and 9 be combined to read:

1 I.CJ. Reports, 1962, p. 26.

“ Mistake (including fraud) affecting the
essential validity of Treaties

“1. (@) Where parties have entered into a treaty
under a mutual mistake as to the substance of
the treaty, any party may treat the mistake as
invalidating ab initio its consent to be bound by
the treaty, unless the parties afterwards mutually
agree to affirm it subject to such conditions or
modifications as may be decided upon.

“(b) Where a State accedes to a treaty in the
conclusion of which it did not take part, it shall
be entitled to treat a mistake upon which it was
based as invalidating ab initio its consent to be
bound by the treaty.

“2. A party to a treaty vitiated by mutual mistake
shall not, however, be entitled to resile from the
treaty if

“(a) it has contributed by its own conduct to the
mistake, or could have avoided it, or if the
circumstances were such as to put it on notice
of the possibility of the mistake, or

“(b) it has so conducted itself as to bring the case
within the provisions of Article 4 of this Part.

“ 3. Where only one or some of the parties to a
treaty has or have entered into it under a mistake
induced by the innocent misrepresentation, fraud or
negligence of the other party or parties, then, subject
to the payment of adequate reparation by the guilty
party or parties, the innocent party or parties shall
be entitled to treat the mistake as invalidating the
treaty ab initio, unless it has so conducted itself as to
bring the case within the provisions of Article 4 of
this Part.

“4. For the purpose of this Article, the mistake must
be such as related to a fact or state of facts assumed
by the parties to exist at the time that the treaty was
entered into, and the assumed existence of such fact
or state of facts was material in inducing the consent
of the States concerned to be bound by the terms of
the treaty.”

14. He had reproduced the substance of paragraph 3 of
article 9 in paragraph 1 (), since the Special Rapporteur,
in paragraph 11 of his commentary on that article, had
made it clear that he was following Sir Gerald
Fitzmaurice in assimilating the special case of a State
being led to accede through a mistake to a case of a
mutual error.

15. Paragraph 2 of his proposal contained the excep-
tions to the rule stated in paragraph 1, which was based
on a selection of certain elements in paragraphs 1 and 2
of the original article 8.

16. Paragraph 3 dealt with mistakes by one party only.

17. In paragraph 4 he had embodied the principle
stated by the Special Rapporteur in paragraph 1 (c) of
article 8, but had made it applicable, as he believed was
correct, to both mutual and unilateral mistakes.
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18. If it were decided to include some definition of
fraud in the draft, it could be incorporated as a separate
sub-paragraph of paragraph 4 of his text.

19. The CHAIRMAN, speaking as a member of the
Commission, said he subscribed to the view that the
provisions under discussion, which related to defects in
consent, formed part of the general principles of inter-
national law recognized by civilized nations. However,
as only those elements of private municipal law that
were common to all civilized nations could be transferred
to international law, the present rules would have to be
built up from the lowest common denominators of the
main legal systems of the world. It was by that kind of
process that the Special Rapporteur had come round to
the view that the narrower concept of fraud prevailing
in continental systems of law should be adopted in
preference to the English concept.

20. On the other hand, the concept of error in con-
tinental civil law was perhaps wider than in common
law systems. Mr. Paredes’ surprise at the Special Rap-
porteur’s drawing a distinction between mutual and
unilateral error was understandable, as the distinction
did not exist in continental systems, under which it
was not necessary for both parties to be in error for the
contract to be voided. If, under the Common law, error
by one party alone could only be accepted as a ground
for invalidating consent when it had been caused by
fraud, then presumably in the search for the lowest
common denominator the Commission could go no
further in its work of codification.

21. His own impression was that the conditions which,
under article 8, paragraph 1, had to be fulfilled before
error could be invoked as a ground for invalidating a
treaty were too close to those obtaining in English pri-
vate law. The Drafting Committee should devise a more
general rule, perhaps seeking inspiration in the con-
tinental principle that the error must have been of a
kind which had determined consent.

22. In paragraph 2 (a) of article 8, as in article 7, the
Special Rapporteur had placed too much emphasis on
unilateral action, and that was likely to prove unaccept-
able to most members of the Commission because of
the element of insecurity it might introduce. The general
view probably was that defects in consent could only
invalidate the treaty when their existence was recognized
by agreement between the parties or declared by third-
party determination; he did not wish to enter into the
question of international jurisdiction at that stage.

23. He supported Mr. Rosenne’s amendment deleting
the words “ by the exercise of due diligence ” in para-
graph 3 (a), as to follow more closely the wording of the
International Court in the Temple of Preah Vihear case.

24. Perhaps paragraph 3 (b) of article 8 was redundant
and no such express reference to article 4 was needed.

25. Mr. TUNKIN said that Mr. Elias’s suggestions for
combining articles 8 and 9 should be of assistance to
the Drafting Committee, but he doubted whether the
problem of fraud could also be covered in the same
article.

26. Paragraph 1 of article 9 raised the question whether
a distinction ought to be made between its application
to multilateral treaties and to bilateral treaties, as the
situation would clearly be different in the two cases.

27. He questioned whether there was any justification
for the restrictions imposed in paragraph 1 on the
grounds for invoking error to invalidate consent, which
might in practice prove more advantageous to what had
been aptly described as the more experienced States.
International rules should not be modelled too closely
on the internal law of States, seeing that the situations
they were designed to regulate must be of a different
character.

28. Mr. AGO said he agreed with Mr. Tunkin. The
idea that error could vitiate consent only if it was
somehow attributable to the other party seemed to him
unduly restrictive. If an error was intentionally induced
by the other party, that was, in practice, the case referred
to by article 7, i.e. fraud; but in the case of an error in
the true sense of the word, it mattered little whether
it had been caused unintentionally by the other party
or was due to other circumstances, so long as the error
had been the deciding reason for consent and consent
was thus vitiated. The two cases — fraud and error —
should be differentiated, and a single article should deal
with both mutual error and error by one party only.

29. The Drafting Committee should now be able to
settle the problem, since the members of the Commission
were agreed on the substance.

30. Mr. EL-ERIAN said he approved of the approach
adopted by the Special Rapporteur in articles 8 and 9,
which he had rightly based on the International Court’s
decision in the Temple of Preah Vihear case.

31. Reference had been made to general principles of
law and the view advanced that any rules common to
the legal systems of nations should be regarded as
rules of international law. He certainly could not endorse
that interpretation of article 38, paragraph 1(c), of the
Statute of the International Court of Justice; the greatest
caution was called for in drawing analogies from muni-
cipal law. That provision was intended to refer to general
principles recognized in the different systems of law.

32. Mr. PAL said that the existence of error, whether
mutual or unilateral, surely meant that there had been
no consensus of view between the parties and con-
sequently no real consensus ad idem. Nevertheless, in his
country, where the rules were derived from English law,
a distinction was made, as to the consequences, between
mutual and unilateral error. Caveat emptor was a general
rule of the law of contract.

33. A case not covered in the draft was that in which
one of the parties, while aware that the other was in
error, took advantage of the error and accepted the
treaty. That case presumably fell within the scope of
the provision concerning error induced by misrepre-
sentation in article 9, paragraph 1. Incidentally, there
seemed to be no need to qualify misrepresentation as
“innocent ”, since it had been distinguished from fraud.

34. He agreed that the application of article 8, para-
graph 1 (a), should be confined to errors of fact. For
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purposes of international law, a mistake over the internal
law of one of the parties would be an error of fact and
not of law, and the basic principle ignorantia juris haud
excusat was hardly pertinent in respect of international
law as it stood at present.

35. It would be appropriate to deal with the problem
of fraud in article 9, because if two of its essential
features, the intent to procure consent and the achieve-
ment of that purpose, were present, its effect was to
bring about error in the mind of the consenting party.

36. Mr. PAREDES asked that his amendment to
article 8, paragraph 1 be referred to the Drafting Com-
mittee, as the speakers who had mentioned it seemed
to approve of its contents even though they did not
think it should be inserted where he had suggested. The
Drafting Committee could choose the appropriate place
for its insertion.

37. In accordance with his previous statement, which
has been endorsed by several members of the Commis-
sion, he emphasized that error by the parties, whether
mutual or by only one of them, when as serious as was
assumed in the text of the articles under discussion,
vitiated the treaty ab initio; for as there was no correct
understanding of the object or subject-matter of the
agreement, there was no consent by the parties and
consequently no agreement, which was the basis of the
validity of a treaty. Malicious deceit or concealment used
by one party to induce another to give its consent came
within the realm of fraud and should be studied
separately.

38. He was firmly convinced that, if it was to be perfected
and to make progress, international law must recognize
and enter into the informative spirit of internal law
which, being more highly developed, was an adequate
guide for juridical principles.

39. Mr. CASTREN observed that if the concept of
error was widened too much it would come within the
scope of the doctrine of rebus sic stantibus, which should
be considered separately. Consequently, errors of law
could hardly be taken into consideration as well.

40. Mr. BARTOS said that the Commission’s draft
should take defective consent into account. It was error
that was the essential ground for nullity, even in cases
of misrepresentation, for the error was induced by fraud.
But on the other hand, as a counterpart to the guarantee
given to the party in error, it was necessary to safeguard
the security of international relations. Having regard to
the stability of contractual relations, all errors could not
be regarded as reasons for invalidation. Moreover, they
were not so regarded either in Roman law or in com-
parative private law. Certain conditions were always
imposed for recognition of the effects of error.

41. To be recognized as a ground for invalidation the
error must be “excusable ”. It might be conceded that
an error which would normally not be excusable, was
excusable for a party acting in good faith if caused by
the actions of the other party. It must be recognized
that in principle an error could not be presumed to be
excusable. The burden of proof was on the party con-

cerned, which must show that there had been not only
no bad faith on its part, but also no negligence.

42. At that point the question of the “ judge ™ arose. It
was obvious that a treaty was not automatically in-
validated, even if the error produced its effects ex tunc.
A State could not regard itself as being released from
its treaty obligations by its own decision without applying
to an established Court, to which it must submit its
claim that the treaty was void. That condition was
necessary, for otherwise the State itself would be the
judge in its own cause, which was not admissible in law.
But difficulties arose, for in view of the provisions of
Article 36 of the Statute of the International Court of
Justice, it would be quite illusory to provide for com-
pulsory jurisdiction in the Convention. Nevertheless, he
was convinced that it would be desirable to prevent a
State from being the judge in its own cause, which meant
in fact being the judge of the other party.

43. Admittedly, many cases of error deserved to be
taken into consideration in international law. But, as
Mr. Ago had said, it should be borne in mind that
States were too much inclined to seek grounds for
evading their obligations. It was the duty of the Com-
mission to devise rules that would prevent the possibility
of abuse on the pretext of an error, which could always
be found. To have effect, the error should not only be
excusable, but also sufficiently serious; in other words
it must cause more harm to the party concerned than
to international relations. That idea should be expressed
in the draft.

44, With regard to the lapsing of claims for voiding a
treaty, in other words the time within which the claim
must be brought, the necessary limitations were laid down
in article 4. In that connexion he reminded the Com-
mission that he maintained his reservation on the pro-
visions of article 4 concerning treaties in simplified form.

45. The Commission should adopt more precise pro-
visions on the question of error, with the necessary
safeguards against abuses.

46, Mr. YASSEEN said it was necessary to make sure
that consent was unambiguous and not vitiated by error.
To be successfully pleaded, error must be a decisive
factor and, whether it was the result of an intentional
act or of negligence, any such error should be regarded
as vitiating consent. He could agree to articles 8 and 9
being combined, but he still thought that fraud was a
separate question, which should be dealt with in a
separate article.

47. The whole theory of defective consent was based on
general principles of law. Those principles had given
rise to many theories. Without wishing to go into details,
he supported the view taken by many authorities, and
in particular by Mr. Verdross, that in order to qualify
as a general principle of law, a principle must be directly
derived from the concept of justice and accepted by
nearly all civilized nations or the great majority of them.

48. Two implied conditions were also necessary. First,
as to applicability: it must be possible to apply the prin-
ciple in the international order; there must be an
environment similar to that in which it was applied
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in internal law. Thus the crimes of theft and rape, for
instance, were not covered by rules of international law,
although they were recognized as crimes by the laws of
all the States in the world. Secondly, as to adaptation:
the principle must be adapted to the international order;
the analogy with relations in the domestic life of a
nation did not rule out certain differences, or the need
for some adaptation of the principle it was intended
to apply in the international order. Such adaptation
seemed essential; hence the difficulty of the Commis-
sion’s task.

49. Mr. VERDROSS explained that in his definition of
the general principles of law, referred to by Mr. Yasseen,
an essential element was their applicability in inter-
national law. He added that in the fifth edition of his
treatise,? at present printing, the expression “ civilized
nations ” was no longer used, because its use was no
longer justified. That expression must now be understood
to include all Members of the United Nations.

50. Mr. TSURUOKA said that the Commission should
beware of drafting the provisions on error in such a
way that a State might unilaterally void a treaty, wholly
or in part, on the pretext that it had committed an
error. Precisely because the consensus of opinion seemed
to be in favour of broadening the concept of error,
some limitations to prevent abuses were necessary.

51. Mr. BARTOS said he agreed with Mr. Yasseen that
the general principles introduced into international law
had grown up in the practice of civilized nations or,
in other words, in municipal law. But it was comparative
law which showed whether a principle or an institution
was accepted by nearly all civilized nations. It was
thus that a general principle was established as a universal
principle and became a source of international law. It
was for international case-law to decide whether a prin-
ciple was universally accepted and adopted as a general
principle of international law.

52. He could not however, agree with Mr. Yasseen
about the principles he had cited as being confined to
municipal law, which would not be applicable in inter-
national law. Theft and rape were crimes in the eyes of
all nations and were accordingly crimes in international
law; any diplomat who committed such acts would
certainly be declared persona non grata, and if the case
were heard under international law the decision would
be that the receiving State was justified in considering
those acts as serious offences.

53. Mr. AMADO said that he invariably approached
the subjects under discussion from the point of view
of pure international law. Bilateral treaties had gradually
yielded to multilateral treaties, and the concept of error,
so important in contracts, lost much of its weight in
the case of agreements drawn up by conferences attended
by a large number of States.

54. Mr. Verdross’s idea that the general principles of
law must conform with justice showed once again how
deplorable was the absence of judicial authority in inter-

2 Verdross, A. von, Vilkerrecht, Vienna, Springer, 1959.

national law, which was still developing and had not yet
evolved to the same extent as municipal law.

55. He shared Mr. Tsuruoka’s apprehensions. He
believed, too, that error, in order to be admissible as
a plea, must affect the substance of the treaty. Conse-
quently, the language used by the Special Rapporteur
in the last sentence of paragraph 4 of his commentary
on articles 8 and 9 — which reflected the International
Court’s decision in the Mavrommatis Concessions
case 3 — should also be used in the body of the text.

56. In addition, the error must exist in fact, for the state
of intermational law was such that there could, unfor-
tunately, be no inquiry into the parties’ intentions.
The parties’ intentions, which were a key factor in private
law, could not carry equal weight in international law.

57. He would prefer to see articles 7, 8 and 9 combined,
but as many members did not agree with that view,
he would not press it.

58. Mr. TUNKIN said that his views on the general
problem of the principles of international law differed
from those expressed by Mr. Yasseen and Mr. Verdross,
but he would not elaborate them at that stage, as the
problem was not under discussion. He had explained
his theory in a recent book entitled “ Theoretical Ques-
tions of International Law *.4

59. Sir Humphrey WALDOCK, Special Rapporteur,
said that the first point he would like to take up in con-
nexion with articles 8 and 9 was whether a distinction
should be made between bilateral and multilateral
treaties, because some Members had shown an inclina-
tion to draw that distinction in discussing other articles.
Personally, he was disinclined to draw such a distinction
because the possibility of an error vitiating consent
could arise for a small multilateral treaty very much
in the same way as for a bilateral treaty, and any attempt
to draw a distinction among multilateral treaties would
lead to difficulties of definition of which the Commission
had had experience in drafting its first Report. The very
fact that it was extremely unlikely that an error would
be alleged in the case of a general multilateral treaty
suggested that it was not necessary to differentiate
between bilateral and multilateral treaties.

60. The main question in connexion with the two
articles was whether the distinction between mutual
error and error by one party only should be retained.
That distinction was made in the common law legal
systems, where it reflected a genuine difference in the
position of the parties. If one party had been led into
the error by the fault of the other party, there was not
complete equality in their positions with respect to the
error and there was a case for treating unilateral error
differently from multilateral error, as was done in
articles 8 and 9. However, after hearing the views of
other members as to the different rules applied in conti-
nental systems, he was prepared to agree that, for pur-
poses of international law, the distinction between the
two kinds of error should not be made. Clearly that

8 P.C.1J., Series A, No. 11.

4 Voprosy teorii mezhdynarodnogo prava,
Gurizdat.

Moscow, 1962,
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question must be definitely settled by the Commission
before the articles could usefully be referred to the
Drafting Committee.

61. Another point was whether article 7, concerning
fraud, should be merged with articles 8 and 9. He noted
that even members who, like Mr. Elias, advocated that
course, still wished to have a separate paragraph on
fraud, and there appeared to be general agreement not
to drop the distinction between error induced by fraud
and error of other kinds. The distinction should be
maintained because, although where fraud induced
consent it led to an error of some kind, it would not
necessarily be the type of error required for purposes
of annulment on grounds of error alone; for in cases
of fraud the conditions of error would be less strict.

62. With regard to the definition of error and to the
exclusion of errors of law by paragraph 1 (@) of article 8,
it had rightly been pointed out by Mr. Pal that the
“law ” mentioned in the context was exclusively inter-
national law. Municipal law was fact for purposes of
international law and mere errors of municipal law were
not therefore errors of law for the purposes of article 8.

63. Mr. Verdross and certain other members, however,
had objected to stress being laid on the exclusion of
errors of law. Admittedly, the distinction between errors
of law and errors of fact was not always a very easy one
to make. Even in municipal law, it often happened
that a question of right depended on facts as well as
law. Since, like Mr. Barto§ and Mr. Amado, he would
not like to leave the door wide open to pretexts for
the evasion of obligations under a treaty, he was inclined
to adopt a somewhat strict position on the question
of errors of law, in line with what appeared to be the
approach to pleas of error adopted by the Permanent
Court of International Justice in the Eastern Greenland
case 5 and by the International Court of Justice in the
Temple case.® It might be true, as Mr. Verdross had
pointed out, that Judge Anzilotti in the Greenland case
had made his observations concerning error with refe-
rence to the particular case. But in that case Judge
Anzilotti and the majority of the Court had shown no
disposition to listen to a plea of error as to rights; while
in its judgement both on the Preliminary Objections and
on the Merits the Court; in the Temple case, had dealt
very strictly with pleas of error. Consequently while he
was prepared to accept the deletion of paragraph 1 (a)
of article 8, he wished to retain paragraph 1 (b) with
its indication that the error must relate “to a fact or
state of facts ”.

64. He noted the criticism by some members of the
expression “ was material in inducing the consent”,
used in paragraph 1 (c). His intention in that passage
had been to reflect the ruling by the Permanent Court
of International Justice in the Mavrommatis Conces-
sions case.” He had used the classic English expression
“ was material ” but if that expression was not consi-
dered satisfactory by other members, he would be pre-
pared to use such language as “ was a condition ™.

5 P.C.LJ., Series A/B, No. 53, pp. 77 and 91.
8 1.C.J. Reports, 1962, p. 26.
7 P.C.1J., Series A, No. 11.

65. With regard to paragraph 3 (@), his intention had
been to reflect the ruling of the International Court
of Justice in the Temple case. He had ventured to add,
between the word “could” and the words “ have
avoided ” the additional words “ by the exercise of due
diligence ”. Those words, he felt, would be necessary
for purposes of a codification, although they had not
been used by the Court. While perhaps not necessary in
the context of the Court’s decision in the particular
case, it seemed necessary in a codification to qualify
the Court’s phrase in some way, unless the Commission
was in effect to negative altogether the relevance of
error in the law of treaties; for it might be possible
to argue that any error could have been avoided by the
party concerned. The insertion of some such phrase as
“by the exercise of due diligence ” therefore seemed
necessary.

66. As to the proposals for the redrafting of articles 8
and 9 made by Mr. Briggs and Mr. Elias, he could
not comment on them in detail until he had seen them
in writing. Both appeared to contain valuable ideas
and would no doubt be of assistance to the Drafting
Committee.

67. With regard to paragraph 2 (@) of article 8, the words
“ the party in question may regard the error as nullify-
ing ab initio its consent...” should be construed as
meaning “ the party in question may invoke...”.

68. Articles 8 and 9 should be considered in conjunction
with the other draft articles of Part II, particularly
article 2 (The presumption in favour of the validity of
a treaty) and article 3 (Procedural restrictions on the
exercise of a right to avoid or denounce a treaty). Some
degree of strictness in the matter was desirable so as
to provide safeguards against possible abuse of the
recognition of fraud and error as factors vitiating consent.

69. It could be left to the Drafting Committee to decide
whether the provisions on fraud should constitute a
separate article or merely a separate paragraph of a
consolidated article.

70. Mr. YASSEEN said that he still questioned the
distinction made in the draft between error of fact and
error of law. Admittedly, the Permanent Court of
International Justice had tended to regard municipal
law as a fact; but what was the status of regional inter-
national law ? If, for example, a Latin-American country
concluded a treaty with an Asian country and the latter
committed an error with regard to Latin-American
international law, should that error be regarded as an
error of law ? Ignorance of the law was no excuse,
but an Asian country could hardly be expected to know
Latin-American law.

71. Sir Humphrey WALDOCK, Special Rapporteur,
said that the question was an interesting and difficult
one. He supposed Mr. Yasseen had in mind an error
regarding such a matter as the Latin-American practice
of asylum. The International Court had held there
existed a regional international law, and it might be
either customary law or treaty law. In principle, it would
seem that matters of regional international law were
questions of international law rather than questions
of fact.
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72. Mr. CASTREN said that, in the hypothetical case
mentioned by Mr. Yasseen, general international law
would alone be applicable.

73. Mr. YASSEEN said he was not convinced. The
Latin-American country might argue, for example,
that the right of asylum, which it recognized was also
recognized in Asia, whereas the Asian country might
suppose that that right did not exist in Latin America.
The resulting misunderstanding would certainly raise
the question whether an error of fact or an error of law
was involved.

74. Mr. TUNKIN said that the point could be covered
by deleting paragraph 1 (a) of article 8, as suggested by
Mr. Rosenne. The provisions on error would not then
be confined to errors of fact.

75. Sir Humphrey WALDOCK, Special Rapporteur,
said he was prepared to delete paragraph 1 (a) of article 8,
so as not to exclude the possibility that an error of law
might in some circumstances be relevant. However,
under the terms of paragraph 1 (b), it would be made
clear that the error must relate to “a fact or state of
facts ”. It would be going too far to contemplate a gene-
ral rule allowing all errors of law as vitiating consent.

76. Mr. ROSENNE agreed that the deletion of para-
graph 1 (a) and the retention of paragraph 1 (b) would
go a long way towards covering the point that had been
raised.

77. As he recalled it, the International Court of Justice
had held in several cases that the existence of a purely
regional rule of international law had to be proved.
The Court thus seemed to view such rules as questions
of fact rather than of general international law.

78. He also recalled that, with regard to the question
of reservations, the opinion in some Latin-American
countries was that the Latin-America system of reserva-
tions was part of general international law, while in
others it was regarded as a peculiarly Latin-American
system whose acceptance by the international community
was desirable. It was hard to say whether an error aris-
ing out of that difference of opinion would be an error
of fact or an error of law.

79. The CHAIRMAN suggested that the point raised
by Mr. Yasseen should be referred to the Drafting Com-
mittee for consideration in connexion with the definition
of error.

80. If there were no objection, he would consider that
the Committee agreed to refer articles 8 and 9 to the
Drafting Committee on the understanding that the
distinction between mutual error and error by one party
only would be dropped. The Committee would take the
comments of members into consideration and would
decide whether the question of fraud should form the
subject of a whole article or be dealt with in a separate
paragraph,

It was so agreed.

ARTICLE 10 (ERRORS IN EXPRESSION OF THE AGREEMENT)

81. The CHAIRMAN invited the Special Rapporteur
to introduce article 10.

82. Sir Humphrey WALDOCK, Special Rapporteur,
said that the purpose of article 10 was mainly to draw
attention to the fact that articles 26 and 27 of Part I
dealt with the problem of errors in expression of the
agreement, and that such errors did not invalidate
consent.

83. Mr. VERDROSS proposed the deletion of article 10.
As articles 8 and 9 specified the cases in which error
would have legal effects, they implied those in which
it would not; to revert to the matter in the next article
was unnecessary.

84. Mr. TABIBI said that it would be useful to retain
article 10, because sometimes an error of expression
could strike at the very root of a treaty. In fact, in a
bilateral treaty, one party could exploit an error of
expression in such a way as to perpetrate an actual
fraud; an example was provided by the 1889 Treaty
between Abyssinia and Italy already mentioned by
Mr. Tunkin.

85. The fact that, in treaties drawn up under United
Nations auspices, five official languages were used,
raised a number of problems. Quite apart from the
question of concordance, for countries like his own
there was a serious problem in that all five were foreign
languages. For example, during the extensive discussions
at the First Conference on the Law of the Sea in 1958
on the subject of access to the sea for landlocked coun-
tries, it had become clear that the term “ access ” was
construed by English jurists less broadly than he himself
had understood it at the time.

86. He suggested that article 10 should be considered
by the Drafting Committee jointly with articles 7, 8
and 9.

87. Mr. CASTREN supported Mr. Verdross’s proposal
that article 10 should be deleted. The Commission could
hardly include in Part II an article which repeated
something already stated in Part I.

88. Mr. ELIAS also considered article 10 unnecessary.
Three situations could arise in connexion with errors
in expression. The first was that in which both parties
agreed that such an error had been made: it was ade-
quately covered by articles 26 and 27 of Part I. The
second was that in which the parties did not agree and
the error affected a material point: essentially, it was
then a question of a mistake, which would be covered
by the provisions of articles 8 and 9. The third situation
was that in which the parties did not agree, but the error
did not go to the root of the treaty: that would be a
matter of interpretation and could be left to the judge
or arbitrator. Article 10 was consequently unnecessary
since all the points that could arise were already covered
by other articles.

89. Mr. ROSENNE pointed out that, in the case of
the First Conference on the Law of the Sea mentioned
by Mr. Tabibi, if there had been an error, it went much
further than a mere error of expression.

90. Articles 26, paragraph 3, and 27, paragraph 5, of
Part I, laid down that where an error in a treaty had to
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be corrected, “ the corrected text shall replace the original
text as from the date the latter was adopted, unless the
parties shall otherwise determine ”. Article 10, para-
graph 1, of Part II explained the juridical meaning of
“ shall replace ”, and thus completed articles 26 and 27
of Part I by indicating the juridical consequences of
correction. That could be specially important for bilateral
treaties drawn up in two languages.

91. He suggested that the Drafting Committee should
consider whether the purpose of article 10, paragraph 1,
was best served by means of a provision in section II or
by means of a passage in the commentary on articles 26
and 27.

92. Mr. AGO said that in the case cited by Mr. Tabibi
the error introduced by the use of the word * access”
in different senses by the different parties would have
vitiated consent. The case would therefore have been
one of those covered by articles 8 and 9. In article 10,
on the other hand, the Special Rapporteur had dealt
with the case in which there was consent and agreement
was complete, but the expression of that agreement
was defective. He could think of cases of that kind which
had actually occurred when the governments of two
adjacent countries had agreed that a certain village
should be under the sovereignty of one of them:; they
had expressed the agreement by reference to a meridian
or parallel and had later realized that they differed in
their understanding of its position with reference to
the village in question. Thus there had been agreement
as to the essential fact that the village was to be placed
under the sovereignty of one of them and not the other,
but the agreement had been badly expressed by the refe-
rence to a meridian. When the error had been discovered,
the two States had corrected it immediately. Hence no
problem of defect in consent had been involved.

93. Like Mr. Rosenne, he was not sure that articles
26 and 27 of Part I entirely covered the point. Article 10
met a real need, but it might be out of place among the
articles concerning vitiation of consent.

94. Mr. BARTOS said he agreed with Mr. Ago so far
as genuine errors in expression were concerned. But
when the error was due to non-concordance of equally
authentic texts in different languages, the case was much
less clear and differed from that envisaged by the Special
Rapporteur. The question of the non-concordance of
expressions in different languages had already been met
with in Part I of the draft on the Law of Treaties, since
the will of the contracting parties was presumed to be
well established and there was no question of vitiation
of consent.

95. Mr. BRIGGS said he supported the proposal to
delete article 10. He was opposed to the insertion in
the draft articles of any provision to the effect that a
party had the unilateral right to denounce a treaty. If,
therefore, the unilateral right stated in paragraph 2 (a)
of article 8 and in paragraph 2 (q) of article 9 were
omitted, there would be no need to retain article 10.

96. Mr. TABIBI said that, after hearing the views of
other members, he would no longer press for the reten-
tion of article 10. .

97. Sir Humphrey WALDOCK, Special Rapporteur,
said he agreed that, if the articles of Part I and of the
present Part were to be taken together, it could be argued
that articles 26 and 27 of Part I largely covered the
point dealt with in article 10. Both those articles were
essentially procedural and in article 10 the Commission
was dealing with the substantive aspect of the matter,
even if the conclusion was the negative one that an error
of expression did not affect the reality of consent. It
might not be very appropriate to try to cover the point
by an addition to articles 26 and 27 of Part I. Further- .
more it was always dangerous to assume that anyone
reading or interpreting the draft articles would view
them in the same light as members of the Commission
who had discussed them from the beginning. It there-
fore seemed useful to include article 10 with its cross-
reference to articles 26 and 27 of Part I. He did not
feel that to deal with the matter merely by means of a
commentary would be adequate.

98. The CHAIRMAN suggested that article 10 should
be referred to the Drafting Commiittee for consideration
in the light of its drafting of articles 7, 8 and 9 and of
the discussion which had taken place in the Commission.
The Drafting Committee would report to the Commis-
sion on the question whether article 10 should be retained
as such or its contents expressed by means of a modi-
fication of articles 26 and 27 of Part I, or even in the
commentary on those articles.

It was so agreed.

The meeting rose at 12.55 p.m.

681st MEETING
Thursday, 16 May 1963, at 10 a.m.

Chairman: Mr. Eduardo JIMENEZ DE ARECHAGA

Law of Treaties (A/CN.4/156 and Addenda)
[Item 1 of the agenda] (continued)

1. The CHAIRMAN invited the Commission to con-
sider article 11 in section II of the Special Rapporteur’s
second report (A/CN.4/156).

ARTICLE 11 (PERSONAL COERCION OF REPRESENTATIVES OF
STATES OR OF MEMBERS OF STATE ORGANS)

2. Sir Humphrey WALDOCK, Special Rapporteur, said
that the problem of personal coercion could arise jointly
with the problem envisaged in article 12; the illegal use
or threat of force. In principle, however, the two forms
of coercion were distinct, and examples could be given
of coercion of representatives without any actual use or
threat of force against the State itself. For reasons
of clarity, it was therefore wise to deal with the two
subjects separately.

3. There was a misprint in paragraph 1 (@) of article 11,
where the words “ or again ” should be deleted. With



