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in order to be admitted to the international community,
a State must first accept the principles of its legal order.3

84. Paragraph 2 might convey the impression that
only acts which were criminal and liable to sanctions
were covered by jus cogens. But judging by what he
had heard during the discussion, he thought that the
members of the Commission all had a broader conception
of the content of jus cogens. He shared the view that
Jjus cogens rules should have a much wider scope. The
examples given in paragraph 2, sub-paragraphs (a),
(b) and (c), were not in any way open to criticism in
themselves; but if they remained in isolation they might
give rise to a mistaken idea.

85. Turning to the question of the severability of the
clauses of a treaty, he said that to his own knowledge,
contrary to what Mr. Ago had affirmed, it often happened
in practice that some of a treaty’s subsidiary clauses
were contrary to public order, whereas the substance
of the treaty was in conformity with it. In that matter,
French internal law should be followed, under which
as little as possible of the content of a contract was
voided. When it was possible to do so without upsetting
the general balance of a treaty, only its subsidiary clauses
should be voided, the validity of the effects of the general
will of the parties remaining intact. However, the dis-
tinction was not always easy to make, for it could happen
that what was asserted to be the principal object of an
agreement had no other purpose than to divert attention
from its so-called subsidiary clauses. Thus it was not
easy to take a clear position on the matter with a view
to drafting legal norms on the severance of subsidiary
clauses.

86. On the other hand he shared Mr. Ago’s opinion
on the retrospective effect of jus cogens rules. The theory
of retroactivity, which was best illustrated by the example
of genocide, had been considered at the Vienna Confer-
ences of 1961 and 1963, but had not been accepted by
States in regard to the application of principles on which
a mandatory character had been conferred by a treaty
codifying provisions that had previously been contrac-
tual. It was also a question of principle; for what was
called classical international law evolved through the
modification of existing rules and the adoption of new
ones. It would be regrettable to endeavour to retain
vestiges contrary to the new provisions creating the jus
cogens corresponding to the progressive development
of international law.

87. Nevertheless, it should not be forgotten that neither
international doctrine nor international practice unani-
mously acknowledged the retrospective effect of rules.
Some writers maintained that rights acquired by States
under former treaty provisions which were no longer
compatible with the international public order subsisted
even if the bases of international law changed. He did
not agree. To cover that situation it was therefore impor-
tant — contrary to what Mr. Ago had said — to formulate
the point most explicitly in article 13. A commentary
was certainly valuable for questions of theory, and
teachers and judges would be able to refer to it; but

8 Oppenheim, L., International Law, 8th edition, 1955, vol. I,
pp. 928-929,

States would not consider themselves bound by the text
of a commentary by the Commission, as had been
clearly shown by the Geneva Conferences of 1958 and
1960 and the Vienna Conferences of 1961 and 1963.

88. On the question of the placing of articles 11, 12
and 13, he said that, despite some overlapping, those
three articles marked a gradation in grounds for voidance,
though they nevertheless dealt with three different sub-
jects. They should therefore follow one another in their
present order, whatever position might ultimately be as-
signed to them in the draft as a whole.-

The meeting rose at 6.5 p.m.

684th MEETING
Tuesday, 21 May 1963, at 10 a.m.

Chairman: Mr. Edouard JIMENEZ de ARECHAGA

Law of Treaties (A/CN.4/156 and Addenda)
[Item 1 of the agenda] (continued)

ARTICLE 13 (TREATIES VOID FOR ILLEGALITY) (continued)

1. The CHAIRMAN drew attention to Mr. Pal’s
proposal, which had been circulated, that paragraph 1
of article 13 be amended to read:

“1, A treaty is void if its object is opposed to or
inconsistent with the ends, purposes and principles
of the United Nations.”

2. Mr. TSURUOKA said that, so far as theory was
concerned, the concept of jus cogens existed in general
international law and a treaty which conflicted with a
Jus cogens rule was void.

3. He agreed with the Special Rapporteur that the
Commission should include that concept in its draft
convention on the law of treaties, but he thought that
article 13 should be drafted in simpler and more concise
terms, because the idea of jus cogens was so clear in
itself that it did not need to be elaborated. More elabo-
rate drafting had been desirable in articles 11 and 12
in order to specify the practical form to be taken by
that idea; but the same did not apply to article 13,

4. Three cases were conceivable in which article 13
would operate. The first was that in which the parties
had deliberately concluded a treaty contrary to jus
cogens. That would be, by the nature of things, a secret
treaty, whose validity the parties would not dispute.
Such a treaty would in fact be wholly void, but so long
as it was kept secret, no country would have an oppor-
tunity of challenging its validity. Of course, if it were
put into effect, the parties would be answerable for
the consequences; but that was irrelevant to the matter
under discussion. The second case was where the parties
had concluded a treaty which they believed bona fide
to be legal, but concerning which a third State held a
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different opinion. In those circumstances, the treaty
would at least be presumed to be valid; and it was
debatable whether it was wise to grant the third State
the right to dispute the treaty’s validity, for that raised
a delicate question of interpretation. The third case was
where the parties had sincerely believed, when concluding
the treaty, that it did not contravene any jus cogens
rule, but one of them had later come to consider that
it did. There again a problem of interpretation arose,
and that problem should be settled by an international
tribunal.

5. Both from the theoretical and from the practical
point of view it would therefore suffice if the Commis-
sion stated in its draft that any treaty inconsistent with
a jus cogens rule was void.

6. Mr. LACHS said that the subject dealt with in article 13
was a vital one for contemporary international law, and
concerned the demarcation between the formal and the
substantive provisions of a treaty.

7. During recent years two perhaps conflicting trends
had become discernible: on the one hand an enormous
increase in the number of treaties being concluded and
in the range of matters they sought to regulate, and
on the other a growing number of general principles
that were becoming part and parcel of jus cogens and
thus constituting a limitation on the freedom of States
in drafting treaty provisions if they were to comply
with such binding rules and to respect the interests not
only of third parties, but of the international community
as a whole. The Special Rapporteur was to be commended
on his judicious and interesting treatment of a difficult
subject.

8. Some 80 years ago Bluntschli had singled out four
types of treaty that were void for illegality;1 the list
had now become much longer, though that did not
necessarily imply that all treaties concluded in the more
distant past were legal. It would greatly contribute to
the growing prestige of international law if the Commis-
sion could determine the relationship between the older
treaties and contemporary international law.

9. With regard to the formulation of article 13, he had
some doubts about the structure of paragraph 1. The
fact of being contrary to international law should not
be placed on the same footing as the consequence,
which was nullity. Some re-drafting was necessary in
order to separate the cause from the effect.

10. With regard to the examples in paragraph 2, although
they were clearly included by way of illustration, there
was perhaps some risk of piecemeal treatment in adopting
that method. Sub-paragraph (@) referred to the use
of force, but when that entailed armed aggression it
became an international crime within the definition
laid down in the Charter of the Niirnberg Tribunal.2
Strictly speaking, the number of international crimes
was relatively limited, but the range of illegal acts was
much wider. There could be cases in which certain

1 Bluntschli, J. C., Das Moderne Vélkerrecht, Ndrdlingen, 1878,
3rd edition, section 411, p. 237.

2 Charter and Judgment of the Niirnberg Tribunal, United
Nations publication, Sales No.: 1949.V.7, pp. 92-93.

treaty provisions violated international law, for example,
by encroaching on the fundamental rights of third States,
and were thus undoubtedly illegal though they did not
involve crimes. The examples given in paragraph 2
should therefore be added to, and ought certainly to
include treaties that were obviously unequal and treaties
establishing spheres of influence.

11. He did not share the doubts expressed by some
members at the previous meeting and considered that
both acts and omissions should be mentioned in sub-
paragraph (c).

12. Paragraph 3 contained a very useful and important
provision that would allow parts of an international
instrument not of an integral character, which were
illegal, to be detached from the main body of the treaty.
Such a provision would certainly be in the interests of
the future development of treaty law.

13. On the question of retrospective effect, some treaties
the provisions of which were legal when concluded
might in the course of time become illegal. Admittedly,
it was not easy to give expression to that idea, but it
ought to be reflected in some way in article 13, the
application of which could not be limited to the moment
when the treaty was concluded, but must extend to the
whole duration of its existence.

14. Mr. AMADO said that the Special Rapporteur’s
commentary on article 13 showed that very little had
been written on jus cogens in international law. And
yet, in municipal law the concept of public order had
played a very important part; for example, when in
earlier days a Brazilian landowner had arrived in England
with his slaves, they had become free immediately on
setting foot on English soil, where the institution of
slavery was contrary to public order. The ideal would
be that the concept of public order should have the
same force in international law.

15. He admired the progressive spirit in which the
Special Rapporteur had attempted to free the notion
of jus cogens from the mists which enveloped it in interna-
tional law. But when faced with the first sentence of
the commentary on article 13, he could only envy those
of his colleagues who, like Mr. Tsuruoka, found the
idea of jus cogens so clear that it did not need to be
defined. He was still wondering how article 13 could
best be worded.

16. The problem, reduced to its simplest terms, was how
to define illegality in international law, or how to specify
the lawful or possible purposes of treaties; above all,
the provision should be effective. Article 13 was necessary
and its position in the draft articles was the right one,
but the Commission should find an expression that was
more generally understandable and less purely theoretical
than “ jus cogens . A reference to a general or fundamen-
tal rule of law night perhaps be appropriate. The expres-
sion “infringement of a general rule or principle of
international law ”, used in article 13, might create
difficulties of interpretation, for the question would
arise whether “ rule ” and “ principle ” were two different
things and whether the word “or” was being used
disjunctively or conjunctively.
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17. He was also opposed to the enumeration of examples:
he would prefer a statement of the principle alone.

18. With regard to paragraph 3, he agreed with Mr. Ago
and Mr. Barto§ that every effort should be made to
preserve everything that was good in a treaty.

19. Mr. YASSEEN'’S question concerning the hierarchy
of rules of law had underlined the connexion between
article 13 and article 14.

20. Mr. TUNKIN said he hoped to resist the tempta-
tion to engage in a theoretical discussion. He was in
general agreement with the principle stated in article 13
and with many of the comments already made, especially
those of Mr. Ago, Mr. Yasseen, Mr. Tabibi, Mr. Lachs
and Mr. Amado.

21. To an increasing extent, state practice and legal
theory were being based on the assumption that there
were some generally recognized principles of international
law from which States could not derogate.

22. The fact that some generally recognized principles
possessed the character of jus cogens was an innovation
brought about by historical changes and by the fact
that certain aspects of relations between States — even
purely bilateral ones, but first and foremost those relating
to the maintenance of peace — had become of interest
to all. If the existence of jus cogens rules were admitted,
it followed that a treaty infringing such rules must be
regarded as void.

23. The Drafting Committee would, of course, have to
discuss what term should be used to describe that relatively
new phenomenon in international law, since the expres-
sion “ jus cogens ” might not be understood by laymen
and indeed was often avoided by jurists themselves,
as Mr. Briggs had pointed out at the previous meeting.
Perhaps the expression “fundamental principles of
international law ”, though not very precise, might be
more intelligible.

24. The concept of international public order was
understood differently by different writers. Some held
that it was imposed as a consequence of natural law
having its source in human nature or emanating from
a divine source and independent of the will of States.
History showed, however, that in the long run the laws
governing the development of human society were
decisive, and that once rules of international law ceased
to correspond to those laws and to meet the demands
of life, they sooner or later became a dead letter and
disappeared. But the laws of development were certainly
not legal in character, though they did ultimately condi-
tion the creation of rules of law by States through agree-
ment, which he held to include not only treaties, but also
custom.

25. On that point he had been misrepresented in the
Sixth Committee during the General Assembly’s seven-
teenth session by the United States representative,
who had attempted to ascribe to him the view that
rules of international law were the result of treaties
alone. In fact he (Mr. Tunkin) had clearly éxpounded a
different view stressing the importance of customary
rules of international law created, in his view, by tacit
agreement between States.

26. Some of the rules created by agreement between
States in that broad sense were recognized by them as
possessing the character of jus cogens. In other words,
they were not rules imposed from above by the operation
of some natural law. That being so, the Special Rappor-
teur had been right to include the provision contained
in paragraph 4 of article 13, because a general multila-
teral treaty to which all or nearly all States of the interna-
tional community were parties could abrogate or modify
a rule of jus cogens. The contention of some authorities,
including Sir Hersch Lauterpacht, that general rules
could only derive from customary law might have been
true fifty years ago, but with the great increase in the
number of general multilateral treaties which were vir-
tually universal in character, it was true no longer.

27. Although he agreed with the principle of paragraph 4,
the Drafting Committee would have to consider whether
that paragraph would not entail some modification of
the definition of general multilateral treaties given in
article 1 of Part I. Clearly, a multilateral treaty concluded
between, say, five States, though it concerned general
norms of international law or dealt with matters of gen-
eral interest to States as a whole, could not be considered
a general multilateral treaty.

28. With regard to paragraph 2, the examples given
should include unequal treaties, the existence of which
was of particular concern to newly independent States.
Admittedly the case was covered in general terms by
paragraph 1, since unequal treaties were contrary to
rules of international law having the character of jus
cogens, but a special reference to such treaties was
undoubtedly needed. For purposes of definition, the
language of the resolution adopted by the Afro-Asian
Jurists’ Conference in 19573 could be used; unequal
treaties were defined as treaties establishing gross inequal-
ity between the obligations of the parties.

29. He did not propose to comment on the separate
problem of the settlement of international disputes.

30. He would like to hear the Special Rapporteur’s
reasons for referring to the “ object or execution ” of a
treaty instead of simply to “ a treaty ™.

31. Mr. PAL, referring to the simplified formula read
out by the Chairman at the beginning of the meeting,
said that at the risk of being accused of over-simplifying
the text, he was proposing that a number of elements
should be dropped from paragraph 1, in particular, the
reference to jus cogens, which he agreed with Mr. Amado
in finding somewhat imprecise. The term was not to
be found in most books on international law, it was
unfamiliar to lawyers trained in common law systems,
and he himself had only become acquainted with it
as a result of the Commission’s discussions at the previous
session; for those reasons, he thought it would be more
appropriate in the commentary than in the text of the
article.

32. The purpose of his own formulation was to bring
the paragraph closer to the language of the Charter.

3 Afro-Asian Jurists’ Conference, 1957, Damascus Bar Associa-
tion, p. 233.
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It would be for the Drafting Committee to decide which
conjunction, “and ” or “ or ”, should be used between
“ purposes ” and “ principles .

33. With regard to Mr. Tunkin’s proposal that a treaty
should be declared void if there was a manifest inequal-
ity in the obligations undertaken by the parties, he
could not agree that such inequality would suffice to
make a treaty void. Some other element, such as undue
influence, coercion, or the fact that one party had taken
an unfair advantage of the other, must also be present;
otherwise, it might be possible to invalidate a treaty
between, say, the United States of America and a small
State, on the ground that the United States extended
benefits out of all proportion to the obligations assumed
by the small State.

34. As to the examples in paragraph 2, since they were
given only for the purpose of illustration, as was indicated
by the opening words “ In particular ”, there was no
need to increase their number. He found the paragraph
acceptable as it stood.

35. He agreed with those who suggested that paragraph 3
should be dropped, because its provisions were not
altogether clear. Even under English law, it was not
possible to carry the principle of severability as far as
it was carried in paragraph 3; severability must have
been contemplated by the parties themselves. It could
be applied where several promises were included in
one agreement; if one of the promises were found to be
invalid, it was possible to maintain the others. Examples
of severability were in practice confined to cases of re-
straint of trade; even in those cases, however, the original
contract was examined and the judge had to be satisfied
that the parties had contemplated the possibility of
severance. He did not believe that a provision on those
lines could be introduced into the international law
of treaties.

36. He agreed with Mr. Tunkin that paragraph 4 should
be retained. Its provisions were perhaps needed to help
the progressive development of international law. It
was desirable to cover the possibility of a change in the
rules of international law having the character of jus
cogens, since even those rules could not be final and
stand for all time; all that paragraph 4 provided for was
the possible progress of society.

37. The CHAIRMAN, speaking as a member of the
Commission, said that he fully approved of article 13
and the ideas behind it, though he favoured a simplifica-
tion of the text along the lines proposed by Mr. Briggs
and Mr. Ago.

38. With regard to paragraph 1, he said that although
he had always admired Mr. Pal’s spirit of harmony
and his anxiety to reconcile his warm support for the
progress of international law with his concern for the
stability of treaty relations, he thought his proposal
would open the door too wide to a party wishing to
escape its treaty obligations. A party acting in bad faith
might invoke general grounds to claim that the treaty
was “ inconsistent with the ends, purposes and principles
of the United Nations ”. As was well known, the purposes
and principles of the United Nations were expressed
in the Charter in the form of broad, general statements.

39. Personally, he did not favour the retention of a
separate reference to the execution of the treaty. From
the standpoint of the general theory of agreements,
the term “ object ” included the execution of an agreement.

40. He was, however, in favour of dropping the term
“ jus cogens” and replacing it by wording drawn from
article 1, paragraph 3 (c¢), of Part II. He accordingly
suggested for the consideration of the Drafting Committee
a formulation of paragraph 1 reading: “ A treaty is
void if its object involves the infringement of a general
rule or principle of international law from which no
derogation is permitted and which may be modified or
annulled only by a subsequent norm of general inter-
national law ”. The words “ from which no derogation
is permitted ” were necessary because they reflected
the essence of what “ jus cogens ” constituted. The final
proviso, specifying that a jus cogens rule could only
be modified by a subsequent norm of general international
law, should satisfy Mr. Ago and Mr. Tunkin by avoiding
the confusion between general international law and
general multilateral treaties.

41, He had no objection to paragraph 2, which gave
examples.

42. It would be worth while to retain paragraph 3,
but not in article 13; a more appropriate place would
be in article 26, which dealt with the severance of treaties.
It was hardly appropriate to introduce such a minor
point in so important an article as article 13.

43. Paragraph 4 would become unnecessary if his
proposal for paragraph 1 were adopted, since its final
words covered the point dealt with in paragraph 4.

44. With regard to Mr. Tunkin’s suggestion that an
example of treaties which established a gross inequality of
obligations should be added to paragraph 2, he could
not agree that international law contained a rule on the
subject which was above the will of the parties. Inter-
national law proceeded from the opposite standpoint
—that of the supremacy of the will of the parties.

45. To insert the example suggested by Mr. Tunkin
would introduce into an article dealing with the legality
of treaties a new defect in consent, known to French
law as “ lésion” and having no precise equivalent in
the English language. In Roman law, the concept of
laesio enormis had originated in the protection of minors
below the age of twenty-five and had resulted in the
emergence of contractual incapacity; it had subsequently
been discredited because its abuse had led to contractual
instability. Contemporary international law could not
accept the concept of /ésion, since its acceptance might,
in practice, involve contractual incapacity for certain
States, instead of the absolute equality prevailing today,
and might affect the sovereignty and independence of
States, which manifested itself, among other forms, in
the capacity to enter into any treaty, as shown by the
advisory opinion of the Permanent Court of International
Justice of 5 September 1931 concerning the Customs
Régime between Germany and Austria* In the light of
that opinion, any suggestion for introducing the concept
of lésion into international law would appear to be
inimical to the principle of the sovereignty of States.

4 P.C.1J., Series A/B, No. 41, pp. 37-54.
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46. There remained the important question of deter-
mining whether inequality of obligations existed in a
particular instance, and whether it would be for the
parties themselves to decide the point. Even if a decision
by a third party was accepted, international law provided
no criteria for the determination of that question.

47. From the point of view of international relations,
the introduction of that concept would be fraught with
danger. In Latin America, for example, many States
would be able to claim, under a provision along the
lines suggested, that their various frontier treaties had
resulted in a manifest inequality of obligations. Treaties
over a century old might then be called in question,
thereby opening a Pandora’s box of difficulties in relations
between States.

48. Mr. AGO said that, broadly speaking, he shared
the views expressed by the Chairman. There seemed
to be general agreement on the contents of article 13.
A few questions of detail remained to be considered,
and also the question whether certain paragraphs were
appropriate.

49. The purpose of paragraph 1 was to state that a
treaty was void if it derogated from a rule from which
no derogation was permitted; that was very different
from the idea of illegality of certain contracts, which
Sir Hersch Lauterpacht appeared to have put forward.
The Commission should now concentrate on the question
of the peremptory norms of jus cogens and it might
accordingly be well to change the title of the article
and, taking account of what Mr. Amado had said,
to delete the word “infringement ”, which introduced
the idea of an unlawful act. There was no question of
an unlawful act, and hence no question of responsibility;
it was a question of derogation from a rule from which
no derogation was permitted, and such derogation
rendered the treaty void.

50. While he could not concur in everything Mr. Tunkin
had said concerning the theory of custom, he agreed
that the general rules from which no departure was
permitted were either customary rules or rules which,
while embodied in a treaty, were still valid as customary
rules for States not bound by the treaty, and hence
for States in general.

51. He agreed that it would be inadvisable to refer
to both “ general rules ” and “ general principles ” of
international law, for that would suggest that the Com-
mission was attaching different meanings to the words
“rule ” and “ principle ”; he would suggest using some
such expression as “ general and peremptory rule from
which no derogation is permitted .

52. He would prefer to avoid any reference to the prin-
ciples of the United Nations Charter, because they were
not all peremptory and, conversely, not all peremptory
rules of international law were embodied in the Charter.

53. He had given further thought to the question of the
desirability of giving examples, which arose in connexion
with paragraph 2, and he thought it would be possible
to give examples other than those already included in
the draft — for instance, that of freedom of navigation
on the high seas. But since it was intrinsically difficult

to draw up a list of examples and since the peremptory
norms might change, it would be better not to give any
examples at all, and to allow the interpretation of the
article to develop.

54. With regard to paragraph 3, he was grateful to the
Chairman for his suggestion. It was, of course, true
that a part of a treaty could be recognized as remaining
valid, but that was rather a hypothetical case; besides,
the contracting States might not find it easy to agree
on which provisions of the treaty should be maintained,
for the different parts of a treaty complemented one
another and often established some sort of balance.
The rule stated in the article would be more forceful
if paragraph 3 were deleted.

55. Paragraph 4 was not necessary because it was self-
evident that a jus cogens rule could not be set aside by
a private agreement between States, but could be replaced
by another general jus cogens rule.

56. Mr. TSURUOKA said he regretted that he had
expressed himself so badly that Mr. Amado had mis-
understood him. What the Commission was trying to
express in article 13 was clear to everybody, and Mr. Ago
had just stated it very simply: a treaty that was contrary
to a peremptory rule from which no derogation was
permitted was void. The ground was less certain when it
came to defining the content of such rules.

57. He agreed with Mr. Ago that paragraph 1 should
be re-drafted and the substance of the remaining para-
graphs transferred to the commentary in order to facilitate
the understanding and implementation of paragraph 1.

58. Mr. de LUNA said that Mr. Barto$ had rightly
pointed out at the previous meeting that if the notion
of jus cogens were accepted, that in itself implied the
existence of rules of international law which prevailed
over the will of States and from which no derogation
could be permitted. Ever since 1932 he (Mr. de Luna)
had been opposing the theory of state monopoly of
international law, which had been upheld by the formalist
positivist school predominant at that period. He was
very glad, therefore, that the Commission had expressed
support for a principle so essential to the maintenance
of international peace.

59. Legal positivism presupposed a twofold limitation
of international law. It isolated it from every economic,
political, social or ethical context and regarded only
the law emanating from the will of the State. Having
confined international law within those bounds, the
positivist school accepted it without expressing any
judgement as to value and regarded it as a logically
coherent system of rules arranged in a certain hierarchical
order. According to that theory, international law,
which reflected only the will of the State, was expressed
as written law in the form of treaties and the judgements
of international courts.

60. But that theory went too far, in that many treaties
were no longer in force or were obsolete, even though
they might not have been expressly denounced; a rule
could not be interpreted outside the social context
which had been the original reason for its existence. At
the same time, it did not go far enough, because to
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regard something experienced by society as ipso facto
unsuitable for scientific investigation on the grounds that
it was a purely metaphysical experience was to descend
to negative metaphysics, which conflicted with the true
bases of a positive science of law. To get out of the diffi-
culty, the concept of customary international law was
called in to shore up rules which could not rely on the
formal will of the State, and the theory of legal self-
sufficiency was used to adjust the rules of law to social
values.

61. The positivist doctrine of law obviously could not
recognize the existence of jus cogens, or, in consequence,
that of an international public order. As Mr. Pal had
so well demonstrated, every society was based on a
Weltanschauung which was held in common by all
its members. The positivist doctrine had been feasible
in practice because the groups which had successively
been in power in the nineteenth century had shared
the same Weltanschauung. The international society of the
period had been able to accept the idea of the unlimited
will of the State because it had been relatively stable.
But when a phenomenon such as Naziism appeared, the
theory became questionable.

62. The contractual conception of international law,
which did not recognize jus cogens, belonged to the time
when international law had been only a law for the
Great Powers. But modern international law had become
universalized and socialized. The modern ideologies, of
which there were at least three, must be co-ordinated
if peaceful co-existence was to be achieved; for if they
were not, mankind had no future. The notion of jus
cogens ought to set bounds to the autonomy of the will
of States; even if the Commission took the view that all
past treaties contrary to jus cogens were void, interna-
tional law would not be shaken to its foundations.
What States lost would be balanced by their gain. At
all events, selfish national interests could not be allowed
to bring the common international weal to nought.

63. The essence of jus cogens was best defined a contrario
by the concept of jus dispositivum. A distinction should
be drawn between two kinds of jus dispositivum rules,
namely, the rules from which it was possible to derogate
by another rule of international law, by a unilateral
act or by agreement between subjects of international
law, and the supplementary rules which filled the gaps
in a previous set of rules. In municipal law, it could
not be said that a rule was a jus dispositivum rule because
a subsequent law could derogate from it; if that were
so, the whole of municipal law and of international law
would be jus dispositivum. Similarly, it could not be
said in international law that a rule was a jus dispositi-
vum rule merely because, for example, a treaty between
two States might be subject to derogation by virtue of
a subsequent treaty.

64. The Special Rapporteur’s definition was commen-
dable because it satisfied moral, economic and socio-
logical requirements which were essential for the existence
of an international society, and were therefore imperative
and absolute. They could not be ignored in international
law, for either they would ultimately prevail or else the
international community would vanish.

65. He agreed that paragraph 2 should be dropped,
because the examples given in it illustrated what was
prohibited, whereas jus cogens rules were constitutional
rules of the international community and were not
dependent on the will of States.

66. In paragraph 1, the words “ contrary to international
law ” should be deleted, but the term “jus cogens”
should be retained. Paragraph 3 should be retained,
for the reasons given by Mr. Yasseen.

67. Mr. GROS said that, after so learned a debate,
he would confine his remarks to positive law. From a
purely pragmatic point of view, it could be said that the
members of the Commission were in agreement on the
purpose of their meeting, which was, after all, to draft
an article of a convention to be submitted to States.
A simple text would be best; to submit to one hundred
and ten States an article which called for explanations
and a definite position regarding the theory of law
would not be sound procedure.

68. The purpose of article 13 was simply to state that
fundamental rules existed in international law, from
some of which no derogation was permitted. That was
all that need be said, and it could be said in the terms
suggested by Mr. Ago; a statement of the penalty, which
was the nullity of the treaty, should follow.

69. An initial question then arose, and all the previous
speakers had referred to it: the question of the content
of that basic concept. That question arose in connexion
with many other points of law, and precise definitions
were not always attempted, for international law devel-
oped case by case through the slow progress of state
practice and judicial decisions. Hence inability to define
the content at present should not be regarded as a
weakness; a definition would in any case be only ap-
proximate, for the law evolved and a definition could
only be put in the general form of fundamental rules from
which no derogation was permitted during a given
period. The Special Rapporteur had brought that out
very well at the end of paragraph 3 of his commentary
to article 13, where he said: “ Accordingly, the prudent
course seems to be to state in general terms the rule
that a treaty is void if it conflicts with a rule of jus cogens
and to leave the full content of this rule to be worked
out in state practice and in the jurisprudence of inter-
national tribunals.”

70. With regard to the intrinsic meaning of jus cogens,
while accepting Mr. Ago’s conception of those funda-
mental rules, he stressed that they were norms. The
general principles of law were also rules, for otherwise
they would not be generally accepted as governing
international public order. Whatever term was used
— general principles of law, jus cogens or basic norms —
they were in fact rules of positive law.

71. That consideration led him to favour the simplified
wording proposed for paragraph 1, namely, the deletion
of the words “contrary to international law ” and of
the term “ jus cogens . :

72. The list in paragraph 2 did not raise any difficulty
in itself, but it was not indispensable. It would be for
the Drafting Committee to discuss that.
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73. The hypothetical case dealt with in paragraph 3
seemed somewhat academic, since it involved giving
an interpretation of a situation which might arise in
other cases, in which the basic norms were not relevant.
An interpretation of general treaties which did not deal
with the problem of the exceptional basic norms might
raise similar difficulties; besides, the effect of the disap-
pearance of certain clauses on the balance of the treaty
ought also to be considered. Those were general questions
which need not necessarily be dealt with in article 13.
He was therefore in favour of deleting paragraph 3.

74. In the light of the explanations given about para-
graph 4, it would clearly be better to deal with that
matter in the commentary.

75. While the discussion had been most interesting, he
thought the time had come to refer article 13 to the
Drafting Committee.

76. Mr. YASSEEN said the was convinced of the exist-
ence of jus cogens, which was a concept of positive law.
The existence of jus cogens rules had been explained
by reference to natural law; but it could be easily explained
within the framework of positive law. For there was no
doubt that States themselves could change the content
of jus cogens. Paragraph 4 was therefore of some value,
if only because it showed that jus cogens was a concept
of positive law.

77. Paragraph | of article 13 merely stated the conse-
quences of an infringement of jus cogens rules. It provided
no guidance for recognizing the existence of a peremp-
tory rule. It contained no substantive definition of jus
cogens, and no criterion for distinguishing rules having
the character of jus cogens from rules of jus dispositivum
— optional or dispositive rules.

78. In the absence of any substantive definition and
of any criteria, paragraph 2 was thus essential. The
content of the concept of jus cogens should certainly
be stated in the article by means of clear and precise
examples, either those given by the Special Rapporteur
or perhaps those mentioned by other members, so that
States could refer to the content of jus cogens in inter-
national practice.

79. He had not changed his views on paragraph 3.
International treaties should be safeguarded so far as
possible, and paragraph 3 did so by making provision
for the voiding of part of a treaty.

The meeting rose at 1 p.m.

685th MEETING
Wednesday, 22 May 1963, at 10 a.m.

Chairman: Mr. Eduardo JIMENEZ de ARECHAGA

Law of Treaties (A/CN.4/156 and Addenda)
[Item 1 of the agenda] (continued)
1. The CHAIRMAN invited the Commission to continue

consideration of article 13 in section II of the Special
Rapporteur’s second report (A/CN.4/156).

ARTICLE 13 (TREATIES VOID FOR ILLEGALITY) (continued)

2. Mr. ROSENNE said he thoroughly approved of the
trend of opinion which had emerged during the discus-
sion in favour of simplifying paragraph 1 by combining
it with the definition in article 1, paragraph 3 (¢), and
dropping the term “ jus cogens ™.

3. Jus cogens was a technical term which was not easy
to explain to a non-jurist, and it should be remembered
that the articles were going to be applied in very different
circumstances by very different people. They would
also have to be translated into several languages besides
the official languages of the United Nations. The articles
should be as clear and as self-contained as possible,
even at the expense of elegantia juris.

4. The concept of jus cogens had existed in international
law for a long time, even if in inchoate form. There were,
however, profound differences of opinion as to the
reasons for its existence and the foundations on which
it rested; some based it on positive law, others on natural
law, while yet others attributed to it a higher or even
divine origin. But on one point there was general agree-
ment — namely, that the concept of jus cogens expressed
some higher social need. In principle, all legal rules
were equal; the very concept of jus cogens, therefore, was
a derogation from a fundamental legal principle. Ulti-
mately, it was more society and less the law itself which
defined the content of jus cogens.

5. In practice, the whole of article 13 would be given a
restrictive interpretation, not only by courts, but also by
other law-applying organs, such as political organs of
the United Nations. There were two reasons for that:
first, the article restricted freedom of contract, which
was a fundamental principle of international law and
indeed of international relations; secondly, it provided
that treaties concluded in violation of its provisions were
null and void. It was therefore essential to balance the
rule embodied in the article with another fundamental
principle of international law, which appeared in the
United Nations Charter itself as a jus cogens principle:
pacta sunt servanda.

6. In view of the wide philosophical differences that had
emerged from the discussion, it was essential to retain
the examples given in paragraph 2. In spite of their dif-
ferences on other points, all members were agreed that
those examples were illustrations of jus cogens principles.
They differed on what additional principles should be
included; their differences, however, were a warning of
the difficulties which could be expected to arise in the
application of article 13 and which must on no account
be ignored. If the article was to have proper effect, it
was essential that all those engaged in treaty-making,
and in particular all international lawyers, should have
a clear idea of what was meant by jus cogens, and an
idea that was not merely philosophical or theoretical. A
non-exhaustive list of examples should therefore be in-
cluded in the article itself and nor merely in the com-
mentary, even at the risk of inelegant drafting.

7. He believed, moreover, that it was possible to establish
objective criteria for determining whether a particular
rule of international law had the character of jus cogens.



