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The meeting was called to order at 10.05 a.m.

Organizational and other matters, including the adoption of the report of the working
group on individual communications

Methods of work

1. The Chair said the he would like to begin by debriefing the Committee on the
twenty-eighth annual meeting of Chairs of the human rights treaty bodies, which had been
held in New York from 30 May 2016 to 3 June 2016 and which he had chaired. In a
discussion on States parties’ compliance with reporting obligations, it had been suggested
that treaty bodies which had not yet followed the Human Rights Committee’s lead in
adopting a special procedure for reviewing the human rights situation in non-reporting
States should consider doing so.

2. The Chairs had reported on the efforts of their respective treaty bodies to implement
the Guidelines on the Independence and Impartiality of Members of the Human Rights
Treaty Bodies (Addis Ababa Guidelines) (HRI/MC/2012), which the Human Rights
Committee had adopted several years previously. They had also reported on the follow-up
given by their respective treaty bodies to the Guidelines against Intimidation or Reprisals
(San José Guidelines) (HRI/MC/2015/6), which 3 out of the 10 treaty bodies, including the
Human Rights Committee, had not yet adopted. In view of the letter received by the
Committee from a number of States which claimed that the adoption of those guidelines by
the Committee would exceed its mandate, it would be useful for the Committee to discuss
the issue at its current meeting.

3. The Chairs had also reported on the follow-up given by their respective treaty bodies
to General Assembly resolution 68/268 on strengthening and enhancing the effective
functioning of the human rights treaty body system. In that connection, he wished to point
out that the treaty bodies’ mandates were not derived from General Assembly resolutions
but rather from the treaties that provided for their establishment. Although the treaty bodies
certainly implemented General Assembly resolutions, their scope of action was much
broader. That was an important point, given the view expressed in some quarters that the
treaty bodies should answer exclusively to the General Assembly. In his opinion, that was a
dangerous proposition because it could place undue constraints on their work.

4, A productive debate had been held on the engagement of national human rights
institutions with the treaty bodies and the need, as voiced by the Chair of the Committee on
Enforced Disappearances, to deepen that engagement. He himself had prepared a proposal
for how the Human Rights Committee could cooperate more closely with those institutions
and how the International Coordination Committee of National Institutions for the
Promotion and Protection of Human Rights could improve compliance with the
Committee’s decisions at the national level. In the light of the fact that one national human
rights institution had suggested that the national authorities should not comply with a
decision of the Human Rights Committee, it would also be useful to identify the positions
held by national human rights institutions themselves in regard to the Committee’s
decisions.

5. The Chairs had reviewed the treaty bodies’ practices regarding remedies in the
context of individual communications with a view to harmonizing the criteria that they
applied. They had also taken up the issue of inquiries and in-situ visits, which some treaty
bodies were mandated to perform, although that was not the case of the Human Rights
Committee. The Chairs had furthermore adopted a statement on treaty anniversaries that
referred in particular to the fiftieth anniversary in 2016 of the two Covenants.

6. A fruitful dialogue had been held with representatives of States parties on the San
José Guidelines and on their potential for generating new obligations for States parties.
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They had also met with representatives of civil society organizations, who had presented a
paper on ways in which the treaty bodies could strengthen their links with NGOs. In
addition, the Chairs had met with other United Nations entities to discuss how the latter
could provide support to States in the preparation of their reports. He had expressed the
view that consultants recruited to provide such support should never take the place of the
State officials responsible for preparing periodic reports.

7. The Chairs had met with representatives of the Inter-American Commission on
Human Rights in order to follow up on the recommendations which the Chairs had made at
their previous annual meeting for enhancing cooperation between the two systems. In
conjunction with the Coordination Committee of Special Procedures, the Chairs had
adopted a statement expressing support for the Inter-American Commission on Human
Rights in the face of a financial crisis that was threatening its very existence.

8. Mr. Rodriguez-Rescia said that the Human Rights Committee seemed to have
declined in stature and to have lost its previous ability to influence policy within the United
Nations system. He wished to know whether the Chairs’ consultations with States parties
had focused exclusively on the San José Guidelines or whether they had covered other
issues or concerns relating to the mandate of the Human Rights Committee. Was the
statement issued by the Chairs aimed at strengthening the inter-American system as a whole
or at addressing the crisis currently faced by the Commission?

9. Mr. Fathalla said that the roles of the General Assembly, the biennial meeting of
States parties and the Human Rights Committee were unclear and should be better defined.
He would like to hear other members’ views as to what the position of the Committee
should be, for example, with regard to the objections raised by certain States to the adoption
by the Committee of the San José Guidelines. In his view, the States parties to the Covenant
were the owners of the Covenant, not the General Assembly or the Committee. The role of
the General Assembly was to provide secretariat services and allocate financial resources,
while that of the Committee was to help States parties to implement the Covenant.
Consequently, it seemed unusual from a legal standpoint that article 51 of the Covenant
stipulated that amendments to its text would come into force subject to approval by the
General Assembly and acceptance by a two-thirds majority of the States parties. That issue
merited a more in-depth discussion by the Committee.

10.  Ms. Cleveland said that the joint statement regarding the financial crisis faced by
the Inter-American Commission on Human Rights provided evidence of the importance of
the two human rights systems and of the fact that each depended on the effectiveness of the
other. The annual meeting of the Chairs of the human rights treaty bodies was the only
structured forum available to the 10 treaty bodies for sharing information. While that forum
was important, it was not enough, and she wished to reiterate her support for the
resurrection of a more formal, systemic mechanism for the exchange of information among
the committees.

11.  Mr. Shany said that he supported proposals for finding ways for the treaty bodies to
work together. He would like to encourage the Chairs to establish ad hoc working groups
around specific topics or other structures that would help the treaty bodies to meet the
challenges that they faced. He welcomed the Chairs’ statement with regard to the Inter-
American Commission on Human Rights. The Committee found itself on a similarly
unsustainable path, given the growing gap between its needs and resources, which would
eventually result in a backlog of communications and reports. Without minimizing its
concern for the Commission’s future, the Committee should utilize the statement in order to
draw attention to its own plight as well. It also needed to work diligently to provide inputs
for the re-evaluation of General Assembly resolution 68/268 so as to underscore some of
the problematic assumptions on which the resolution had been based and, specifically, the
link between the sustainability of its work and the resources allocated to it.
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12.  He agreed with Mr. Rodriguez-Rescia that policymakers at the United Nations in
New York knew very little about the Committee or about the contributions made by its
individual members. That fact underscored the wide discrepancy that existed between the
importance of the Committee’s work in Geneva and the extent of its impact on policy in
New York. He wished to know whether some States parties had identified substantive
aspects of the San José Guidelines that they felt were problematic or whether they were
more concerned with which bodies or entities should be issuing them.

13.  Sir Nigel Rodley said that the treaty bodies as a whole, as well as some individual
treaty bodies, ought to be paying greater attention to States parties’ involvement in the
human rights system. States’ withdrawal from regional human rights treaties, for example,
was potentially a source of concern for the Human Rights Committee and for the treaty
body system as a whole. He endorsed the points made by Mr. Shany and Ms. Cleveland
about the need for more meetings among the treaty bodies. The Committee should enjoin
the next Chair to push for the reinstatement of the inter-committee meeting of the human
rights treaty bodies, or something resembling it, and to do so at the levels of both the
Secretariat and the annual meeting of the Chairs of the human rights treaty bodies.

14.  He would like to know whether all the Chairs had submitted the San José Guidelines
to their respective committees for their endorsement, which would appear to be the
appropriate way of proceeding. He wished to know to what extent the Chair’s paper on the
engagement of national human rights institutions in the Committee’s work drew on the
strategy previously adopted by the Committee on the basis of a document prepared by
former Human Rights Committee member Michael O’Flaherty.

15.  He agreed that it would be a good idea to clarify the roles of the General Assembly,
the biennial meeting of the States parties to the Covenant and the Committee, which drew
its authority directly from the Covenant, independently of what either of the other two
organs might conclude was appropriate. He did not believe that the meetings of the States
parties should do anything more than elect the members of the Human Rights Committee.

16.  Mr. lwasawa said that three members of each treaty body used to attend the inter-
committee meetings, which had been a useful forum for an exchange of views, but the 30
participants had found it difficult to reach agreement. It had therefore been decided to
create smaller and more focused inter-committee meeting working groups. He had attended
a meeting of the working group on follow-up to concluding observations, decisions on
individual complaints and inquiries, which had proved quite fruitful. He wished to know
why that practice had been discontinued.

17. The Chair said that the question of the desirability of convening the annual
meetings of Chairs and possibly other treaty body meetings in New York in order to
enhance the visibility of the treaty bodies and to maintain contact with the United Nations
Secretariat had been raised at the 2016 meeting. The idea had won unanimous support, but
there were a number of complex budgetary issues involved.

18.  The declaration of solidarity with the Inter-American Commission on Human Rights
had focused on its current financial crisis. A general statement of solidarity would have
served no purpose, in his view.

19.  No substantive issues pertaining to the San José Guidelines had been raised. His
request that the States concerned should specify what they perceived to be new obligations
had been met with a resounding silence, since the need to take action against reprisals was
self-evident. It was in fact a procedural issue. So far, seven treaty bodies had approved the
Guidelines. The Human Rights Committee, the Committee on Economic, Social and
Cultural Rights and the Committee on the Elimination of Racial Discrimination had not yet
done so. The Committee on the Elimination of Discrimination against Women had
approved the Guidelines but had reserved the right to adapt them to the Convention.
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20.  One State party to the Covenant had reiterated its assertion that the Committee was
not drawing a proper distinction between the admissibility of communications and the
merits.

21.  He agreed with Mr. Fathalla that the annual meeting of Chairs was not subject to a
General Assembly mandate. The letter in which some States had contended that the twenty-
seventh session of the meeting had exceeded its mandate by endorsing the San José
Guidelines should not be a cause of serious concern.

22.  The inter-committee meetings of the human rights treaty bodies had been suspended
five years previously for both substantive and procedural reasons. It was difficult to set a
focused agenda for 30 participants, and the financial crisis had been cited as a reason for
discontinuing the meetings. He feared that if, whenever there was a financial crisis,
preference were to be given to a reduction of the treaty bodies’ workload rather than to
fundraising measures, the treaty body system would eventually collapse.

23.  The document that he had drawn up on national human rights institutions had fully
reflected the content of the paper on the Committee’s relationship with those institutions
prepared by Mr. O’Flaherty. It had been compiled in response to the fact that, in one State
party, a recommendation had been made by that State’s national human rights institution
that a decision taken by the Committee should be ignored. The International Coordinating
Committee of National Institutions for the Promotion and Protection of Human Rights had
reacted positively to the document.

24.  Mr. Fathalla said that he would like to know whether the letter from the Permanent
Mission of China stating that the annual meeting of Chairs had exceeded its mandate had
been discussed at the meeting and whether a written reply had been sent to that State party
and circulated to the other treaty bodies.

25.  The Chair said that the reply had been dispatched a few days previously. He would
circulate a copy to Committee members.

The meeting was suspended at 11 a.m. and resumed at 11.15 a.m.

26.  Sir Nigel Rodley said that the prospect of national human rights institutions
disregarding treaty bodies’ findings and decisions was a very serious issue. He was pleased
that the matter had been taken up with the Chairs of other treaty bodies. As some of the
Committee’s norms and procedures were not explicitly mentioned in the Covenant,
reference must be made to established practice in some instances. The Committee
inherently had the powers required to discharge the functions assigned to it under the
Covenant. The notion of inherent powers had been endorsed by the International Court of
Justice in its advisory opinion on reparation for injuries suffered in the service of the United
Nations, in which it had assessed United Nations powers that had not been explicitly
provided for in the Charter.

27.  The Chair said that the principle of inherent powers had also been affirmed in the
jurisprudence of the European Court of Human Rights and the Inter-American Court of
Human Rights. The San José Guidelines had been endorsed by the annual meeting of
Chairs held in June 2015 in response to concerns expressed by a number of treaty bodies
regarding intimidation and reprisals against individuals and groups who had cooperated
with them.

28.  Ms. Seibert-Fohr said that she had carefully reread the Guidelines in the light of the
criticisms of their content made by certain States parties. The lack of a definition of
reprisals was certainly a shortcoming. She suspected that readers might also misunderstand
the rights-based terminology contained in section Il concerning general principles. It would
have been preferable to establish links to relevant Covenant rights, such as freedom of
expression. Paragraph 3 of section | outlined the broader scope of State party obligations.
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However, the reference to the exercise of due diligence was, in her view, somewhat weak,
and the notions of attribution and acquiescence referred to in the following sentence should
have been defined more clearly. The treaty bodies should have been consulted in advance
and given the opportunity to provide their input to the Guidelines. She agreed, however,
that they did not impose any obligations on States parties that did not exist in the Covenant.

29.  Mr. Fathalla said that he agreed that the term “reprisal” should have been defined,
but it was quite a complex issue. With regard to the procedures for assessing allegations set
out in paragraph 12, the most reliable source was, in his view, the Office of the United
Nations High Commissioner for Human Rights (OHCHR), including its field presences.
With reference to paragraph 30, he wondered about the type of action that could be taken
by peacekeeping operations to support individuals or groups who had been intimidated or
were at risk of reprisal. He doubted whether such action would fall within their mandates.
As for paragraph 31, he had some doubt as to how treaty bodies could raise issues relating
to intimidation or reprisals before the Human Rights Council. It was also unclear how treaty
bodies could seek the cooperation of regional mechanisms, as suggested in paragraph 23.

30. Mr. Rodriguez-Rescia said that he agreed with all the previous speakers. The
Guidelines were a general document outlining best practices. He had been the first
Rapporteur on reprisals and had originally been unsure as to how to process petitions, since
no guidance had been put in place. The San José Guidelines were therefore very welcome
and, while they could be improved, he believed that they warranted adoption as a general
document and should be incorporated into the rules of procedure. He was not sure that the
references to regional organizations and the field presences of the United Nations were
useful. The essential goal was to save lives by taking preventive action. The mandate was
clearly there: pursuant to article 2 (1) of the Covenant, States parties had the obligation to
respect and ensure the rights recognized therein, which must surely include shielding
persons who came forward to assist the Committee from threats. In 2015, for example, the
media in one country had published the names and photographs of some Committee
members as part of a story portraying the Committee in a negative light, and he himself
would feel unsafe if he were to return to that country. It should also be pointed out that the
Guidelines were worded in such a way as to provide an avenue for raising concerns in a
confidential manner with States parties.

31. Mr. Shany said that he agreed with Mr. Rodriguez-Rescia that the San José
Guidelines should be approved and with Ms. Seibert-Fohr that they did not impose any
additional obligations on States parties. It was important for the Committee to support
efforts to prevent intimidation or reprisals. It would be preferable if the Committee were
consulted during the drafting of such documents. As had also happened in the case of the
Addis Ababa Guidelines, the Committee was once again being asked, in effect, to rubber-
stamp a document without giving it due consideration, which was inappropriate for the
Committee and detrimental in terms of the quality of the document. In future, it would be
better for the drafts of important documents to be submitted at least a few weeks in advance
in order to allow the Committee to discuss them. The best option would be for the
Committee to be able to discuss them in session but, if that were not possible, they could be
distributed electronically and a conference call could be organized. In no way was he
making a personal criticism of the Chair, who had been placed in an impossible position,
but he hoped that the matter would be considered at the next meeting of the Chairs.

32. Ms. Cleveland said that she supported the adoption of the San José Guidelines.
Although she had not been on the Committee for very long, she had already become aware
of numerous instances in which threats and reprisals had been directed at civil society
organizations and human rights defenders. It was important for the Committee to have a
roadmap as guidance for how to proceed in responding to such incidents in an organized
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and transparent way. She also supported the proposal to consider improving the procedure
for developing such documents.

33.  Mr. lwasawa said that he, too, supported the adoption of the San José Guidelines.
He agreed with the views expressed by Ms. Seibert-Fohr and Mr. Shany. The focus of the
meeting of the Chairs had previously been on the discussion of issues rather than on
decision-making, since each Chair would discuss matters with his or her committee before
taking a decision on its behalf. The Committee had been reluctant to agree to the proposal
that more decision-making powers should be given to the meeting of the Chairs. The Addis
Ababa Guidelines had provided the first example of a decision having been taken before the
Committee had been consulted. The decision to approve them had been appropriate, given
how urgent the situation had been. The San José Guidelines, however, could have been
circulated and discussed beforehand.

34.  Ms. Pazartzis said that she was grateful to the Chair for having represented the
Committee at the meeting of the Chairs. She agreed with the statements made by Ms.
Seibert-Fohr, Mr. Shany and Mr. Iwasawa. The Committee had originally been asked to
comment on the San José Guidelines, but it was now being asked to approve them. While
she was in principle in favour of approving the document, it would have been better,
procedurally, for the Committee, and indeed the other treaty body committees, to have been
able to discuss it beforehand. She understood that seven other committees had approved the
Guidelines. Had they approved them without discussion? Had they proposed any
amendments? If not, perhaps the Committee could decide to approve the document simply
as a guide for future work on the subject.

35.  Mr. Politi said that it would have been helpful for the Committee to have had time
to discuss the document. He was in favour of its adoption because the subject matter was
important, but he had some minor objections. The formulation used in the third paragraph
regarding the duty of States to “protect individuals and groups and to exercise due
diligence”, for example, was weak and should be broader in scope. The subsequent
reference to “non-State actors” was unclear: did that mean terrorist groups? The third
sentence of the same paragraph, according to which acts or omissions were attributable to
the State when they were “carried out with the consent or acquiescence of an official or
other person acting in an official capacity”, seemed too narrow. In general, the entire
paragraph was rather confusing.

36. The Chair said that, as Sir Nigel Rodley and Mr. lwasawa, both former Chairs,
would know, the discussions conducted at the meeting of the Chairs were very complex.
The Committee should not be surprised that the document was of such a general nature
because it had to be acceptable to the Chairs of all the treaty bodies. He shared some of the
concerns that had been raised and agreed that some passages could have been worded
differently, but he thought that it was nevertheless clear that States parties had the
obligation to take all necessary measures to prevent and sanction any reprisals. Indeed, the
reactions of some States parties had suggested that the document was quite robust in that
regard. The formulations “when appropriate” and “as appropriate” used in paragraphs 30,
31 and elsewhere allowed for the exercise of discretion. As for the passages in paragraphs
29 and 31 that had raised some questions, the Committee had worked with regional
organizations and other United Nations bodies in the past and had met with the Special
Rapporteur on the situation of human rights defenders and the High Commissioner for
Human Rights. The proposed mechanism would simply keep the Human Rights Council
and relevant regional organizations informed. He would like to reassure the Committee that
he had tried to relay the Committee’s experience, but had also had to be flexible. It
appeared that the Committee was prepared to approve the document.

37.  Sir Nigel Rodley said that the document could be approved as a guide for the future
work of the Committee. He did not disagree with any of its passages, and it contained a
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great deal of material that provided necessary guidance. Having represented the Committee
at the meeting of the Chairs during the period of the treaty body enhancement exercise,
which had led to General Assembly resolution 68/268, he wanted to make one comment.
He had reluctantly adopted the Addis Ababa Guidelines without consulting the Committee
beforehand because that document had been necessary in the context of the enhancement
exercise. There had been little in the document that the Committee would have disagreed
with in any fundamental sense. The secretariat had clearly attempted to shift the focus of
the meeting of the Chairs towards decision-making with a view to harmonizing the
activities of the treaty bodies. However, it had been decided in the course of what had come
to be known as “the Dublin process”, which had taken place in the framework of the treaty
body enhancement exercise, that, except in urgent cases, texts approved at the meeting of
the Chairs should be referred back to the committees for final confirmation and possible
amendment. It had been a shame that the San José Guidelines had not been prepared in
accordance with the agreed procedure but, in the future, the Committee should insist that
that procedure should be followed except in very urgent cases.

38.  The Chair said that he had submitted the document to gauge the general reaction of
the Committee. He was not attempting to pressure the Committee to approve or reject the
document.

39.  Mr. Fathalla said that he had no objections to the approval of the document because
it was a set of guidelines. According to paragraph 4, the Guidelines had been formulated as
a “common basic approach that may be adapted and developed further by each treaty body”.
The Committee should emphasize the provisional nature of the document because some of
the concepts referred to in the Guidelines were not clearly defined. He would appreciate
clarification on the mechanism by which the Committee would raise issues with the Human
Rights Council.

40.  The Chair said that he took it that the Committee wished to approve the Guidelines
against Intimidation or Reprisals (“San José Guidelines”) (HRI/MC/2015/6).

41. It was so decided.

42.  The Chair said that he was grateful to the Committee for its work and commitment
to combating intimidation and reprisals. The Committee had approved a document which
would allow it to work more flexibly without burdening States parties with any additional
obligations. In advance of the next meeting on methods of work, he believed it would be
helpful for the members to read the document entitled Consultation process for the
elaboration of treaty body general comments (HRI/MC/2015/4), which was fully in line
with the Committee’s current practices.

The meeting rose at noon.
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