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CHAPTER I. JURIDICAL PERSONALITY OF THE SPECIALIZED AGENCIES
AND OF IAEA

1. The Specialized Agencies Convention provides in article 11, section 3 that:

"The Specialized Agencies shall possess juridical personality. They shall
have the capacity (a) to contract, (b) to acquire and dispose of immovable
and movable property, (c) to ainstitute legal proceedings.”
2. Article II, section 2 of the IAEA Agreement on Privileges and Immunities
contains & similar provision. The constitutional instruments of the specialized

agencies and of the IAEA also provide, expressly or by implication, for the grant of

1
the necessary legel capacity to enable the agency concerned to fulfil its purposes.—/

1. Contractusl capacity

(a) Recognition of the contractual capacity of the specialized agencies and of JAEA

3. The capacity of the specialized agencies and of IAEA to enter into contracts
has been fully recognized. No limits have been set in national legislation or by
other acts of national authorities upon the acknowledgement given by member and

non-member States to the exercise of this capacity.

(b) Chcice of law: settlement of disputes and system of arbitration

L.  As a general rule, the commercial contracts concluded by specialized agencies
are silent on the issue of the choice of law. They do not require the application
of a given system of municipal law nor do they expressly exclude the application of
such law if this should later prove desirable, for example, for purposes of
interpretation. On occasions, however, reference is made to a specific system of
municipal law where, for technical reasons, recourse to a body of detailed
Jurisprudence may be required; exasmples of contracts in this category have, in

particular, included some of those concluded by WHO with building and civil

l/ Art. XVI, FAO Constitution; appendix II, IMCO Convention; art. 15, IAEA
Statute; art. 7, IBRD Articles of Agreement; art. W7, ICAO Convention;
art. 8, IDA Articles of Agreement; art. 6, IFC Articles of Agreement;
art. 39, ILO Constitution; ert. IX, IMF Articles of Agreement; No. 149 of the
ITU Montreux Convention (1965); art. 12, UNESCO Constitution; art. 66,
WHO Constitution; and art. 27, WMO Convention.
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engineering firms. Reference to a given system of national law may also be made
implicitly. Thus the lease contracts entered into by the specialized agencies in
different countries have usually been cast in the standard form employed locally,
which have presupposed the applicability of national law. A somewhat similar

Sltuation has prevailed where an organization has entered into a contrat d'adhésion

drawn up by thke party providing the service, such as the provision of transport
facilities or of insurance coverage.

5. Although considerable variation exists, the majority of contracts entered into
oy specialized agencies and by JAEA for goods and services provide for the
settlement of disputes by arbitration, after recourse to direct negotiation. .Most
contracts concluded by the IIO in Geneva include a provision whereby all -disputes

are to be referred to the IIO Administrative Tribunal for decision;}/ the Tribunal
has not in practice been called upon to give any decisions in such cases. The
specialized agencies and IAFA have rarely had recourse to court actions in order

to enforce their contractual remedies. One case which may be noted, however, is that

2/ . :
of International Refugee Organization v. Republic S.S. Corp. et al,~/ in which the

IFO brought an action against the defendant corporation and its president to
recover damages for alleged fraudulent breach of contract and sought enforcement of
a8 writ of foreign attachment against a ship owned by the corporation.

6. Except for cases in which express reference is made to a given system of
municipal law, contracts of employment are governed exclusively by international
administrative law, including in particular, the terms of the contract itself and
of any statutory rules adopted by the organization concerned. Arrangements have
been made for the settlement of disputes arising under employment contracts by means
of internal appellate machinery. One of the main issues in the case was whether
the capacity to institute legal proceedings included capacity to sue in a federal
court whose jurisdiction was limited to enumerated parties; it was held that the
TRO, as a specialized agency, had capacity‘to institute proceedings in order to

recover damages for breach of contract.

l/ "The Tribunal shall be competent to hear disputes arising out of contracts to
which the International Labour Organisation is a party and which provide for:
the competence of the Tribunal in any case of dispute with regard to thelr
execution." Article II, paragraph U, Statute of the Administrative Tribunal
of the International Labour Organlsatlon

g/., United States Court of Appeals, Pourth Circuit, 11 May 1951, Nos. 6202, 62ks5,
62kg, 189 F. 2d 8583, on appeal from United States District Court D. Marylang,
Cir. No. hL79, 92 F. Supp. 674 and No. 3132, 93 F. Supp. 798.

/...
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Te The IBRD, IDA and IFC have developed a distinct body of practice as regards
those contractual transactions which constitute their major field of activity.

In the case of the IBRD, the position varies according to whether the organization
is acting as lender or as borrower and according to the nature of the other party.z/
The IBRD makes loans either directly to member Governments or with the guarantee

of a member country. Loans made tc member Governments and guarantee agreements

are governed by international law. Loan agreements with a borrower other than a
member country cannot be regarded as international agrecements. They are, however,
insulated from the effect of conflicting domestic law, pursuant to an express
provision of the IBRD Loan Regulations. On occasion such as the taking of security
for a loan, express reference is made to municipal law in so far as the validity
and enforcement of the security are concerned. The IERD agreements provide for

the settlement of loan disputes by international arbitration in accordance with

the provisions contalned in section T.03 of Loan Regulations No. 3&/ and in

szction 7.0k of Loan Regulations No. h.i/ Section 6.03 of the IDA Development
Credit Regulations No. lé/ provides for the same procedure. The IDA has so far
made credits available only to member Governments, under agreements governed by
invernational law.

8. The practice of the IBRD as a borrower depends on the custom in the particular

morket in which the funds are raised, or bonds are issued, and the character of the

2/ The practice of IBRD is more fully cxplained in the following works: Broches,
International Lepal Aspects of the Operations of the World Bank, p. 98; Recueil
des Cours, Académie de Droit International, 1959, vol. III, p. 301; Sommers,
Broches and Delaume, "Conflict avoidance in International ILoans and Monetary
Agreements"; 21, Law and Contemporary Problems, 1956, p. 463; Delaume, "The
Proper Law of Contracts Concluded by International Persons: a Restatement and
a Forecast"; 56, American Journal of International Law, 1962, p. 63; Nurick,
Choice of Law Clauses and International Contracts, Proceedings of the American
Society of International Law, 1960, p. 56; and Scott, the Enforceability of
Loan Agreerments between the World Bank and its Member Countries, 13, American
University L.R. 1964, p. 185,

E/ United Nations Treaty Series, vol. 414, p. 268.
5/ 1Ibid., vol. 400, p. 212.
6/ TIbid., vol. 415, p. 69.
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lender. While IBRD bonds issued in Canada, the United Kingdom and the United States
centain no stipulation of applicable law (although it may be assumed that the law
of the relevant market applies), bonds issued in Europe, other than in the United
Kingdom, are expressly governed by the law of the particular market. As regards

the character of the lender, it may be noted that, while loans made by Switzerland
to the IBRD are governed by international law, loans made to the IBRD by
institutions such as the Deutsche Bundesbank, although governed by municipal law,
contaln no express stipulation of applicable law. Similar remarks apply to
Jurisdictional problems incidental to loans raised by the IBRD. Thus, while loan
agreements between Switzerland and the IBRD provide for the arbitral settlement

of possible loan disputes, bonds issued in Eurcpe, other than in the United Kingdom,
provide for the submission of loan disputes to the jurisdiction of the local courts.
Bonds issued by the IBRD if/Canada, the United Kingdom and the United States contain
{

no jurisdictional clauses.

e Capacity to acquire and dispose of immovable property

9. The capacity of specialized agencies and of IAEA to acquire and dispose of
immovable property has been widely recognized; the organizations concerned have
purchased, sold, rented and leased property in a number of States, usually under
the terms of a special agreement. Only one case was reported when the acquisition
of property was refused; UNESCO stated that, on a basis of national law, Mexico
declined to permit a regional basié educational centre (forming an integral part
of UNESCO) to Purchase premises on Mexican territory.

10. Instances of the acquisition or use of immovable property by a number of

agencies are given below.
(1) Fao

11. The FAO has‘never acquired full title, either freehold or leasehold, to

immovable property. Land and buildings for use as headquarters and regional

See Delaume, "Jurisdiction of Courts and International Loans, A Study of
Lenders' Practice", 6, American Journal of Comparative Law 189 (1957). This
matter is more fully discussed in chapter IV of Delaume's forthcoming book on
the Legal Aspects of Contemporary International Lending Practice.

2
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offices have generally been made available by Governmwents under the terms of a
special agreement wnereby the FAO is required to pay a nominal rent‘(e.g. in the

case of the Headquarters Agreement, $US1).

(11) IAEA

12. IAFEA has never obtained, or sought to obtain, title to immovable property
either in Austria or elsewhere. However it uses such property in Austria for its
temporary headquarters, under a Supplemental Agreement to the Headquarters
Agreement with the Austrian Government; for its laboratory at Seibersdorf, near

Vienna, under a lease contract with Oesterreichische Studicrngesellschaft fur

Atomenergie, a semi-public institution; and for apartrents for its staff, under
lease contracts with the City ot Vienna. In Italy IAEA uses land tnd a building,
Placed at its disposal, free of charge, by the Italian Governrent, for its

International Centre for Theoretical Physics.

(iii) ILo

13. The ILO has acquired title ‘o immovable property on two occasions. In 1946
the full ownership of the land and buildings then occupied by the ILO was
transferred to it by the league of Hations. The transfer was made in the form
usually followed in Switzerland for such transactions and was registered in the
Geneva land registry without payment of any registration charges and fees for land
registry.g/ In 1963 the ILO purchased an adjoining piece of land from the Canton
of Geneva. This acquisition was also made in the form required by Swiss law and

registered; no official fees or charges were paid.g/

(iv) 11U

1. The ITU hae acquired a "droit de superficic" over the site of its headquarters
building.

(v) UNESCO

15. The site of UNESCO headquarters was leased to the Organization, at a symbolic
rent, by the French Government. The Organization was also given property outside

Paris, to which it acquired full title under French law.

8/ 1ILo official Bulletin, 1946, No. 1, P. 67.
9/ Ibid., 1963, No. 2, p. 289.
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(vi) WU

16. Between 1927 and 1963 the building occupied by the UPU was owned by the
Organization. In 1963 title was transferred to the Social Security Fund of the
UPU. The latter is a foundation established under article 80 et seq., of the
Swiss. Civil Code and as such has juridical personality enebling it to own property.
Under a decision of the Swiss Federal Council of 20 December 1963, the Fund has
been granted the same privileges and immunities as are accorded to the UPU itself,
in view of the fact that its operations are conducted on behalf of UPU staff.

3+ Capacity to acquire and dispose of movable property

(a) Recognition of the capacity of specialized agencies and of IAEA to acquire
and dispose of movable property

17. The capacity of the specialized agencies and of IAEA to acquire and dispose
of movable property has been widely used, without any serious difficulty arising.
The only problem which was reported concerned a specialized agency which was
bequeathed a portfolio of shares, in a number of companies of different
nationalities; one of the companies concerned refused to enter the organization
In 1ts register of shareholders on the ground that the conditions of nationality

laid down by its board of directors were not met by the organization.

(b) Licensing and registration of land vehicles, vessels and aircraft

18. The specialized agencies and IAEA have licensed and registered their land
vehicles with the appropriate authorities of the State where the vehicle in
question was used.

19. It appears that only FAO has owned or chartered vessels or aircraft. It

has happened on occasion that, by courtesy of the licensing country, a vessel

was permitted to fly the United Nations flag or an aircraft to display the United
Nations emblem. Applications for registration have usually been filed with the
competent national authorities by or on behalf of FAO. There have been cases,
however, where ownership has had to be transferred temporarily to the Government
or to an appropriate agency of the country concerned before the aircraft or vessel
could be registered or operated, particularly where registration was limited under
national law to aircraft or vessels owned by nationals or by corporations with no

[een

(or only minority) foreign capital participation.
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L. legal proceedings brought by and against the specialized agencies and IAEA

20. The capacity of each of the specialized agencies and of IAEA to institute
legal proceedings before naticnal tribunals has been generally assumed. Few of the
organizations concerned have in fact found it necessary to institute such
proceedings.l UNESCO reported that it had brought a successful action before the
United States District Court for the District of Columbia against the seller (who
was also the manufacturer) of a multitape machine which proved defective. The IERD
and IMF together instituted a proceeding before the Federal Communications
Commission, an administrative regnlatory agency of the United States Government,
regarding the standard of treatment to be accorded to the official communications
of those two organizations.g‘

2l. As regards the steps teken to avoid or mitigate possible claims of a private
law nature, it may be noted that in the various tethnical assistance agreements
the participating specializcd zgencies are granted the protection of various "hold
harmless" clauses.5 Such clauses do not usually cover cases of gross negligence
or of wilful misconduct. In the case of IAEA, the Agency has either disclaimed
liability (such dicclaimer being effective only in relation to the other party) or
has tried to obtain a "hold harmless” undertaking, so as to cover it against third
party liability in respect of nuclear risks.

22. In Schaffner v, International Refugee Organizationﬂ/ the plaintiff sought to

bring an action for damages alleged to have arisen out of the negligent operation of
a motor vehicle used by IRO. The Court dismissed the action, however, on grounds of

the organization's immunity from suit.

=z

See, however, International Refurmec Organization v. Republic S.S. Corp. et al,
referred to in sccticn 1 above.

See scction 18 below.

[RELI {)S)
~— S

The text of several "heold harmless" clauses, applicable to specialized agencies
engaged in United Nations technical assistance programmes, is contained in
section & (c) of Summary of Practice Relating to the Status, Privileges and
Irmunities of the Unitecd Nations, A/CN.L/L.118/Add.1.

h/ United States Court of Appecal, Allied High Commission for Germany,
- 3 pugust 1951, Civil Case No. 11, Opinion No. 665.
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5. International claims brought by and against the specialized agencles and JAEA

25. Although the specialized agencies and IAEA possess the capacity to bring claims
in respact of a breach of international law against other subjects of international
law; oniy UNESCO har formally presented such a claim. Since the case involved the
injuery of a siaff member when in a vehicle operated by a United Nations subsidiary
organ, however, the latter eventually pursued the matter vis-3-vis the State
concerned. Only one agency has itself received a claim, made by a State acting on

tehalt of one of its citizens.

O, Treaty-making capacity

(a) Treaty-making capacity of the specialized agencies and of IAEA

2Lk, The specialized agencies and IAEA have entered into a large number of treaties
with toth Member and non-member States, either bilaterally or jointly (e.ge in the
case of Unitad Nations technical assistance agreements).l Such tregties have
fallen broadly into two categories, those relating to the establishment of
headquarters and other offices and the holding of conferences or meetings on the
one hand, and those relating to the provision of technical assistance or the

operation of direct programmes on the othrers

(b) Registratior, or filing and recording, of agreements on the status, privileges
and immunities of the specialized agencies and of IAFA

25. Although there is souwe variation in the practice of the various agencies, the
majority of agreements entered into relating to the status, privileges and
i7munities of the specialized agencies and of IAEA have been registered, or filed
ard recorded, with the United Nations Secretariat.

26. It may “e noted that instruments cf acceptance of the IAEA Agreement on
Privileges and Iamunities are deposited with the Director-General of that agency

and then registered with the United Nations Secretariat.

1/ See also section 45 belew.



A/CN.4/L.118/Ad4.2
English
Page 1k

CHAPTER II. PRIVILEGES AND IIMMMUNITIES OF THE SPECIALIZED AGENCIES
AND OF JAEA IN RELATION TO THEIR PROPERTY, FUNDS AND ASSETS

7. Immunity of the specialized agencies and of IAEA from legal process

27. As stated in Section 4 of.the Specialized Agencies Convention.

"The specialized agencles, their property and assets, whersver located
and by whomsoever held shall enjoy immunity from every form of legal process
except in so far as in any particular case they have expressly waived their
immunity. It is, however, understood that no waiver of immunity shall extend
to any measure of execution."

28. The majority of specialized agencies stated that their immunity from legal
process had been fully recognized by the competent national authoritiés.l/ On
occasions an official, -acting on behalf of an agency, has been asked to appear in
order to give evidence before a national court. Where in such instances the agency
concerned had considered that it could not accede to the request it had asserted its
immunity from legal rrocess, including that of its officials, through the foreign
ministry of the State.

29. One agency reported two instances in which difficulty with respect to 1its
imrunity had been encountered. In one a technical assistance expert employed by
the agency was involved in a car accident while on official duty, resulting in the
death of a local povernment official who was a passenger in the car. The widow of
the deceased attempted to bring an action in the local courts against- both the
agency and the expert. While court proceedings were halted at an early stage and
the immunity from arrest of the agency official recognized, the Government was
reluctant to recognize the provisions of the "hold harmless" clause contained in the
relevant technical assistance agreement and intinated that it would pursue the
widow's claim for compensation. The agency, however, in consultation with the
United MNations, refused to recognize the claim and did not pay damages. The second
case involved a local employee of the agency who was engaged in a Spacial Fund
rroject. After his appointment had been teruinated by the agency, he brought an
action in the local courts for the termination Lenefits due under national law

against a Government institute which was being established in the country in

l/ See e.g. the case of Schaffner v. International. Refugee Organization,
referred to in Section Lt above.
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question under a Special Pund project. Notﬁithstanding the intervention of the
Government, the court refused to recognize the immupity of the agency in respect of
labour claims and issued a judgement which resulted in the sequestration of monies
from a Special Fund imprest account held by the agency in order to satigfy the
Judgement. In all other instances in which getions have been brought arising out of
employment contracts, however, the courts have upheld the immunity of tre
Organization concerned, unless the latter should agree to waive its immunity from
legal process in respect of the proceedings.g/

30. The IBRD, IDA and IFC do not enjoy general immunity from suit. Under the
Tertinent agreementsé/ their immunity is limited to actions brought by Member States
or by persons acting for or deriving claims from such States. There have been no
cases in which this immunity has not been recognized. Actions by other persons may
be brought only in a court of competent jurisdiction in the territory of a

Member State in which IBRD, IDA or IFC, as the case may be, has an office, has
appointed an agent for the purpose of accepting service or notice of process, or has
issued or guaranteed securities. It may be noted that in the case of

Frank B. Redicker v. Warfield et al.ﬁ/ suit was brought against the IBRD by an
individual plaintiff who sought to obtain damages of approximately $625,000 for
alleged interference with the plaintiff’s contractual relationships. The IBRD denied

the charges contained in the complaint and the action was discontinued, with
prejudice, in 1954.

31. The words "every form of legal process” have been broadly interpreted to
include all forms of legal process, whether or not exercised by a specifically

Judicial body.

g/ See e.g. Viecelli v. International Refugee Organization, 20 July 1951,
Tribunal of Trieste, reported in 36 Rivista di Diritto Internazicnale,

1953, p. 470.

3/ See for the IBRD, Articles of Agreement, Article VII, Section 3, and

B Specialized Agencies Convention, Annex VI, para. 1; for IDA, Articles
of Agreement, Article VIII, Section 3, and Specialized Agencies Convention,
Annex XIV, para. 1l; and for IFC, Articles of Agreement, Article VI, Section 3
and Specialized Agencies Convention, Annex XIII, para. 1 and 3.

L/ U.S. Distriet Court, Southern District or New York, Civil No. 61-210.
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8. Waiver of the immunity from legal process of the specialized agencies and of
IAEA 1/

32. The specialized agencies and IAEA reported that the immunity from legal process
of their respective organizations had never on any occasion peen formally waived.
Relatively few agencies have in fact been the subject of a claim, however, so as to
cause the agency concerned to decide whether or not its immunity should be waived.
No specialized agency has entered into a bilateral or other agreement whereby it is
obliged to waive its immunity in the event of a dispute arising as to the
interpretation of the agreement. They have, however, entered into agreements in
which they agreed to arbitrate any disputes which arose.
33. As noted in Section 7 above, IBRD, IDA and IFC do not enjoy general immunity
from suit. Paragraph 3 of the IFC Annex to the Specialized Agencies Convention
states:
"The Corporation in its discretion may waive any of the privileges and
immunities conferred under Article VI of its Articles of Agreement to such
extent and upcon such conditions as it may determine."
24, The immunity from "any measure of execution", contained at the end of Section b
of the Specialized Agencies Convention, has been strictly adhered to. The ILO in
particular has always taken the view that no execution is possible on the salary of
officials still held by the ILO, on the ground that this would constitute a
"measure of execution" on ILO assets. Accordingly, in the event that an official
assigns his salary to a third party in guarantee of a loan, the guarantee is
unenforceable before national courts.
35, In 1963 the United Nations Office of Legal Affairs advisedg/ the Special Fund
regarding
"... the question of who should have the right to waive the privileges and

immunities of a specialized agency which has been retained by another
specialized agency to assist the latter in the execution of a project.

"Article XI of the standard Agreement between the Special Fund and FAO and
other specislized agencies acting as executing agency was intended to apply
only to cases vhere the sub-contractor concerned is a firm or organization other

1/ See also the memoranda cited in section 8 (a) and (b) Summary of Practice
N relating to the Status, Privileges and Immunities of the United Nations,

A/CN.L/L.11%/Add. 1.
2/ United Nations Juridical Yearbook 1063, p. 179.
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than & specialized agency. Where the sub-contractor is another specialized
agency, artiele XI would not apply and would therefore not provide a basis for
the executing agencv to waive the immunities of the second specialized agency.

'We are of the opinion that any waiver of the privileges and immunities
of a specialized agency serving as a sub-contractor should be effected by the
speclalized agency itself. Under section 22 of the Convention on the
Privileges and Immunities of the Specialized Pgencies, the right and the duty
to waive the immunity of an official rests with 'each specialized agency', and
the mere fact that the specialized agency concerned happens to be acting in the
capacity of e sub-contractor in regard to a particular project cannot vary the-
terms of the Convention. A problem however, would arise where the country .
recipient of Special Tund assistancz is not a party to the Convention and is
bound to apply its terms solely on the basis of article VIII, paragraph 2, of
the standard Special Fund Agreement with governments. As you know, this:
provision requires that the Government apply the Convention 'to each S
specialized agency acting as an Executing Agency'; where the specialized agency
concerned is acting as a sub-contractor, it would not meet the literal
requirement of the provision in question. However, this problem could be
solved by a clause in the Plan of Operation stipulating that any specialized
agency retained by the executing agency to assist it in the project shall be
entitled to the privileges and immunities of a specialized agency acting as an
executing agency as envisaged in paragraph 2 of article VIII of the Agreement
vetween the Special Fund and the Government. In this way, a specialized agency
would not be treated less favourably when acting as a sub-contractor than it
would when filling the role of an executing ageacy”.

9. Inviolability of the premises of the specialized agencies and of IAFA and tge
exercise of control by the specialized agencies and by IAEA over their premises

36. The inviolability of the premises of the specialized agencies, which is
referred to in the opening sentence of Section 5 of the Specialized Agencies
Convention, has been well recognized and instances of non-observance have been
extremely rare. It may be noted that scveral agrz2ements with host States permit the
entry of local police or other authorities solely upon the request of the Agency
concerned. WHO reported that, [ollowing claims rade under national labour lew by
the locally‘fecruited staf{ of one of its regicnal offices, varicus measures had
been takenvby'the national authorities, inclvding violation of the Organizatipn's
prémises; at the time of the preparation of the present study the matters involved
were the subjeét of discussions with the Government of the State concerned. An
employee of the "UNESCO Staff Service" in the premises of UNESCO conducted local
police into the basement of the building in order to arrest a subordinate member of

the staff. Following a protest by UNESCO regardiing this violation of its premises
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and the_arrestg tue lost Government issued a directive to the responsible poiice
unit to ensure that no repctiﬁion occurred, UJESCO issued an administrative -
fnStructiop to all merbers of GNESCO staff, including security staff, to the ,
‘gmployees of the Staff Service and to employecs. of the bonk and travel agency having
‘offices in the building, informing them that disciplinary measures would be taken
against any employvze at ULE3LT Uzadovarters who did not observe the inst;uctioné‘
‘alresdy givea or vwho otherwise acted in o matter permitting a violation of the
pértinentvprovi:ions of whe Heédquarters dgrecziont to occur. A

3T. The right of the S»eciilized Acencics and of TARA to exercise control over
their premises has rot be2en contested. Several agencies have issued rules and
,instfuctions regarding such watitors as traffic und parking regulations, the
operation of cormiscary facilities, th2 operation of a visitors serviée, the sale of

" official publications and the like.

10, Irmunity of th: property and assets of the specialized agencies and of TAFA
from scawch and from any other form of interference -

38, Bosides referring to tre inviolability of premises, Section 5 of the

- Specialized Apcncies Convention provides that,

_"Tha prosexty and ass2ts of the specialized agencies, wherever located and by

" whomsoever held, shall be immune from secrch, requisition, confiscation,
expropriation a:d any other form of interferesnce, whether by executive,
adninistrative, judicial or legislative action."

39. No bady of practic2 apvcars to have emergcd regarding the interpretation of

thesc words. ©he crrcizlized agencies and IAEA, reported that the immunity

in quecstion has tzon cbsexrvad without difficulty.}/

hO."Relative;y £21* legnl problems appear to have arisen in connexion with the use
by tha srecialir:l vgatcies end IATA of their ovn name and distinctive emblem.

The spocialized ascncies end TAEA bave flown the United Netions flag, in accordance
with the Uﬁit:d Teticos flag cnde, outside their offices and other installations.

The %Wl has iis5 own f.ag.

c3

l/ 322, how:zver, the case r2portcd by FAO in Section 11 below, in whic@ a
- Jaovernmoat dcleyed the take-off of a plane corrying United Nations insignia.

-
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1. The FAO reported that one Government deiayed'the take-off of an aircraft which
the Organization had chartered and which was officially authorized to bear the
Unlted Natlons insignia, in pursuance of a law requiring planes carrylng United
Nations 1n51gnla to obtain prior approval vefore landing on the terrltory of the °
country in question. After detention for forty- elght hours the alrcraft was allowed
to proceed, follow1ng dlplomatlc intervention by the agency. '

42. A number of specialized agencies, and the IAEA, have appliedlfo the United
International Bureaux for the Protection of Intellectual Property in‘ordér/ﬁo
register their name and other inéignia, so that they may receivé the'éppropriéto
protection provided under Article 6 ter of the Convention of Parls for the Protectlon
of lndustrial Property, as revised at Lisbon in 1958 and whlch came. into force on

L January 1958. As & result of this action the name and insignia of the agenc1es in
guestion have been protected in several countries. In addition a gumbér”of

countries have adopted (usually as a result of prior requesté) national enactments -

protecting the name and insignia of United Nations bodies.

12, Inviolability of archives and documents

L3, As stated in Section 6 of the Specialized Agencies Convention,

"The archives of the specialized agencies, and in general all documents

belonging to them or held by them, shall be inviolable wherever'located.f
Li. Few occasions were mentioned when States had séught to take action or
otherwise deny the inviolability of archives and documents.. The FAO stated that on
one occasion documents carried by an official were seized by customs adthofities
who took cognizance of, and commented on, their contents. The Goverhment concerned
subsequently apologized for the inecident. Secondly, the WHO stated that in 1958
an WHO officiel had assisted officilals of the Ministry of Health of a Member State
in the selection of candidates for an official post. An offer of employment was
sent to one candidate but was almost immediately rescinded by the locgl authorities,
The person who failed to get the job thereupon instituted proceedings againsp the
Ministry of Health, which led to the WHO official being subpoenaed to testify as a
witness against the Ministry. The request for the offiecial to appear was rejected
by WHO, on the grounds inter alia, that the appearance of the official would of

nécessity require the production of the official\files‘of the:Organization.



A/CN.L4/1.118/Add.2
English
Page 20

13, TImmunity from currency controls

L5. The relevant provisions of the Specialized Agencies Convention are as follows:

"T. Without being restricted by financial controls, regulations or moratoria
of any kind:

(a) The specialized agencies may hold funds, gold or currency of any kind
and operate accounts in any currency;

(b) The specialized agencies may freely transfer their funds, gold or
currency from one country to another or within any country and convert any
currency held by them into any other currency.

"8. Fach specialized agency shall, in exercising its rights under section 7
above, pay due regard to any representations made by the Government of any
State party to this Convention in so far as it is considered that effect can be
given to such represertations without detriment to the interests of the
agency." 1/
L6, The privileges contained in the above-mentioned Sections have not been
cxpressly denied. It appears to be accepted as self-evident that the organizations
concerned would be unable to discharge tneir responsibilities in all parts of the
wvorld if they were unable to hold and transfer their funds freely. Nevertheless a
number of specialized agencies reported that they had encountered considerable
difficulties by reason of the payments in currencies which were not easily
convertible; 1in most cases, however, these difficulties were resolved or lessened
following discussions with the State or States concerned. '
47. Particular errangements which have been entered into, or cases which have

erisen, include the followirg:

(i) IAZA

Article IX, Secction 2%, o” the IAFA Headquarters Agreement provides as

follows:

"(a) Without being subject Lo any financial controls, regulations or
moratorie of nnv kind, the TARA wmay {rocly:

(i) Purchasc any currencies through authorized channels and hold
and dispose of them;

(1i) Operate accounts in any currency;
l/ See the opinion cited in Section 13, Summary of Practice relating to the Status,

Privileges and Immurities ol the United Nations, A/CN.L/L.118/Add.1, which
Tefers to the interpretation of these provisions.
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(iii) Purchase through authorized channels, hold and dispose of funds,
securities and gold; - '

(iv) Transfer its funds, securities, gold and currencies to or from
the Republic of Austria, to or from any other country, or within
the Republic of Austria; and

(v) Raise funds through the exercise of its borrowing power or in
any other manner which it deems desirable, except that with
respect to the raising of funds within the Republic of Austria,
the IAEA shall obtain the concurrence of the Government.

"(b) The Government shall assist the IAFA to obtain the most favourable

conditions as regards exchange rates, banking commissions in exchange
transactions and the like.

"(c) The IAEA shall, in exercising its rights under this section,
pay due regard to any representztions made by the Govermment in so far as
effect can be given to such representations without prejudicing the interests
of the IAEA."

48. IAFA has also concluded a supplemental agreement with Austria regarding
currency exchange. Under this agreement Schilling funds acquired by IAFA through
the sale of freely convertible currencies may be transferred into any currency,
whereas the transfer of Schilling funds of other origin into other currencies are
subject to the limitations generally applicable to transfers into such currencies
under the pertinent Austrian regulations.
(ii) IFC
49. Paragraph 2 of the IFC Annex to the Specialized Agencies Convention states
that Section 7, paragraph (b) shall apply to the Corporation, subject to Article III,
Section 5, of its Articles of Agreement. The latter provision is as follows:
"Funds received by or payable to the Corporation in respect of an investment of
the Corporation made in any member's territories pursuant to Section 1 of this
Article shall not be free, solely by reason of any provision of this Agreement,

from generally applicable foreign exchange restrictions, regulations and controls
in force in the territories of that member."

(iii) 1O
50. Besides the general problem of currencies with limited convertibility, the ILO

reported a number of other difficulties which had occurred. In 1950 a Member State
prohibited the opening cf a bank account in the name of the ILO pending the grant
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nf legal status,'under national law, to the ILO office in the country in question.
in 1951 another Member State prevented the ILO from paying part of the salary of the
IL0*s national correspondent there with the proceeds in dollars or Swiss franes of
the sale of ILO publications in the State concerned; a similar instance occurred in
1060 in respect to another Member State. In 195h a Member State indicated that it
could not grant the ILO the right to transfer funds freely as the matter was not
dcpendent on the country concerned but on the then occupying powers. No difficulty
arose in practice in this instance, however. In 1957 the same Member State
informed the ILO that, in its opinion, the relevant provisions of the Specialized
ﬂgengies Convention vere to be interpreted as meaning that its currency (which in
general was freely convertible) could be exchanged without limit so far as other
freely convertible currencies wzre concerned but that currencies with limited
convertibility could only be eciichanged for such of the currency of the Member State
in question &s had limited convertibility; this interpretation was accepted by the
T10.

{3v) IhCO

£7, IMCO stated that the central bank of the host State had on one occasion ruled
i1t the Organization could not deal in a particular money market in that State as a
irmns of converting one currency into another.

{--} wno

52. In the Host Agreement entered into between Egypt and WHO by means of an exchange
of untes, dated 25 March 1951, il was agreed that, while the Organization might
"hold rold and, through normal channels, receive and transfer it to and from Egypt",
it might not transfer from Egypt wmore gold than it had brought it. Since the WHO
dox3 not hold any of its financial assets in the form of gold, this provision has
not been applied.

2%, Direct taxesi/

— —— .

55. Bection § of the Specialized Agencies Convention provides that:

- e mmm—.

1/  Sce also Section 17 below as regards excise duties and taxes on sales.
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57. IAFA sought to obtain exemption from the Viemna Airport Service Charge, but
was informed that this did not constitute a tax but a charge levied by the company
' operating the Airport for the use of the airport facilities. IAEA did not

therefore take any further steps in the matter.

15. Customs duties

(a) Imports and exports by the specielized agencies and by IAEA "for their official
usc’ T

——

58. Under Section 9 (b) of the Specialized Agencies Convention, specialized
agencies are declared

"Exempt from customs duties and prohibitions and restrictions on imports and

exports in respect of articles imported or exported by the speciallzed

agencies for their official use; ...".
59. The majorify of specialized agencies reported that problems have rarely arisen
in determining whether or not a given article was being imported or exported "for
their official use". Where difficulties have occurred they have usually been
resolved by contacting the appropriate officials. 1In the case of imports into
Switzerlsnd, a special form has been established by the Swiss authorities on which
persons specifically authorized by the various organizations having offices there may
certify that a particuler import is for official use.
60. Several organizations indicated some of the more particular problems which had
presented themselves over the question of whether particular imports were for
official use. The IMCO stated that it had encountered difficulty in importing wines,
spirits and tobacco for purposes of official hospitality, since the customs
authorities of the host State had denied that such articles could be for official
use. After representations by the Organization, however, this ruling had been
amended. The ILO reported that in 1952 and 1955 a Member State claimed that articles
sent to the ILO branch office there for the purposes of an exhibition were subject
to customs duty, on the grounds that importation of articles for the purposes of
display nat an exhibition could not be considered importation for official use. In
1961 another Member State detained a package of documents sent from another
Member State, with which the detaining State no longer maintained diplomatic
rclations, but finally agreed to release them once it had been shown that the

documents concerned were being imported by the ILC for official purposes.
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61. UNESCO stated that when, in 1961, it had wished to.import certain kitchen
equipment for use in its headquarters the customs aﬁthorities of the Host State had’
declared that the articles concerned could not be impdrted duty free since their use
vas not connected with the purposes of a culturaZ organization. The Organization
contested this ruling, pcinting cut that similar equiprent had beeh imported duty- .
free when the hcadquarters Duilding hed been constructed and that the maintensnce of
kitchen facilities, for th: benefis of representatives and officials,‘contributed to
the erficacy of the woik of thaz Orgunization. The Minigtry of Foicign Affairs of the
Fost State stated, hcwever, that, in ite opinion, Article 1.5 of the Headquarters
Agreement (which cerwesponds 4o Suclion O of tha Specialized Agenries Convention) did
not eatitle the Organizotion 4o determine of ite owr sccord that sll articies it
wished to import were automatically to be considered as being for official use;
the determination of this guestion was to Le made by the Organization and/the Host
State acting togeiher. Owing to its pressing nced of the equipment UNESCO paid the
customs duties, togevher with the storage fees which had acerued, But informed the
Yinistry thai it maintained its interprotation and that it reserved its rights in
the matter, including tiat of procesding vader Article 29 of the Headgquarters
fgreement, which provides for the arbitraiion of disputes. Folloving a demand from
its cuditors For an explenation of what had occurred the Organization again
approached the Ministry of Toreign Affuirs, which stated that, after a fresh
eranination o the cose, it had decided *to cuthorize the admission of the material

ccncerned o5 a specia) exception. Daties und taxes suiseguently levied by the

french customs authorities have buen vcimburs=d to the Organization.

62. Customs dutics, prohibitions and restrictions heve not been imposed on any

goods imrported or exported by the wpecialiszd agencies or by IAE)L, except to the

extent noted in- sub-sectina (a) above. Tae quessicon.of the refund of customs duties

therefore arises cumpuratively rar~ly, norm:.lly only in the case where duty has been .
paid by an imporcer i'rom vhow tus ergenization has th:an bought the gcods. To avoid
the administrative problems invoilvzd in ovtgining a rafund in such cases the
stecialized agencies have usually sought to Zmporv goods in their own name. Where _
this has not been pOSSible; suitable proof has.been supplied tb\the.importer to

enable himn to obtain a reiund; efforts tc obtain a refuné in such circumstances

tave not always been successful hcwever.
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(c) Sales of articles imported by the specialized agencies and by IAEA

63. Section 9 {(b) of the Specizlized Agencies Convencion further provides that
articles immorted for ofiicial use, Iree from customs duties and other restrictions,
"will_nqt be cold in <the codgtry into which they ware imported except under
conditions agrzed to with the Goverzment of that country"!

6%. The majosity off epacialined ageneies have enteied into appropriate arrangements

with the authorities of the Stzte concerncd. Tn Switze:rland the Rbglement Douanier

of 23 April 1952 applies, under which articles importcd by agercies may be sold free
of custems Quby cnlv after five yesrs. 1AFA has cntereld into a stanling arrangement
with Laciria 2llcwing tan cuntons-Tres fisporal of goeds two years arter their
importation. In the case waere agenciec maintain staff ccoaissaries with customs
pr’vilegesﬁ/ detailed agrecements have ba2on made with the competent host

authoritiecs, in some cazes incluiing sveh matiers ac ceilings on the annual tax-free

imports alloved in respect of indiviaval ctalf menbers and restirictions on the
ben2fit:s permitted to local employces.

16. Puhlications

e e st e 13

65. Section 9 (¢) of the Specialized Agencies Convention grants the specialized
agencizs exemption from duties, prohibitions and restrictions on imports and exports
of thoir nublica*ions. The term "publicaticns" has been interprcted to cover films,
records, radio transcription discs &nd recording tepes, as well £s books,
periodicals ard other printed material published by the organization concerned. In
general no restrictions have been imposcd oa the import or export of such articles,
although occasionally completicn of a customs clearance certificate or the
obtaining of a licenes has baen equired. Whilst specialized agencies have complied
with routinz precedures o erable their publications to be cleared through customs,
they have protested against the impocition of anv system of licensing which
appeared to go beyond this.

66. The IO reported vaiicus occasicns on which its privileges in respect of

publicationc had becn callled in question ox had otherwise given rise to discussion.

}/ FAO and IAFA maintain such commissaries under the terms of their respective
heedaquarters agreements; cece Art. XTII, Section 27 (j) (ii), FAC Headquarters
Agrccment and Art. XV, Saction 28 (j) (iii) IATA Healquarters Agreement.

WTSCO also overates & similar service fo» the nmembers of its staff. Jovs
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In 1953 a Member State granted exemption from customs and sales taxes on "official
supplies”, including books sent to the IIO national correspondent, but claimed
such taxes on items sent to third parties. In i960 arother Member State levied
customs duties on IIO publications addressed directly to one of its nationals. In
1959 a third Member State cluimad that the (10 should deposit with the customs
authorities the value of books end publications imported for sale %hrough the IIO
sales sgenls; exemption from ihis requirement was finally obtained, however. As -
regards import controls irore generaliy, two Member States stated in 1955 that all
imports into their respective countries had to take place through the state import
nonopoly and could not be izported and sold direetly through tﬁe ILO Branch Office

t?ere. The II0 agrced to use such official channels.

17. Excise duties and texes on sales: jmportant purchases

(a) §§gi§§_g3313§_§nd taxes on sales forming part of the price to be paid

67. Section 10 of the Specialized Agencies Convention provides that:

"While the specialized agencies will not, as a general rule, claim exemption
from excise duties ard from taxes on the sale of movable and immovable
property which fomm part of the price to te paid, nevertheless when the
specialined agencies are making important purchases for official use of
property on which cuch dutics and taxes have been charged or are chargeable,
States partiec to this Convention will, whcnever rossible, make appropriate
adrinistrative arrengemcents for the remission or return of the amount of the

duty or tax."

68. The terms “excise duties and ... taxes" have been interpreted in a broad sense.

In Switzerland, where practice han bee- mes*t developed, all articles imported for
official use are exempt, not oaly frem customs duties, but also from turnover

taxes (iwpdt sur les chiffres d'affaires) and statistical charges, which are

normally levied at the frontier.
69. In addition to the sxemptions granted to FAO under Section 19 (=) of its

/
Headaguorters Agreement}/, Section 19 (b) provides as follows:

"Regarcing indirect taxes, levies and duties on operations and transactions,
FAO shall enjoy the same exempticns arnd facilities as are granted to Italian
governrental aaministrations. In particular, but without limitation by
reason of this enumexation, FAO shall be exempt from the registration tax
(imposta di registro); the gencral receipts tax (impoqpa‘ggnerale sull' entrata)

————

1/ Sece Section 1k above.
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on wholesale purchases, on contractual services and on tenders for contractual
“supplies (préstazioni d' opera, appalti), on lease of lands and buildings;
from the mortgage tax: and from the consumption taxes on electric power for
lighting, on =zas for lighting and heating, and on building matérials.”

70. While FAO is exempt under this provision from payment of turnover tax (IGE)g/;
the Organization has found that, in the case of purchases mede or services procured
in Ttaly, its suppliers are required to pay IGE. After FAO hadvplaced'a 1arge
printing order with en Italian firn it argued that it was not receiving the true
benefit of exemption from the tax since the tax fell on its supplier and was
incorporated in the invoice payable by the Organization. The Organization has
continued. to geek the exemption of its suppliers from this tax through the Ministry

of Foreign Affairs.

(b) Important purchases

71. The question of what constitutes an important purchase for the purpose of the
gection has not received a standard and uniform interpretation. In Switzerland it
has been agreed that, for a purchase to count as important, the cost must amount
to at least 100 Swiss franes. Similarly, in the Republic of the Congo (Brazzaville),
the amournt involved may not be less than CFA 10,000 (approximately $41). 1In an
exchange of letters regarding the interoretation of the host agreement between WHO
and Denmark, the expression "minor purchases” was defined as meaning those costing
less than 200 Danish Kroner (approximately $28); purchases over that figure are
accordingly classified as important, within the meaning of section 10 of the
Convention.. In the case of TAEA, the Headquarters Supplemental Agreement on
Turnover Tex provides that no refund will be made on turnover tax paid on minor
purcheses; minor purchases are defined as being those totalling less than AS 20,000
(epproximately $€00). For running accounts the final balance at the cnd of each
six months accounting period is considered the total sum paid.

72. It may be noted that the UNESCO Headguarters Agreement does not contain the
condition that purchases be "important"; accordingly, the Organization is exempt

from indirect tax in France irrespective of the impcrtance of the puréhase.

(¢) Remission or return of taxes paid

73. In the case of Switzerland administrative arrangements hdve been made to enable

the organizations operating there to obtain reimbursement. The organization

g/ Except as regards turnover tax on public utilities; see section 14 abvove.
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concernsd pays the duties and taxes concerned to its supplier and then claims
reimbursement, on a basis of approprizte statements and receipts, from the Swiss
federal authorities, at regular intervals. A similar scheme operates in the United
Kingdom in respect of payments of purchase tax made by IMCO. |

4. In France, on the other hand; the supplier is permitted to deduct indirect
taxes on sales at the time of purchase, upon written declaration by UNESCO that

1t is the purchaser; this arrangement, which has been defined in an exchange.of

letters between UNESCO and the Host State, has worked satisfactorily.é/

2/ While the taxes in question are considered "indirect taxes" within the French
fiscal system, sce the discussion in section 14 (especially at paragraphs 81
and 82), Summary of Practice relating to the Status, Privileges and Immunities
of the United Nations, A/CN.4/L.118/Add.l, regarding the interpretation of the
terms.- "direct" and "indirect taxes" for the purposes of the General Convention;
the same considerations.apply with regard to the interpretation of. the

Specialized Agencies Convention.
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CHAPTER III. PRIVILEGES AND IMMGNITIES OF THE SPECTALIZED AGENCIES AND
OF TAEA IN RESPECT OF COMMUNICATION FACILITIES

18. Treatment equal to that accorded to Governments in respect of mails,
telegrams and communications

75. Article IV, section 11, of the Specialized Agencies Convention declares that:

"Fach specialized agency shall enjoy, in the territory of each State party
to this Convention in respect of that agency, for its official communications,
treatment not less favourable than that accorded by the Government of such
State to any other Covernmzent, including the latter's diplomatic mission in
the matter of priorities, rat:s and taxes on mails, cables, telegrams,
radiograms, teleph-htos, telepbhone and other comrmnications, and press rates
for information to thz precs and radio.”
76. With one major excepticn, the stzndard of treatment accorded to specialized
agencies under section 1l has becn fully afforded. —/ The exception exists in the
case of telecommunication privileses since, under the various International
Telecommnication Conventions, pricrities, rates and taxes equal to those afforded
to Governments have not been given to all of the specialized agencies.
T7. The International Telecommnicatior Convention of Atlantic City, 1947, which
was adopted at approxirately the came time as the Specialized Agencies Convention
wvas adopted by the General Assemply, provided that priority should be given to
United Nations telegrams and telephone calls, but did not provide it for those of
the specialized agencies.g/ In view of the fact that the Atlantic City Convention
did not provide governmental treatment for communications of the specialized
agencies, at its second session in January 1948, the Administrative Council of the
ITU adopted a resolution recommending to the Secretary-General of the United Nations,
as well as to ITU Member States, that the Specialized Agencies Convention should
be interpreted in the light of the Atlantic City Convention. There folloved a

3/

series of exchanges between the Secretaries General of ITU and the United Nations.

l/ See section 14 above regarding the payment of turnover tax by FAO on telephone
. charges.

g/ For the text of the Jertinent provisions (Article %6 and annex 2) of the
Atlantic City Convention, sec section 18 of the Summary of Practice Relating
to the Status, Privileges ond Immunities of the United Nations,
A/CN.4/L.118/Add.1

é/.' See Qfficial Recoris of the General Assqpbly. Fourth Session, Sixth Committee,
annex pp. 26-28.
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"By a letter dated 30 August 1948, the Secretary-General of the United Nations
informed the SecretafymGeneral of the ITU that the Specialized Agencies Convention
had become applicable to ICAO and WHO and expressed the opinion. that States parties
to the Convention would have the duty to apply the provisions of séction 11 to
those agencies. The Secretar&-General of the United Nations also pointed out that,
prior to its adoption by the Goneral Assembly, the draft text of the Specialized
Agencies Convention had been communicated to the International Telecommunications
Conference at Atlantic City and that the competent authorities of the ITU had

beén invited to be represented at the meeting of the Sub-Cormittee of the Sixth
Commi ttee whiéh drzw vp this Convention in order to participate in its work.

7€. On 7 Jammary 1649, the Secretary-General of the ITH, by a letter to the
Secretary-General of the United Nations, stated that, at its third session in
Scptember-October 19h8, the Administrative Council of the ITU had adopted a
resolution requestiug him to ask if the United Nations would contemplate modifying
the terms of section 11; in lieu of this, the Secretary-General of the United
Nations was asked to consider suspending the provision until the matter could be
considered by the next confercnce of the ITU, fo be held in Buenos Aires in 1952.
In his reply the Secretary-General of the United Nations stited that the
Specialized Agencies Convantion had already come into effect for some Member

States in respect ¢f a number of agencies. He also informed the ITU that there

were no provisions in the Convention for the suspension of any of its clauses and
that, as regards revision, this would be possible only if, in accordance with
section 48, onc-third of the States parties requested the Secretary-General to

call a conference for this purvose.
79. At its fourth session, held from 15 August to 20 October 1949, the

Administrative Council of the ITU adopted Resolution No. 142, in which it decided:

"l. To request the Secretary-Censral to keep up to date the list
of the subsidiery organs of *he United Nations and to forward to the
Members and Associated Members of the Union a copy of this list and to
advise them of' any modifications therein;

"2. To request the Secretary-General to bring the terms of the above-
mentioned opinion to the attention of the Members and Associate Members of
the Union with the recommendation that, subject to any decisions reached by
the appropriate authorities on the guestion of conflict of obligations, such
Members and Associate Members shall, either by appropriate reservations to
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article IV, =ection 11, of the Convention on Privileges and Immunities of
Specialized Agenciec or by any other appropriate means, limit to the Heads

of' the subsidiary organs of the United Nations the Government telecommunication
privilegcs provided Tor in the Atlantic City Convention;

"7. To request the Secretary-General to suggest to the Members and
Associate Mericers of the Union who are Members of the United Nations to place
this matter on the agenda of the forthcoming General Assembly of the United
Nations with a vies to proposing that the United Nations consider the calling
o a spacial Conference for the purpose of abrogating article TV, section 11,
of the Conveniion on Privileges and Immunities of Specialized Agencies;

"4. To request the Secretary-Ceneral. to recall to the Aduinistrations
present at the Paris Telegraph and Telephone Coxference, 1049, the
rezommendation of tne Conference that such Administrations recommend to their

2spective Governmznts that their representatives at the United Nations support
the proposal. of the Union that article IV, section 11, be abrogated;

"S. To equest the Secretary-Ceneral to place tuis question on the agende

of the last session of the Administrative Council before the Plenipotentiary

- Conferernce, Tuenos Aires, 1952, in the event that this question has not been

resolved to the satisfaction of the Union before that date."
0. 1In his reportﬂ/ dated 7 September 1949, on the general subject of the privileges
end immnities of the .Urited Nations, the Secretary-General of the United Nations
referrad to. the discrepancy beiween the two Conventions. He summarized the
correspondence between :he Socretaryv-General of the ITU and himself but did not
offer any recommerdation of his own. At the 211th meeting of the Sixth Committee
on 29 November 19L9, the Assistant Secretary General in charge of the legal
Department presentzd the report and vointed to the divergent provisions in the ITU
Convention of 19/ and those in the Specialized Agencies Convention. He said that,
"it was for the Ccimitltee to decide what action to take on the report of the
Secretary-General'. No member of the Committee, however, adverted to the question.
The Committec meirely adcpted a draft resolution proposed by the representative of

Argentina to "take note of the Secretary-Genercl's report".é/

E/ Report of the Secrctory-General on the Privileges and Tmmunities of the
Urited iations, A/9LO and Add.L.

2/ Official Records of the General Assembly, fourth session, Sixth Cormittee,
211th meeiing.

/...
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81. 1In aceord with the decisions cf the Administrative Council of the ITU, the
United Kingdom made the following declaration in a letter addressed to the
Secretary-Gencral. of the United Nations by which it transmitted its instruuwent

of accession to the Specialized Agencies Convention (but not in the instrument of

accession itself):

"7 hove to invite your attention to the fact that it is not possible

for any Govermmont fully tc comply with the requirements of rection 11 of -
that Convention in seo far as it regquires the Snccialized Agsncy to enjoy
in the verritory of a state party to the Convention treatment not less N
favourcble then that sceorded by the Government of thnat state to any other
Governmrent in the matier of priorities and rates on itelecomrinications,
unless and uantil all other Governments collaborate in according this
trcatment to the Agency in question. 1t i1s understocd that this matter is
being discussed in tie Tnternational Telecowmmnication Uanion."
n . " 5 o s ' re . .
U2. This declaration of the United Kingdom, which was received by the Secretary-
General oin 16 August 19%9, wes repeated, in essence, in connexion with the
subseguent notifications made by thne United Kingdom making the Convention applicable
to additional specialized agencies, on 17 Decemher 1954 and 4 November 1959.
83. fhe example set by the United Kingdom was followed by the Federal Repﬁblic
ol Germany, Gabon and lew Zealand, on their respective accecsions to the Convention
on JO Octobver 1957, 9 September 1958 and 25 Noveuber 1960. respectively. Three
other countries made declarations substantielly to the same effect subsequent to
their accessions, nemely, Pakistan on 15 September 1961, 13 March 1962 and
'l July 19€2; Norway on 20 September 1951; and Ivory Coast on 28 December 1961.
In addit’on, Australia and the Malagasy Republic sent to tne Secietary-General on
G Noverter and 27 Augusl 1902. respectively, instruments of accession to the
“snvention containitg reservations to section 1. Because of these (and other)
reservavions, the instrumenis of accession were not accepted for definitive
deposit. On 2 Jamary 1686, the Malagasy Republic withdrew its reservations but
retained a dcclaration that it would not be able 1o comply fully with the provisions
of article IV, scction 11, of the Convention; its instrument of accession was
thersunon aceapted.
8h. Whilst eight States Parties to inc Specialized Agencies Conventions have
therefore macdzs declarations regarding the cpplication of article IV, section 11,

as of 1 April 1966, fifty-one States Parties had acceded to the Convention without
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making such a declaration. It would appear that even in the case where States
Parties have not made a declaration, specialized agencies -have not in practice
usually received the ssme treatment in respect of their telecommnications as
those States have accorded to other Governments.
85. When, after protracted corsideration at cuccessive meetings, the ITU decided
to make the Snecialized Agencies Couvention appliceble to itsell in accordance with
“section 37 of the Coanveniion, it approved and transmitied to the Secretary-General
the fina™ *ext of an annex to the Convention in respect of the ITU in which 1%
renounczed for i1tself the teiecommnication privileges provided under the Convention.
The text of YT amnex, which warc received on 18 Janvary 1951, is ag foilows:

"The standard clauses shall apply without modificaticn except that the

International. Telecomminication Union shall noil claim for itself the

enjoyment of privileged treatment with regard to the 'Facilities in respect
of communications provided in article IV, section 11'."

86. ‘'he rosition of the specialized agencies in regard to their telecommunication
privileges Wwas the subject of corsultations between them and the United Nations.
Luring these consul.tations emphasis was laid on the recognition of the governmental
status of the specialized agencies accorded by the General Assembly under sectiou 11
of the Specialized Agenciés Convention. The Secretary-General of the ITU reserved
his position on the question. For the Buenos Aires Conference of the ITU, held
from 5 October to 22 December 1952, the executive heads of the svecialized

agencies agreed to a siatement which was then transmitted by thc S=cretary-General
of the United Nations o the ITU, with the regiest ‘hat it be trcught to the
attention of the members of the ITIJ at the Conference. This staterent pointed out
the reasons why arrangerents to facilitate the conduct of governmentel and United
Nations official business should also be applied in respect of suci business
carrvied on turough the specinlized agencies and proposed that the definiticn of
government telegrems and telephone cells should include those originated by the
executive heads of the specialized agencies. In respect of facilitiec and rates,
the statemsnt drew attention to the problem of spemal rates grented in respect of
goverprment telegrems and to the anomaly involved in having governments pay higher
rates for telegrams chargeable to specialized agencies' bLudgets thon are paid by
them for telegrams chargeuble directly to their individuel budgets or the United

Nations budget. This statement of the Secretary-General »f the United Nations was
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reported at a joint meehting of the Administrative Committee on Co-ordination. and

the Advisory Committee on Administrative and Budgetary Questions on'lO October 1952.
The Advisory Committee took note of *the statement and agreed that it was in
conformity with the General Assembly's decision that no distinction should be ‘made
between the status of the United Wations in this field and that of the specialized
agencies, as shown by the virtual identity of the relevant provisions in the two
Conventions on Privileges and Immnities.

87. The Buenos Aires Convention, however, adopted by the Conference on

22 December 1952, provides as follows:
"Article 37
Priority of Government Telegrams"and Telephone Calls

Subject to the provisions of articles 36 ard 46, Government telegrams
shall enjoy priority over other telegrams when priority is requested for '
them by the sender. Covernment telephone calls may also be accorded priority
upon specific request ard to the extent possible, over other telephone calls.”
/Note: Article 36 provides for "absolute priority" of telecommunications
concerning safety of life; while Article 46 for "absolute priority" for

distress calls and messages./

€8. Annex 3 of the Convention defined "Government telegrams and Government

telephone calls" as including these originating from

"the Secretary-General of the United Nations, the Heads of the prinsipal
organs and the Heads of the subsidiary organs of the United Nations'.

89. In Resolution Ko. 26, adopted by the (onference, it was suggested that

specialized agencies traffic should, in an emergency, be carried over the United

Nations point-to-point network. In a further Resolution, No. 27, the Conference

resolved

",.. that if a soecialized agency wishiug to obtain special privileges for

its telecomnunicaticns informs the Administrative Council, justifying the
particular cases in which special treatment is necessary, the Administrative

Council

(a) shall inform Members and Associate Mewbers of the Union of the requests
which, in their owinion, should be accepted;

(b) shall take a final decision on these requests, bearing in mind the
opinion of the mejority of Members and Associate Mermbers."
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0. A further resolution, No. 28, read as follows:

"The Plenipotentiary Conference of the International Telecommunication
Union, Buenos Aires,

Consicering

1 the seeming conflict between the definition of Government Telegrams
and Governmenv Telephore Calls contained in Annex 2 of the Tnternational
Telecommonieation Convention, Atlentic City, 1947, and the provisions of
Article IV. 3ection 11 of the Convention on the Privileges and Immunities of
the Speciclized Azencies;

2. that the International Telegraph and Telephone Conference, Paris, 1949,
recommended o the Administrative Council that the Secretary-General of the
Union be instructed to communicete to the Secretary-General of the United
Nations the proposal that the United Nations should consider the revision of
Article IV, Section 11 of the Convention on the Privileges and Immunities of
the Svecirlized Agenciec;

5. that as a result of this recommendation, the proposal was put on the
Agenda of tie Fourth Session of the General Assembly of the United Nations,
and that the Sixth Committee of that Assembly merely took note of the
situation;

b that the Plenipotentiary Conference of Buenos Aires has decided not
to include, in Annex 3 of the Buenos Aires Convention, the Heads of the
specialized agencies among the authorities entitled to send government
telegrams or to request goverament telephone calls;

Recopnizing

that it is desirable that the United Nations be asked to reconsider
this problem;

Instiucts

the Secretary-General of the Union to request the Secretary-General of the
United Nations to place befores the Eighth Session of the General Assembly of
the United Nations the opinion of this Conference that Article IV, Section 11
of the Convention on the Privileges and Immunities of the Specialized Agencies
should Le revised in view of the decision taken."
91. Resolution No. 25 of tre ITU, quoted above, was transmitted by the Secretary-
General cf ITU, by letter of 26 March 1953, to the Secretary-General of the United
Nations, with the request that the latter "place before the eighth session of the
General Assembly of the United Nations the opinion of the Plenipotentiary Council

that section 11 of the Convention on the Privileges and Immnities of Specialized
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Agencies should be revised”. The decision of the ITU Conference was accordingly
reportgd to the General Assembly at its eighth session, in the form of a paragraph
in the Annual Report of the Secretary-General on the work of the Organization.

In his report, the Secretary-General stated that, in communicating the opinion of
the ITU to the General Assembly, he would call attention to the fact that the
Administrative Committee on Co-ordination, at its sixteenth sessfon, had arranged
for consultations to take place between officials of specialized agencies and |
officials of ITU, which it was hoped might open the way to some practical solution
of the problem., In the deliberations of the General Assembly,lhowever, no allusion
was made to this possibility. I

92. The Buenos Aires Convention of 1952 was subsequently superseded by the
International Télecommunication Convention of Geneva, 1959. In this Convention
priority of government telegrams and telephone calls was provided for in article 39,
which is substantially the same as article 37 of the Buenos Aires Convention. The
definition in annex 3 of the term "government telegrams and government telephone
calls"” inbludes telegrams and telephone calls originating with "the Secretary-
General of the United Nations; Heads of the principal organs of the United Netions"
In Resolution No. 31, adopted at the Geneva Conference, the Union confirmed its
earlier decision not to include in annex 3 the heads of the specialized agencies
arong the authorities enfitled to send government telegrams or to request governﬁent
telephone c&ils and again expressed the hope that the United Nations would
reconsider’ the problem and make the necessary amendment to section 11. Thus, except
in certain extreme cases (e.g. urgent epidemiological telegrams of the WHO, under
article ‘62 of the Telegraph Regulations, or where strikes prevented the dispatch

of ordinary cables so that the procedure envisaged in Resolution 27 .of the‘

Buenos Aires Convention might be applied) the specialized agencies haﬁe not ehjoyed.
the privilege of priority for their telecommunlcations, nor the advantage of
government rates. The possibility, moreover, that the traffic of the spec1a11zed
agenéy might be carried over the United Nations point-to-point network has not .

proved of practical assistance when emergencies have arisen.

6 Official Records of the General Assembly, Eighth Session, Suppl: No. 1

TA/2Tok, p. 111).
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95. In view of these considerations, and the fact that the amount of priofity
traffic was unlikely to be heavy, the specialized agencies requested the
International Telecommunications Conference which met at Montreux in September
and October 1965 to admit the heads of the various specialized agencies and their
duly ‘authorized representatives to originate telegrams and telephone calls on
the same terms of priority as wovermmencs. The Conference declined to do so,
however, and instructed the ITU Administrative Council to take the necessary
steps to seek an amendment to section 11 of the Specialized Agencies Convention.
ok, The facilities to be accorded to the communications of the IBRD, IDA, IFC
and IMF are set forth in their respective Articles of Agreeﬁent in closely
similar terms. Article VII, section 7, of the Articles of Agreement of the IBRD,
for example, provides that:

"The official communications of the Bank shall be accorded by each

member the same treatment that it accords to the official communications

of other members."
-95. Since all States becoming members are obliged td accept these provisions,
wnich form part of the constitutions of the agencies in question, the latter
have enjoyed the privilege of government treatment in respect of theilr
teleccmmunications. In 1649, however, the United States cable companies sought
to revise their tariff charges so as to require IBRD and IMF to pay at normal
commercial rates; previously IBRD and IMF had paid the same rates as applied to
the messages of the reprasentatives of foreign Governments sent from the United
States to their own countries. The IBRD and IMF thereupon filed a Jjoint complaint
before the United States Fedecal Communications Ccmmission,z/ alleging that the
revised tariffs were in breach of the relevant provisions of their respective
Articles of Agreement.
96. The Commission agreed that, under the terms of the Articles of Agreement

and the United States Pretton Woods Act (59 Stat. 512), the United States was

7/ In the Matter of Tnternational Bank for Reconstruction and Development and
Tnternational Monctary Fund v. ALl America Cables and Radio Inc., and Other
Cable Companies, Federal Communications Commission, 23 March 1953, The
case is fully discussed in Gold, The Fund Agreement in the Courts, at

pp. 20-27 and pp. 55-59.
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under an obligation to accord to internationai telegrams of IBRD and IMF the

same treatment as regards rates as it afforded to other Gox-rernments which were
members of the two organizations. The basic question which arose for decision,
therefore, was whether the "treatment" referred to in the Articles of Agreement

was confined to matters such as priorities and freedom from censorship, as the
cable companies contended, or also related to the question of rates. The

Executive Directors of IBRD and IMF had previously given as unanimous ruling

that the term "treatment" should be interpreted in the wider sense. The Commission
held tnat, under the Articles of Agreement, an interpretation so given by the .
Executive Directors was final. It rejected an assertion made on behalf of the
cable companies that the interpretation was ultra vires because the question arose
solely between the companies and the IBRD and IMF, and did not arise as between
Member States, or between the Member State and the organizations. The Commission
distinguished the position as provided for under the International
Telecommunications Convention signed at Atlantic City in 1947 and the Telegraph
Regulations annexed thereto, pointing out that the latter instruments, though

they did not allow, did not specifically prbhibiﬁ, the granting of equal treatment.
No indication had been given, moreover, of any intention to abrogate the
communications privileges otherwise enjoyed by the IBRD and IMF. The government
treatment of the telecommunications of IBRD, IMF, and the other agencies whose
constitutions contain the same provisions, has not subsequently been challenged.
97. ZLastly, it may be noted that, in article IV, section 10, of the JAEA
Agreement on Privileges and Immunities, communication facilities are only given
on the same terms as those enjoyed by Governments to the extent to which such
action is "compatible with any international conventions, regulations and
arrangements" to which the State concerned is a party. A similar provision is
contained in article VI, section 13, of the TAEA Host Agreement with Austria

and in article 10 of the UNESCO Host Agreement with France.

19. Use of codes and dispatch of correspondence by courier or in bags

98. Section 12 of the Specialized AgenciesConvention provides as follows:

‘"No censorship shall be applied to the official correspondence
and other official communications of the specialized agencies.
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The specialized agencies shall have the right to use codes and to
dispatch and receive correspondence by courier or in sealed bags, which
shall have the same immunities and privileges as diplomatic couriers
and bags.

Nothing in this section shall be construed tc preclude the adoption

.of appropriate security precautions to be determined by agreement between

a State party to this Convention and a specialized agency." 1/
99. The majority of specialized agencies do not use codes or dispatch
correspondence by courier or in sealed bags. Those that do so stated that they
had not experiencnd any serious difficuliies in securing appropriate recognition
of their rights in this regard.
100. No security arrangements have been entered into in pursuance of this section.
Several instances were reported when States had censored or attempted to censor,
official correspondence and other communications; these cases were relatively
rare, however, and the practice had apparently been discontinued after the agency

concerned had protested.

20. Postal services provided by the specialized agencies and by IAEA

101. None of the specialized agencies, nor the IAEA, have p.ovided postal
services in the same way as the United Nations. In the agreements entered into
in 1946 and 1948 between Switzerland and the ILO and WHO, however, provision is

made for the issue of special stamps (timbres de service) by the Swiss federal

authorities for those organizations, within the limits authorized by the
Conventions of the UFU. Stamps have also been issued for the other specialized

agencies having their headquarters in Switzerland.

21. Radio communications of the specialized agencies and of TAEA

102. None of the specialized agencies, nor the IAEA, have operated an independent
radio system in the same way as the United Nations. As mentioned in section 18
above, messages originating from the specialized agencies have in special

circumstances becn carried on the United Nations point-to-point nétwork.

l/ It may be noted that the corresponding provision, section 10, of the Convention
on the Privileges and Immunities of the United Nations, does not contain a
paragraph regarding the adoption of security precautions, while the prohibition
of censorship is included in section 9.
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CHAPTER IV. PRIVILEGES AND IMMUNITIES OF OFFICIALS

22, Categories of officials to which the provisions of articles VI end VIII
apply ‘

1C3. Section 18 of article VI of the Specialized Agencies Convention states:

"Each Specialized Agency will specify the categories of officials

to which the provisions of this article and of article VIII shall

apply. It shall communicate them “o the Governments of all States

parties to this Convention in respect of that agency and to the

Secretary-General of the United Nations. The names of the officials

included in those categories shall from time to time be made known

to the above-mentioned Governments."
10k. Section 17 of the IAFA Agreement on ‘Privileges and Immunities contains a
similar provision whereby IAEA undertakes to inform States parties to the
Agreement of the names of TAEA officials to whom articles VI and IX of the
Agreement apply.
105. In applying section 18 the specialized agencies have followed the same
criteria as are contained in resolution 76 (I) of the United Nations General
Assembly whereby the privileges and immunities concerned are granted to all
officials "with the exception of those who are recruited locally and are assigned
to hourly rates". 1In some cases this has been confirmed by a resolution of the
General Conference of the agency. Officials employed by the specialized agencies
under the title of "technical assistance experts" have accordingly been entitled
to the privileges and immunities set out in articles VI and VIII. Several
agencles reported that‘; difficulties had arisen, however, in respect of these
officials whose title caused them to be confused by States with "experts on
nission”. Following explanatory memoranda from the organization and from the
United Nations, the necessary privileges and immﬁnities have normally been granted.
1C6. Under an exchange of notes between Austria and TAEA it was agreed that the
term "members of the staff" of IAEA, as envisaged in the Host Agreement, should
be considered to include officials of the United Nations and of the specialized
agencies attached on a continuing basis to the staff of IAEA. Thus, FAO officials
employed in the FAO-IAEA Joint Division of Agriculture, and the liaison officers

of other United Nations organizations stationed at IAEA headquarters, enjoy

the same status in Austria as IAEA staff members.
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1C07. The lisfs of officials to whom the provisions of articles VI and VIII of

the Specialized Agencies Convention apply (or, in the case of IAEA, of articles VI
and IX of the IALA Agreement on Privileges and immunities) are normally prepared
and sent to the various States ﬁarties on an annual basis. Though some variation
exists in the details given, mention is usually made of the name of each official,
his function, naticnality, and current duty station. In addition special lists
are prepared and communicated to the Host State; such lists are kept up to date
throughout the year by periodical additions and deletions, according to the
movements of staff. In scme instances special lists are prepared according to

nationality and sent to the Government concerned.

23. Tmmunity of officials in respect of official acts

108. Section 19 of the Specialized Agencies Convention provides that officials
of the specialized agencies shall:

"(a) Be immune from legal process in respect of words spoken or

written and all acts performed by them in their official capacity."
109. The specialized agencies have congsidered that the adjudication of whether
or not an official was acting con official business in any given case has rested
with them. They have not had recourse to specific systems of national law in
making such a determination. The specialized agencies have maintained that,
while it would not be desirable for them to claim immunity in circumstances where
such a claim would not be justified, nevertheless it was essential to the
independent conduct of their operations that they should be given a prior
opportunity to claim immunity, if appropriate, where the person concerned was, in
their opinion, acting in the execrcise of his official duties.
110. The specialized agencies reported that relatively few cascs had occurred in
which the immunity of officials from legal process had not been recognized; the
majority of incidents involving violation of the immunity in respect of official
acts had taken place away from the headquarters of the various organizations.
111. As repards the extent of the immunity afforded, it may be noted that in a
case which arose in 1¢65, a Member State contended that the immunity from legal

process granted under section 19 (a) did not extend to immunity from ccmpliance
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with a summons addressed to two officials of a specialized agency; to appear as

a witness in criminal proceedings brought against a third party. The speciaiized
agency concerned declared that it was unable to accept the restrictive interpretation
of section 19 (a) which this opinion implied; in its view the immunity from legal
process enjoyed by officials extended not only to all forms of legal process
relatving directly or indirectly to acts prerformed by them, but also to their giving
any information relating to the business of the organization. This applied
irrespective of whether the proceedings were brought against an offic1ai himself

Or a third party. The specialized agency had no doubt that the evidence required
from the two officials in the case in question related to the official information
0T the organization or to the performance of their official duties, and that they
accordingly enjoyed immunity from legal process until their immunity had been
wa2ived by the organization. Having regard to the second sentence of section 22

of the Specialized Agencies Conventipn,l/ the Director-General of the organization
decided, after examining the circumstances of the case, to waive the immunity by
which the two officials were covered.

112. The WHO has prepared a circular for use by its regional offices, giving them
instructions on how to handle cases where legal proceedings are initiated against

¢ staff member. Under this instruction all officials who are made the subject of
legal proceedings in any form, whether as the result of a criminal prosecution,
civil suit or a subpoena as a witness, are required to report the fact immediately.
vhere the official concerned enjoys diplomatic privileges and immunities, no legal
rroceedings can be commenced unless WHO has waived the immunity. In the case of
officials to whom section 19 of the Specialized Agencies Convention applies, each

case must be reviewed by the organization in order to determine the official or

rrivate character of the act. The decision reached is then to be communicated

in writing to the Ministry of Foreign Affairs, which, in turn, is required to

notify the Jjudicial authorities of the State concerned. In the event of a

See section 31 below relating to the waiver of the privileges and immunities
of officials, where further information is also given regarding the
furnishing of evidence by officials,

1
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difference of opinion between the State and the organization regarding the
latter's findings, recourse should, if necessary, be had to international
arbitration. The payment of fines for minor traffic offences and the like are
excluded from this procedure. The duration of the immunity of staff members in
respect of their official acts is deemed to extend beyond the period of their

employment.2

2h. Exemption from taxation of salaries and emoluments

113. Under section 19 (b) of the Specialized Agencies Convention officials of
the specialized agencies:
"Enjoy the same exemptions rrom taxation in respect c¢f the salaries and
emoluments paid to them by the specialized sgencies and on the same conditions
as are enjoyed by officials of the United Nations."
114. The instrument of accession to the Convention tendered for deposit by
Canada was accompanied by the following reservation:
"Exemption from liability for any taxes or duties imposed by any law in
Canada should not extend to a Canadian citizen residing or ordinarily
resident in Canada."
The Administrative Committee on Co-ordination requested the Secretary-General in
1966 to~pursue the matter with the Canadian G0vernment.£/
115. The IAEA Agreement on Privileges and Immunities contains the same provision
in section 18 (a) (ii). Two States, the Republic of Korea and Pakistan, have
made reservations regarding the application of this clause to their nationals; the
Federal Republic of Germany reserved the right to tax its nationals in so far as
this right had not been renounced by double taxation treaties,
116. The immunity in question has been generally observed with no major

differences emerging in the treatment accorded to United Nations officials on

2/ See section 23 (f) of Summary of Practice relating to the Status, Privileges
and Immunities of the United Nations, A/CN.4/L.118/Add.1.

1/ On the question of reservations to the Specialized Agencies Convention see
generally section 46 below.
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the one hand and to specialized agency officials on the other.g/ States which

have not ratified the Specialized Agencies Convention or which have not signed
bilateral agreements with the various agencles, have applied their national law.

In view of the fact, however, that in most countries liability to taxation is
}inked with residence or domicile, officials stationed outside their home country
have often enjoyed a de facto exemption in respect of their salaries and emoluments,
even though the State concerned has not agreed to grant exemption.

117. Where income tax has been levied the organization concerned has normally
reimbursed the staf? member accordingly, to avoid placing otherwise comparable

staff members in an unequal position. The administrative procedures regarding

such reimbursements have been strictly interpreted; the specialized agencies have
accepted an obligation to make reimbursement only where the terms of appointment
Of the official so provide. The ILO regulates the matter as follows:

(2a) 1in the case of ILO national correspondents and the staff of ILO branch
offices, who are normally of local nationality, their emoluments are fixed in such
8 manner as to include an amount covering the payment of taxes;

(b) as regards other staff members, provided their contracts expressly
declare that the salaries are tax exempt, taxes paid on ILO income are reimbursed
as follows:

(1) 1in the case of an official employed du}ing the entire taxation year, the
amount of reimbursement does not exceed the minimum tax payable by that
official on such income alone, account being taken of a8ll exemptions and
deductions to which the official is entitled by the relevant laws and
regulations of the country concerned, but no account being taken of any
income received from sources other than the Organization or of any higher
rate of tax which may be levied by reason ot such oOther income;

(ii) in the case of an official employed for less than the entire taxation
year the amount of reimbursement is, if he received no income from sources
other then the Organization, the minimum tax payable in terms of (i)

above; if he received such other income, the amount of reimbursement is

whichever is the lesser of:

g/ See, in particular as regards the position in the United States and
Switzerland, section 24, Summary of Practice relating to the Status,
_Privileges and Immunities of the United Nations, A/CN.L/L.118/Add.1.
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- a proportion, correspending to thé ratio Of the period of his employment
to the full taxation year, of the minimum tax payable in terms of (i)
above; or

- a proportion of the total tax;

- @ proportion of imne tutal tax paid by the official determined by the
formula;

ILO income subject to tax x total tax

fotal income subject to tax
(ii1) an official who, by reason of the subsequent exclusion from his total
taxable income of salaries and emoluments received from the Organization,
recovers any income tax previously paid by him, is required to refund to
the Organization such portion of the amount recovered as had been
previously reimbursed or advanced to him by the Organization;

(iv) officials are responsibie for complying with any income tax laws applicable
to them: penalties, interest or other charges resulting from non-
compliance with such laws are not reimbursable by the Organization.

118. As regards contributions to social security schemes, in the case of agencies
naving their headquarters in France or Switzerland, staff having the nationality

of the host State are obliged to participate in national social security schemes
unless they can show thet the organization provides them with equivalent protection;
full participation in the United Nations Joint Staff Pension Fund is so regarded.
In the case of IAFA the matter is regulated by two supplementary agreements to the
host Agreement; broadly speaking, Austrian nationals who are full participants in
the United Nations Pension Mund ~>2 excluded frecm the state pension scheme and, as
regards health insurance, are siven a choice between remaining in the state system
or joining a contractual insurance scheme approved by IAEA.

25. Immunity from navional zervice obligations

——

119. Whereas section 18 (c) of the Convention on the Privileges and Immunitles
of the United Nations provides solely that United Nations officials are "ipmune
from national service obligations", more elaboration arrangements are made in

section 20 of the Speclalized Agencies Convention, which states as follows:
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"The officials of the specialized agencies shall be exempt from national
service obligations, provided that, in relation to the States of which they
are nationals, such exemption shall be confined to officials of the
specialized agencies whose names have, by reason of their duties, been placed
upon a list compiled by the executive head of the specialized agency and ‘
approved by the State concerned.

"Should other officials of specialized agencies be called up for
national service, the State concerned shall, at the request of the specialized
agency concerned, grant such temporary deferments in the call-up of such
Officials as may be necessary to avoid interruption in the continuation of

essential work."
120. The majority of specialized agencies have not attempted to compile ther
list referred to in the opening paragraph; very few officials appear to have been
actually called up for military service. The only clear practice which has emerged
relates to Swiss nationals, where the position is as stated in section 25 of
the Summary of Practice relating to the Status, Privileges and Immunities of
the United Nations, A/CN.4/L.118/Add.l. Total exemption from military service is

granted to a small number of Swiss officials; the special tax payable in such

cases 1s not reimbursable by the specialized agencies.
121. In accordance with Article XIII, Section 27 (g) of the Headquarters Agreement,
the Italian Government has granted temporary deferments of military service to

Italian staff members of FAO, at the request of the Organization.

26. Immunity from immigration restrictions and alien registration

122. Under section 19 (c) of the Specialized Agencies Convention officials are
declared

" ... immune, together with their spouses and relatives dependent on them,
from immigration restrictions and alien registration".

125. The specialized agencies reported that this provision had been generally

well observed; it was pointed out that in several countries immunity from alien

registration was given automatically to holders of United Nations laissez-passer
and their dependents.

124 . The IAEA stated that, although no system of alien registration or immigration
restrictions exists in Austria, the lessee or lessor of premises 1s obliged to

register with the local police station on taking up residence in Austria, or on
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changing residence; this reqguirement applies to all persons living in Austria
and is not restricted to non-Austrian nationals. The IAEA concurred in the view of
the Austrian Government that such police registration does not constitute alien

registration within the meaning of section 38 (f) of the host Agreement.

27. Exchange facilities

125. Section 19 (d) of the Specialized Agencies Convention provides that officials
shall

"Be accorded the same privileges in respect Of exchange fatvilities as are
accorded to officials of comparable - rank of diplomatic missions".
126. ‘he majority of specialized agenciés reported that no special problems
hca arisen in the application of this provision. The ILO stated, however, that
officials employed at its headquarters and living in France were required to
transfer 50 per cent of their salaries cnrough the French clearing office at
the official rate of exchange. This was accepted by the Organization on the
ground that the officials had elected for their own convenience to live in France.
127. UNESCO reported that it of'ten occurs that officials or experts stationed
awvay from headquarters cannot transfer their funds upon termination of service,
or upon transfer or return to headquarters, without it having been established

that members of diplomatic missions in the State in guestion were subject to any

such restriction.

28. Repatriation facilities in time of international crisis

1286. The provision in section 19 (e) of :he Specialized Agencies Convention that
officials should
"Pe given, together with their spouses and relatives dependent on themn,
the same repatriation facilities in time of international crises as officials
of comparable rank of diplomatic mission",
has rarely, if cver, been applied. No spccialized agency has entered 1nto
standing arrangements with any Member State regarding repatriation. The only
occasions of repatriation which were mentioned were the repatriation of all but
a skeleton staff of the WHO office at Alexandria in October 1956, and of the
dependents of various agency officials in the Congo, where evacuation was arranged

through ONUC.
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29. Importation of furniture and effects

129. Section 19 (f) of the Specialized Agencies Convention providesvthat officials .

"Have the right to import free of duty their furniture and effects at the

time of first taking up their post in the country in question”.
The experience of the specialized agencies in this regard has been closely similar
t> that of the United Nations.y Apparently only the United Kingdom does not
include a car amongst the "effects" which an official may import duty-free, although
several other countries subject the importation of cars to the terms of a "temporary
admission" procedure. The period of time after entry of an official allowed for
inportation varies from approximately six to eighteen months, according to the

customs regulations of the country concerned and the facts of the particular case. .

30. Diplomatic privileges and immunities of the executive head and other
senior officials of the specialized agencies and of JAEA

130. Section 21 of the Specialized Agencies Convention provides that:

"In addition to the immunities and privileges specified in sections 19
and 20, the executive head of each specialized agency, including any official
acting on his behalf during his absence from duty, shall be accorded in
respect of himself, his spouse and minor children, the privileges and
immunities, exemptions and facilities accorded to diplomatic envoys, in

accordance with international law."

131. The specialized agencies reported that the diplomatic privileges and immunities

referred to in section 21 had been fully accorded without difficulty. A number of

specialized agencies also stated that certain additional officials had been

cranted diplomatic privileges and immunities. The position in respect of these

crganizations is summarized below.

(1) FAO
132. In the FAO Annex to the Specialized Agencies Convention the provisions of

sectiOn‘ 21 are extended to the Deputy Director-General of the Organization. At

the thirteenth session of the FAO Conference, held in December 1965, it was

——

}/ In particular as regards practice in Switzerland, see section 29, Summary
of Practice Relating to the Status, Privileges and Immunities of the United

Nations, A/CN.L/L.118/Add.1.
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decided to extend this provision to cover Assistant Directors-General also. In
addition, in section 28 of the FAO Headquarters Agreement it is provided that
"(iii) The Deputy Director-General, Special Assistants to the Director-
General, Regional Representatives, senior members of the Office
of the Director-CGeneral, Directors and Deputy Directors of
Divisions and such additional senior officers as may be designated
by the Director-General on the grounds of the responsibilities of
their positions in FAO, shall be accorded privileges and immunities,
exemptions and facilities not less than those accorded to members
of the diplomatic corps."
In the Agreements relating to the establishment of FAO regional offices provision
is made for the FAO staff concerned to receive various diplomatic privileges,
ranging, according to the rank of official, from full diplomatic privileges and
immunities in the case of officials holding Directors' posts, to extended customs

privileges in the case of lesser officials.
(ii) TIAEA

133. Section 20 of the IAEA Agreement on Privileges and Immunities, which
corresponds to section 21 of the Specialized Agencies Convention, extends to "a
Deputy Director-General or official of equivalent rank of the Agency" as well as
to the Director-General himself. The United Kingdom made a specific reservation
to section 20 as regards its application by that country with respect to its
nationals.

13hk. By virtue of section 39 of the Headquarters Agreecment, all IAEA staff of the
rank of Senior Officer (P.5) or above, other than those who are Austrian nationals,
enjoy diplomatié privileges.. The Austrian commentary to the Agreement states that
the rank.of Senior Officer corresponds to that of Counsellor of Legation in the
diplomatic service. The Italian Government has accorded diplomatic status to the

Director of the International Centre for Theoretical Physics at Trieste.

(iii) IBRD, IDA, IFC, IMF

135. The above-mentioned organizations stated that some of their officials, in
particular some resident representatives, had been granted diplomatic privileges

as a matter of courtesy.
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immunities are effectively extended to officials of the rank of Senior Officer
(P.5) or above; officials of French nationality may not plead such immunity,
however, .in cases brought before French tribunals arising out of non-official

acts.
(viii) wHO

140. Under paragraph L4 of the WHO Annex, the provisions of section 21 of the
Specialized Agencies Convention are extended to Deputy and Assistant Directors-
General and to Regional Directors. In certain regional offices officials of a
Director's status, such as Deputy Regional Directors, enjoy diplomatic privileges
under the pertinent host agreement. The organization also claims diplomatic
privileges for its Representatives, in those countries to which such
Representatives are -assigned, under the provisions of article V, paragraph 2, of
the WHO Basic Agreement. This provision states as follows:
"Staff of the‘Organization, including advisers engaged by it as members of
the staff assigned to carry out the purposes of this Agreement, shall be
deemed to be officials within the meaning of the above Convention. This
Convention shall also apply to any WHO representative appointed to... who

shall be afforded the treatment provided for under Section 21 of the said
Convention."

1/

31. Waiver of the privileges and immunities of officials~

141. Section 22 of the Specialized Agercies Convention provides that

"Privileges and immunities are granted to officials in the interests
of the specialized agencies only and not for the personal benefit of the
individuals themselves. Each specialized agency shall have the right and
the duty to waive the immunity of any officisl in any case where, in i?s
opinion, the immunity would impede the course of justice and can be waived
without prejudice to the interests of the specialized agency."

142. The specialized agencies reported that they had received few or no requests
to waive the immunity of any of their officials. Most of such requests as had
been received related to private matters (e.g., traffic accidents), in which the
official had been involved without any question of official responsibility;
accordingly, after determination by the agency of the private nature of the case,

the requests received had been granted.

l/ See also section 8 above.
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143, Only one agency stated that it had received a request for waiver of immunity
in respect of an act performed by an official during the course of his official
dvsies. A private pharmaceutical concern wished to learn the name of the person
wk> had made a particular statement in an agency publication regarding the use

of a certain preduct. The agency corcerned declined to make the information
available on the ground that the statement referred to represented the collectivity
of views expressed by a technical discussicn group and that the request impliedly
irolved a request for waiver of imnunity for the purposes of bringing a legal
action against the speaker, in violatiocn of the provisions of the Convention and

of the Constitution of the agency granting immunity in respect of statements
expressed in the course of official meetings.

14k, vhere proceedings have been instituted against third persons and officials
have been requested to appear as witnesses,g agencies have generally preferred

to allow the official to make a written deposition rather than to extend the
welver of immunity to appearance in court, in particular where the official was
required to give evidence regarding actions performed by him in an official
capacity. The practice has varied, however, according to the duties performed

by the official, the need to ensure that the interests of the organization would
not he adversely affected, the nature of the case being tried and the obligation

to cc-zperate with the local authorities to facilitate the proper administration

of Jjustice.

Co-operation with the authorities of member States to facilitate the proper
administration of justice

32.

145. Section 23 of the Specialized Agencies Convention requires that

"Each specialized agency shall co-operate at all times with the
appropriate authorities of member States to facilitate the proper
administration of justice, secure the observance of police regulations
and prevent the occurrence of any abuses in connexion with the privileges,

iwmunities and facilities mentioned in this article."

146. The specialized agencies and IAEA have taken the necessary steps to comply

with this provision. When complaints have been received from local police

authorities (chiefly as regards traffic offences) the matter in question has been

2/ See also section 23 above.
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drawn to the attention of the official or officials concerned and, if necessary,
disciplinary measures taken against them. The organizations have also sought
through administrative action to ensure that officials pay their recognized debts,
A more difficult case has been when the authorities of a member State have sought
to direct that payment of monies owed to a supplier should be paid to ancther
party, é.g., to the State revenue authorities, or to a private party under a
court judgement. Whilst maintaining its own immunity from jurisdiction, the
organizatiﬁns concerned have tried to ensure that the object of such requests was
in fact obtained.
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CHAPTER V. PRIVILEGES AND IMMUNITIES OF EXPERTS ON MISSIONS
FOR THE SPECIALIZED AGENCIES AND PERSONS HAVING
OFFICTAL BUSINESS WITH THE SPECTALIZED AGENCIES
AND IAEA

33. Persons falling within the category of experts on missions for the specialized
agencies and IAEA

147, Under article VI of the Coavention on the Privileges and Immunities of the
United Nations certain immunities, broadly similar to those accorded to officials,
are granted to "Experts... performing missions for the United Nations". The
Specialized Agencies Convention does not contain an equivalent article; the only
reference to "experts" in the text of the Convention is in article VIII, section 29,
whereby States Parties are asked to grant travel facilities to "experts and other
persons" who are travelling "on the business of a specialized agency". However,
the provisions of ‘article VI of the United Nations Convention are contained in

the annexes to the Specialized Agencies Convention in respect of the FAO, ICAOQ,
the ILO, IMCO, UNESCO and WHO.

148. The use of the designation "expert" has been relatively sparsely used.  One
agency summarized its practice, which may be taken as representative, as being to
include in this category “génefally épeaking, all persons‘appointed in an advisory
or consultative capacity to the organization or to a Govermment for temporary
periods, and who are not considered és staff members". In the case of IAEA the
range of persons to be considered as experts receives some definition from the
terms of article VII, section‘ai, of the IAEA Agreement on Piivileges and
Inmunities. This states that the privileges and immunities enumerated in the

article are to be accorded to

"Experts (other than officials coming within the scope of Article VI)
serving on committees of the Agency or performing missions for the Agency,
“including rissions as inspectors under Article XIT of the Statute of the
Agency and as project examiners under Article XI thereof".

~In practice, staff members, and not experts within the meaning of thisg section,

have been designated as IAEA inspectors.

3L. Privileges and immunities or experts on missions for the specialized agencies
and IAEA |

149. The relevant provisions of the various annexes and of article VII of the IAEA

Agreement on Privileges and Immunities are almost identical; with minor variations

/...
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the experts in question are given immunity from arrest and from seizure of their
personal baggage; immunity from legal process in respect of acts done by them in
performance of their official duties; inviolability for papers and documents;

and diplomatic facilities in respect of currency and exchange festrictions. In
so far as these privileges and immunities are similar to some of those accorded
to officials under article VI of the Convention, the practice of the specialized
agencies in respect to the latter may be considered equally applicable. No major
differences of interpretation appear to have developed in the case of these

common privileges and immunities, as applied to officials on the one hand and to

experts on the other.

35. Privileges and immunities of persons having official business with the
specialized agencies and TAEA

150. Besides officials, experts on missions, and the representatives of member
States, persons having official business with a specialized agency or with the
IAZA may also enjoy privileges and immunities. Persons falling within this
category include those invited to give evidence before specialized agency bodies
or to supply information to such bodies, radio and press representatives, and
participants in seminars and similar meetings organized by specialized agencies.
151. A number of. agreements make provision for such persons; scme of the main
examples are listed below. Article V, section 27, of the ICAO Headquarters
Agreement states:

"The Government of Canada shall permit and facilitate the entry into Canade
of:

(a) Representatives of the press, or of radio, film or other information
agencies who have been accredited to the Organization after consultation with
the Government of Canada'.

Article IX, section 27, of the Agreement between Egypt and ICAO provides that the
Egyptian Govermnment shall take "all measures required to facilitate the entry
into, residence in, ana departure from Egypt of all persons having official

business with the Organization'.
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152. Under article X, section 22, of the FAO Headquarters Agreement "persons’
invited to the headquarters seat by FAO on official businesgs" and whose names are
communicated to the Host Goverrnment by the Director-General, are granted transit
facilities by the Italian Government, which also undertakes to afford them any.
necessary protection in transit. Furthermore, under article XIV of the same
Agreement, the same privileges and immunities as experts on missions are granted
to “representatives of official organizations or bodies invited by FA ".41/
153. In the case of UNESCO, article 9 of ‘the Headquarters Agreement provides that
the French authorities will permit persons having official business at UNESCO
headquarters to enter and remain in France, without charge for a visa. Persons
falling in this category include

"e) Les membres du conseil de direction et les fonctionnaires des

organisations non gouvernementales admises par 1'Organisation au bénéfice
d’arrangements consultatifs et dont les bureaux sont établis au sidge"

and

g) Toutes personnes invitées, pour affaires of‘f‘1c1elles, par la

Conférence générale, le Conseil exécutif ou le Directeur général de

1'Organisation”. '
as well as press and similar public information representatives and representatives
of non-governmental organizations in consultative status, other than those
referred to in clause (e) above. These persons may not be required to leave
Frence except in the event of an abuse of privileges in respect of activities
falling outside their official functions or business, nor may any act be taken
agains® them which mighf cause them to leave France without the consent of the
French Foreign Minister, acting in consultation with the Director-General of
UNESCO. Article 1k of the Agreements between Switzerland and the ILO, WHO and WMO
provide for liberty of access and residence of all persons, irrespective of
naticnality, invited by those organizations.
154. In accordance with article XVI of the TAEA Headquarters Agreement, the

representatives of organizations with which the TAEA has established official

_1_/ See also art. X, section 20, of the Agreement between the FAO and Chile;
art. VIII, section 19, of the Agreement between the FAO and Egypt; and
art. XII, section 23, of the Agreement between the FAO and Thailand.
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relations in accordance with its Statute, or which are invited by the IAFA Board
of Governors or General Conference for purposes of official business, are granted
the same privileges.and immunities, inciuding those of transit and residence, as
experts or members of TAEA missions.

155. The specialized agencies reported that relatively few difficulties had
arisen in this connexion. On occasions, agencies have intervened with the
competent authorities, however, in order to speed up the granting of visas so as

to enable the persons concerned to perform their official functiors.
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CHAPTER VI. UNITID NATIONS LAISSEZ-PASSER AND
FACILITIES FOR TRAVEL

0. Issue of United Nations laissez-passer and their recognition by States as
nlld travel documents

AN
N

-

15c¢. Article VIII, section 26, of the Specialized Agencies Convention provides

that:

"Officie]s of the specialized agencies shall be entitled to use the United
Nations laiscez-passer in conformity with administrative arrangements to
be concluded between the Secretery-General of the United Nations and the
cempetent authorities of the specialized agencies, to which agencies
cpecial pcwers to issuc laisszz-passer may be delegated. The Secretary-
General of the United Hations shall notify each State party to this
Convention of cach administrative arrangement so concluded."

£.cnion 27 continuves,

"Statec parties to this Convention shall recognize and accept the United
Nations laissez-nasser issued to officials of the specialized agencies as
valid travel documents.™

157. Agreements have been concluded with each of the specialized agenciesi/ and

. 2 .
wLun IAEA—/ regardipg the issue of United Nations laissez-passer by the United

sxtionz, follewirg an official request by a specialized agency or by IAEA that
or% 2 issuad in respect of a particular staff wember. The only body, other than

tlc United Nations itself, which has issued laissez-passer has been the ILO, in

3/

cootion 26 expressly refers to the delegation to specialized agencies of the power

pvirsuance of an agreement entered into between the two organizations in 1950;
to issue United Nationg laiscez-passes. The conditions under which the ILO
Llosues its laissez-vasser are closely analogous to those observed by the‘United
Xations, The Directors-General and certain other senior staff of the specialized
agencios and the IAusd, 1ike the Secretary-General and senior officials of the

United Nations, receive red-backed laicsez-passer.

— ——— ——

1,/ For an example of the Standard Agreement, see section 42, Summary of Practice
relating to the Status, Privileges and Immunities of the United Nations,

AJCNL/L.1187Add- 1.
" United Nations Trezty Series, vol. 281, p. 370. .
/' Thid., vol. 68, p. 215.
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158. Although States have recognized the laissez-passer as a valid travel document,

in a nurber of countries the authorities have ?lso demanded production of a
national passport before permitting entry. One agency has protested against this

practice, especially -gince, in the cases 1n guestion, the laissez-passer whlch

were presented cortained ail wuiry visa. It may also be noted that, since a number
of States, particulzily in Turope. have concluded agreements permitting the entry

cf each other's nationals without a visa, production of the laissez-passer is

often less h2lpful than a national passport. 1In general, the specialized agencies

considered that the laissez-passer was most useful in instances where, cwing to

strained or otherwise distant relaticns between the two countries concerned,
production ol a national passpoirt alone was likely to result in delays or
difficulties, but that, where this was not the case, use of the national passport

was frequently more convenient.

57. Freedom of movement of the parsonnel of the specialized agencies and of IAFA:
inapplicability of the persona non grata doctrine

129, Although the specialized agencies and IAFA have had less occasion than the
Urited Nations to a2ssert the right of their officials and others (e.g., experts
oin mission) 4o be granted freedcm of movement by all Member States, cases have
arisen in waicli it has been recessary for tkem to do so. In 1961, and again in
1953, following protests by the specialized agency concerned, the Secretary-
General of the U.ited Naticns protested to the Government of a Member State which
had refused to allcw certcuain specialized agency and United Nations officials to
enter the country on mrounds of their nationality.l

1€0. The persona non arata coctrins is inapplicable to the officials of a

specialized ggency or of the TAIA since they, ao Yes; than United Nations
rersonnel, must serve ac indeperdent and impartial international officials, and
not as diplcnuts (cuixditaed Lo o rarticular Goverrmment. Section 25 of the
Svecialized Agenci.s Cconvention states that
"Officials within the meaning of section 18, shall not be required by the
territorial authoritics to lecave the country in which they are performing

heir functions on account of any activities by them in their official
capacity."

/ See section 37, Summery of Practice relating to the Status, Privileges and
Immunltlcc of the United Nations. A/CN.4/i.116/Add.1. /

|~
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The section continues

"In the case, however, of abuse of privileges of residence committed by any
such person in activities in that country outside his official functions,
he may be required to leave by the Government of that country provided that:

2 (i) ... persuns who are entitled to diplomatic immunity under
section 21, shall not be required to leave the country otherwise than in
accordance with the diplomatic procedure applicable to diplomatic envoys
accredited to that country.

(i1) In the case of an official to whom section 21 is not applicable,
no order to leave the country shall be issued other than with the approval of
the Foreign Minister of the country in question, and such approval shall be
given only after consultation with the executive head of the specialized
agency concerned; and, if expulsion proceedings are taken ageinst an official,
“the executive head of the specialized agency shall have the right to appear
in such proceedings on behalf of the person against whom they are instituted."

161. Two specialized agencies reported that occasions had arisen when expulsion
proceedings had been taken against members of their staff - in each instance
technical assistance or advisory staff - in violation of section 25. One of the
agencies stated that in the majority of cases the action had been taken on extraneous
political grounds and was without any Jjustification. Except where there was a
manifestly improper motivation, the agency had contented itself with asking the

staff member concerned to make a protest and thereafter reassigned him to another
post. The other agency declared that two of its officials had been expelled as a
result of action taken by the police authorities of the State concerned, without
consulting the Ministry of Foreign Affairs or the agency. After the agency had

protested, the decision to expel the officials had been rescinded.

38. Issue of visas for holders of United Nations laissez-passer

162. Section 28 of the Specialized Agencies Convention states that:

"Applications for visas, where required, from officials of specialized agencies
holding United Nations laissez-passer, when accompanied by a certificate that
they are travelling on the business of a specialized agency, shall be dealt
with as speedily as possible. In addition, such persons shall be granted
facilities for speedy travel."
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163. The specialized agencies reported that, though this provision had been generally
observed, the term "as speedily as possible" had been subject to & wide
interpretation and often varied according to the nationality of the holder of the

laisser-passer. One agency stated that the second sentence had not. been observed.

164, Usually the necessary visas are issued without charge. On the other hand a
number of countries impose a charge on visas being sought on national passports for
duty travel, notwithstanding the fact that the holders of such passports possess a
certificate indicating that they are travelling on official business. Lastly, the
renewal of the validity of passports is subject to taxes in practically all
countries (exemption is granted in certain cases, however, e.g., the Netherlands

and the United Kingdom).

39. Certificates issued by the specialized agencies and by IAEA

165. Section 29 of the Specialized Azencies Convention provides that

"Similar facilities to those specified in section 28, shall be accorded to
experts and other persons who, though not the holders of United Nations
laissez-passer, have a certificate that they are travelling on the business
.of a specialized agency."

166. The persons who have held a certificate stating that they were travelling on
official business have usually been consultants or others engaged on a mission or
contract of relatively short duration and who were not staff members of the
organization.;/ Different opinions were expressed as to the effectiveness of
these documents; whereas some agencies considered that adequate recognition had been
given t6 them, others considered them of only limited help in difficult cases.

167. Besides these certificates the specialized agencies have also issued "family
certificates" to the dependents of staff members, usually those stationed away from
headquarters, so as to enable them to show their connexion with the organization
when travelling separately from the staff member. These family certificateés have
been similar in form to those used by the United Nations.

168. Lastly, it may be noted that the ILO has-issued special identity cards to its

national correspondents for use in their countries, in addition to the laissez-passer

used for international travel. As the name suggests, these identity cards are
primarily designed to provide proof that the holder is an official representative of

the IL0, and not to assist travel as such.

1/ See chapter V above.
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4o. Diplomatic facilities for the executive heads and other senior officials of
the specialized agencies and of IAEA whilst travelling on official business

169. Section 20 of the Specialized Agencies Convention provides thet

“The executive heads, assistant executive heads, heads of departments and other
officials of a rank not lower than head of department of the specialized
agencies, travelling on United Nations laissez-passer on the business of the
specialized agencies, shall be granted the same facilities for travel as are
accorded to officials of comparable rank in diplomatic missions."

170. No special problems have arisen over the interpretation and application of
this sertion. One specialized agency referred to the production of the naticnal

passport, together with the laissez-passer, as being contrary to the spirit of

this provision in the case of officials entitled to the benefits of szction 30.
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CHAPTER VII., SETTLEMENT OF. DISFUTES .

41, Settlement of disputes

171. Section 31 of the Specialized Agencies Convention states that

"Each specialized agency shall make provision for appropriate modes of
settlement of:

(a) Disputes ar.sing out of contracts or other disputes of private
character to which the specialized agency is a party;

(b) Disputes 'involving any official of a specialized agency who by
reason of his official position enjoys immunity if immunity has not been
waived in accordance with the provisions of section 22."

172. In order to provide an appropriate mode of settlement of disputes arising out
of their commercial contracts the majority of specialized agencies have made
provision for recourse to arbitration.l Relatively few serious disputes have
-arisen, however, and most even of these have been settled by means of negotiations
between the parties.

175. One organization referred to two cases of =z private nature in which it

has been engaged. In one of these, the father of a staff member injured himself
by falling down the staircase after visiting his son's office. A local lawyer
advised that, assuming national law to apply, it was doubtful if the organization
was liable to pay damages; the organization therefore declined to pay the sum
demanded by the injured man. Eventually the parties agreed that the dispute should
be submitted to arbitration and determined according to local law. The arbitrator
found in favour of the injured man and awarded damages against the organization
of just over a third of the original demand; the organization was also ordered

to pey the costs of the arbitration. The second case involved a dispute between
the organization and the contractor who had undertaken the construction of the
headquarters building. The organizetion requested two government ministers of

the hosﬁ country to recommend two senior national officials who could examine the

l/ See section 1 above. The practice in respect of IBRD, IDA and IFC differs

~  in a number of important respects in the case of the non-commercial contracts
with which those agencies are chiefly engaged; sece section 1 above and
section 43 below.
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contractor's claim. Having examined the matter, the two officials dismissed three
of the nine counts on the basis of which the claim was made and concluded that a
sum, equal to approximately 14 per cent of that originally claimed, was due to the
contractor. The Director-General of the organization accepted their.concldsions
and offered the contractor the sum vhich the officials considered should be paid,
in accordance with market conditions. The contractor eventually accepted this
sum, plus accrued interest.

17k, As regards disputes involving officials, since very few, if any, requests

for waiver have bez=n refused, no formal procedure of settlement has been established.

L2, Settlement of disputes regarding alleged abuses of privileges

175. Section 24 of the Specialized Agencies Convention provides as follows:

"If any State party to this Convention considers that there has been an
abuse of a privilege or immunity conferred by this Convention, consultations
shall te held between that State and the specialized agency concerned to
determine whether any such abuse has occurred and, if so, to attempt to ensure
that no repetition occurs. If such consultations fail tc achieve a result
satisfactory to the State and the specialized agency concerned, the question
whether an abuse of a privilege or immunity has occurred shall te submitted
to the International Court of Justice in accordance with section 32. If the
International Court of Justice finds that such an abuse has occurred, the
State party to this Convention affected by such abuse shall have the right,
after notification to the specialized agency in question, to withhold from the
specialized agency concerned the benefits of the privilege or immunity so
abused."
176. The specialized agencies reported that no cases had arisen under this séctipn
and that, so far as they knew, recourse to it had not been seriously considered,
elther by an agency or by a State. One agency expressed the view that the
reference to the International Court of Justice of the guestion whether oxr not
an abuse of privilege had occurred was an unduly complicated means of dealing.
with possible abuses; it wes suggested that recourse to arbitration might pe more
suitable. No similar provision exists in the Convention on the Privileges and
Immunities of the United Nations.
177. The instruments of accession tendered for deposit by the Governments of
Czechoslovakia, Iyyelorussian SSR, Ukrainian SSR and USSR were accompanied by
reservations to the effect that these Governments did not consider themselves
bound by sections 24 and 32, concerning the compulsory jurisdiction of the

International Court of Justice.
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h}._ Reference to the. International Court of Justice of differences arising out of
the interpretation of the Specialized Agencies Convention

178. Section 32 of the Specialized Agencies Convention provides as follows:

"All differences arising out of the interpretation or application of the
present Convention shall be referred to the. International Court of Jsutice
unless in any case it is agreed by the parties to have recourse to another
mode of settlement. If a difference arises between one of the specialized
agencies on the one hand, and a member on the other hand, a request shall be
made for an advisory opinion on any legal question involved in accordance
with Article 96 of the Charter and Article 65 of the Statute of the Court and
the relevant provisions of the agreements concluded between the United Nations
and the specialized agency conccerned. The opinion given by the Court shall
be accepted as decisive by the parties.”
179. The specialized agencies stated that they had no practice with regard to
this section. They had not given consideration to applying section 32 in any
particular case. It may be noted that several headquarters agreements provide
for the settlement of disputes regarding points of interpretation by means of
arbitration if negotiations do not lead to a settlement.
180. In the case of the IBRD, IDA, IFC and IMF, a provision in their respective
annexes to the Specialized Agencies Convention states that section 32 shall apply
only to differences "arising out of the interpretation or application of privileges
and immunities" derived from the Convention, "and are not included in those which
(the organization) can claim under its Arcicles of Agreement or otherwise".
The interpretation of the Articles of Agreement of these organizations can be made
only by their respective Executive Directors, under conditions determined in the
articles themselves,
181. As noted in section 42 above, the instruments of accession tendered for
deposit by the Governments of Czechoslovakia, Byelorussian SSR, Ukrainian SSR and
USSR were accompanied by reservations regarding section 32 of the Specialized

Agencies Convention.
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CHAPTER VIII. ANNEXES AND FINAL PROVISIONS

44. Annexes to the Specialized Agencies Convention

182. Article X of the Specialized Agencies Convention makes provision for the
modification of the standard clauses of the Convention in relation to each
specialized agency by means of separate annexes. The particular modificatiohs
introduced have been referred to in the appropriate sections of this survey.

183, Sections 33-38 and section 40 of article X state as follows:
"Section 33

In their application to each specialized agency, the standard clauses shall
operate subject to any modifications set forth in the final (or revised)
text of the annex relating to that agency, as provided in sections 36 and 38.

‘Section 34

The provisions of the Convention in relation to any specialized agency must be
interpreted in the light of the functions with which that agency is entrusted
by its constitutional instrument.

Section 35

Draft annexes 1 to 9 are recommended to the specialized agencies named therein.
In the case of any specialized agency not mentioned by name in section 1, the
Secretary-General of the United Nations shall transmit to the agency a draft

ennex recommended by the Economic and Social Council.

Section 36

The final text of each annex shall be that approved by the specialized agency
in question in accordance with its constitutional procedure. A copy of the
annex as approved by each specialized agency shall be transmitted by the agency
"in question to the Secretary-General of the United Nations and shall thereupon

replace the draft referred to in section 35.

Section 37

The present Convention becomes applicable to each specialized agency when it
has transmitted to the Secretary-General of the United Nations the final text
of the relevant annex and has informed him that it accepts the standard clause,
as modified by this annex, and undertakes to give effect to seéctions 8, 18,

22, 23, 2k, 31, 32, L2 and 45 (subject to any modification of section 32 which
may be found necessary in order to make the final text of the annex consonant
with the constitutional instrument of the agency) and any provisions of the

annex placing obligations on the agency.
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The Secretary-General shall communicate to all Members of the United
Nations and to other States members of the specialized agencies certified

coples of all annexes transmitted to him under this section and of revised
annexes transmitted under section 38.

Section 38

If, after the transmission of a final annex under section 36, any specializea
agency approves any amendments thereto in accordance with its constitutional

procedure, a revised annex shall be transmitted by it to the Secretary-General
of the United Nations.

Section k40

It is understood that the standard clauses, as modified by the final text

of an. annex sent by a specialized agency to the Secretary-General of the
United Nations under section 36 (or any revised annex sent under section 38),
will bte consistent with the nrovisions of the constitutional instrument then in
force of the agency in question, and that if any amendment to that instrument
is necessary for the purpose of making the constitutional instrument so
consistent, such amendment will have been brought into force in accordance with

the constitutional procedure of that agency before the final (or revised) annex
is transmitted.

The Convention shall not itself operate so as to abrogate, or derogate from,
any provisions of the constitutional instrument of any specialized agency, or
any rights or obligations which the agency may otherwise have, acquire, or

assume, "
184. The annexes which have been concluded under these provisions fall into three
‘groups.

(i) Annexes relating to the ITU, UFU and WMO

These annexes provide that the standard clauses shall apply without

modification except that, in the case of ITU, that agency,
"... chall not claim for itself the enjoyment of privileged
treatment with regard to the 'Facilities in respect of communications’
provided in Article IV, Section 11". 1/

(ii) Annexes relating to FAO, ICAO, ILO, IMCO, UNESCO and WHO

With some variation, these annexes provide that article V and
article VII, section 25, paragraphs 1 and 2 (1), shall extend to various
. 2
members of the governing bodies of the above-mentiored agenc1es,—/ that

the privileges and immunities referred to in section 21 shall also be

1/ See section 18 above.

g/ In the case of WHO these provisions also apply to the representatives of
associate members. No such provision is contained in the ICAO annex.
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accorded to certain senior officials of the agency;;/ and that experts
(other than officials coming within the scope of article VI) shall
recelve the privileges and immunities listed in the particular annex.

The annexes relating to FAO and WHO have been revised; it was stated

that no problems had arisen in this connexion.

Annexes relating to IBRD, IDA, IFC and IMF

These annexes provide that:

(1) Section 32 shall only apply to differences relating to the privileges
and immunities derived solely from the Conﬁention and which are not
included in the privileges and immunities that these agencies can
claim under their Articles of Agreement or otherwise;é/

(2) that the provisions of the Convention, or of the annexes, shall not
aftect in any vay the Articles of Agreement of these agencies or
impair or limit any rights conferred under those articles, or under
any national enactment of a member State, or otherwise; 7

(3) that, in the case of 1BRD, IDA and IFC, action may be brought against
them in certain specified circumstances;—

() that, in the case of IFC, section 7, paragraph (b), of the standard
clauses shall apply subject to article III, section 5, of its
Articles of Agreement,5 and that the corporation in its
discretion may waive any of the privileges and immunities conferred
under article VI of its Articles of Agree%ent to such extent and

upon such conditions as it may determine.

section 30 above.
chapter V above.
section 43 above.
section 7 above.
section 13 above.

section 8 above.



A/ci.4/1.118/Ad4.2
Erglish
Pag¢'70

45. Supplemental agreements

185. Section 39 of the Speciaiized Agencies Convention provides as.follows:

"The provisions of this Convention shall in no way limit or prejudice the
privileges and immunitiec which have been, or may hereafter be, accorded by
any State to any specialized agency by reason of the location in the territory
of that State of its headquarters or regional offices. This Convention shall
not be deemed to prevent whe conclusion between any State party thereto and any
specialized agency of supplemental zgreements adjusting the provisions of this
Convention or extending or curtailing the privileges and immurities thereby
granted." o

186. As envisaged in thai s=2ction, the specialized agencies have concluded a number
of supplemental agreements with States, adjusting, extending or curtailing the -
privileges and immunities granted under thz Convention.

187. For the period up to 1950, the majority of agreements concluded by the
specialized agencies and by 1AFA relating to their privileges and immunities are to

be found in the United Nations Legislative Series, Legislative Texts and Treaty

Provisions concerning the Legal Status, Privileges and ITmmunities of International

Organizations, vol. IT. When the Uni@gﬁ Nations Juridical Yearbook was established

in 1662, the specialized agencies and IAEA were invited to submit relevant material,
including agreements relating to their oprivileges and immunities, for publication
in the Yearbook. Accordingly, egreements relating to the privileges and immunities
of the specialized agencies and of IAEA arc to be found; expressly or by reference,
in successive issues of the Yeartook beginning in 1962, Besides a large number of
standard agreements, the follovive arreements concerning the status, privileges
«nd inmunities of the specialized agmncies and of IAFA were concluded in the period
bctweén that covered in the Lepislative Series ana the start of the Juridical
Yearbook, and were regiclls ., oo Ji1icd and roeorded, with the United Nations
Secrctariat:
- Agreement for the establichment of the Latin-American Research and
Training Institute irn Venezuela under the auspices of the FAO. Approved
by the Confercnce of the 1'AQ at its tenth session, 18 November 1959,
" United Nations Treaty Sevies, vol. 330, p. 227.
- Agreement between TAEA, the Government of Moraco @nd the Uceanographic
Institute concerning research on the effects of radioactivity at sea.
8 and 10 April 1963.. United Nations Treaty Series, vol. 396, p. 255.
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- Agreement between UNESCO and Thailand regarding the Asia Regional Office
of UNESCO. 25 August and 6 September 1961. United Nations Treaty Series,
vol. 410, p. 125.

Accession to the Specialized Agencies Convention by Member States of the
United Nations and by member States of the specialized agencies

188. Sections 41 to 45 of article XI of the Specialized Agencies Convention provide

as follows:

"Section 41

Accession to this Convention by a Member of the United Nations and (subject
to section 42) by any State member of a specialized agency shall be effected-
by deposit with the Secretary~General of the United Nations of an instrument
of accession which shall take effect on the date of its deposit.

Section 42

Each specialized agency concerned shall communicate the text of this
Convention together with the relevant annexes to those of its members which
are not Members of the United Nations and shall invite them to accede thereto
in respect of that agency by depositing an instrument of accession to this
Convention in respect thereof either with the Secretary-General of the

United Nations or with the executive head of the specialized agency.

Section 43

Fach State party to this Convention shall indicate in its instrument of
accession the specialized agency or agencies in respect of which it undertakes
to apply the provisions of this Convention. Each State party to this
Convention may by a subsequent written notification to the Secretary-General
of the United Nations undertake to apply the provisions of this Convention

to one or more further specialized agencies. This notification shall take
effect on the date of its receipt by the Secretary-General.

Section Lk

This Convention shall enter into force for each State party to this
Convention in respect of a specialized agency when it has become applicable
to that agency in accordance with section 37 and the State party has
undertaken to apply the provisions of the Convention to that agency in

accordance with section.43.
Section 45

The Sccretary-General of the United Nations shall inform all Members of
the United Nations, as well as all members of the specialized agencies, and

/...
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executive heads of the specialized agencies, of the deposit of each instrument
of accession received under section 41 and of subsequent notifications received
under section 43. The executive head of a specialized agency shall inform

the Secretary-General of the United Nations and the members of the agency
concerned of the deposit of any instrument of accession deposited with him

under section h2."
189. As of 15 May 1967, sixty-two States were parties to the Convention in respect of
one or more of the specialized agencies. Eight States made declarations regarding
the application of section ll.l The instrunents of accession tendered for deposit
by four States were accompanied by reservations regarding the application of
sections 24 and 32.2/ It is the position of the specialized agencies that no
resi:: .»tion may be accepted which varies the application of specific immunities,
other prccedures being provided for agreed variations in the annexes to the -
Convention.
180. No serious difficulties have arisen in the application of article XI of the
Specialized Agencies Convention. It may be noted that a number of States.which
are either not parties to the Convention or have not extended its application to
all agencies, have nevertheless agreed, usually under a bilateral agreement, to

apply the provisions of the Conventions to agencies operating in their territory.

1/ Sce section 18 above.

2 See sections 42 and 43 above. In addition the instrument of accession tendered
for deposit by Canada was accompanied by a reservation regarding the

application of section 19 (b) of the Specialized Agencies Convention; -see
=o~tion 24 above.
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These agreements have mostly dealt with the provision of technical assistance,~/
but have also related to the establishment of field or regional offices and to the
holding of conferences in the territory of the State concerned.

191. The IAEA Agreement on Privileges and Immunities, which is open to all

member States of the Agency, had twenty-six States parties as on 1 February 1966.
It may be noted that article XV of the Statute of IAEA contains an obligation

on member States to grant the necessary legal capacity, privileges and immunities
to the agency, as defined in a separate agreement or agreements. Member States
are therefore already bound by the terms of the Statute, even if they do not submit
an instrument of acceptance to the Agreement on Privileges and Immunities, to
accord to the agency the legal capacity, privileges and immunities it requires

in order to fulfil its functions.

- .

}/ Article V of the Revised Standard Agreement for technical assistance provides
as follows:

"l. The Government, in so far as it is not already bound to do so,
shall apply to the organizations, their property, funds and assets, and
to their officials, including technical assistance experts,

(a) In respect of the United Nations, the Convention on the
Frivileges and Immunities of the United Nations;

(b) In respect of the specialized agencies, the Convention on
the Privileges and Immunities of the Specialized Agencies; and

(c) 1In respect of the International Atomic Energy Agency, the
Agreement on the Privileges and Immunities of the International

Atomic Energy Agency.

2. The Government shall take all practical measures to facilitate

the activities of the organizations under this Agreement and to assist
experts and other officials of the organizations in obtaining such
services and facilities as may be required to carry on these activities.
When carrying out their responsibilities under this Agreement, the
organizations, their experts and other officials shall have the

benefit of the most favourable legal rate of conversion of currency."





