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1, During-thé consideration &f the Terms of Reference of ‘the' Sub-Commission

on Economic Developmeng‘aé the Third Session bf'the(Echomic and: Social
i ’ ' B N * N -
Council, the Delegdtion &f China, submitted a memorandum cortaining the
PR ) ] ) i ‘
following statement' ‘

e ‘“Capital investment for the acomcmic development of the
under-Industrialized countries can take"the forms of governmental
loans, loans from an intermatiomal body such as the Internatiorval
Bank for Reconstruction and - -clopment, and private credit
arrangements and direct invesiment. Under the present world
.conditions, it is possible that governmental and international lodra
will be quantitatively more important than privato«dlrect investment
.and loans. But the latter are not %o, be overlooked, The creation

of conditions under.which the pousible abuses-of internationsl.
investment can be avoided and 1t3 beneflts reaped is, therefqre, a,
primary cohicern ofbthg Sub~Commission on Economic Development, ' \

"Thé establishment of an international code relating to foreign
investments should, therefore, be consldered, This code should
. include various conditions end standards of pratice relating to
.+ ipternational loans and other forms of internatlonal 1nveatmeut
* !
"The two~fold purpose .of guch'a code is to encourage foroign
investment on the ohe hand and to eliminate ite presible abuses on
the other."* ‘ .
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2, At the same méeting the Delagation of the United States submltted a

-

related suggestion that the Sub-Comm*ssion on Economlc Development conduct

¥ [

studies -into the need for, 'and methods of,, the lnternational 1ﬁcorporation

of private business firms conducﬁingubuqihess operatione.cn en intarnational
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» ' - (c) "Fixed-interést investment by private investors in medium or.

N )
EfoN.1/1N 7° , , /
Page 2 y - <o .

[} . L N i "‘* ’

! ¢

3.: " The .purpose of the present memorandum is to call.attention to certain
studies. and recommendations previously made regarding the above sub jects,
b, Thegproposal of the Delegation of China refers to mo-called private

international investment. For purneses of the present statement this is

N .. '“T“}‘r : 'r*»‘ *E ¥

. taken to mean forelgn anestments made by prlvate individuals or business
’\ J N '-w;u tm (

firms which may take the Torm of¢ . ) , v
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*(a) Direct’investment in-real, .roperty, .in natural resources and
v o .“-‘ & !l N ” L N * v N - ) -t

in business concerns owned or operated by a foreign investor, either
- 7 ~ ~
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personally or in &ssoclation with others;

St ~(b) -Equity investment in compary shares and similar rights;- L

]
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%% Léhg-term private or public’ loans, :credits and advances to, private
1
borrowers and public authorities, : - ~

A
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5. Considerable work‘wae“dbne onrvarious -aspects.of pr&vate international
1nvestment by the Committees and: Seeretarwat of, the Leag ue of Natlons.

-

In partlcular, a” speclal joint committee offthe League of Nations issued

.
« : B ~

e prelimlnary report in 1946 entitlcd - "Cond1t1ons of: Privaue Foreign

u';' ": g - R f '
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Investment "™ *This prOV1des a*comprehen31ve statcment of “the, problem and
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18 thérefors - attached to the prescatw memorandum for the information of

R

thé Commissionr Prev1ous‘report5’by'the League of Nations.on gpecial
., R b - P . 4 N .“
aspecté of the question, includol . - e
g - . 4‘ .
(=) "Model Conventions for the Prevention of International Double
A Taxatian ‘ahd Fiscal Evasion' (Renort of. League of Nations Fiscal
Committee, Second Regiondl Conference, 1945); ;
PR i 1
(b) "Report of +he Committes for the Study of Internatlonal Loean
. (Contracts” (League of Nationg, 1939) -+ .. A

R

"Tris report contains; intér alie,.a dreft convention for the

creation of &' tribunal to arbltrate: differénces. arising from

'{7 ‘1nternational 1%an cohtractd, . S

6. The deflnltion of the problem asg seen by the League of. Nations special

a

joint committee on private foreign investment is indicated by the following.
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‘excerpts from its report: . , »o /
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/"The need
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"The need for an international code relating-to private foreign
investment is felt in various quarters, According to itz advocates,
a code should’ provide certain general standards of conduct for the
guidance of the various-intérests concerned in capital-receiving
countries @nd *the guidance of. private investors and enterprises engaged
in capltal venture abroad. It is suggested, moreover, that such a

- code, Sr parts of 1%, could-be formalized through international
» conventions, . i . .

] *

"Sdme‘ofxthefground has "been’prepared by various committees
of the League 5f:Nationg, such &3 the Economic-Cormittee; the Fiscal
Cotmittee, the Committée on International Loan Contracts and also
by-cther crgenizations, such'es the International Chamber of Commerce
and the Inter-American Development Cormission, These various bodies
havé made useful contributions on particular pointe; but no

¢omprehensive “body of rules has bsen formulated to cover ‘the subject
a8 a whole, : -

»*

- :"The ‘elaboration of practicel morms fully embracing the variouvs
aspects nf private foreign investment in its many remifications is a
task which this Committee mey not have the oprortunity to conclude;

. nevertheless, it is urgent., Theose facts have prompited the Committee
to publish without delay .the Tirst resulis-.of its-discussions, ss a
préliminary contribution to the problem.  But our report is not more
than an attempt to indicate the es»entlals of an international code
relating 4o -private foreign investment: The competent organs of the
Unltéd Nations .will, ~it-is haped, pursue the.work towards the formulatior
ahd recognitlon of 1nternat10nbl standards in respect of private
1nvestment relations . v
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7« The Preparatory Committes of the Unlted Natlons Conference on Trade
-and Employment-has’ given some consideration:£o‘var§0u§ ggpegts of
international investment.. While' the recommendgtionswo:-t@g‘Preparato%y
Cormittee must go through several further stages before entering into
force, they~are inciuded hére for'information “urposés. *Chaptnr Iv,

Artlcle 12 of the Draft Charter of the lntarnational Trade Organization

COntalnSithe follow1ng relevant prav1sion5°

-

"(1) Members recognlze that progressive economic development ie -
dependent upon the availability of adequate supplies of
(a) , capital funds; and
(v) materials, equipment, advanced technology, tralned workers
and managérial skill,

"(2) Members agree to impose no unreasonable impediments that would
nrevent other Members from obtaining access to facilities required
for thelir economic development,

"(3) Menbers agres to co~operate within the limits of thelr power
to do so,.with the appropriate 1nternationa1 organizations of which
they are members in the provision of such facilities.

—

/" (L) Members
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(h) Membsrs agree that, in their “reatment of other Membsers,
business entities or persons supplying them with facilities for
their industrial and general economic-development not only will
they conform-to the provisions of their relevant international
otligations now in effect or vhich they may undertake pursuant
to Paragraph (5) of Article 66 or othsrwise, but also that in
general they will take no unresscnable action injurious to the
interests of such.other Merbers, business entities or persoms.

N

"(5) The Organization shall re¢sive from any affected Member or

with the permission of that Member from business entities or persons
within its-Jurisdiction, ¢ésplaints that action by another Momber
is inconeigtent with its ¢bligations under paragraphs (2), (3),o0r -
(k). In the event of such complaint, the Organization may, at its

i dzscretlon, request the Mewbers concerned to enter into consultation

w1th a view to rsaching a matnallv Batisfactory settlement and mey
~lend its good offices to this end." .

Article 66, Settion 5, referred to im the fourth section of Article 12,

reads as follows:

A

"(D) The Conferenée™® wmay da%eisp and, by the affirmative votes of
two-thirds of its Meubers, t@&ammend for their acceptance, -
conventions and agreements with respect to any matter within
the competence of the ‘Orgariggtion. ZFXach-Member undertakes that
it wil 1, within eéightesh months after such recomnendatlon by the
Conperence, meke a decision upon it, . Each Member shall notify the
Directcr-Gensral of the action taken and, in the event- of rejection
of such recommendatlon, shall furnish a statement of the Teagons
therefor." : . :

LY

Article 61, Section 5 of the DraftITO Charter is also-relevant and _includes

the followingifunctiénrof'the,International Trade Organizations

"To make recowméndations' for, and.promote the acceptance by
Members of, international agreement dcsigned to improve the
bases of trade and to assure .jist and equitable treatment

for the enterprises, skills, capital, arts and technology
brought from one country to another,.includlng agreecments

on the treatment of foreign nationals and enterprises, on the
treatment of commerical travellers, on~commercial arbitration
and.on the avoldance of double taxation.™~
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* The Conference is the~ plenary “body of the ITO con51gt1ne of

representatives of all members of the Organizatlon.
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