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OPENING OF THE SESSION

The ACTING CHATRMAN, on behalf of the Secretary-General, welcomed the

delegations taking part in the session.

ELECTION OF OFFICERS

Mr. BEI-FRIAN (United Arab Republic), seconded by Mr. JAHODA

(Czechoslovakia) and Mr. BERRO (Uruguay), nominated Mr. Fakhreddine (Sudan) for
the office of Chairman.
Mr. Fakhreddine (Sudan) was elected Chairman by acclamation.

Mr. Fakhreddine (Sudan) took the Chair.

Mr. SUAREZ (Colombia), seconded by Mr. CANADAS (Spain), nominated

Mr. Benites (Ecuador) for the office of Vice-Chairman.

Mr. ROSSIDES (Cyprus) nominated Mr. Abdulgani (Indonesia) for the office

of Vice-Chairman.

Mr. DIACONESCU (Romania), seconded by Mr. CHKHIKVADZE (Union of Soviet

Socialist Republics), nominated Mrs. Gavrilova (Bulgaria) for the office of

Vice-Chairman.

Mr. Benites (Ecuador), Mr. Abdulgani (Indonesia) and Mrs. Gavrilova

(Bulgaria) vere elected Vice-Chmirmen DY acclamation.

putl ¥}

Mr. MOTZFELDT (Norway), seconded by Mr. JAZIC (Yugoslavia), nominated

Mr. Cawén (Finland) for the office of Rapporteur.

Mr. Cawén (Finland) was elected Rapporteur by acclamation.

ADOPTION OF THE AGENDA

The provisional agenda (A/AC.134/1.9) was adopted.

ORGANIZATION OF WORK

Mr. ROSSIDES (Cyprus) proposed that the Speciel Committee should

continue its work from the point it had reached at the end of the 1968 session
by resuming its discussion of the draft proposals which were before it at that
time, with the understanding that representatives would be free to make more

general observations on the question of defining aggression if they s0O wished.

It was s0O decided.

The meeting rose at 4.45 p.m. /...
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SUMMARY RECORD OF THE TWENTY-SIXTH MEETING

Held on Tuesday, 25 February 1969, at 11.10 a.m.

Chairman: Mr. FAKHREDDINE Sudan
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CONSIDERATION OF THE QUESTION OF DEFINING AGGRESSION (GENERAL ASSEMBLY RESOLUTIONS
2330 (XXII) AND 2420 (XxXIII)) (A/T7185/Rev.l; A/AC.134/3)

The CHAIRMAN said that four proposals h~nd been submitted: Algeria,

Cyprus, the Democratic Republic of the Congo, Ghana, Guyana, "ndonesia, Madagascar,
Sudan, Syria, Uganda, the United Arab Republic and Yugoslavia had submitted the
draft resolution contained in document A/AC.134/L.3 and Add.l; Colombia, Ecuador,
Mexico and Uruguay had submitted the draft resolution contained in document
A/AC.134/L.k/Rev.]l and Add.l; Cyprus, Colombia, the Democratic Republic of the
Congo, Ecuador, Ghana, Guyana, Indcnesia, Iran, Mexico, Spain, Uganda, Uruguay

and Yugoslavia had submitted the draft resolution contained in document
A/AC.134/L.6 and Add.l and 2; Sudan and the United Arab Republic had submitted the
amendment contained in document A/AC.134/L.8.

Mr. CHKHIKVADZE (Union of Soviet Socialist Republics) stated that his

delegation would submit a draft definition prepared by his Government at the next

meeting.

The meeting rose at 11.20 a.m.
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SUMMARY RECORD OF THE TWENTY-SEVENTH MEETING

Held on Wednesday, 26 February 1969, at 11.35 a.m.

Chairman: Mr. FAKHREDDINE Sudan
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CONSIDERATION OF THE QUESTION OF DEFINING AGGRESSION (GENERAL ASSEMBLY RESOLUTIONS
2330 (XXII) AND 2420 (XXIII)) (A/7185/Rev.l; A/AC.134/3; 4/AC.134/L.12) (continued)

Mr. CHKHIKVADZE (Union of Soviet Socialist Republics) said that,

following the general line of the foreign policy of the Soviet State and Leninist
ideas on the prohibition of aggressive wars, the Soviet Government was submitting

to the Special Committee a new draft definition of aggression (A/AC.134/L.12). The

Soviet Government considered, as it had in the past, that the absence of a clear-cut

definition of aggression could only work in favour of aggressive forces which
violated the principles of international law and the United Nations Charter in
order to attain their expansionist aims. The issue at the present time was not
whether or not there was a nced for a definition of aggression; the task of the
Special Committee, as it had itself stated in the resolution it had adopted at its
first session, was to work out a definition of aggression as early as possible and
to submit to the General Assembly a report containing a draft definition of armed
aggression. If it succeeded, the effectiveness of the United Nations, and above
all of the Security Council, would be enhanced.

At the Special Committee's first session, in 1968, an understanding had been
reached on the following aspects of the definition of aggression: (1) armed
aggression should be defined first as the most dangerous form of aggression;

(2) the definition should be of a "mixed" nature, i.e. it should state the general
concept of armed aggression and should then list specific acts which were most
characteristic of it; (5) the definition should contain a criterion making it
possible to distinguish clearly between the use of armed force for aggreésive
purpcses and for self-defence; (4) the definition should stress the exclusive power
of the Security Council to determine the existence of specific acts of armed
aggression in accordance with Article 39 of the Charter; (5) lastly, the definition
should describe armed aggression as the most grave international crime against
peace, for which those who committed it were to be held responsible. Moreover, tha
overvhelming majority of the members of the Special Committee had agreed that the
definition of aggression should not apply to the use of armed force by dependent
peoples for the purpose of exereising thelr inherent right to self-determination
under General Assembly resolution 1514 (XV). It had been rightly said that the
list of acts constituting armed aggression could not be exhaustive but should

include the more dangerous and typical actse.

/...



11 , A/AC.134/SR.27

(Mr. Chkhikvadze, USSR)

The draft definition of aggression submitted by the Scviet Government took
account of those considerations and of the discussions which had taken place in
Geneva during the summer of 1968, and the Soviet delegation expressed the hope that
the new proposal would be supported by the members of the Special Commit’. ze. It
was based on the United Nations Charter, the Declaration on the Granting of
Independence to Colonial Countries and Peoples and other international legal
documents of the United Nations. The draft also took account, to the greatest
extent possible, of the proposals which had been submitted by the African, Asian
and TLatin American countries at the Committee's first session.

The preamble of the draft reiterated that one of the fundamental purposes of
the United Nations was to maintain international peace and security and that,
according to the principles of international law confirmed by the resolutions
adopted by the General Assembly on 11 December 1946 and 21 November 1947, the
planning, preparation, unleashing or waging of an aggressive war was a most serious
international crime. The preamble stressed that the use of force bty a State was al
encroachment upon the social and political achievements of the peoples of other
States and was incompatible with the principle of peaceful co-existence of States
with different social systems. The vigorous development of the national liberation
movements of the peoples of colonial and dependent countries was a characteristic
of the present age. In the circumstances, any encrcachments on the social and
economic.achievements of the peoples who had won their national indspendence were
completely inadmissible. The preamble of the draft ended by stéting that, given
the existence of nuclear weapons, armed aggression was fraught with the threat of
a new world conflict with all its catastrophic consequences and that that fomm
of aggression should be defined at the present stage. DNaturally, that did not
mean that efforts should not be made to define other forms of aggression in the
future.

Operative paragraph 1 of the draft contained a general definition of armed
aggression, direct or indirect. That paragraph was followed by a list of the most
characteristic and dangerous types of aggression. The draft then defined indirect
armed aggression in paragraph 2 (C). Moreover, operative paragraph 3 stated that
other acts by States might be deemed to constitute a1 act of aggression if in a

specific instance declared to be such by a decision >f the Security Council.

Jovs
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(Mr. Chkhikvadze, USSR)

The Soviet delegation attached major importance to the question of who was the
first to use armed force. The draft stipulated that the State which first used
armed force against another State was to be considered the aggressor whether or not
that armed attack had been accompanied by a declaration of war. The céncept of
aggression implied in all cases a certain amount of initiative and measures taken
by the attacked State in self-defence, even though they might involve the use of
armed force, could not be regarded as an act of aggression. Similarly, collective
measures taken in accordance with the United Nations Charter to maintain or restore
international peace and security could not be regarded as an act of aggression.

He drew attention to the fact that the new Soviet draft included among the
most dangerous acts of aggression those which were accompanied by the use of
nuclear, bacteriological or chemical weapons, or any other weapons of mass
destruction. The guestion of prohibiting the use of weapons of mass destruction
was the subject of a number of international documents, including the 1925 Geneva
Protocol and General Assembly resolution 1652 (XVI), and the Soviet delegation
felt that the concept of armed aggression must now be defined so as to indicate
clearly that the use of such weapons was inadmiésible. The tragedies of Hiroshima
and Nagasaki should be enough to convince anyone of that. At its sixteenth
session, the General Assembly had adopted a declaration on the prohibition of the
use of nuclear and thermo-nuclear weapons (resolution 1653 (XVI)); although that
declaration did not have the validity of an international agreement, it
unquestionably expressed a general attitude of condemnation. Since there was not
at the present time a special convention prohibiting the use of nuclear weapons,
it would be useful to indicate in the general definition of aggression that, from
the legal point of view, the use of such weapons was inadmissible. That would
help to prevent the outbreak of nuclear conflicts and would also pave the way for
the subsequent conclusion of a special convention in that field. As far as
biological and chemical weapons were concerned, the Soviet State had condemned the
use of such weapons from its very foundation. The Soviet Union had not only been
one of the first States to sign and ratify the Geneva Protocol of 17 June 1925
(for the Prohibition of the Use in War of Asphyxiating, Poisonous or other Gases,
and ‘of Bacteriological Methods of Warfare), but had also sought to persuade all

other States to accede to and ratify that Protocol.

[ens
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" (Mr. Chkhikvadze, USSR)

The Soviet Government believed that the definition of aggression should play
an important role in protecting the lawful rights and interests of the peoples
struggling against colonialism. The inadmissibility of the use of armed force
against such countries and peoples followed from the fact that the United Nations
Charter recognized self-determination as one of its basic principles. The same
conclusion could also be drawn from the Declaration on the Granting of Independence
to Colonial Countries and Peoples. ‘

The Soviet draft took as its point of departure the prohibition of the use of
force in the settlement of international disputes. It followed from that
principle that, as was stated in paragraph L4 of the draft, no territorial gains
© Or speclal advantages resulting from armed aggression would be recognized.

Iastly, the principle of international legal responsibility for aggression
had become firmly established in international law. Accordingly, the Soviet draft
stated, in paragraph 5, that armed aggression entailed the political and material
responsibility of States and the criminal responsibility of the persons guilty of
such aggression,

The prohibition of wars of aggression was 6ne of the major principles of
contemporary internationai law. That was why the formulation and adoption of a
definition of aggression was so urgent an undertaking, the success of which would
deprive aggressors of the possibility of justifying themselves, enhance the
brestige of the United Nations and serve as an important contribution to the
maintenance of international peace and security.

His delegation wéuld provide whatever further explanations of its draft

definition (A/AC.134/L.12) might be requested during tke debate.

The meeting rose at 12.10 p.m.
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SUMMARY RECORD OF THE TWENTY-EIGHTH MEETING

Held on Thursday, 27 February 1969, at 3.20 p.m.

Chairman: Mr. FAKHREDDINE Sudan

% Document A/AC.134/5R.28/Add.1 was issued for the purpose of adding the
statement of Mr, Chkhikvadze (Union of Soviet Socialist Republics) to the text
of the summary record.
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CONSIDERATION OF THE QUESTION OF DEFINTNC AGURESSTON (GENERAL ASSEMRIY

RESOLUTIONS 2330 (XXII) AND 2420 (XXIII)) (A/7185/Rev.1; A/AC.134/%; A/AC.134/1.2,
L.3 and Add.1l, L.4t/Rev.l and Add.l, L.6 and Add.l and 2, L.8 and L.12) (continued)

Mr. ROSSIDES (Cyprus) welcomed the submission of the Soviet draft

proposal (A/AC.l}h/L.lQ), which had a great deal of merit and would make a useful

contribution to the Committee's work. His delegation would study it very

carefully.

He requested the Secretariat to announce that a meeting of the sponsors of the
thirteen-Pover draft (A/AC.134/L.6 and Add.1 and 2) and of the amendments thereto
would be held after the close of the current meetiny, in order to discuss the new
proposal.

It had been agreed at Geneva that the Committee sheould try to draft a
definition of armed aggression but it had not been decided whether the definition
should cover direct aggression only or both direct and indirect aggression. The
matter was extremely urgent and the time had come to proceed with the drafting of
a definition.

It was to be hoped that the commendable spirit of co-operation and mutual

understanding which had reigned at Geneva would continue to prevail during the

current session.

Mr. CHKHIKVADZE (Union of Soviet Socialist Republics) thanked the

representative of Cyprus for the favourable opinion of the Soviet draft he had
expressed in his short statement.

As to his proposal to establish a working group consisting of the sponsors of
the drafts submitted to the Committee at the 1968 session at Geneva, it was, of
course, unguestionably the right of those sponsors to do so.

His delegation would like members to analyse the Soviet proposal thoroughly

at the present stage of the Committee's work and give their assessments of it.

Mrs. GAVRILOVA (Bulgaria) said she had thought that there would be a

discussion of the substance of the Soviet draft, which contained important new

provisions. Delegations should be given time to study the draft and comment on it.
It would be premature to have a meeting of the sponsors of drafts submitted so far.
Indeed, other delegations might wish to become sponsors of the Soviet draft. All
the drafts submitted should be considered in the Committee, There had as yet been
no discussion of the Soviet draft and many representatives were not yet ready to

speak on the subject.

/...
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Mr. ROSSIDES (Cyprus) said there appeared to have been a misunderstanding.

He had simply wished the Secretariat to announce, as a matter of convenience; that
a meeting of the sponsors of the thirteen-Power draft and of the amendments thereto

would take place at the end of the current meéting.

Mr. BEESLEY (Canada) reminded the Committee that his delegation had
doubts about the possibility of formulating an agreed definition of aggression and
reservations as to its practical utility. Provided that certain criteria were met,
however, it was not opposed to a draft definition which would ensure the maintenance
of international peace and security, through the United Nations collective security
system, and safeguard the territorial integrity and political independence of
States,

The first criterion for a definition was that it should safeguard the
discretionary authofity of the Security Council, as the United Nations organ with
the primary peace-keeping responsibility, and not restrict the Council's power to
make & finding of aggression in any case of a threat to or breach of the peace.

The Soviet draft went a long way towards meeting that requirement by specifying
that the enumerations it contained were "without prejudice to the functions and
powers of the Security Council”, by using such phrases as "the purposes, principles
and provisions of the Charter" and "in accordance with the Charter”, by stating
that in addition to the acts listed other acts by States might be deemed to
constitute aggression if declared to be such by a decision of the Security Council
and by recognizing that the guestion whether an act of aggressiocn had been
committed must be considered in the light of all the circumstances in each case.

A second and related criterion was that the definition should contain no
element of automaticity but should leave the Security Council to decide whether or
not to apply it. The Soviet draft seemed to imply that, whatever discretion the
Security Council might have with respect to acts "in addition to the acts listed
above", it had little or none with respect to the application of the definition
to the specific actg listed. The draft might thus require the Security Council

to act in a given way in certain circumstances, thereby lessening its discretionary
authority.

N
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(Mr. Beesley, Canada)

The definition should also be consistent with and based on the provisions of
the Charter, particularly Articles 1 and 39. The Canadian delegation welcomed
the reference in the fifth preambular paragraph of the Soviet draft to Article 39
of the Charter and the reference in operative paragraph 1 to the purposes of the
Charter, which could be taken to subsume Article 1. However, certain elements in
the draft, such as the concept of "first use", were not contained in the Charter
and nmight not be consistent with it.

The Soviet draft did not meet the further essential criterion that the
definition should be equally applicable to States and to entities not generally
recognized as States. It was thus less flexible than the Charter, which did not
rule out a2 finding of aggression by or against an entity not generally recognized
as a State.

Another criterion was consistency with the Charter provisions safeguarding the
inherent right to individual and collective self;defence and particularly with
Articles 51 and 52. Operative paragraph & of the Soviet draft stated that nothing
in the foregoing should "hinder the use of armed force in accordance with the
Charter of the United Nations™. However, the provisions in operative paragraphs 1
and 2 tying the concept of aggression to first use and the references to indirect
use of force had implications regarding the right of self-defence and the draft
did not provide sufficient safeguards for that right.

The definition should not be so general as to be merely a repetition of the
Charter or so specific as to suggest that it was exhaustive, but should have both
general and specific characteristics. The Soviet draft did meet that criterion.

The definition should not be based on the principle that the aggressor was
automatically that party which first used force, irrespective of questions of
self-defence, but should leave the Security Council tec determine whether an act
of aggression had been committed. The 'first use" concept was unduly simplistic
and potentially dangerous. It raised problems of interpretation and did not
adequately cover the case of border or frontier incidents. The sixth preambular
paragraph of the Soviet draft was useful but did not go far enough.

Another criterion was that the definition should mention unlawful intent as
well as the commission of an illegal act, which together constituted aggression.
The reference to intent in the fourth preambular paragraph of the Soviet draft

might be interpreted as sanctioning the doctrine of limited sovereignty, whieh

/e
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(Mr. Beesley, Canada)

Canada could not accept, and would permit subjective judgements. It would be
preferable to use the broader language of the Charter and refer, for example, to
aﬁts which might encroach upon the territorial integrity or political independence
of States. The reference in operative paragraph 1 to the use of armed force
"contrary to the purposes, principles and provisions of the Charter" was not
sufficiently specific.

Any definition of aggression should be applicable to the indirect as well as
the direct use of force. Operative paragraph 2 C did label the indirect use of
force as aggression in certain circumstances but it was weaker and less -
comprehensive than paragraph 1 (f) of the draft resolution submitted by the
Soviet Union in 1956 (A/AC.134/L.2, section III, paragraph 1), which had included
among the agts of aggression by a State "Support of armed bands, organized in its
own territory which invade the territory of another State, or refusal, on being
requested by the invaded State, to take in its own territory any action within its
power to deny such bands any ald or protection"”. The new draft mentioned some of
those acts, but only as indirect aggression, and referred to the actual "sending”
of armed bands rather than just support of such bands within a State's own
territory. In addition, it did not mention the need to deny such bands any aid
or protection. The reference in operative paragraph 2 C of the new draft to
"other forms of subversive activity" was less specific and therefore less effective
than the reference in operative paragraph 2 (a) of the 1956 draft to action which
encouraged subversive activity against another State (acfs~of terrorism, diversion,
etc. ). Finally, the reference to intent in operative paragraph 2 C of the new
dfaft was t00 restrictive to be consistent with the Charter. There were many
other possible motives for the aggression described, such as threats to the
territorial integrity or political independence of a State or attempts to destroy
it completely. The inclusion in operative paragraph 1 of the words "direct or
indirect"” after the opening reference to armed aggression and'of the phrase
"econtrary to the purposes, principles and provisions of the Charter of the United
Nations" helped\to make %he definition a comprehensive one but, if interpretation
difficulties were to be avoided, the language of operative paragraph 2 C should be

broadened. The inadequate treatment of the question of indirect use of force in

/...
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S

(Mr. Beesley, Canada)

the existing text would probably mske it unacceptable to a number of Member States,
including some of the permanent members of the Security Council.

The reference to the use of nuclear, bacteriological or chemical weapons or
any other weapons of mass destruction was an interesting new element in the text
under consideration. The language of the draft appeared to prohibit the first
use of nuclear weapons of all sorts and in all circumstances, regardless of whether
an act of aggression had been committed against the user. DBut it would hardly be
possible to apply the same reasoning to first bombardment of or firing at the
territory and population of another State or attack on its land, sea or air
forces; 1t was generally agreed that, if one State invaded another, the invaded
State might then legitimately defend itself by bombarding the invading State.

The Canadian delegation could therefore not express a final view on the provision
in question. '

While the new USSR draft éontained many constructive elements, it illustrated
the problem created by the fact that the views of individual States on‘what
constituted aggression might change. That problem could be largely resolved if
the definition was sufficiently comprehensive; if it was not, it would be

compounded.

The meeting rose at 4.5 p.m.




-21- A/AC.13k4/SR.29

SUMMARY RECORD OF THE TWENTY-~NINTH MEETING

Held on Monday, 3 March 1969, at 11 a.m.

Chairman: Mr, FAKHREDDINE Sudan
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CONSIDERATION OF THE QUESTION OF DEFINING AGGRESSION (GENERAL ASSEMBLY

RESOLUTIONS 2330 (XXII) AND 2420 (XXIIT)) (A/7185/Rev.l; A/AC.13L/3;
A/AC.134/L.12) (continued)

The CHAIRMAN said that, since informal consultations were in progress,

no representative had expressed a wish to take the floor, and he therefore
proposed that the meeting should be adjourned.

It was so decided.

The meeting rose at 11.5 a.m.
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SUMMARY RECORD OF THE THIRTIETH MEETING

Held on Thursday, 6 March 1969, at 10.50 a.m. \

Chairman: Mr. FAKHREDDINE Sudan
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CONSTDERATION OF THE QUESTION OF DEFINING AGGRESSION (GENERAL ASSEMBLY RESOLUTIONS
2330 (XXI) AND 2420 (XXIII)) (A/7185/Rev.l; A/AC.134/3; A/AC.13k/L.12) (continued):

Mr. GONZALEZ GALVEZ (Mexico) recalled that, at the twenty-third session

of the General Assembly, his delegation had explained in great detail the

reasons why it co-operated in the effor. to find a definition of aggression which
would win the support of the great majority of Member States. That effort could
be described as an important initiative designed to enhance the role of law in
the constitutional life of the United Nations, to pass beyond the stage of
irresolution and subjectivity and to recognize the fact that, while it might be
advisable for the competent organs of the United Nations to exercise some power
of discretion - often arbitrarily - for the sake of maintaining peace, to

accept that situation as the norm would be to negate the value of security and to
separate the political action of the United Nations from international law.

In briefly analysing the differences between the thirteen~-Power draft
declaration (A/AC.134/L..6) and the USSR draft proposal (A/AC.134/L.12), he hoped
that the differences would be borne in mind in the preparation of & working
paper summariziang the points of agreement and disagreement on various elements
in the definition of aggression. It should also be noticed that there was a
tendency to include in the definition concepts which, while highly important,
were not difectly relevant to the definition sought.

He regretted that the idea expressed in operative paragraph 10 of the
thirteen-Power draft and operative paragraph 3 of the USSR text might be

construed as empowering the Security Council to add, or to classify as aggression,

acts other than those enumerated in the definition. Those paragraphs should
therefore be reworded. If the present wording was retained, it would not only

make ahy definition useless but also destroy its raison dfé€tre, because to lay

down a legal definition implied limitinz a fiel& of competence, of acts.

At the present stage of its work, the Special Committee should choose,
once and for all, between two alternativeé: either a definition had its own
intrinsic value, in which case the Security Council should respect it, or, if
the Security Council was to retain its freedom of action in the matter, the
conclusion should be that a definition was of no value whatsoever, for it was

illogical to accept a definition and then to authorize non-compliance.

s
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(Mr. Gonzdlez Gdlvez, Mexico)

- To judge from earlier discussions on the subject, it seemed uniikely to bé
the Soviet Union's intention that the Security Council should be empowered,
on the basis of operative paragraph 3 of the USSR proposal, to classify a threat
of the use‘of force as an act of aggression. Nor could it have been expected
that Mexico, which had emphasized that the essence of the concept of aggreséion
was the use of armed force, would accept the inclusion in the definition,
by decision of the Security Council, of economic or ideological aggression:

The two paragraphs in question should therefore be amended- and his delegation
was prepared to submit a new text in due course, undgrstanding that this will
not prejudice the power of the competent organs to determine the existence of,
or take a decision upon, an act of aggression.

At the Geneva session of the Special Committee and at the twenty-third
session of the General Assembly the question had arisen as to whether the
criterion of priority or "first use" should be included in the definition in
order to determine who was responsible for aggression in an international
conflict. As the Mexican delegation had observed at Geneva, "first uee"” should
be the main, although not the sole, criterion.

He agreed with the view, expressed by the French delegation in the General
Assembly, that the "first use" criterion was so inherent in the nature of things
that it must form part of any definition or conception of aggression and self-
defence. Even greater problems would be created by trying not to include it.
Those who argued that the question was not who had crossed the frontier first
or who had attacked first but who had prepared for war were overlooking the
fact that in the present age of the armaments race, with that criterion it would
be impossible to identify the aggressor unless a historical or strategical

study was made of the reasons why each side had started to add to its

i

arsenal.
The "first use" criterion must be included also because Article 51 of the

Charter endorsed it as a condition for exercising the right of self-defence:
the words "if an armed attack occurs" clearly meant that the right of self-

defence derived exclusively from an armed attack.
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Hence, even recognizing the incredible variety of strategical implications,
the "first use" criterion must be included in the definition, as it was in
the USSR draft, and the Special Committee should consider what emphasis was to
be placed on it and how 1t was to be formulated.

At the Geneva sessioun his delegation had stressed the importance it attached
to the principle, originally included in the Latin American draft proposal
(A/AC.134 .k /Rev.1), that, in the performance of its functions to maintain
international peace, the United Nations alone had competence to use force
except when States exercise the right of self-defence. That extremely important
principle was embodied in the thirteen-Power text, although in a slightly
medified form, but was unfortunately missing from the USSR draft, although i%
might be implicit in the fifth preambular paragraph.

While the intention of operative paragraph 1 in both the thirteen-Power
and the USSR texts might well be to close all loopholes to a potential aggressor,

"use

it would be wiser to use the language of the Charter which spoke of the
of force against the territorial integrity and political independence" of

States. Also the words "direct or indirect” should be deleted from the
thirteen-Power text.

Operative paragraphs 3 and L4 of the thirteen-Power draft should be included
in any definition of armed agsression; they were clearer than operative
paragraph 6 of the USSR draft.

Both texts mentioned the declaration of war as an example of armed
aggression, although contemporary history provided numerous instances of countries
declaring war without initiating hostilities. He wondered whether that example
should be retained, at least in the form in which it was expressed in the
Soviet draft.

At the twenty-third session of the General Assembly, the Swedish
representative had pointed out that the concept of aggression was narrower than
that of the prohibition of the threat or use of force, referred to in
Article 2 (4) of the Charter, and had therefore welcomed the fact that the
thirteen-Pover draft limited aggression to armed attack, adding that a definition
of "armed attack” should be sought since, according to Article 51 of the Charter,

that was the only Justification for exercising the right of self-defence.

s
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That representative had also stated that a definition should mention types of
action which a State should be prohibited from taking when confronted with
unfriendly measures falling short of armed attack ani of the countermeasures
which were permissible; subversion and terrorism by another State unde htedly
threatened the territorial integrity and independence of the victim State.

Acts of that type were prohibited by the Charter but, if they were equated with
armed attack, that might jeopardize the restriction in Article 51 placed on the
right of self-defence.

The Mexican delegation has stressed on many occasions that terrorism and
subversion are illegal and when such acts were sponsored by one State against
another, the former violated the Charter and was subject to whatever measures
might be taken by decision of the competent international organ. MBut his
delegation could not agree to any attempt, contrary to the spirit of the Charter,
to extend the strict and unambigudus meaning of Article 51, because the aggressor
in most international disputes sought to base his action on his alleged right
of individual or collective self-defence.

He sympathized with those representatives in the General Assembly who had
referred to the fact that operative paragraph 8 of the thirteen-Power draft was
confusing, but its inclusion was based on the distinction between those
measures which could be adopted, in exercising the right of sovereignty, against
subversive and terrorist acts, on the one hand, and the exercise of the right
of self-defence against armed attack, on the other. For the same reaéon,
operative paragraph 2 (c) of the Soviet draft was unaccepteble.

The amendment submitted by Sudan and the United Arab Republic
(A/AC.134 /L..8), affirming the right of peoples to self-determination, should also
be included. -

Lastly, in order to avoid the inclusion of concepts not directly relevant
to the definition of aggression, he proposed the deletion of the second and |
fourth preambular paragraphs of the Soviet draft. In addition, operative

paragraph 6 of the thirteen-Power text should either be deleted or transferred
to the preamble.

/..
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Mr. CHAUMONT (France) explained his delegation's position with regard to

the main provisions of the draft definitions which the Committee was discussing.
In his view, the United Natione Charter, a triumph of conciliation and
harmonization, should be the basis for any action. Since there was no question
of revising the Charter, any definition of aggression should be fully in
accordance with its provisions, particularly those concerning the division of
powers and functions between United Nations bodies.
In his delegation's view, a preamble was not absolutely necessary, since

the purposes which would be served by formulating a definition of aggression had
already been set forth on several occasions by the General Assembly. The spousors
of the four-Power draft proposal (A/AC.134/L.L) had not felt the need for a .
preamble. If, however, it was necessary to indicate a preference, the first
three paragraphs of the twelve-Power draft (A/AC.134/L.3) or the first five
paragraphs of the thirteen-Pover draft (A/AC.134/L.6) would be acceptable to his
delegation. That did not mean that his delegation was against recognizing the
principle of the inviolability of the territorial integrity Qf'a State. That
principle was, however, merely one element of the prohibition of the use of

force and not an element of the definition of aggression.

‘ Turning to the general definition of aggression, he said that operative
paragraph 1 of the Soviet draft would furnish a good working basis, provided that
the following essential points were met. Firstly, the definition should apply.
to the use of érmed force in international relatlions, or in other words, by one
State against another. The word "State" should be defined in the broadest
possible manner, to include States which were not recognized unanimously by

the international community. Secondly, the "aggression" with which the

Committee was concerned was "armed attack", the phrase used in the Charter, which
alone would establish the connexion between aggression and self-defence. Thirdly,
such armed attack should constitute a breach of the peace, or iq other words,

it should be of sufficient seriousness, the degree of which could be gauged by
the Security Council. The connexion between the idea of aggression and a
breach of the peace followed from Article 1, paragraph 1, of the Charter, which,
by referring to "acts of aggression or other breaches of the peace", put ‘

aggression in the category of a breach of the peace. Fourthly,
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such a breach of the peace should be the result of action taken by the aggressor.
He felt that the expression used in operative paragraph 1 of the Soviet draft,
"contrary to the purposes, principles and provisions of the Charter", was too
vague and should be replaced by a narrower and more precise wording. He ’
therefore proposed that the last part of paragraph 1 of the Soviet draft should be
replaced by the following: "in any maaner other than in application of the
relevant provisions of the Charter, as essentially contained in Chapter‘VII".
Finally, his delegation could not accept any wording which did not lay sufficient
emphasis on the exclusive power vested in the Security Council under Article 39
of the Charﬁer, both to determine the existence of aggression, and to make
recommendations or take measures accordingly. The Security Council's monopoly
in that regard was beyond question.

Turning to the enumeration of specific cases of aggression, he recognized
that the cases listed were only examples and that the Security Council retained
its power of discretion. However, there was a fundamental ambiguity in all the
drafts which had been submitted, because of the lack of any legal connexion between
the various forms of aggression enumeratea. The first sentence introducing the
.enumerations in all the drafts submitted to the Committee should therefore be
re-worded as follows: "Any one of the following acts, committed by a State
first, as a breach of the peace and without its adversary having committed such
an act, shall be considered an act of armed aggression".

As for the contents of the enumeration, so-called indirect armed aggression
obviously presented the greatest difficulty. \Every Government naturally wished
to arrive at a wording which would protect its own foreign policy lanterests,
although such a wording could very quickly become a two-edged sword. As the
representative of Mexico had said, the greatest drawback was the difficulty of
proving that such aggression had taken place, which was, however, essential. His
deleéatidn therefore had some reservations with regard to indirect aggression,
which, far from showing a lack of interest in the problem of defining it, showed
that his country took the question very seriously and would not be content with
any ambiguous phraseology. ' 7

The question of the use of force in violation of the right of peoples to

self-determination appeared in all the drafts submitted to the Committee. By
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making provision for all peoples and not just dependent ones, the amendments
submitted by the Sudan and the United Arab Republic (A/AC.13L4/L.8) represented a
broader view, derived from Article 1, paragraph 2, of the United Nations Charter.
However, a really complete analysis of the situation of dependent peoples would
mean an investigation of international aims and methods which had nothing to do
with the definition of aggression and which the Committee was not competent to
carry out. The amendments submitted by the Sudan and the United Arab Republic,
and operative paragraph 6 of the Soviet draft, should therefore be amended as
follows: "Nothing in the foregoing may be ilnterpreted as restricting the scope
of the provisions of the Charter relating to the right of peoples to
self-determination”.

In conclusion, he said that his delegation was prepared to associate itself
with every effort made by the Committee to reach a workable definition based on
the Charter of the United Nations.

The meeting rose at 11.55 a.m.
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CONSIDERATION OF THE QUESTION OF DEFINING AGGRESSION (GENERAL ASSEMBLY RESOLUTIONS
2330 (XXII) AND 2420 (XXIII)) (A/7185/Rev.1; A/AC.134/3; A/AC.134/L.12) (continued)

Mr. HARGROVE (United States of America) said that his delegation had set
forth at Geneva in the previous year and at the twenty-third session of the General
Assembly criteria by which it had judged the proposed definitions of aggression.
It had not thereby relinguished its scepticism about the wisdom or utility of the
attempt at definition itself. Neverthelesé, it remained willing to participate
fully in the examination of the proposals before the Committee and would therefore
proceed to make a thorough critical analysis of the Soviet proposal (A/AC.134/L.12)
submitted at the present session.

First, the proposal appeared to extend the concept of aggression to acts not
involving the use of force within the meaning of Article 2 (4) of the United
Nations Charter. The operative provisions of the draft were limited to acts which
were regarded as constituting "armed aggression". (It should be noted that the
acts dealt with in paragraph 2 C, the sending of armed bands, and so on, were
expressly characterized as "indirect aggression".) But the very use of the
expression "armed aggression" clearly implied that there were other forms of
aggression, within the meaning of the Charter, than "armed" aggression, which was
confirmed by the last preambular paragraph. In his delegation's opinion, the ‘
concept of aggression applied only to the use of force in violation of
Article 2 (4) of the Charter, i.e., the use of armed or physical force.

In proceeding to enumerate acts of aggression, the Soviet draft referred to
acts which involved the use of force in all but three cases: declaration of war,
annexation of territory and the blockade of coasts or ports. Any of those acts
was an exceedingly serious matter, both politically and legally, and in most cases
constituted a threat within the meaning of Article 2 (4) of the Charter. But none
of them necessarily involved the actual use of force, and they might amount to
nothing more than a claim to a certain right which, being in violation of
internationalllaw'and the Charter, was without intefnational legal effect. They
could not, therefore, be regarded as constituting aggression in every case. When
those acts did result in the use of force in violation of the Charter, it was the

use of force itself which a definition should regard as aggression.
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Secondly, by drawing a distinction between "direct aggression” and "indirect
-aggression", the Soviet draft was not true to the law of the Charter. If a State

used force in violation of Article 2 (4) of the Charter; that act constituted
aggression. The use of force could take a variety of forms, but for the purposes
of the Charter the legal consequences were identical, regardless of ?he means
employed by the aggresscr. The Charter did not draw a distinction according to
whether force was used openly or deviously, cleverly or clumsily. To speak of
"direct" or "indirect" aggression in a definition was to introduce a distinction
which was both alien to the Charter and superfluous. 7

Thirdly, the Soviet draft stfayed from the Charter by introducing the
criterion of "first use" in defining aggression, thus paving the way for anomalous
and unacceptable consequences. The first of those conseqguences was that States!'
right of self-defence would be arbitrarily festricted to: (a) a response by the
same methods as those used by the aggressor, or (b) the use of some means of
defence not covered by any of the acts enumerated in operative paragraph 2 B
(since the victim was prohibited from being the first to use any of the remaining’
methoeds enumerated).

Thus, the victim of a nuclear attack could defend himself with his own nuclear =
weapons, bubt could not attack by conventional weapons the air forces delivering
the aggressor's nuclear weapons. That could hardly be the sponsor's intention.‘l

Perhaps aggression should be taken to mean the commission by a State of any
one of the acts enumerated, if none of the other acts listed had already been
committed against it; in that case, a victim could defend himself by any one or
several of the acts listed in paragraph 2 B, since in doing so it weuld not be
considered to be the first to commit one of those acts. However, another and.
even more serious difficulty would then arise: 1if a State committed one reiatively

“inconsequential act (say, an attack on a ship or a single shot across a border),
the vietim could respond with the whole of his military might, including nuclear
weapehs, without risk of being held an aggressor. Fortunately, such was not the
rule of the Charter, under which defensive measures must be neceseary to defend
against the danger, and proportionate to it, and the use of force exceeding those

requirements might constitute aggression. It might be suzgested that the Soviet
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draft should not be interpreted as mcdifying or restricting the right of self-
defence, which was the express intention of the general saving clause in
operative paragrash 6. In that event, paragraphs 1 and 2 B should be regarded

as ruling cut first uses of force except in self-defence. But such an
interpretation would imply that a State could use force first in self-defence, in
anticipation of the use of force against it, thus sanctioning "preventive wars".

YThether or not it was meant to supersede the law of self-defence, the
criterion of first use was thus a spurious solution. Paragraph 2 B raised a
further difficulty: 1t was clearly not just the use of weapons of mass
destruction, referred to in sub-paragraph (a), which constitutea aggression, but
their use by one State against another in violation of the Charter. But that was
true of weapons of any kind, so it was inappropriate in a list of possible acts of
aggression to include the use of certain kinds of weapons, since that was of no
assistance in distinguishing acts which might constitute aggression from acts which
might not. Whether an act of aggression had been committed was determined not by
the kind of weapons used, but by the nature of the acts committed.

Fourthly, the Soviet draft did not in his opinion deal adequately with the
varicus indirect forms of the illegal use of force which might constitute
agzression. The thirteen-Power draft submitted at the previous session referred
to the indirect use of force in its general definition of aggression in
paragraph 1, but did not include any such act in its enumeration in paragraph 5.
Moreover, it explicitly denied the right of self-defence against a wide range of
indirect acts of force. 1In 1968, his delegation had made it clear that such an
apprcach was, in some essential respects, inconsistent with the Charter and, in
any event, mistaken. It remained his delegétion‘s view that any definition should
take full and equal account of indirect or covert uses of force. Though an
obvious improvement on the thirteen-Power draft, the Soviet proposal still had
serious shortcomings in that respect. Paragraph 2 C was narrowly restricted, for
it applied only in cases which met three separate requirements: the sending of

armed bands to Lhe territory of anolher State, engagement in other forms ol

subversive activity, and Lhe usce of force with the aim of promoting an inborng
uovheava L in anobher State; that provision secemed very narrow by comparison with
the previous SGovieb dralt (/\//\C.,l”))l/L.'«’), which condemned equally Lhe support of

arped bands, the encouragement, ol subversive activity arainst anolher State, the

/...
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promotion of the cutbreak of civil war within another State‘and the orcemotion cf
an upheaval or a reversal of policy in favour of the aggressor. That draft also
condemned the refusal by a State to take all measures within its power on its own
territory to deny armed bands aid or protection when requested to do so by the
invaded State. He would like to know the reasons which had orcmpted the Soviet
delegation to amend its draft in that way.

Not only was the Soviet definition of indirect or covert uses of force too

'narrow, but the new draft also placed that whole range of acts in a separate legal
category called "indirect aggression". Whether it was direct or indirect, however,
aggression had precisely the same legal consequences undef the Charter and a
definition of aggression should not suggest otherwise.

Referring to the fourth preambular paragraph of the Soviet draft, he was
inclined to think that the term "peaceful coexistence" was at the present time a
controversial one, in view of the strange interoretation placed upon it by somse
of its early promoters. Moreover, the paragraph spoke of peaceful coexistence
between States having different social systems, and thus had invidiocus implications
regarding the extent to which the use of force was permissible between States with
similar social systems.

In that connexion, a further significant difference between the present
Soviet draft and the previous one was noteworthy. The latter enumerated various
illicit alleged justifications for attack, such as "the internal position of any
State", including shortcomings in its administration, counter-revolutionary
movements, or the establishment of a particular social system. The 1969 draft
contained no such list, and it would certainly be helpful to the Committee to know
the reasons for that change, and whether the sponsor regarded the requirements of
the Charter as having changed.

The same paragraph 6 of the 1956 draft contained a provision whereby the
affirmation that a political entity lacked the distinguishing marks of statehcod
did not justify aggression, That raised an important problem; any definition of
aggression must cover the case of those political entities whose statehocd might
be disputed but which were nevertheless subject to the obligations of the Charter
and international law concerning the use of force. It was regrettable that the

new Soviet draft did not come to grips with that problem.
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Finally, operative paragraph 5 cf the new draft appeared to be superfluous;
it was the task of the Special Committee to define aggression, and not to spell
cut the various legal consequences of an act\of aggression.

Such was the position of the United States delegation on the new Soviet
draft. He hoped that the criticisms he had made, frankly and in a constructive
spirit, would help in some measure to clarify the complex question of aggression

within the context of the United Nations Charter,

The meeting rose at 11.%5 a.m.
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CONSIDERATION OF THE QUESTION OF DEFINING AGGRESSION (GENERAL ASSEMBLY

RESOLUTIONS 2330 (XXIIL) AND 2420 (XXIII)(A/T7185/Rev.l; A/AC.13k4 3;
A/AC.134/L,12) (continued)

Mr. DARWIN (United Kingdom) said that he was still doubtful about the
wisdom of attempting to define aggression. However, his delegation would not
oprose the adoption of a good definition if one could be found, although still
uncertain of its value. One thing that was clear was that a bad definition - one
which was inadequate or which ran counter to the Charter - would be worse than
none at all; it would be a menace. ‘

He wished to set out certain elements and points necessary to an accurate
definition of aggression and to comment on the draft definitions before the
Committee, principally the thirteen-Power draft and the Soviet draft. Firstly,
the definition of aggression must have its beginning and end in the Charter of
the United Nations - its beginning, because the Charter gave important indications
of what it meant by "aggression", and its end, because to be valid any definition
must be used within the context of the Charter and applied by the organs of the
United Nations. Article 1 of the Charter set, as one of the first purposes of the
United Nations, "the suppression of acts of aggression or other breaches of the
peace". The Charter thus saw aggression as an act of violence constituting a
breach of international peace. Therefore an actual use of force = of armed
violence - was an essential element in the definition; a threat to use force was
not enough. Moreover, aggression applied to the use of force by one State
against another, although it might be necessary to take account of the position
of inter-State violence by authorities which claimed to be States but were not
generally recognized as such. There must also be an element of intent; aceidental
use of force could not be considered aggression.

The fourth preambular paragraph of the Soviet draft made an incorrect
distinction. It spoke of "the use of force by a State to encroach upon the social

and political achievements of the peoples of other States". Nowhere, however, did

[ooe
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the Charter distinguish between uses of fofce which encroached upon the social and
political achievements of peoples and other uses of force, which were equally
incorisistent with the principle of peaceful coexistence of States, whether their
social systems were different or the same. o

The thirteen Powers and the Soviet Union had proposed .a mixed definition,
providing a list of instances after the general definition. The list was
not exhaustive, as it was impossible to foresee all cases of aggression. It in
no way narrowed the scope of the general wording but merely illustrated it with
examples. It was not clear how the specific elements of the list in the Soviet
draft were related to one another: it was certainly not the intention of the
General Assembly - which had set up the Committee - to encourage adventures by
those who maintained an enormous conventionsgl army as compared with those who'
relied for ultimate defence on nuclear weapons.

The use of agrmed bands to attack another State was an important example of
inter-State violence. The Soviet draft of 1953 had recognized that in stating
that "that State shall be declared the attacker which first commits ... support
of armed bands organized in its own territory which invade the territory of
another State, or refusal, on being requested by the invaded State, to take in
its own territory any action within its power to deny such bands any aid and
protection". That was regarded as an essential element of g definition by a
number of States. For example, the Mexican delegation had expressly accepted
that sub-paragraph and had subsequently made prorosals to the same effect. The
present Soviet draft (A/AC.134/L.12) appeared to restrict the meaning of the
provision, since the words "support of armed bands" had been replaced by
"sending armed bands". The thirteen-Power draft (&/AC.134/L.6) placed
subversive and terrorist acts by armed bands in a separate category. That
example of the use of force should expressly be mentioned in the list of types
of aggression. An attack by armed bands described as "volunteers' deserved to be
called aggression Just as'much as an attack by a country's regular forces. A
State attacked by amed bands was in the same position as a State attacked by
regular forces. That was equally true of persons acting singly or working in

clandestine organizations. It had been said that activities by armed bands were

/100
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difficult to prove, but that was no reason to omit such activities from the list
of types of aggression; the decision in such cases had ultimately to be taken by\
the Security Council. ‘

Under Article 51 of the Charter of the United Nations, force could be
lawfully used by a State in self-defence. Any definition of aggression must
therefore expressly recognize that right as stated in the Charter.

Some elements, however, did not belong in a definition of aggression. Thus,
the consequences of aggression were not within the Committee's terms of reference.
Similarly, the non-recognition of the gains resulting from aggression did not come
within the definition. Furthermore, colonial situations, which were not
inter-State situations, fell within the competence of other United Nations bodies.

The Charter expressly entrusted to the Security Council the power to
determine which acts constituted aggression. Contrary to the view expressed
by the representative of Mexico, he felt that a definition which gltered the
povers of the Security Council was inadmissible. At most, a definition could
serve as guldance for the Security Council.

In conclusion, he recapitulated the main points which g definition of
aggression must satisfy: aggression must constitute a grave breach of the peace
between States; the definition must fully recognize the right of self-defence;
if instances were given, they must not be narrowed to exclude specific types of
armed attack; and the definition must fully recognize the competence of the

Security Council,

Mr. GONZALEZ GALVEZ (Mexico) noted that the United Kingdom representative

had based his contention that the Mexican delegation recognized terrorism as one
form of aggression in two working papers submitted by the Mexican delegation and
contained in document A/AC.134/L.2 (pp. 9 and 16-18). The first of those working
papers, however, was not concerned with the paragraph of the Soviet draft
relating to armed bands and was, moreover, only a working paper, not an official
proposal. Furthermore, paragraph 2 of that document stated that the Mexican

delegation considered it "hazardous to extend the concept of aggression to

Juns
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include separate elements of the use of force. ’Thus, acts constituting so~calied
indirect... aggression should be regarded as aggression only if they involve or

are accompanied by the use of force”. The second working paper was a compromise
text submitted with a view to securing the widest possible measure of support.

His delegation's position on the subject was very clear: it recognized the gréat
seriocusness of subversive acts and terroricm and felt that measures must be taken
against States committing them, but to ftreat them as acts of armed aggression might
be to justify the misuse of force and to distort the spirit of Article 51 of the
Charter. If a number of delegaticns Tound the second working paper acceptable, his
delegation might consider resubmitting it.

Turning to the guestion of the relationship betweeun the United Nations and the
development of international law, he said that while the recommendations of the
General Assembly certainly had more than moral value, their legal value was not such
that they were binding either on States or on the Security Council. Nevertheless,
the laying down of a standard of international conduct affected the way in which
international law was created. There was no uniform%ty with repard to the degree
of validity that different sources of international law were recognized to have;
for example, the International Courl of Justice made no distinction between the
validity of conventions, internutioval custom, general principles, judicial
decisions, and so on. The question was whether or not the definition of aggression
constituted a general principle of law. If so, could the povers of the Security
Council be limited by it? In general, did the Security Council have to respect the
principles of international law? International law undoubtedly played a lesser part
in the United Nations than it had in the League of Nations. It was the purpose of
the United Nations not to re-establish a legal order that had been violated, but
to maintain peace. Gince the San Francisco Conference had decided that United
Nations action would be political rather than legal in nature, an altempt must be

made to bring political action cloger to international law in practice. Thus,
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instead-of clinging to the discretionary power given to it by the Charter, which
authorized it even to go directly against a general principle of law, the Security
Council must make every effort to conform to the principles of international law.
A definition of aggression should therefore not take account of the Security

Council's discretionary power.

Mr . ROSSIDES (Cyprus) felt that a definition of aggressicn was an

essential element ir international law and was necessary to ensure crder within the
international comnunity. It was the role of the United Nations to ensure the
maintenance of internaticnal peace and security. The drafting of a legal definition

of aggression acceptable to all States would therefore facilitate its task. Before

D

the zdoption of the Covenant of the League of Nations and the United Nations Charter,
war had been a generally accepted phenomenon, not subject to international sanctions.
No State had wanted a defintion of aggression which might limit its national
sovereignty. Now the situation was different. It was no longer a question of the
desirabpility of drafting a definition cf aggression but rather of deciding what

type of definition it should be and of hastening its adoption. That was why he
welcomed the constructive statements that had been madg, particularly by the French
representative, who had favoured a precise definition of aggression, and by the
United Kingdom representative, who had said he could accept a defintion of
aggression meeting certain criteria.

Be wished to give some preliminary explanation of what the concept of
aggression meant to him. Aggression was not only a physical manifestation, as the
representative of Canada had said, but also had a psychological content. 1In other
words, it was also the manifestation of a tendency to self-assertion. The various
types of aggression included political aggression for expansionist purposes,
military aggression in the sense of an unprovoked armed attack and finally
aggression in the legal sense of the term, which was the type the Committee had to
study in the context of the Charter. Article 2, paragraph L of the Charter applied
to any use of force, and Article 1, paragraph 1, applied to situations, including
aggression, which might lead to a breach of the peace. Lastly, Article 39 defined
the role of the Security Council in the event of any threat to the peace, breach

of the peace, or act of aggression. The Committee therefore only had to define
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that type of aggression which constituted the most serious form of a breach of the
peace. It did not have to concern itself with threats to the peace or other types
of breaches of the peace. The purpose of the definition of aggression was to help
the Security Council to determine when a case of direct aggression existed. As far
as indirect aggression was concerned, he agreed with the United States
.representative that there was no need to define it and that it was the
responsibility of the Security Council to decide whether in any given case the
indirect use of force could be considered aggression.

In the case of entities other than States, the use of force was a question
which came under the Commission on Human Rights or was covered by Article 11 of
the Charter and did not involve the definition of aggression. On the other hand,
the fact that some States were not universally recognized did not mean that they
did not exist as States, that they were not bound to observe the principles of the
Charter or that, in consequence, the definition of aggression did not apply equally
to them. ;

Lastly, he pointed out that, at the General Assembly's twenty-third session
in 1968 the General Committee had decided that it was not desirable for the items’
"wraft Code of Offences against the Peace and Security of Mankind" and
"International criminal jurisdication" to be included in the agenda until further
progress had been made in arriving at a generally agreed definition of aggression.
In doing so, the General Committee had recognized the need for a definition of
aggression;.otherwise, it would have recommended the immediate inclusion of the
two items in the Assembly's agenda. He therefored hoﬁed that, despite some

disagreements, the Committee would arrive at a generally acceptable definition of

aggression.

Mr. CHKEIKVADZE (Union of Soviet Socialist Republics) said he understood

that consultations were in progress among the sponsors of a proposal submitted in
1968 with a view to the drafting of a new joint text. He would like to hear the
observations of those delegations on the Soviet draft so that he could take a

position when the outcome of the consultations was made known.
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Mr. BERRO (Uruguay) felt the Committee would save time if statements
could be grouped together to a greater extent, a step which would have the
additional advantage of affording members of the Cpmmittee éome days to reflect on
them. As a lawyer, he hoped for a definition that would respect the principles of
the Charter, be in conformity with International law and have the effect, by reason
o7 its merit, of preventing any attemptﬁat aggression in the world, something that
the provisions of the Charter and the resclutions of the Security Council had not

so far achieved.

Mr. GONZALEZ GALVEZ (Mexico) suggested that, to accelerate its work, the

Committee night set up a working group which could hold an exchange of views and

then study the constructive ideas made by some delegations which had not submitted

any draft provosals.

Mr. ROSSIDES (Cyprus) supported the idea of setting up a working grcup

but felt that it woulst be somewhat premature to take a decision to that effect at

the present stage.

The meeting rose at 12.350 p.m.
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(continued)

Mrs. GAVRILOVA (Bulgaria) noted a favourable atmosphere in the Committee,
which was attributable to the substantial progress made at the previous session.
She felt that if the Committee continued to work in the same constructive spirit
it should be able to complete the task of drafting a definition of aggression at
the present session. The draft definitions already submitted had enough features
in common, and represented a sufficient convergence of views on the main principles
and scope of a definition, to constitute a solid basis for the final conclusion of
one of the most arduocus and delicate tasks facing the United Nations.

Her delegation welcomed the USSR draft propoasl (A/AC.13L4/L.12), which was a
"mixed" type of definition, corresponding to the wishes and views of the majority
of Members of the United Nations as expressed‘in the Special Committee and the
Sixth Committee of the General Assembly. It covered violations of the rules of
internationsl law in contemporary relations between States in their broader aspect
and was in accord not only with the interests of States but also with contemporary
international law. Like the other drafts submitted it was wholly based on the
United Nations Charter, and more particularly on Chapters I and VII.

A1l members of the Committee seemed to be in agreement that the definition of
aggression should in no way restrict the power of the Security Council to determine
the nature of an armed conflict between two or more States; on the contrary, it
should serve as a guide and a necessary supplement to the Charter, assisting the
Security Council to make such a determination.l The definition of aggression could
thus not only Till a gap in the theory of international law but also provide a
1link between the general provisions of the Charter and their application to
specific cases of aggression.

Both the thirteen-Power draft definition (A/7l85/Rev.1, para. 9) and the
USSR draft proposal treated aggression as a serious international crime having
consequences not only for the States directly involved but also for all mankind
and for peace throughout the world. In the present state of international affairs

it was hardly necessary to prove that local conflicts had repercussions throughout
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the world, increased tension and threatened the peace and security of mankind.

There was disagreement, however, as (o0 whether the international crime of aggression
reant only acts of armed aggression or also included preparstions for aggression.
Her dellegation considered that the broader concept of aggression as a complex of
interrelated acts, i.e. the planning, preparation and launching of an aggressive
war, was more in accordance with modern legal ideas and international practice.

The second preambular paragraph of the USSR draft was' clearly based on such

medern prineiples of international law.

For years lawyers both inside and outside the United Nations had hesitated to
accept or had flatly rejected the idea of priority - i.e. that the party guilty
of aggression was the one which first disturbed the peace between two States.
However, in her view, the question was not which party fired the first shot but
which first organized an act of aggression using armed force against another State;
clearly what was wmeant was not an isolated accidental shot over an international
frontier, or a frontier incident, but an organized attack employing armed force.
Her delegation considered the criterion of priority a highly useful element in the
definition of aggression since priority could be determined objectively.

At the same time, her delegation could not regard as Jjustified the idea of
so-called "preventive wars" or the theory that only an "unprovoked" armed attack
constituted aggression. Acceptance of the idea of preventive war would make not
only the definition of aggression but the whole activity of the United Nations
under Chapters I and VII of the Charter completely pointless. If any movement of
‘ troops near the borders of a State could be equated with a threat to its security,
entitling it to strike back with all the means at its diéposal in a so~called
"preventive war”, that would mean that any aggressive war could be justified, since
such pretexts could always be found. Unfortunately, the case was far from
theoretical. A glance at the conflicts occurring in practice would confirm the
absurdity of the idea of preventive war and of the attempt to\exclude such action

from the definition of aggression.

A closely related guestion was the problem of self-defence. Those opposed to

a definition of aggression often referred to the difficulty of distinguishing

between aggression and self-defence. But that only confirmed the need for a clear
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definition. The absence of clear and undisputed criteria for distinguishing
aggression -~ i.e. armed aggression involving the illegal use of force - from the
legitimate use of force authorized by and under the control of the Security
Ccouncil, including the right to individual and collective self-defence - would not
only make any definition of aggression meaningless but was also fraught with
dangerous consequences. Both types of action involved the physical use of armed
force but were fundamentally different in their legal, moral and political nature.
Under Arficle 55 of the Charter and in accordance with generally accepted
international rules, a sovereign State had the right to use armed force in its own
defence only to repel an armed attack against it. It could not do so in order to
take preventive measures or to respond to violations of its rights other than
arred attack. The need for a clear distinetion between the legal and illegal use
of force had'been taken into account in previous draft definitions and the USSR
proposal.

The USSR definition also included the idea of indirect aggression, i.e. the
use of armed force, through camouflaged and subversive activities, to bring
about internal upheavals in other States orlradiéal changes in their policies in
the interests of the aggressor. That type of aggression, which was particularly
charateristic of the present time and no less dangerous than direct aggression,
especially for nations which had recently become independent, was often 1ntended,
as the fourth paragraph of the preamble of the USSR draft stated, to encroach
upon the social and political achievements of the peoples in question.
Paragraph 2 C of the USSR draft enumeratéd the most dangerous and flagrant types
of indirect aggression and was illustrative rather than exhaustive. Her delegation
considered that failure to include indirect aggression in the definition of
aggression would be a serious omission.

The responsibility of the aggressor for his acts was another important
element in the USSR draft. It had in fact been the efforts of the peoples who
had suffered from fascism and nazism to establish the responsibility of their
oppressors that had led to the long attempt to define aggressicn. The definition
would have no practical meaning if it did not indicate to the organ which would

apply it, i.e. the Securit v Council, what the responsibility of the aggressor
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was and what political and moral sanctions should be applied against it under the
Charter. Without such provisions, the definition would lose its preventive
character and would fail to be the effective instrument in the hands of the United
Nations that it should be. \ -

A She welcomed the degree of agreement that existed in the Committee on many -
roints, and in particular she supported the Mexican delegation's suggestion for
the establishment of a working group. In the interests of saving time, her
‘delegation would propose that the Committee should hold informal meetings in the
afternoons to study the drafts submitted. ‘ 7

Nr . EL-ERIAN (United Arab Republic) said that, whatever differences of

approach might exist in the Committee, there was little difference about the
urgent need for defining aggression ‘and the importance of a definition to
contemporary international problems and the international legal order.

His delegation had always been in favour of defining aggression. In 1945, it
had suggested that the United Nations Charter should include a general definition- -
of aggression, and in 1953-1954 had suggested a "mixed definition". In 1967 it
had co=sponsored a twelve-Power draft declaration on aggression (A/7185/Rev.l,.
para. 7) and an amendment (ibid., para. 10) to the thirteen-Power draft declaration
(;p;g,, para. 9). Its interest in the definition of aggression was far from merely
academic: 1t also resulted from the titter experience of the Arab countries,
which had suffered aggression in all its forms, the latest being a war of aggression
launched against them and the military occupation of parts of their territory in
violation of the Charter and in defiance of the will -and authority of the United
Nations.

There were constitutional, legislative and political reasons for completing
the task of defining aggression by an early date. From the constitutional *
standpoint, the General Assembly had already accomplished much substantive work in
elaborating certain basic concepts of the Charter, such as human rights, self=-
determination and the sovereign equality of States. The elaboration of the concept
of aggression was actually even more important since it related to the basic
purpose of the United Netions as defined in Article 1, paragraph 1, -of the Charter.
Legislatively, the General Assembly had taken a number of important steps to |

e



A/AC.13L4/SR.33 -50~-

(Mr. El-Erian, United Arab Republic)

develop international criminal law, but had deferred action on the draft code of
offences against the peace and security of mankind and on international criminal
Jurisdiction since it considered those subjects related to the question of
defining aggression. The political reasons for expediting the definition of
aggression were cogently stated in the seventh preambular paragraph of the USSR
draft proposal. The idea stated there of the definition acting as a restraining
influence on a potential aggressor was also reflected in the fifth preambular
paragraph of the twelve~Power draft declaration and the sixth preambular paragraph
of the thirteen-Power draft declaration; but his delegation considered the idea to
be more completely expressed in the USSR draft proposal. )

Orie important criterion which must be taken into account in formulating the.
definition was that it must be fully consistent with and founded upon the
provisions of the Charter. The task of the Speeial Committee was not to rewrite
the Charter but to enunciate a basic concept it contained. The Committee should
remember, however, that the Charter was to be interpreted in the light of the way
it had been applied and of the developments that had taken place in the past )
twenty-three years. In resolution 2330 (XXII) the General Assembly had instructed
the Special Committee to carry out its task having regard to the international
legal instruments relating to the matter and the relevant precedents, methods,
practices and criteria, which included the Charter.

The question of weapons of mass destruction, referred to in the Soviet
draft was most important. The Geneva Protocol for the Prohibition of the Use in
War of Asphyxiating, Poisonous or Other Gases, and of Bacteriological Methods of
Warfare was still valid, and in resolution 2162 B (XXI) the General Assembly had
called for strict observancé by all States of its principles and objectives apd had
invited all States to accede to it. At its sixteenth session the €eneral Assembly
had adopted a Deciaration on the prohibition of the use of nuclear and thermo- ‘
nuclear weapons, which stated that the use of those weapons was contrary to the
laws of humanity and a crime against mankind and civilization. At the twenty=-
second session, on the initiative of the Soviet Union, the Gene;al.Assembly had
expressed its conviction in resolution 2289 (XXII) that it was essential to continue
urgently the examination of the question of the prohibition of the use of nuclear

weapons and of the conclusion of an appropriate international convention. The
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draft definition to be produced by the Special Committee should reflect the aims of
those basic resolutions of the General Assembly and thus be instrumental in
Preparing the ground for such a convention.

There was some disagreement about the scope of the draft definition. Aﬁ the
31st meeting, the representative of the United States had given a rather strict
interpretation of it, saying that the task of the Committee was to define
aggression and not to spell out the various legal consequences of an act of
aggression. The rep;esentative of the United Kingdom, at the 32nd meeting, had
supported that interpretation and said that certain elements, such as the
consequences of aggression and the non-recognition of the gains resulting from
aggression did not belong in a definition of aggression. His delegation felt that
the draft definition should not be a mere catalogue of acts of aggression; the
illegal effects of aggression and the question of responsibility were essential
parts of the definition. In 1963 the International Law Commission had been
advised by its Sub-Committee on State Responsibility to give priority to the
definition of the general rules governing the international responsibility of the
State, taking into account new developments of international law in other fields,
notably the maintenance of peace. Thus it had been decided to examine the question
of State responsibility on a broader basis than hitherto. His delegation attached
much importance tc the question of the political and material responsibility of
States and the ecriminal responsibility of individuals, and hoped that their
inclusion in the draft definition would generate renewed interest in the
development of international criminal law.

The international community had been struggling for many years to make
illegal all gains resulting from the illegal use of force. Article 17 of the
charter of the Organization of American States, for example, was concerned with
the inviolability of the territory of a State; no territorial acquisitions or
special advantages obtained either by force or by elements of coercion were to be
recognized. As early as>l9h9 the International Law Commission had drafted a
Declaration on the rights and duties of States which provided, amongst other
things, that every State had the duty to refrain from recognizing any territorial-
acquisition by another State gained by the illegal threat or use of force.

Article L9 of the draft articles on the Law of Treaties stated that a treaty was

[ene



A/AC.13L4/SR.33 ' 52—

(Mr. El-Erian, United Arab Republic)

void if its conclusion had been procured by the threat or use of force in violation
of the principles of the Charter of the United Nations, and article T0 dealt
specifically with the treaty obligations of aggressor Staées. All those provisions
had helped to control the effects of the illegal use of force.

The draft proposal submitted by the Soviet delegation represented a
significant step forward; it was precise but comprehensive and took into account
the work done previously in Geneva and the views expressed in the thirteen-Power and

vielve -Power drafts. His delegation noted in particular that the last two
preambular paragraphs and the last three operative paragraphs of the Soviet draft
were more explicit than the other drafts.

With regard to the Committee's method of work, he felt that it would be right
to take the question of direct armed aggression first. Other kinds of aggression,
although illegal under the Charter, were much more problematical. The question of
direct armed aggression lent itself more easily to agreement, and he hoped that
by the time the United Nations reached its twenty-fifth anniversary the Special
Ccmmittee would have brought its work on that subject to a successful conclusion.
His delegation supported the suggestion of the fepresentative of Mexico that a
working group should be established to study the various drafts before the

Ccmmittee and the ideas developed in the course of the discussion.

Sir John CARTER (Guyana) said that his delegation wished to comment first

of all on some of the observations made by previous speakers. The representative
of Canada had expressed the view that an adeguate definition of aggression must be
formulated in a manner acceptable to all the permanent members of the Security
Council. His delegation reccgnized that the definition should be generally
acceptable to all Member States, but saw no reason why the approval of the great
Povers was particularly necessary. That idea was out of date at the present time,
when all peoples claimed the right to a role in international affairs. His
delegation considered that a definition of aggression supported by the great

ma jority of Member States, even if opposed by the great Powers, would inform world
public opinion about the legal restrictions on the use of violence in international
relations; it would enable people to judge the foreign policy decisions of
Governments and would encourage them to bring pressure to bear to change policies

that represented a significant departure from acceptable international behaviour.
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That was one of the fundamental burposes and functions of a definition of
aggression, and all Member States should recognize the fact. His delegation was
convinced that a definition of aggression, even if adopted by a majority vote, |
would be conducive to a better legal order.
The representative of France had expressed the view that the Security Council

‘ had exclusive power to determine the existence of aggression and to make

recommendations or take measures accordingly. Although Guyana was a co-sponsor of
the twelve-Power and thirteen—Powgr drafts, it was prepared to accept that view
subject to certain qualifications, Firstly, under the Charter the General Asseumbly
was also legally competent to determine that an act of aggression had been
committed. The difference was that under Article 25 Member States were obliged to
accept and act upon such determinatian by the Security Council, whereas a similar
determination by the General Assembiy did not have the same legal force. There
was nothing in the Charter, howevér, to prevent a Member State from Qoluntarily
agreeing to act on such a determination by the General Assembly, within the
limitations of the Charter's provisions. The second qualification related to the
competence of the General Assembly to recommend action to Member States after
making a determination of that kind. It was not quite clear from Article 11,
paragraph 2, of the Charter whether t0 make recommendations requesting the
termination of military hostilities would be tantamount to taking action, in which .
case the matter would first have to be referred to the Security Council. His
delegation, however, subscribed to the interpretation given by the International
Court of Justice in its Advisory Opinion on Certain Expenses of the United Nations,
that "action" within the meaning of Article 11, paragraph 2, meant enforeement -
action. Consequently his délegation had no difficulty in accepting a draft
definition of aggression emphasizing the exclusive competence of the Security
Council to make a legally binding determination about the existence of an act of
aggression. Strictly speaking, it might be correct to omit any reference to the
General Assembly from the definition of aggression. If that ﬁas done, however,
it could not in any way detract from the generaily accepted cdmpetence of the

General Assenbly in questions relating to peace~keeping.

.
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The view had been expressed in the Committee that an adequate definition must
take into account political entities whose claim to statehood was in some way
disputed or qualified. That was confusing, because those who supported that view
also insisted that an adequate definition of aggression must be in strict
conformity with the Charter and should, moreover, be as free as possible from any
ambiguities. If "political entity" was given its usual meaning, any opposition
party in a democracy could be included in that category on equal terms with the
colony of Southern Rhodesia. If on the other hand "geo-political entity" was meant,
it might be better to say so. In any event, a definition of aggression in the
strict Charter sense must necessarily exclude any geo-political entity not
contemplated in the provisions of the Charter - in short, all non-state entities.
The only exception to that was the United Nations itself.

Referring to the view that an adequate definition of aggression must take

account of the psychological requirement, or animus aggressionis, he said that a

definition of aggression could not take into account the element of intent if the
criterion of strict interpretation of the Charter was to be maintained. The context
in which the Charter had been drafted and the wording of Article 2 (4) argued
against the view that intent was a necessary component of aggression. If that
element were included in a definition of aggression, it might tempt an aggressor

to . rely on such spurious defences as anticipatory self-defence, duress per minas

or mistake. No legitimate defence of mistake could be open to a State inadvertently
unleashing a nuclear attack. )

His delegation's initial reaction to the draft proposal submitted by the USSR
(A/AC.134/L.12) had been that it represented a serious effort to formulate a
definition which would command as widé an acceptance as possible. Some of its
preambular paragraphs were an improvement on the corresponding paragraphs of
proposéls submitted at the first session and he hoped that they would be taken into
account by the sponsors of those proposals.: Other preambular paragraphs, however,
introduced new elements which were not part of the generally accepted norms of
international law.

In operative paragraph 1 of the USSR draft proposal, aggression was qualified

by the use of the word "armed", which was not the case in the corresponding
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Paragraph (operative paragraph 1) of the thirteen-Power draft proposal
(A/AC.134/L.6). Tt was his understanding, however, that the sponsors of the latter,
while believing that aggression also had its economic, ideclogical and cultural
manifestations, agreed that the Committee should concentrate on the armed. form,

and he would therefore support any proposal for the inclusion of the word "armed"
in the appropriate phrase. He associated himself with the comments of the
representative of Cyprus concerning the inadmissibility of a distinction between
direct and indirect armed aggression.

He did not agree with the emphasis on the principle of priority in opefative
paragraphs 1 and 2 B in the USSR draft proposal. Since the legitimate use of force,
under Article 51 of the Charter, necessarily involved.a response to an illegal
military move, it was hard to conceive of a situation in which the aggressor would .
be any other than a State first resorting to force in contravention of the relevant
Charter provisions. Moreover, operative paragraph 2 B did not appear to express
the intention of its sponsor since a Member State could resort first to any of the
acts enumerated pursuant to a determination of the Security Council, as operative
paragraph 6 appeared to recognize. '

His delegation was not happy about the wording of the eecond part of operative
paragraph 1 of the USSR draft proposal. If it was accepted that the provisions of
the Charter reflected its purposes and principles, then the use of the words
"purposes and principlesf appeared to be superfluous. If, however, the wording was
interided to suggest that the provisions of the Charter were not necessarily based
on its purposes and principles, then the use of the word "and" after principles was
objectionable. A State. moreover, might then resert to the use offarmed force,
first, against another State and assert that such action, although it violated the
provisions of the Charter, was consonant with its purposes and principles.

His delegation was concerned over the omission from the USSR dreft proposal
of certain important elements which were contained in the thirteen-Power draft
proposal (A/AC.134/L.6), such as the prihciple of proportionality, and the
provision contained in operative paragraph 4 of the thirteen-Power proposal, which
was extremely important for small countries in a world of vast military blocs and

which safeguarded the original competence of the Security Council with regard to
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enforcement action. Another omission from the USSR draft proposal was any provision
concerning the limits to be observed by a State responding to acts of terrorism or
subversion committed in its territory by irregular, volunteer or armed bands. Such
a limitation, which was in accordance with the intention of Article 51, deserved a
place in any definition of aggression. His delegation did not agree that such
attacks on the political independence or territorial integrity of States amounted
to armed aggression of an intensity justifying action under Article 51.

It would appear that the thirteen-Power and the USSR draft proposals together
met the various criteria mentioned in fhe Committee as indispensable for an
adequate definition of aggression. An illusion of conflict was created by the
refusal to accept the conclusions which followed from premises on the part of those
who argued for a strict Charter definition but insisted on criteria which would make

that impossible to achieve.

Mr. STARACE (Italy) said that the draft proposal submitted by the USSR
(A/AC.134/L.12) was an interesting contribution to the work of the Committee.
Certain of its provisions, such as the fifth preambular paragraph, the first part
of the sixth preambular paragraph from "although" to "particular case', and
operative paragraph 3, should, in the view of his delegation, be included in any
definition of aggression discussed in the United Nations. Some provisions, however,
indicated a conception of aggression which was far removed from that held by his
delegation and he could not, therefore, consider the draft proposal satisfactory.

The fourth preambular paragraph appeared to imply that the use of armed force
could be admitted in relations between countries which did not have different
social systems; that would place an unacceptable limitation on cases of aggression
which was incompatible with the Charter, in particular Article 2 (l).

Although the USSR draft proposal only dealt with armed §ggression (@irect or
indirect), it clearly implied that other forms of aggression existed. In the
2ighth preambular paragraph, for example, armed aggression was described Qs "the
most serious and dangerous form of aggression" and "this form of aggression”.

That was not in conformity with the Charter, which did not indicate any forms
of aggression other than armed aggression. The conception of aggression which
ged from the Charter (Article 1 (1), Article 2 (h);‘and Article 51) was based

[uoon
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on two essential factors: the use of armed force and an attack on the territorial
integrity or political independence 6f another State. If, therefore, the
definition of aggression was to conform to the Charter, as his delegation believed,
it should, it should contain no indication or qualification which might give the
impression that other forms of aggression other than armed aggression remained to
be defined. 7

With regard to operative paragraph 6, his delegation attached great importance
to the democratic principle of the self-determination of dependent peoples, as ‘
stated in resolution 151k (XV), but believed that that principle concerned the
internal affairs of a State and had no place in a definition of aggression, which-
concerned relations between two or more States. Accordingly, his delegation
considered that the last part of operative paragraph 6, starting with the words
"including its use by dependent peoples" should not be included in the definition .
of aggression.

The USSR draft proposal dealt with so-called indirect aggression, but it
appeared to be somewhat restrictive. The questions of organizing, assisting and
directing armed bands, irregular forces or volunteer units to infiltrate the ‘
territory of another State should be dealt with in greater detail. The USSB.draft
proposal d1d not expressly mention self-defence, either individual or collective,
but only referred to it indirectly in bperative paragraphs 1 and 6; in his
delegation's view, explicit mention should be made of the provisions of the Charter
to which reference was made in operative paragraph 6. His delegation believed that
the criterion of prilority in the use of armed force was not always applicable to
specific cases and was not always adequate to determine the true sggressor; it
should therefore be left to the Security Council to establish which State had
really committed an act of aggression, taking into account all the circumstances
of the case. Operative paragraph 5 raised the problem of the responéibility of
individuals in international law, which was a very complex problem not within the
Coﬁmittee's competence. He suggested that a different wording might be found
for operative paragraph 2 B (c), since the military occupation or annexation of a
territory could not occur without invasion. Lastly, althéugh operative paragraph U
contained a principle which was in itself just, he wondered to vhat extent the -

problem was within the Committee's competence.
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In his delegation's view, it was essential that the definition of aggression
should respect the letter and spirit of the United Nations Charter and that every
effort should be made to achieve general agreement, or in any event the agrecment
of the permanent members of the Security Council, since otherwise the definition
would serve no purpcse. The problem of aggression could not be dissociated from the
reed to respect the independence and sovereignty of States, to avoid interference
in their internal z2fisirs, and to settle differences in a peaceful manner. The
Committee should, therefore, take into account the work of the Special Committee on
Principles of International Iaw concerning Friendly Relations and Co-operation

among States.

The meeting rose at 6 p.m.
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Mr. OWADA (Japan) recalled that there had been & wide difference of views
on the advisability of establishing and continuing the present Special Committee on
the Question of Defining Aggression. His delegation had in the past expressed ;
some scepticism about the feasibility of arriving at a satisfactory definition of
aggression. It was clear that many delegations wanted to establish a workable and
effective definition of aggression because they were genuinely anxious to protect
mankind from any possibility of aggression. ﬁowever, 1t would be wrong to proceed
with the work of drafting such a definition without having a clear idea of the
practical results likely to be achieved. It was essential to be sure that in the
final analysis the merits of the definition would outweigh its demerits. At the
previous session of the Special Committee and in the Sixth Committee at the
General Assembly's twenty-third session, his delegation had already explained its
position, to which it still adhered. It was therefore superfluous at the present
stage to discuss that position any further in general terms. Instead, his
delegation proposed to set forth, as a point of departure, a few specific ideas
which reflected its basic position and should, in its view, be given full
consideration in any attempt to define aggression.

First, his delegation had always stressed that the essential prerequisite for
maintaining and strengthening international peace and security was strict and
Taithful observance of the Charter of the United Nations by all States without
exception. It might be said, in fact, that what mattered was not so much the
wording of a definition of aggression, however detailed it might be, but rather
the will and the determination of all Member States to comply strictly and in good
faith with the obligations which were expressed perfectly clearly in the principles
of the Charter. It should be constantly borne in mind that it had not been the
absence of a definition of aggression which had, in the past, hampered United
Nations efforts to maintain peace and security.

Secondly, while Japan was prepared to join in a common effort to find a \
generally acceptable definition of aggression, the definition should not, in its
view, prejudice the functions of the United Nations in maintaining international
peace and security, nor should it be misused for the purposes of political

propaganda. A good definition of aggression, if it were possible to produce one,
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should contribute to the establishment and consolidation of lasting péace and
seéurity in the international community. The definition of éggression,should not
be regarded as an end in itself, but merely as one.means of eiiminating aggression
in all its forms from the community of nations. The definition must therefore be
gengrally acceptable to the members of fhe international community. In particular,
it was essential that the definition, if it was to be workable in practice, should \
be acceptable to all the permanent membérs of the Security Council which, under the
Charter, were primarily responsible for the maintenance of international peace and
security. In that connexion, the Special Committee might be well advised to review
all the cases in which a declaration or allegation of the existence of the act of
aggression had been made in the Security Council, and to explore the possibility of
extracting such elements as might be incorporated into a truly workable definition,
able to stand the test of all those past cases. 7

Thirdly, it was essential that anyrdefinition should preserve, and not
restrict, the discretionary power of the Security Council to decide whether a
speeific situation involved an act of aggression under Article 39 of the Charter.
His delegation noted with satisfaction that the thirteen-Power draft (A/AC.lBh/L.6
and Add.1-2), as well as the new Soviet draft (A/AC.134/L.12), expressly referred
to that aspect of the question; but it did nof think that a mere general reference
was eﬁough. It would like the whole structure of the definition of aggression to
be based on that principle. Accordingly, while it would be useful for the
definition to contain an explicit provision stating that it could not be construed
as in any way affecting the Security Council's discretionary power, the definition
should also be free from any element which would in effect run counter to that
principle and destroy the freedom of the Security Council. ‘In that connexion, the
apparently automatic implications of the "first strike" principle put forward in the
Soviet draft seemed to raise considerable difficulties.

Fourthly, his delegation adhered to the view that the Special Committee should
confine itself to defining "an act of aggression” within the meaning of Article 39
of the Charter of the United Nations and should not deal with such wider notions
as "threat to the peace” or "breach of the peace” which were mentioned in the same

Article. On the other hand, there seemed to be no reason whatsoever why the
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definition of aggression should be limited to the direct use of armed force and
should not cover certain acts commonly referred to as "indirect use of armed force".
The concept of indirect aggression was still very confused and, until there was
agreement on its exact content, it would be of little use to discuss the question
in the abstract. 1In the circumstances, certain acts which were normally referred
to as "indirect aggression" should not be excluded from the definition, inasmuch
as those acts presented the same characteristics as the naked use of armed force.
The term "indirect use of force" covered the organization, support or direction of"
armed bands, or irregular or volunteer forces infiltrating into another State, the
organization, support or direction of violent disorders or acts of terrorism in
another State, and the organization, support or direction of subversive activities
aimed at the viclent overthrow of the Government of another State. If such indirect
use of force was - as it should be - included in the definition of aggression
within the meaning of Article 39 of the Charter, it would give rise to the right
of individual or collective self-defence under Article 51 of the Charter. In
that respect, therefore, there might be some doubt concerning the theoretical
correctness and practical soundness of operative paragraph 8 of the thirteen-Power
proposal, which seemed to imply that a State which was a victim of subversive and/or
terrorist acts by irregular, volunteer or armed bands organized, supported or
directed by another State, could not have recourse to the right of self-defence
under Article 51 of the Charter, The Soviet proposal did not seem, at least at
first sight, to share such a restrictive view. Operative paragraph 2 c¢ seemed
even by implication to reject that view., Nevertheless, its definition of the
concept of indirect aggression was extremely narrow, in so far as it referred
only to the sending of armed bands to the territory of another State, and not to
the act of supporting or directing them.

Fifthly, the determination of the existence of an act of aggression should
take into account the two component elements of the act: the animus and the
corpus. That was important, because.in certain circumstances an act which at

first sight seemed to involve the use of force might in fact be an act of

Juns



-63- A/AC.13k4/SR. 3k

(Mr. Owada, Japan)

self-defence and not an act of aggression. The definition should therefore make it
clear that, in order for aggression to exist, there must be not only an unlawful
act but also unlawful intent on the part of the entity committing that act.

Lastly, with regard to the guestion of aggression ratione personae, his

delegation was convinced that any act vhich would constitute aggression if
ccmnitted by or against a State‘should also constitute aggression vhen ccmmitted by
or against a political entity delimited by international boundaries or . :
internationally-agreed lines of demarcation, irrespective of the degree of
recognition accorded to that political entity. That4was not only logical, since
all the elements of aggression were present; it was also practical, in view of the
purpose for which a definition was being formulated.

Those were the salient points which his delegation wished to raise at the
present stage of the discussion. It would probably have occasion to refer to other
points when the Special Committee examined the question in greater detail. iIn
conclusion, it wished to stress the need to seek a definition of aggression that
would command general support. It also wished to draw attention to the danger of
ignoring the legitimate views of an important\part of the international communhity.

The definition to be drafted would be valueless unless it embodied the common will.

Mr. CHKHIKVADZE {(Union of Soviet SocialistARepubiics) thanked all members

of the Committee who had commented orf the new Soviet draft definition of aggression,
and those who had taken a favourable attitude towards it. His delegation would \
study ail the views put forward veryAcarefully. He wished to comment on somé
important questions mentioned during the discussion, leaving aside those dealing
with the self-determination of peoples, State sovereignty and the struggle of
peoples for their freedom and ihdependence, which he intended to go into later.

In his view, the members of the Committee were agreed that the definition
should be séientific; It could not be satisfactory unless it ignored secondary or
fortuitous phenOmené and concentrated on essentials, i.e. the specific
characteristics of the concept to be defined. It Was important for each member
of the Committee to refrain from basing its attitude to the definition on events
in a single country‘or region. Members had to work out a definition which would

be a general description of the acts of aggression committed in the past in all
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parts of the world. But at the same time it must take into account the present
international situation and the aggressive wars now being waged. It must look
forwards and not backwards, although it must be btased on past experience. It must
anticipate and provide for the future course of the struggle agéinst aggression.

He felt that, at the present stage of its work, the Committee was in a
pcsition to reach agreement at least on some important elements of the definition.
He therefore agreed with the view expressed by the representative of the United
Arab Republic at the previocus meeting that a most important contribution wculd be
rade to the cause of international peace and security if the United Nations were
to be provided with a generally accepted definition in time for the celebration of
its twenty~-fifth anniversary.

With regard to the criticisms which had been levelled at the Soviet draft
definition, he wished to draw a distinction between those which were dictated by
gocdwill and vere acccmpanied by constructive proposals, and those which were
wholly negative. He would point out once again that the attitude adopted by each
State towards the question of the definition of aggression reflected the principles
on which its foreign policy was based. The question was therefore one of those on
which a country could not indefinitely conceal the fact that it was adopting a
negative attitude; sooner or later its true position would be revealed. The
adoption of a definition could be delayed, but not prevented. His delegation was
convinced that the attempts to prevent the adoption of a definition would fail in
the end. The Soviet Union, for its part, had submitted its draft definition and
had thereby made its contribution to the task of defining aggression.

Turning to the preamble of the Soviet draft proposal (A/AC.134/L.12), he said
that it was very important because it establislied the need for a definition of
aggression. It dealt with matters of principle, and his delegation must therefore
insist on keeping it in the draft resolution. If members of the Committee had
better wording to propose for the preamble, his delegation would consider their
proposals very carefully. The Soviet preamble conformed to the spirit of the
Charter and was in keeping with the resolutions of the General Assembly and the
principles of international law. In particular, it confirmed the unassailable

rights of the Security Council and stressed the importance of the inherent right
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of peoples to self-determination and the importance of ensuring the peaceful

coexistence of States with different social systems. Lastly, it laid special
stress on the dangers of armed aggression. He therefore wishedAto retain the
substantive ideas set out in the preamble of the Soviet draft.

With regard to the operative part of the Soviet draft proposal, he was glad
that some paragraphs had been favourably received, in particular by the
representative of France, who had said that the operative part furnished a good
working basis.

As for the criticisms which had been expressed, he wished to reply first of
all te those which had been levelled at the criterion of priority. Operative
paragraph 1 related to armed aggression by a State, i.e., an international conflict.
The paragraph was thus éonsistent with the provisions of Article 2 (4) of the '
Charter, which concerned international and not internal conflicts. Internal
conflicts and civil wars came exclusively within the national competenée of the -
States concerned. The question of intervention by a third State in an internal
conflict required separate treatment. The criterion of priority was not a new
concept. It was referred to in the report which the Mixed Commission had submitted
to the Third Committee of the League of Nations in September 1923 in connexion
with a mutual assistance treaty - a report which stated that, whenever invasion
of a territory constituted an act of aggression, it was essential to determine
which State had viclated the frontier, i.e., which State had attacked first. The
criterion of priority was also affirmed in the 1925 Treaty of Locarno, the 1926
Franco-Romanian Treaty of Friendship and the 1927 Franco-Yugoslav Treaty of
Friendly Understanding. The importance of the criterion of first use of armed
force was also recognized by many experts. For example Kelsen, a renowned bourgeois
expert on irternational law, had written that only an aggressive war waged by a
State which had been the first to commit an armed attack against another State was
illegal.

Also worthy of note was a paper by the Royal Institute'of International Affairs
in the United Kingdom, according to which it could be confidently stated that in
most cases the side which began hosfilities was the aggressor. Thus, the aggressor .

was the side which began hostilities, i.e., which first committed the act of armed
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aggression. ILater in the same paper there was a statement to the effect that in
mest cases, as had been shown, the State which first resorted to armed force was
the aggressor.

When the problem of defining aggression had been discussed in the International
Iaw Commission, the Speéial Committee on the.Qﬁestion of Defining Aggression and
other United Nations organs, representatives of many States had also pointed out
that the criterion of the first use of armed force made it possible to establish
quickly in any particular case who was the aggressor and who was the victim of
aggression. It had rightly been pointed out that that criterion followed directly
frcm the Charter, and in particular from Article 51.

To refuse to accept the principle of priority was to justify preventive wars,
which his delegation condemned. Accordingly, his delegation could not accept the
idea that the reference to the principle of priority should be excluded from the
definition of aggression. A reference to that principle was essential, to enable
States to exercise their right of self-defence, as provided for in Article 51 of
the Charter. The Soviet draft proposal was designed to prevent States from
resorting to the use of force except in the cases provided for in the Charter. In
order to determine priority, it would be necessary to make investigations and
establish the facts. The Security Council, which was responsible for that task,
had many means of establishing who was the aggressor.

Some representatives had argued that it was inappropriate and impossible to
refer, in the definition of aggression, to the prohibition of the use of weapons of
mass destruction, particularly nuclear weapons. That was another point on which
his delegation's views were equally firm. As the critics of paragraph 2 B (a) of
the Soviet draft proposal had not been able to object to the substance of the
paragraph, they had raised objections of a procedural nature. They had said that
the question of the prohibition of the use of nuclear weapons was a political
problem which came within the purview of the First Committee and that nuclear
weapons should not therefore be mentioned in the definition of aggression. They
had also said that aggression could be committed by weapons of any kind and that
there was therefore no reason to pick out nuclear weapons. The Soviet draft

oronocsal stressed the prohibition of the use of nuclear weapons, which were, beyond
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any possible doubt, by far the most horrible weapons at present in existence.
Moreover, a reference to nuclear weapons did not exclude the possibility of also
condemning acts of aggression committed with conventional weapons. —

While insisting on the need to refer in the definition of aggression to the
prohibition and condemnation of the first use of nuclear weapons, the Soviet
delegation did not exclude the possibility of improving the drafting of the
relevant part of its proposal. As far as the substance of the matter was concerned,
the Soviet proposal should not meet with any objections from members of the
Committee.

He wished to deal next with the comments made on operative paragraph 2 C of
the Soviet draft proposal, which described as an act of indirect armed aggression
the use by a State of armed force by sending armed bands, mercenaries, terrorists
or saboteurs to the territory of anocther State and engagement in other forms of
subversive activity involving the use of armed force with the aim of premoting an
internal upheaval in another State or a reversal of policy in favour of the
aggressor.

His delegation considered that such acts were a violation of the principles of
the United Nations Charter, particularly the provisions of Article 2 (4), and
infringed upon the independence of States. There were many examples in history of
indirect aggression designed to overthrow a political régime, crush a national
liberation movement or enslave a people. For instance, Hitler's action in sending
armed bands to Austria had led to the Anschluss and the use of mercenaries in
Africa had served the interests of the colonial Powers. It was thererore gssential
to ensure that armed bands, mercenaries, terrorists and saboteurs could not be sent
to the territory cf ancther State. Such acts had, moreover, been condemned in
General Assembly resolution 380 (V) which dealt with both direct and indirect
aggression, and the Internaticnal Law Commission had also studied the matter. The
Soviet delegation, in preparing its own draft, had taken into account the facts he
had mentioned above, together with the ideas contained in the thirteen-Power draft

proposal (A/AC.134/L.6 and Add.l and 2) and the four-Power draft proposal
(A/AC.134/T.4/Rev.1 and Add.1).
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Some objections had been raised to operative paragraph 5 of the Soviet draft
definition, which dealt with the question of the responsibility incurred by the
aggressor. It had been said, for instance, that the problem of the legal
consequences of aggression was unrelated to the need to define aggression and
should be dealt with in other instruments, such as the draft Code of Offences
against the Peace and Security of Mankind. However, that objection was groundless,
since it was impossible, after defining a crime, to say nothing at all about its

consequences, In that connexion, he referred to the Roman law maxim nullum crimen

nulla poena sine lege, which was applied by all States in their domestic law. That

principle meant that there were no crimes or punishments other than those provided
for by the law; and, since the law could not define a crime without prescribing

the punishment for it, there could not be any crime without a punishment or, vice
versa, any punishment without a crime. That meant that there was no international
crime without responsibility; and that was the principle applied in the Soviet
draft definition. The Soviet proposal was based on the assumption that all points
relating to aggression, which was held by the peoples of the world to be a crime
against peace and mankind, should be formulated and set down in one place. It
would be wrong to decide that certain elements should be set aside for incorporation
in other instruments.

Some members of the Committee had asked why the Soviet Union had submitted a
nev draft definition, different from the earlier ones. To them, he replied that
there was no contradiction in principle between the various texts. His country's
position on the subject was unalterable.

At the same time, however, the new draft took into account the discussion ‘
there had been on earlier Soviet proposals. The fact that the USSR was novw
submitting a new proposal was, on the one hand, further confirmation and development
of the Soviet Government's unswerving opposition to aggressive wars and, on.the
other, the result of examining many proposals made at earlier stages in the
consideration of the guestion of defining aggression and the specific proposals

put forward in 1968.
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In conclusion, he said that the Committee had a possibility of completing
its work successfully. It had at its disposal a mass of historical material from
the discussion of the guestion in the United Nations and a number of new draft
definitions, which together constituted a basis for future progress and should
make it possible to escape from stagnation and arrive at a definition of aggression.:
His delegation intended to take an active part in the work of the Committee and
the drafting group and would pay regard_to all constructive suggestions which might
be submitted; and it appealed to ail members of the Committee to make every effort
to reach agreement at least on certain elements of the definition, with a view to

the early completion of a task which would serve the cause of internaticnal peace

and security.

ORGANIZATION OF WORK

The CHAIRMAN said that, in pursuance of suggestions made at the 32nd

meeting regarding the establishment of a working group, the Mexican delegation had

drafted a proposal which could be submitted to the Committee at its next meeting.

Mr. GONZALEZ GAIVEZ (Mexico) said that the final version of his proposal

"was not yet ready. He still had to have certain consultations with a View to
producing a text which would be certain to command the support of all delegations.

He did not want to introduce his proposal until he was sure that no delegation

would vote against 1t.

The meeting rose at 12.5 p.m.
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CONSIDERATION OF THE QUESTION OF DEFINING AGGRESSION
(GENERAL ASSEMBLY RESOLUTIONS 2330 (XXII) AND 2420 (XXIII) (A/7185/Rev.l;

A/AC.154/3; A/AC.154/L.12) (continued)

Mr. AICIVAR (Ecuador) said that since his delegation had stated its
position on the thirteen-Power draft declaration (A/7185/Rev.l, para. 9) at the
Committee's previous session, he would confine his comments at the present meeting
to the USSR draft proposal (A/AC.134/L.12).

Operative paragraph 6 of that draft referred to the use of force in accordance
with the Charter of the United Nations as an exception to the principle of the
prohibition of the threat or use of force. 1In his delegation's view, that
sigrificantly affected the legal content of the principle of the prohibition of
war as an instrument for the settlement of international disputes, which had been
a general rule of international law since the adoption of the Covenant of the
League of Nations. The prohibition had been laid down as a rule of jus cogens in
the Briand-Kellog Pact of 27 August 1928, under whiqh the Contracting Parties
had renounced war as an instrument of national policy, and had been confirmed in
the Iondon Agreement of 8 August 1945 and General Assembly resolution 95 (I).

The preamble of the Briand-Kellog Pact had recognized the right of self-defence

and Kelsen in his Principles of International Law had considered that only two

types of war were not expressly prohibited under the Pace - a war which was not an
instrument of national policy and a war against a State which had gone to war in
violation of its obligations under the Fact (i.e., in exercise of the right of
self—defence). The use of force, whether domestically or internatiohally, was
justified only as a coercive measure against an illegal act which disturbed the
order of society. Domestically, the authority for such a use of force was vested
exclusively in the legislative organs of the society. Internationally, war was an
institution whose lawfulness was subject to conventional rules of law. Although
the resort to war by States was prohibited under the Covenant of the, ILeague of
Nations, the decentralized system of international security set up under the ILeague

had permitted its Members, under Articles 12 and 16 of the Covenant, to take
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collective measures against an aggressor whether or not that State was a Member of
the League; the Council of the League could only recommend to States what
contingents they should commit to the collective action. ‘Under the Briaﬁdeéilog
Pact the right of an individual State to take action had disappeared, since wari
was renounced as an instrument of national policy. That could not mean, however,

" that illegal acts were to go unpunished. The only possible conclusion was that
thenceforth a monopoly of the use of force was vested in the international commuhity.

The Pact had not established any specific machinery through which the
international community was to act. While some thought that the appropriate
machinery was the League of Nations, others rejected that view on the grounds that
not all States parties to the Pact were Members of the League. His delegatibn
supported the first position because it felt that the Pact wag a logical corollary’
of the gystem of collective security set up by the Covenant of the League. ’
Moreover, the rules of positive law which regulated the system of international
gecurity under the League had now acquired universal scope and become binding,
either through customary or through treaty law, even on States which were not
Members of it. CObviously, then, the centralization of the right to use force in
the international community was, under the Tact, a rule of general international
law whogse legal effect was not diminished by the lack of procedural rules. |

The Briand-Kellog Pact had been incorporated in the United Nations Charter,
which expressly vested the monopoly of the use of force in the United Nations.

Only the competent organs of the Organization had the right tQ use force in order
to maintain international peace and security. Accordingly, tﬁe use of force by any
State constituted the crime of aggression and entailed the liability deriving from
the rules of law in force, just like a crime under a national system of law.

His delegation considered that the definition of aggression should begin by
referring to the monopoly of force vested in the legally organized international
community, the United Nations, which was the point of departure taken in the
thirteen-Power draft declaration. In that respect, therefore, it had some

difficulty with the USSR proposal.
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Furthermore, his delegation did not believe that the inherent right of
self-defence was an exception to the principle laid down in Article 2, paragraph U4,
of the Charter, just as it was not an exception to the criminal code of any
country with respect to the crime of homicide. Under national criminal codes, if
an individual was a victim of aggression and killed his adversary in defending his
life, the law merely exempted him from the responsibility he would have borne had
there been no extenuating circumstances. Similarly, under the United Nations
Charter, no State was empowered to use force; Article 51 recognized the inherent
right of self-defence only to the extent that it exempted the State using force
to repel an armed attack from liability until the Security Council had determined
what means were to be employed to maintain international peace and security. That
was the only possible legal interpretation of the right of self-defence under the
constitutional system of the United Nations. The thirteen-Power draft declaration
carefully placed the only two cases in which the Charter recognized the use of
force as legitimate in the legal context of the system of international security
set up by the United Nations. The principle prohibiting the threat or use of force
was a rule of jus cogens and would be dangerously watered down if exceptions of
any kind were admitted. / |

Paragraph 2 C of the USSR draft proposal also caused his delegation some
difficulty, not so much because it referred to the concept of "indirect armed
agegression” as because it was not clear what its implications were with regard to
the right of self-defence.

His delegation held that economic and political pressure should be considered
as part of the concept of force. It knew very well what such pressure could mean
to a small country in the present state of international affairs. Economic
pressure could mean starvation, and starvation killed as surely as the atomic bomb.
There could be no doubt that such pressure constituted an unlawful act which
violated the United Nations Charter. The only difference of opinion that existed
on that point was that some felt that such a violation involved the principle of
the prohibition of the threat or use of force, while others felt that it involved
the principle of non-interference in the domestic affairs of other States. It was
true that the San Francisco Conference had rejected a proposal to expand the

concept of force to include more than armed force and had disclaimed competence
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to adopt a definition of aggression. What had prevented it from doing so, however,
was not any valid legal reason, but the political determination of the great Powers
to reserve to the Security Council the power to determine whether any pf'”‘culari~~
act constituted an act of aggression. The bitter consequences of that decision
were known to all. ) '
Even if it was accepted that the concept of force as used in the Charter was-
restricted to armed force, that did not necessarily lead to the conclusion that
armed aggression was the only form of aggression. Aggression implied an attack,5
which could take many forms. By limiting the exercise of the right of.self-défence
solely to the cases of armed attack under Article 51, the Charter had recognized -
that there were other types of aggression. Intervention, for example, was & form
of aggression which was carried on in the most varied forms. The sending by a
State of armed bands, terrorists or saboteurs to the territory of another State was
clearly an act of aggression, but it was not on the same plane as the recognized
forms of armed aggression. It was true that the USSR draft described such acts as
acts of "indirect armed aggression". But it might be concluded, on the basis of"
operative paragraph 1, that they constituted a basis for the exercise of the fight
of self-defence, a position with which his delegation could not agree. The S
thirteen-Power draft declaration, on the other hand, simply defined direct armed
aggression. Without entering into a consideration of the forms of indirect -
armed aggression, it took care not to extend the right of gself-defence to cases
beyond the limits set by Article 51 of the Charter. To do so would be extremely

dangerous for the small countries.

Mr. MUTUALE (Democratic Republic of the Congo) observed that as long as
arrogance, intolerance and the will for conguest existed among men, Gévernments v
would be resourceful in finding ways and means of committing aggression. Whiierhis
country felt that aggression should be precisely defined, it also felt ﬁhat{what “
should be defined was aggression itself, and not particular‘methods>of aggression,
which were constantly changing and developing. By defining one form of aggressio@,
both the thirteen-Power draft declaration and the USSR draft propesal approached
the question frcm the wrong end. Both proposals rested on the false assumption

that everyone knew what aggression was, i.e., what the substance of an act of
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aggression under the Charter. Without having agreed on that first, the Committee
was trying to decide on the meaning of "armed" aggression. The inevitable result
was that the enumerative definitions contained in both drafts lacked the necessary
legal link between the specific acts listed. Uevertheless, his delegation believed
that if some degree of agreement could be reached, even if only on one form of
aggression, it would be better than nofhing. It was with that in mind that it had
co-spongored both the twelve-Power and thirteen-Power draft declarations
(A/7185/Rev.1, paras. 7 and 9).

As far as the USSR draft proposal (A/AC.134/1..12) was concerned, he felt that
the fourth paragraph of the preamble was not particularly well drafted. Any use of
force in international relations was incompatible with the principle of the
peaceful coexistence of States; all States, irrespective of their social or
political systems, had the right to a peaceful existence. That was a principle of
jus cogens, btecause it was directly related to the maintenance of international
public order, and hence affected all States. He therefore felt that that
paragraph could be improved by the deletion of the words "with different social
systems’.

The last paragraph of the preamble would be improved if the phrase "in the
conditions created by the existence of nuclear weapons' were placed at the
beginning, before the words "armed aggression". The criminality of acts of
aggression lay not in @he arms used but in the effects of their use on the
fundamental richts of States, and in the first place, their terriforial integrity
and political independence. It was not the means but the results that mattered.
¢t should be therefore made unambigucusly cleér in the preamble that the Committee
was giving priority to defining armed aggression because of the results it might
have in the present circumstances, and above all the arms race. With that in mind,
he proposed that the words "and other weapons of mass destruction” should be
inserted after the words "nuclear weapons”.

The general defihition in the USSR draft proposal contained three main ideas:
that armed aggression was a crime under international public law; that the State
which attacked first was the "aggressor'; and that an attack using armed force was
incompatible with the Charter. The first idea, which was clearly in conformity
with the Charter, implied that aggression could be committed only by the subjects

of international law, namely, States or groups of States, and that an individual, as

/...
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such, could not commit an act of aggression; if he acted on behalf of a State, the
aggression was committed by that State. Thus, in law, a State or group of States-
could commit armed aggression by means of its regulaf armed forces, or by armed
bands for which it was responsible, or by the organization, recruitment or sending
to a foreign territory of hostile elements or by the granting of assistance for the
purposes of armed subversion. The USSR draft referred expressly only to the ‘
"sending" of such persons and failed to mention the other forms of subversion. The
fdét that those other forms constituted armed aggression had been confirmed by the
Security Council in its resolutions 239 (1967) and 2kl (1967), condemning the
external support given to foreign mercenaries acting on the territory of his country.
The Italian and French delegations appeared to hold the view that not all armed
attacks constituted aggression and that aggression mugt involve a breach of the
peace. Armed subversion such as he had described did in fact constitute a breach of
the peace and was therefore armed aggression. It constituted a breach of the peace
of the State which was a victim of such subvervion, and since international security
was indivisiblé from the}security of each State, it constituted a breach of
international peace and security.

In operative paragraph 5, the USSR draft proposzal referred to the criminal
responsibility of the persons guilty of armed aggression, but international law
concerning that point was still in the form of a draft code (the Draft Code of
Offences against the Peace aﬂd Security of Mankind). Individuals did not have the
legal capacity to initiate proceedings before the Security Council or the ‘
International Court of Justice and it therefore seemed hard to accept a ieference‘to
the criminal responsibility of individuals in the draft definition. On the other
hand, it was clear that a State which was the victim of aggression was entitled to
set in motion the procedures of international law against the State which organized,
supported or encouraged invididuals who were guilty of the aggression or to arrest

them if they were disowned by those States which had encouraged or organized them.
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The criterion that the State which used armed force first was the agrressor
appeared valid if considered in the abstract, since the idea of armed agsression
was ingeparable from that of initiative in the use of armed force. As Tormulated
in the USSR draft proposal, however, that criterion appeared to involve dangers
for international order and security. The fundamental danger was that it might
be taken to imply that il a State was attaclied by the armed forces of another
State it was entitled to counter-attack in self-defence.  Although an aggressor
rust be censured and its victim protected, both nevertheless remained members of
the same community and subject to the provisions of the Charter, in particular
with regard to the peaceful settlement of disputes. Self-defence should only be
considered to cover acts necessary to halt aggression; beyond that point it became
unlaviul and itself constituted aggression. Decause it did not take into account
the requirements regarding self-defence and nroportionality, the principle of
priority as formulated in the USSR draflt proposal represented a departure [rom
the Charter. |

Any formulation concerning the use of force in order to exercise the right
of selr-determinatvion, & principle which wag perfectly in accordance with the
Charter, should make it clear that the United MNations did not encourage or incite
revolts, secessions, civil wars or the breach of frontiers and that only dependent
peoples were involved.

In conclusion he suggested that any points on which agreement was reached

should be included in a resolution to be submitted to the General Assembly.

| Mr. JAHODA (Czechoslovakia) said that his delegation had already been
in Tavour of expediting the formulation of a definition of aggression at the
Ceneva session in 1968, based on the following major principles: first, it ghould
be derived from and consistent with the Charter; secondly, aggression should be
treated as the most dangerous breach of international peace and the gravest
crime under international law; thirdly, the definition should decide the question
of responsibility for aggression; fourthly, it should be based on objective
criteria and not allow of ambiguous interpretation; fifthly, it should respect the
nower of the Security Council under the Charter to determine the existence of

g .o o - : 4. . -
accression) sixthly, it should proceed from the premise that the use of force
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against nations exercising their right of sell-determination constituted a violation
of the Charter and entitled them to resort to self-defence. - Since armed aggression
vas the most dangerous form of aggression, it was advisable to start by defining
that form. The progress achieved in the codification of the principles of
international law concerning friendly relations and co-operation among States,
especially as reflected in the latest report oif the Special Committee dealing with
that subject (A/7526 would be of great value in defining aﬁé}ession. The question
of the prohibition of the threat or use of force had been discussed in some detall
by that Committee and the area of consensus had been broadened.

The draft proposal submitted by the USSR delegation (A/AC.134/L.12) was a
signitficant contribution to the present work of the Committee. It defined only
armed aggression giving a mixed type of definition; his delegation supported it for
both those reascns. The general definition of armed aggression in operative
paragraph 1 of the draft proposal, by referring vo the purposes, principles and
nrovisions of the Charter, ensured consistency with the Charter. There was no
possibility of misapplication, since Article 2 (!I) prohibited the use of force in
international relations and allowed of no arbitrary interpretation. In the fifth
nreambular paragraph and operative paragraphs 2 and '3, the USSR draft proposal
rightly stressed the competence of the Security Council, Since, however, the
seventh preambular paragraph did not specify the organ which would be called upon
to determine whether an act of aggression had been committed, 1t did not seem to
exclude the possibility that once a definition of -aggression had been adopted, other
organs might be guided by it. Moreover, the fact that Article 2L of the Charter
recognized the primary responsibility of the Security Council for the maintenance
of international peace and security appeared to imply that other organs also had
responsibility in certain respects. 7

His delegation considered that the State which first resorted to armed force
cshould be declared the aggressor. That was the only objective criterion which made
it possible to distinguish acts of aggression {rom acts of self-defence. His
delegation therefore welcomed its inclusionAin the USSR draft proposal.

The enumeration of specific types of armed aggression, both direct and

indirect, in operative paragraph 2, took due account of the present state of affairs

in the world and rightly indicated the danger inherent in the use of nuclear,

bacteriological, chemical and other weapons of mass destruction.
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The reference to material and criminal responsibility for acts of aggressibn
was in full accord with article 6 (a) of the Charter of the Nuremberg Military
Tribunal and articles 5 and 6 of the International Military Tribunal for the Far
East. The ideas contained in those articles had been generally accepted in
international law and confirmed by the General Assembly in resolution 95 (I).

The inclusion of a provision concerning the non-recognition of territorial
gains resulting from armed aggression was a step forward in the development of
international rules concerning the prohibition of the use of force.

Experience showed that it was difficult to specify exceptions to the
prohibition of the use of force because of the divergent views on the question, and
his delegation therefore believed that the relevant provision should make a
general reference to the United Nations Charter, as had been done in operative
paragraph 6 of the USSR draft proposal. That was the solution tentatively agreed
to in the Committee on Principles of International Iew concerning Friendly

Relations and Co-operation among States.

Mr. AKYAMAC (Turkey) said that Turkey had been involved in efforts to
find a definition of aggression'long before the subject had been taken up at the
United Nations and his delegation would do its best to contribute to the work of
the Committee. He welcomed the fact that the permanent members of the Security
Council had made their views known early in the Committee's proceedings, because
if g definition was to be adequate and have any practical value, it must be
accepted by them. For that reason, any working grbup or drafting committee set up
by the Committee should either include all the permanent members of the Security
Council or have available to it their views on any point which might arise. Any:
such working group or drafting committee should, moreover, be small.

Any definition of aggression should closely follow the Charter of the United
Nations and should not go beyond it. It should recognize the commitments, rights
and responsibilities of States and the authority and responsibility of the
appropriate organs of the United Nations under the Charter. It should strictly
safeguard the right of individual and collective self-defence as envisaged in the
Charter. It should not prejudice the discretionary power of the Security Council
to determine the existence of aggression in each case and it should be abie to

command the acceptance of a large majority of Member States.

[oen
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His delegation agreed with the USSR approach of having a mixed definition and
limiting it to actions resulting from the use of force. The fourth preambular
paragraph of the USSR proposal, however, appeared to restrict the application of
the principle of coexistence to relations between States with different social
systems, which was not consistent with the Charter. If the paragraph was retained,
he would suggest either that the words "with different social systems” should be
deleted or that the phrase should be amended to read "including States with
different social systems". His delegation welcomed the inclusion of the fifth
preambular paragraph. The sixth and seventh preambular paragraphs appeared Lo be
based on the belief that a definiftion of aggression would help the Security Council
to discharge its responsibilities under the Charter. But if that was the aim, it
was inappropriate to apply strictly the principle of priority, automatically
branding certain acts as aggression without requiring the existence of intent; a
definition of aggression should not limit the discretionary authority of the
Security Council. The Committee's purpose should rather be to assist the Council,
by giving an opinion that certain acts might, alter verification in each case,
constitute aggression.

His delegation felt that it was unnecegsary to list certain types of weapons,
as had been done in operative paragraph 2 B (a), since a massive use of conventional
weapons could also cause mass destruction. The question of the prohibition of the
use of nuclear weapons might best be’dealt with in the context of the negotiations
which the nuclear Powers had undertaken to pursue under the treaty on
non-proliferation, or, as the USSR representative had said at the previous meeting,
through a convention.

The approach to the question of the indirect use of force in the USSR
proposal, unlike the thirteen-Power text, was fundamentally correct. His delegation
noted that the provisions of earlier Soviet drafts on that issue had been revised
in paragraph 2 C. That was not helpful. The issue was a controversial one and
the Committee must try to reach a consensus on it. In fact, a consensus on the
full text of the definition was desirable if it was to have any practical value.

His delegation considered that the language of operative paragraph 6 of the
USSR draft proposal was rather vague and that the impqrtance of the right of
individual and collective self-defence warranted independent treatment in a

separate paragraph.
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ORGANIZATICON OF WORK (A/AC.134/L.1L4 and Corr.l and Add.1)

Mr. GONZALEZ GALVEZ (Mexico), introducing the five-Power proposal

(A/AC.13L4/1,.14 and Corr.l and Add.l), said that the sponsors had been prompted by
a desire to reduce confusion and to clear the way for the coﬁcrete decisions whiéh
he believed it was the duty of the Committee to take. Ideally, a working group
shculd be limited in size, though it would naturally take intc acccunt all
proposals and suggestions. However, the sponsors had an opean mind on the matter
and did not wish to exert pressure of any kind. The points set out in paragraph B,
sub-paragraphs 1-5, had been formulated in that way in order to give members an
oprortunity to speak on them. For example, the gquestion at issue in
sub-paragraph 5 had not been clearly reflected in any draft hitherto submitted

and might be felt to deserve comment. The sponsors felt that it was important to
work out a formula zcceptable to @ majority, but did not think it essential to

achieve unanimity.

Mr. POLIARD (Guyana) said that his delegation held firmly to the belief
that there were other types of aggression than "armed" aggression. He cculd not
agree with the formulation of the proposal, therefore, unless the word
"aggression" in the second paragraph, at the end of paragraph B 3 and in
paragraph B 5 was qualified by the word "armed". The words "of aggression” should
also be deleted in péragraph B 1 and at the beginning of paragraph B 3. He could
not support the proposal, however, if it meant that there would be no summary
records of meetings of the working group. He would prefer the whole Committee to
act as a drafting group'and proceed in the normal manner.

Mr. CHKHIKVAIZE (Union of Soviet Socialist Republics) requested

]

clarification of the phrase "most common types" in paragraph B 3.

Mr. AKYAMAC (Turkey) expressed his delegation's misgivings concerning the
formsl nature of the proposed working group and asked if an earlier attempt to

set up an informal working group had failed.

,Mr. HARGROVE {United States of America) said that his delegation was

surprised by the proposal. He had thought that a decision to establish a working

group was simply a decision to adopt a less formal approach to the substantive

Juon
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issues before the Committee. However, if the group was to hdve summary records
and all the trappings of normal meetings, it was difficult to see exactly what
sort of changes in approach vere envisaged. loreover, the decision to establish
a working group could not properly itgelf involve any decision on the substantive
issues, nor limit the mandate of the parent body. Yet the present proposal tended
to prejudge substantive and procedural issues on which there was still a great
deal of disagreement. DBy its express reference to the General Assembly ruleswof
procedure, the proposal tended to prejudge the issue whether a definition of
aggression could be adopted by a majority of Members of the General Assembly.
Paragraph B 4 tended to decide the issue of responsibility for determining the
aggressor, while paragraph B 5 virtually proposed for adoption language on which
there were wide differenceg of opinion. He quoted CGeneral Assembly resolution
2330 (XXII), operative paragraph 3 of which clearly set forth the mandate given

to the Committee by the Gereral Assémbly. Setting up a working group would simply
be a procedural decision by the Committee to adopt a less formal method of

discharping its instructions from the Assembly.

Mr. CONZATEZ CALVEZ (Mexico) said that the sponsors' intention had been

to stimulate a discussion of procedure. It vas essential to delineate the areas
of disagreement at the present stage.

In reply to the representative of the Soviet Union, he said that the sponsors
had had in mind simply a non-exhaustivé enumeration of types of aggression.

In reply to the representative of Turkey, he said that unofficial negcotiations
were in progress, but were hardly the most appropriate method of achieving
azreement, since other delegations had also made specific suggestions.

He would reply later to the points raised by the representative of Guyana.

1% was For the Committee to decide whether or not a working group should have’
summary records.

The comment by the United States representative on paragraph B L was a
pertinent one since some countries held the view that only the Security Council
had the right to determine the aggressor. 'he sponsors would agree to the deletion
of paragraph B 5 if there was wide disagreement with it. He did not feel that by
creating a working group the Committee would be inTringing its mandate.

What was important waszthat members should meke specific positive suggestions

concerning the procedure to be followed.

\ /...
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Mrs. GAVRILOVA (Bulgaria) supported the five-Power proposal, because it

would give all members an opportunity to take part in the work of drafting sa

definiticon, thus saving time and taking into account all suggestions and amendments.

Mr. ROSSIDES (Cyprus) considered that the proposal was a premature one,

since it would not be appropriate for those delegations which had not yet commented
on the Scviet draft (A/AC.134/1.12) to have to do so in a working group.

Discussion of the definition could only take place when all drafts and amendments

had been introduced.

The meeting rose at 1.30 p.m.
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CONSIBERATION OF THE QUESTION OF DEFINING AGGRESSION (GENERAL ASSEMBLY
?ESOLUTION? 2230 (XXII) AND 2420 (XXIII) (A/7185/Rev.l; A/AC.134/3; A/AC.134/1..12))
continued

Mr. BDUPLESSY (Haiti) said that although there seemed to be more or less

general agreement on the desirability of defining aggression, it was proving
difficult to do so in practice. Delegations laid down certain requirements which
the definition had to satisfy. To determine whether or not those requirements
were justified, the Committee needed only to examine them in the light, firstly,
of the United Nations Charter, and secondly, of General Assembly

resolution 2330 (XXII), which defined the Committee's mandate.

First of all, there was the requirement that the definition must explicitly
recognize the conpetence of the Security Council. The powers of the Security
Council, however, like those of other United Nations organs, had their source in
the Charter, and the provisions of the Charter could in no circumstances be
altered except as laid down in Article 1C8. No definition the Committee might
devise, therefore, could affect the powers of the Security Council under the
Charter. Nor could it confirm them. A reference to the powers of the Security
Council was in fact, although not positively harmful, neither necessary nor useful.

The mandate given to the Committee in General Assembly resolution 2330 (XXII)
was gimply to prepare an adequate definition of aggression. The Committee was not
asked to legislate on the gquestion. If it were, it would have to establish
machinery to prevent aggression, which would mean encroaching on the functions of
the Security Council to some extent. If it adhered to its mandate, however, it
was difficult to see how the definition it produced could have that effect. The
fear had often been expressed that a definition of aggression might limit the
discretionary powers of the Security Council, but in his delegation's view that
fear wag unjustified. The Security Council carried out its task in two distinct
phases, ag could be seen from Article 39 of the Charter: firstly, it determined
the existence of any threat to the peace, breach of the peace or act of aggression,
and secondly, it made recommendations or decided what measures should be taken in
accordance with Articles 41 and 42 to maintain or restore international peace and

security. For the first phase it had full and exclusive power to judge the
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situation, and for the second phase it had the legal right to take whatever
measures it thought best. It was obvious that when the Security Council was using
its discretionary powers in an effort to restore international peace, having
already judged the situation, a definition of aggression no longer had any part

to play and consequently could not affect those powers.

« A definition of aggression would, however, influence the first phase of the
Security Council's work. Although from Article 39 and other provisions of the
Charter it was clear that the Council's decisions were not open to gquestion, it
must, in order to make a judgement, have gome criteria to apply, which in the past
it had sometimes lacked. A judgement based on criteria which were not universally
acknowledged could never command respect. In principle, therefore, the preparation
of a definition of aggression, far from curtailing the Security Council's powers
of judgement, would enable it to carry out its task more effectively.

There was no reason to think, however, that the definition of aggression
would be used exclusively by the Security Council. To assume that would be to
prejudge a question which was for the General Assembly to decide. The Committee
had no mandate to decide the uses to which the definition should be put. When the
Asgembly said in resolution 2330 (XXII) that there was a widespread conviction
that a definition of aggression would have considerable importance for the
maintenance of :international peace, it was not necessarily referring to the
Security Council. Although it was the primary role of the Security Council to
restore international peace when it was disturbed, the principal architects of
international peace were States. It was they which could take the initiative to
disturb international peace by committing, for example, an act of aggression
against another State. The maintenance of international peace was therefore first
and foremost their responsibility. It was possible tﬁat the General Assembly was
planning to use the definition as a means of preventing aggression before it

occurred. But that possibility was no concern of the Special Committee.
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Since it could not be established that the definition of aggression was for
the use of the Security Council, or for its exclusive use, it was astonishing to
hear the claim that it would have to be approved by all the permanent members of
the Security Council. The Committee had not been asked to obtain the approval of
the permanent members of the Security Council before referring the results of its
work to the General Assembly. Only the General Assembly was gqualified to determine
whether the mandate had been well or badly executed. Similarly only the General
Assembly could say whether a definition of aggression adopted by a majority of the
Committee was acceptable. 1In any case, one of the permanent members was not a
member of the Commitfee. ,

Some not very clear comments had teen made about the validity of the definition.
Although to be valid the definiticn should be applicable within the terms of the
Charter, its validity did not necessarily depend on application by United Nations
‘organs. A definition was valid if it adequately described the essential

 characteristics of what it was supposed to define. Any definition of aggression
. whcse intrinsic value was beyond question could easily be inserted into the Charter,
and the aim should therefore be to produce a text of that kind.

From Article 39, paragraph 1, and Article 51 of the Charter it was appafent
that at least two forms of aggression existed, one described simply as aggression
and the other as armed attack. The Committee's mandate required it to define
aggression, which meant aggression in general, in all its forms. His country had
often been a victim of acts of aggression. In 1968, for example, it had been
subjected to raids by armed bands, threats of intervention by naval forces cruising
off its shores and radio broadcasts inciting the people to revolt. It was on
account of those disturbances that Haiti had been unable to participate in the work
of the Committee in Geneva in 19€8. His country therefore hoped that the definition
would embrace all such forms of aggression. With a view to reaching at least a

compromise definition, but one which would still be useful, it had decided to take

part in the work of the thirteen Powers.
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The Soviet draft definition was based on principles essential to any valid .
definition of aggression. However, as he had observed earlier, the General
Assembly's mandate did not allow the Committee to legislate, and both in form and
in substance the Soviet draft contained legislation on aggression. Morecver, i%:
was pointless to state in article 6 of the draft that nothing in the foregoing
should hinder the use of armed force in accordance with the Charter of the
United Nations. To say that was to imply, quite wrongly, that it might have beenin

possible for the definition to annul or alter the relevant provision of the @uarter.

Mr. BERRO (Uruguay) said that his country being neither powerful nor
wealthy, was compelled to work for the rule of law and the control of violence in
international relations. The fate of all small countries depended upon the
United Nations becoming more and more a juridical community and less and less a-
body impelled by political forces. It was therefore in their interests that the -
codification and development of international law should continue. .His country - * -
was naturally very sympathetic towards any effort to clarify a fundamental - concept
such as aggression. Uruguay held firmly to the conviction that the law must be
supreme, free from political contamination, so that the international community
could be governed by a moral and juridical order based on collective peace and
;ecurity, in which coercive measures, including the use of force, eould be applied
only as a last resort and as authorized by international organizations and under
their direct control. It followed naturally that within that scheme of thlngs
any kind of violence would be prohibited, beginning with aggression, to which his-
country had always been utterly opposed. ‘ ’ '

The world was in fear and turmoil, and its tensions and dangers were grow1ng
instead of diminishing. Yet the efforts of the international community in the
fifty years since the Versailles Conference had still not'produced any definition
of aggression. Was the task really so difficult? If political and economic ‘
factors had not interfered with the purely legal work, a satisfactory definition
of such a vital aspect of international law would surely have been reached by now.
It was not the nature of the subject that hindered its clarification. It was the
antagonlsm between different ideologies and schools of social thought that

obstructed the normal passage from reasoning to its goal. His delegation,
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explaining its vote on General Assembly resolution 2330 (XXII), had stressed that
its position was not dictated by abstract or specuiative considerations but was
based on the knowledge that aggression was a political fact. That did not mean,
however, that political reasoning should shape its definition. Tc define ~
aggression was a legal task involving the objective and scientific use of the
appropriate legal instruments, while bearing in mind the political and other
aspects of the gquestion.

The process of defining aggression should not be swayed by political
instructions, social ideologies, economic schools of thought or the interests of
certain States. It should be approached in a genuinely international frame of
mind, with no prejudices or preconceptions and using objective criteria. Even
if aggression was defined in that way, however, it would still be necessary to
seek ways of reducing-the spirit of aggression in the world. At a time when both
nuclear and conventional arsenals were expanding, it was obvious that a definition

alone, whether good or bad, would not prevent the crime of aggression.
It should therefore not be thought that the definition of aggression would

mean the achievement of world peace. However, it would constitute an important
step forward in law, and would facilitate the performance of the Security Council's
task. His delegation was a co-sponsor of the thirteen-Power draft declaration
(A/7185/Rev.1l, para.9) and would continue its efforts to arrive at a text which
would express the unanimous, or almost unanimous, consensus of opinion within
the Committee. As had been decided at Geneva, the Committee was concerned solely
with the act of aggression, i.e. the direct use of force or crmed attack. There
was therefore no need to include any reference to the hypothetical concept of
indirect aggression, and the words "direct or indirect” could be deleted from
operative paragraph 1 of the thirteen-Power draft. Other forms of aggression,
such as econcmie, ideological or cultural aggression, could be dealt with later,
in view of their complexity and the lack of a common criterion to cover them.

His delegation agreed with the view expressed by the representative of Mexico
at the Committee's 30th meeting on the limits of the Security Council's authority.
He considered that operative paragraph 10 of the thirteen-Power draft and operative

paragraph 3 of the USSR draft should be amended, in order to avoid their being

/...
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interpreted as empowering the Security Council to classify as aggression acts
other than those enumerated in the definition. The fact that under the “harter
the Council had certain discretionary powers did not mean that it was em>~wered
to act outside the limits of the Charter. Article 39 stated that "the Se. .ty
Council shall determine the existence of any threat to the peace, breach of the
peace or act of aggression”. But that authority was not purely arbitrary, sinée
it was limited by the provisions of Articles 1 (1), 2 (4), 10, 39 and 40-51 of
the Charter, and the discretionary powers granted must not be abused. The
Security Council should therefore not add new forms of aggression of its own. A
definiticn had already been provided by the General Assembly under Article 10 of
the Charter, and the Council should be guided by it. His delegation therefore
shared the view expressed by the representative of France at the 30th meeting
that "since there was no question of revising the Charter, any definition of .
aggression shouid be fully in accordance with its provisions, particularly those
concerning the division of powers and functions between United Nations bodies".
While recognizing the complexity of the problem relating to the criterion of
priority or "first use" in determining the responsibility of the aggressor, his
delegation had almost been convinced by the representative of Mexico, speaking at
the Committee's 30th meeting, that it should be included in the definition,
although there might be separate treatment of frontier incidents, which were not,-
properly speaking, acts of aggression. However, he had been much impressed by
the objections of the representative of the United States at the Committee's '
31st meeting, in particular those relating to arbitrary restriction of States!
right of self-defence, to the possible use of the whole of its military might,
including nuclear weapons, without the risk of being held an aggressor, by a
State which had been subject to a relatively inconsequential act such as an
attack on a ship or a single shot across a border, and to the possible
interpretation of paragraphs 1 and 2 B as encouraging the use of force in self-

defence, thus sanctioning preventive wars.
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His delegation shared the views of the representatives of France, Mexico and
the United States with regard to the examples of aggfession included in the Soviet
text and the thirteen-Power draft, such as the declaration of war not involving the
use of armed force. Unless it involved such use, a declaration of war did not
constitute the "armed attack” which entailed the inherent right of self-3efence
mentioned in Article 51 of the Charter.

It might also be desirable toc amend the definition of aggression as the use of
force by one State against another; however, 1t might be sufficient to interpret
the word "State" in the widest possible manner, as suggested by the representative
of France.

The USSR draft, in spite of the objections which had been made to it, some of
vhich were shared by his delegation, constituted a valuable contribution to the
Committee's task. However, the seventh preambular paragraph was open to different
interpretations, and might be construed as infringing the sovereignty of States,
although that had not been the intention of the authors, The concept of the
"potential aggressor” which it raised could not be reconciled with that of the
effective use of force or armed attack which was the essential aspect of aggression.
Who was to decide whether there was a potential danger of aggression? If it was
the State giving assistance, 1t was to be feared that actual aggression might take
place in support of alleged "victims", who would become such only when their
so-called protectors arrived. His delegation was concerned that that formula might
be in line with the doctrine outlined by the Soviet representative to the General
Assembly on 3 October 1968, which referred to the socialist commonwealth as
possessing its own vital interests, including that of safeguarding mutual security,
and declared the firm intent of the socialist States not to allow a situvation where
the vital interests of socialism were infringed upon and encroachments were made on
the inviolability of the boundaries of the socialist commonwealth. The statement
dealt with ideological frontiers and political systems, concepts which were not
mentioned in the United Nations Charter, but it did not refer to the geographical
boundaries of States, which defined national sovereignty., According to the
doctrine it set out, the sovereign powers of States were absorbed within the

ideological unity of certain countries and could be infringed upon when it was

June
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felt useful for maintaining the solidarity of the political or social principles
of the system. The seventh preambular paragraph of the draft should be taken in
conjunction with the fourth presmbular paragraph, which referred to the
encroachment by the use of force upon the social and political achievements of the
peoples of other States as being incompatible with the principle of the peaceful
coexistence of States with different social systems, Again, questions of social
Principle and political ideology were being introduced into the definition of
aggression. His delegation, therefore, could nct support the fourth and seventh
Preambular paragraphs of the USSR draft.

Operative paragraph 8 of the thirteen-Power draft, referring to subversive
and/or terrorist acts, solved the prcbiem of such violations of the Charter by
indiqating that steps could be taken against them without having recourse to the
right of individual or collective self-defence., His delegation had ?{Tpﬁﬂy
accepted the two amendments proposed in Geneva by the delegations of Sudan and the
United Arab Republic, but with regard to the paragraph referring to the use of
force tending to deprive any people of its inherent right of self-determination,
would prefer the text which had been suggested by the French delegation at the
Committee's 20th meeting.

Whenever the United Nations was confronted with a legal problem such as the
definition of aggression, the interference of political and econcmic interests
made the situation difficult and complex. In many cases there was even conflict
with the United Nations Charter itself; it should not be forgotten that at
San Francisco the practical problem of security had taken precedence over the
legal problem, and an attempt had been made to establish security by means of
organized force., It was for that reascon that during the discussions in
San Francisco, the Uruguayan representative had asked whether the problem of
security was really a problem of power, True security was the security of the
law rather than the security of force., The San Francisco Conference had not
defined aggression, and more than twenty years leter it still remeined undefined.
Questions of national sovereignty continued to plague the international community,
and traditional state systems, concentrating on their individual political
purposes, were reluctant to merge in systems of broader social solidarity, It

was for such reasons that attempts at legal definition were postponed and often

frustrated.

/..
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Mr. HARGROVE (United States of America) said that while awaiting a

revised version of the thirteen-Power draft, his delegation wished to summarize the
preliminary views on that draft which it had already stated before the Committee in
Geneva and in some cases reiterated at the twenty-third session of the General
Assembly.

The draft was an improvement over the preceding twelve-Power draft in that
it made clear the fact that aggression covered the indirect as well as the direct
uses of force. However, the prohibition of aggression by indirect or covert methods
was inadequate, since the draft failed to include any such act of force in its
specific enumeration. It was seriously at variance with the Charter in arbitrarily
denying the right of self-defence against aggression if the form of aggression
used was "subversive and/or terrorist acts" committed on the territory of a State
"by irregular, volunteer or armed bands organized by another State". Operative
paragraph 1 unwisely extended the concept of aggression to include every use of
force in international relations, expressly going beyond Article 2 (U4) of the
Charter. There was not even the 1limiting requirement that the act should be
purposeful or intentional, and the draft thus covered even trivial or minimal
instances of force which his delegation did not believe the Charter intended should
bring into play the powers of the Security Council under Chapter VII. The
collective effect of those features was a definition which made every international
use of force an act of aggression, but expressly denied the right of self-defence
as provided for in the Charter against a large and dangerous class of such acts.

Operative paragraph I was at variance with the Charter. For example, it
referred to the concept of "any use of armed force", whereas Article 53 of the
Charter spoke only of "enforcement action". One of the consequences of that
variation was to deny the possibility of collective self~-defence, as recognized
in Article 51 of the Charter, through regional agencies. Operative paragraph 1
also excluded the General Assembly from United MNations organs which might authorize
the use of force in accordance with the Charter, by including the words "other
than when undertaken by or under the authority of the Security Council...".

There were other points of dilfficulty, but there were also a number of important

features of the draft with which his delegation was in general agreement.

The meeting rose at 12.30 p.m.
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CONSIDERATION OF THE QUESTICN OF DEFINING AGGRESSICON (GENERAL ASSEMBLY
RESOLUTICNS 2330 (XXIIL) AND 2k20 (XXIII)) (A/7185/Rev.l; A/AC.13L/[3;

A/AC.lBu/L.lQ) (continued)

Mr. AKWEI (Ghana) said that the Committee's mandate from the General
Assembly for its present session required it to expedite the definition of
aggression. Accordingly, there was no need for a general debate, particularly
after the wealth of material produced and the progress made at the previous
session. His delegation considered the USSR draft proposal (A/AC.134/1,.12)
a constructive one. The comments made on it and on the other proposals before
the Committee had done much to clear the way for the Committee to decide on
a final draft. Although that would not be easy, he believed it could be done
by the end of the session.

The Committee should bear in mind that a legal text did not have to be
perfect. Its purpose was to provide a standard by which acts could be judged.
The definition of aggression which the Committee was to produce should help to
delimit certain areas of State behaviour and facilitate the assessment of their
actions; it did not have to be a perfect definition valid for all time. Even
the United Nations Charter would have been different if written in 1969 instead of
1945. The definition should be such, however, as to transcend personal and
political considerations and should not be limited by its acceptability to any
‘particular group.

In his view, the main issue before the Committee was becoming confused. In
accordance with General Assembly resolution 23530 (XXITI), the Committee was to
draft a definition of aggression, meaning, in the language of the Charter,
Marmed attack". Tt was therefore not called upon to define "direct” or
"indirect" aggression, for whether an armed attack was direct or indirect was

not significant. At the present stage, such adjectives only created unnecessary
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difficulties. The prime question was to determine whether an armed attack had
occurred; how it had occurred was a secondary question. His aelegation therefore
suggested that the Committee should direct its efforts to defining aggression

in the sense of the use of armed force in intérnational relations. After
completing that task, it could, if necessary, propose to the Assembly that it
should take up the question of the indirect use of armed force in international
relations on the basis of its definition of armed attack.

In his delegation's view, any acceptable definition of aggreésion must
satisfy the following criteria. |

First, the definition should be based on the United Nations Charter, which
ghould not be interpreted restrictively. To be useful as a guide, a definition
must not merely repeat the provisions of the Charter but amplify and elaborate
on them.

Secondly, the definition must be based on the principle that the monopoly
of the use of armed force resided in fhe Security Council, the only exception
being self-defence in accordance with Article 51.

Thirdly, while the definition should recognize the discretionary power
of the Security Council, its power was not exclusive. Thus, a paralysis of the
Security Council should not prevent other appropriate organs of the United
Nations, particularly the General Assenbly, from making a determination of
aggression. Under Article 2L of the Charter, the Security Council had primary,
not exclusive, respongibility for the maintenancg'of,internaxional peace and
security. Practical experience had borne that oﬁf.

- Fourthly, the test of the validity of the definition was that it should be |
acceptable to the largest possible majority of the Members of the United Nations.
To require that it should be acceptable to all the permanent members of the

Security Council would not only be to depart from the goal of universalizing
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international law but also to place the small States at the mercy of the big
Powers. Moreover, there was nothing in the Charter to justify such a condition.

Fifthly, although the criterion of "first use" was admittedly very
difficult to apply, it must be gppropriately rellected in the definition. The
actusl determination in each particular case would be left to the Security -
Council in the light of the circumstances. Since there could be no aggression
without someone to initiate it, there should be no serious objection to the
relevant provisions of the USSR draft proposal. :

Sixthly, aggression could in principle occur only between States. The
difficulty which had been raised concerning other "political entities" was not
a valid ground for abandoning the attempt to define aggression; clearly, the
Committee could not define everything at once and some discretion should be
left to the Security Council to determine whether a particular entity was a
Stete. The idea that the recognition or non-recognition of a State by certain
particular States should be the basis for determining whether or not that State
existed was not acceptable to his delegation.

Seventhly, the definition should ensure that an exception was made for the
use of armed force in exercise of the right of all peoples, especially
dependent peoples, to self-determination.

Bighthly, the definiticn should cover the sending of armed bands or
volunteers by one State into another State, or their support, for the purpose
of armed attack. While such activities might be considered an indirect form of
armed attack, in some cases the scale on which those attacks were carried out
and the connexion between the bands and the sending State might well make then
a much more serious matter. The victim must be entitled to make a response
proportional to the attack.

Winthly, the element of intent should not be considered a necessary
ingredient of the definition. Intent might be almost impossible to establish
in respect of States and any provision concerning it might be invoked to justify

preventive attacks.
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Tenthly, the definition must make appropriate provision for the criminal
responsibility of the aggressor and the inadmissibility of any gains from the
aggression. A provision to that effect, though not strictly germane to the
definition itself, was valid since part of the purpose of the definition was to
deter a likely aggressor.

Finally, consideration of ideological, economic or cultural aggression should
be deferred to another session, because of the complexity of those ideas.

The USSR draft proposal (A/AC.134/L.12) provided a broad basis for negotiation
and covered many of the principles he had mentioned. Indeed, it quite adequately
covered some of the points raised in both the twelve- and the thirteen-Power
draft declarations (A/7185/Rev.1, paras. 7 and 9), of which his delegation was a
-sponsor. In operative paragraph 1, his delegation felt that the term "armed attack",
employed in Article 51 of the Charter should be used, instead of "armed aggression”,
because it conveyed the exact content of the word "aggression" mofe precisely than
"use of force", which might not necessarily lead to aggression.

The fourth preambular paragraph seemed unnecessary in a definition of
aggression and could be used as an excuse for one State to mount an armed attack
upon another in illegal exercise of the right of self-defence. The seventh
preambular/paragraph was an improvement on the sixth preambular paragraph of the
thirteen-Power draft, but the words "and the implementation of measures to stop
them and would also facilitate the provision of assistance to the victim of
aggression and the protection of his lawful rights and intereste" should be deleted.

His delegation also supported operative paragraph 6 of the Soviet draft
proposal, which would enable millions of people in the world to adopt appropriate
measures to gain their independence and ensure their sovereignty and territorial
integrity. Unfortunately, the USSR draft Was not sufficiently specific on the
question of self-defence; operative paragraph 3 of the thirteen-Power draft was
much to be preferred. The sense of operative paragraph 5 of the USSR draft was

adequately and appropriately reflected in the first and second preambular
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paragraphs of the thirteen-Power text, the preamble being a more appropriate place.
While his delegation deplored the use of atomic, bacterial or chemical weapons of
warfare or any other weapons of mass destruction, and considered that their use must
be prohibited, it did not see any justification for including a provision such as
operative paragraph 2 B (a) of the USSR draft in the definition of aggression.
Operative paragraph 4 of the draft might not be really necessary in definition, but
it would serve to restrain possible aggressors. The definition wculd necessarily
have political as well as legal effects. While it would be unrealistic to think
that it could deter all future aggressors, a.set of principles to which States
would be compelled to conform by the force of world public opinion could hardly
fail to mean an advance upon the present state of international relations.

His délegation felt that the time had come for the Committee to appoint a
formal working group to consider all the draft proposals submitted and to produce
by a definite date either a consolidated draft of wide acceptance, or, if that was

not possible, amendments or new texts for consideration by the Committee.

ORGANIZATION OF WORK (A/AC.134/L.14 and Corr.l and 2 and Add.l) (continued)

Mr. EL-ERIAN (United Arab Republic) suggested that the Committee should ~

decide forthwith to set up a working group to consider the proposals and
suggestions that had been put forward and the results, submitted in writing, of
the consultations now in progress among the various sponsors. The terms of
reference of such a group would be: (a) to prepare a definition of aggression;
(b) to prepare, if for lack of time it could not arrive at a definition of
aggression, a report on the points of agreement and the points on which agreement
had not yet been reached. Meanwhile, the general debate could continue in the
plenary meetings. It seemed to be agreed that priority should be given to the
definition of armed aggression; that it should be a mixed definition; that it
should not be exhaustive; and that it should in no way prejudice the powers and

functions of the Security Council.

Mr. CHKHIKVADZE (Union of Soviet Soeialist Republics) strongly supported

the suggestion just made by the representative of the United Arab Republic.
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Mr. ROSSIDES (Cyprus) said that he understood the representative of the

United Arab Republic to mean that the working group was to consider four drafts:
the twelve-Power, the thirteen-Power, the ILatin American and the Soviet. The
first three of those were about to be amalgamated and it might therefore be better
to walt until the new version was ready. He did not believe that a report on

points of agreement and disagreement would be J7 much help.

Mr. CHKHIKVADZE (Union of Soviet Socialist Republics) said that for the

purposes of identifying points of agreement and disagreement the Committee could
only use the documents subnitted to it the previous year and at the present
session, and nothing else. The paper to be submitted by a group of delegations
might not, through lack ol time, even attain official status, and if it did,
there would be no time to discuss it after members had consulted their Governments.
Any delay in establishing the Torking Group would be undesirable.

ATter some further discussion, in which Mr. AKWEI (Ghana), Mr. DARWIN

(United Kingdom), Mr. ROSSIDES (Cyprus) and Mr. EL-ERIAN (United Arab Republic)

took part, the CHAIRMAN suggested that the meeting should be suspended for a while

to allow members to discuss the question iniormally.

The meeting wag suspended at 12.25 p.m. and resumed at 1 p.m.

Mr. ROSSIDES (Cyprus) said tha® he was willing to agree to the
establishment of a working group, on the following conditions: firstly, that the
working group should be instructed to pursue the task of the Committee in
accordance with the fterms laid down by the General Assembly; secondly, that it
should exist in parallel with the Special Committee, which would continue its
work as before; thirdly, that it should report back to the Special Committee at
least three days before the end of the session so that the Special Committee
could consider the whole subject in the light of its report and take action

accordingly.

Mr. BL-ERTIAN (United Arab Republic) said that there seemed to be general
agreement that a committee of the whole should be established to serve ag a
working group and that its mandate should be Iformulated as he had expressed it

earlier. He agreed to the conditions laid down by the representative of Cyprus.

¥
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The CHAIRMAN therefore proposed that the Special Committee should

establish, in order to expand the useful consultations now going on among members
of the Committee, a working group of the whole, and should require the working
group of the whole to pursue more closely the task of the Special Committee with
respect to the proposals, suggestions and views presented to the Special Committee.

It was so decided.

Mr. HARGROVE (United States of America) proposed that the Chairman of

the Special Committee should also act as the Chairman of the Working Group.

It was so decided.

Mr. STAVROPQULOS (Legal Counsel) pointed out that the only procedural

difference between the plenary Committee and the Working Group would be that the

latter would have no summary records.

Mr. CHKHIKVABZE (Union of Soviet Socialist Republics) asked if the

Secretariat could prepare a comparative table of the texts of the various draft
proposals before the Committee. Such a table would show where the points of
agreement or disagreement were and would greatly faeilitate the Working Group's

work.

Mr. BEESLEY (Canada) thought that the preparation of such a document

might give rise to difficulties of a political nature.

Mr. HARGROVE (United States of America) suggested that the document

should also cover the specific suggestions which had been made in the Committee and
the views expressed on the draft proposals or on the elements necessary for an

adequate definition of aggression.

Mr. GONZALEZ-GALVEZ (Mexico) said that the document should deal only

with the texts which had been submitted. At the previous session his delegation
had proposed that the Secretariat should be asked to prepare a working paper
containing the views expressed on the content of the definition, but the
preparation of such a document had turned out to have serious political

implications and his delegation had withdrawn its prpposal.
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Mr. HARGROVE (United States of America) pointed out that his proposal

was more limited in scope than that made at the previous session by Mexico. The

preparation of a comparative table was a mechanical job, and the additional

material giving the views of delegations was not to be exhaustive or analytical,

but only a very brief summary.

Mr. STAVROPQULOS (Legal Counsel) #aid that the Secretariat would have no

difficulty in preparing immediately a comparative table of the texts of the draft
proposals which had been submitted. It would try to produce the additional

material requested, giving comments on and objections to specific'provisions, but
that would take longer. If any difficulfies arose, the Secretariat would report

to the Committee.

The CHATRMAN said that he would take it that the Committee wished the

Secretariat to proceed along those lines.

It was so decided.

The meeting rose at 2 p.m.
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CONSIDERATION OF THE QUESTION OF LEFINING AGGRESSION (GENERAL ASSEMBLY
RESOLUTIONS 2330 (XXII) AND 2420 (XXIII)) (A/7185/Rev.l; A/AC.13L/3;
A/AC.134/1..12) (continued)

Sir Kenneth BAILEY (Australia) observed that the difficulties which the

Special Committee was encountering in defining aggression were inherent in its
task and sprang, on the one hand, from the problems arising in interpreting the
relevant provisions of the Charter - or even in deciding which provisions were
relevant - and on the other hand from the complexity of the subject itself.

With regard to the first set of difficulties, his delegation believed that
it was the Committee's mandate to consider all aspects of "aggression" as that
word was used in the United Nations Charter, since the consideration of other
meanings and other contexts would be extraneous and academic. It further
believed that the Committee was to consider the question by interpreting the
language used in the Charter, not by re-writing or amending it.

The Charter used the word "aggression” not abstractly but concretely and
spoke on two occasicns - in Article 1 (l) and Articlé 59 -~ of acts of aggression.
In that context, it was surely plain that "acts of aggression" were only those
acts which involved a real or threatened breach of international peace. That
was the inference to be drawn from the fact that the Security Council was
responsible under Article 39 for deciding what measures were necessary to
"maintain or restore international peace and security". Whatever wider senses
the word "aggression' might have, the Charter itself left no room for such
concepts as "economic!" or "psychological" or "ideological' aggression. The
definition of such concepts was therefore wholly outside the Committee's mandate.

Some of the texts under consideration seemed to be based on the unacceptable
premise that Article 51 in law seriously restricted the inherent right of
individual or collective self-defence in the event of an armed attack, a right
which the Article itself declared "nothing in the present Charter shall impair".
It was necessary, therefore, to find the point at which the legitimate use of
force in self-defence ended and aggression began. Similar questions of

-interpretation arose with regard to Article 55. Two of the texts under
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consideration rested on the view that "enforcement action" as used in Article 53
included any and every use of force by a regional égency. But in his delegation's
view that would be tantamount to rewriting the Charter.

As to the meaning of the term "aggression' itself, dictionaries des. _bed
an "act of aggression" merely as an "unprovoked attack". The idea of "provocation”
had found expression in a large number of treaties on regional and individual
security, particularly during the period of the League of Nations. The question
whether, and how far, provocation exonerated an attacking State from the charge
of aggression had been much discussed by various bodies in the time of the
League and since that time by the International lLaw Commission and the Sixth
Committee. In his delegation's view, the Committee could not succeed in
defining "aggression" until it had dealt with the question of "provocation".

It was perhaps unnecessary to make any distinction between so-called direct
and indirect aggression. At all events, the distinction currently being made
appeared to be thoroughly confused. The use by a State of armed force by
sending armed bands, mercenaries, terrorists or .saboteurs into another State
for hostile purposes, which according to the USSR draft proposal (A/AC.13A/L.12)
should be considered an act of indirect aggression, was surely just as direct
as an attack by the regular forces of the attacking State, although the same
might not apply to the case where a State supported, connived at or acquiesced
in the use of its territory by armed bands raised by another State.

Although a substantial majority of the members of the Special Committee
clearly wished to submit to the General Assembly a génerally accepted draft
definition of aggression, his delegation wondered whether, in view of the real
differences of principle disclosed by the texts that had been submitted, it was
necessary to adopt a definition at the present time. The fact that the Securiiy
Council's power to act under Articles 41 and 42 of the Charter in no way
depended upon a determination that an act of aggression had been committed
had been one of the major reasons why the San Francisco Conference in 1945
had rejected proposals to include any definition of aggression in the Charter.
The Security Council had the same powers in the case of a threat to the peace

or a breach of the peace. In practice, the Security Council had only once

e



A/AC.134/SR.38 - -108-

(Sir Kenneth Bailey, Australia)

exercised its power to determine that an act of aggression had been committed -
in 1950, in the case of North Korea - despite the fact that it had considefed
such incidents as the Soviet-led invasion and occupation of Czechoslovakia in
1968. His delegation did not agree, moreover, that the adoption of a definition
of aggression would discourage potential aggressors. It might, indeed, have

the opposite effect. In attempting to determine who was the aggressor, the
Security Council might be distracted from its basic task of dealing with a
threat to the peace or breach of thé peace.

The Working Group would presumably attempt to ascertain how far a consensus‘
codld be found in support of any of the provisions contained in the texts which
had been submitted. As far as his delegation was concerned, he wished to make
its position clear on four matters of principle.

First, his delegation would oppose any draft definition that did not include
an effective provision on armed bands, armed infiltrators, guerrillas, saboteurs
and terrorists sent into a State either directly by another State or with the
support, assistance, connivance or acquiescence of another State. It should
be made clear that such acts were indeed acts of aggression.

Secondly, his delegation was opposed to the inclusion of any provision which
would have the effect of denying a State the right to defend itself except when
it had.been the victim of a direct armed attack by regular forces. Such a view
would make the Charter an instrument to aid an aggressor, which had obviously
not been the intention of those who had drafted it. Admittedly, undzr the
general law of nations, the right to use force in self-defence was dependent on
the existence of imminent danger and there were limits on the degree of force
regarded as justifiable. There was a distinction between the resort to war
and the resort to measures of self-help which fell short of war. It would,
however, be a mistake to interpret the Charter as permitting a State to defend
itself by the use of force only on condition that it did not win.

Thirdly, it was unrealistic to characterize automatically as an aggressor
the State which first committed any one of a series of listed acts, since it was
sometimes difficult, if not imﬁéssible, to establish the chronological order of

military actions. The obscurities and condradictions in operative paragraph 2

Jon
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of the USSR draft proposal had been ably demonstrated by the representatives of
the United States and the United Kingdom, among others. That text took no account
of the vital element of provocation in the definition of aggression and, as had
been said in the Sixth Ccmmittee at the seventh session, if the pfinciple of
priority was applied strictly in all casesg an intending aggressor could easily
make it impossible for the intended victim to protect itself adequately without
committing or appearing to commit one or more of the acts listed or could
seriously prejudice its means of defence.

Fourthly, his delegation would find unacceptable any text that purported to
confer or recognize a legal right on the part of dependent peoples to use force by
way of rebellion. The right to use force in order to achieve self-determination
formed no part of international law or of the system established by the Charter for
the administration of dependent peoples and it should find no place in a definition
of aggression.

It was of paramount importance to maintain unimpaired and unrestricted the
power and discretion of the Security Council to consider all the circumstances of
each particular case in order to determine whether there existed a threat to the
peace, a breach of the peace or an act of aggression. It had been precisely
because of the fear that a definition of aggression might fetter the Security
Council that the San Francisco Conference had decided not to include such a

definition in the Charter but to leave the matter to the Council's discretion.

Mr. MORALES SUAREZ (Colombia) said that his delegation wished to

indicate certain points which it considered essential to any definition of
aggression and on which areas of agreement might be established as a basis for
the Committee's work. His statement should not, however, be interpreted as
reflecting any inconsistency in his delegation's position as stated on previous
occasions or as a departure from the general principles followed by the sponsors
of the thirteen-Power draft proposal (A/AC.134/L.6) in revising their text. He
attached due importance to the USSR draft proposal (4/AC.134/L.12), which was a
constructive contribution to the question.

First, the definition should deal with direct armed aggression, withogt~
excluding the possibility of formulating at a later stage definitions of other

types of aggression. Armed aggression should be understood to mean the use of

oo
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force, without the authorization of the United Nations, by one State against
another, and should not include acts by individuals.

Secondly, although there were undeniable advantages in including in the
definition the principle of priority in the use of force, there would then be no
need to include a reference to self-defence, which was the use of force in response
to the first use of force by another State.

Thirdly, having accepted the idea of a mixed definition, his delegation
suggested that the three cases mentioned in operative paragraph 5 (ii) of the
thirteen-Power draft proposal (A/AC.134/L.6) should be included in the draft
definition, with the exception of the last phrase in sub-paragraph (b), namely,
"or the use of weapons of mass destruction by a State against the territory of
another State", which was not relevant. The definition should exclude the
declaration of war since, as the representative of Uruguay had said, a declaration
of war did not constitute an armed attack.

Fourthly, the definition should not infringe upon the Security Council's
prerogatives under Article 39 of the Charter. The Council must enjoy complete
autonomy.

If agreement could be reached on those points, it would be possible for the

Committee to proceed with its task and possibly add other elements.

Mr. EL-FATTAL (Syria) said that, in adopting resolution 2330 (XXII), the

General Assembly had emphasized the urgency of drafting a definition of aggression.
It had related that sense of urgency to "the present international situation” and
had based its decision to expedite the drafting of a definition on its long-held
conviction that such a definition would have considerable importance for the
maintenance of international peace and security. The Committee should thus draw
its sense of purpose from the realities of the world situation as much as from
legal considerations. Resolution 2330 (XXII) was an indication of the Assembly's
deep concern over the situation in many parts of the world, including South-East
Asia, the Middle East and the southern part of Africa. It could scarcely be
denied, for example, that Israel's war of aggression in June 1967 had revived
interest in determining what constituted aggression. An acceptable definition

of aggression could not disregard past experience, the present situation or the

Juvn
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possible dangers of the future. In the context of recent hostilities and the gross
violation of scores of United Nations resolutions, failure to draw up a definition
might be interpreted as a recognition of the gains derived from>past aggression
and an invitation to further aggression. The Committee must therefore complete

its task now. Tt must draw a line between aggression and self-defence in accordance
with the Charter. As long as wars of aggression were waged under the deceptive

. labels of "pacification" or "preventive war" or "wars of self-defence", no small
State could be sure of its sovereignty and territorial integrity. In the Middle
East the word "self-defence"” had come to mean a surprise attack that could enlarge
the aggressor's territory by as much as three times; frontiers were called
"security borders" instead of "political. borders" and the annexation of whole
cities by force had come to be called "reunification".

He expressed his delegation's appreciation of the USSR's continuing efforts
to promote the adoption of a definition of aggression, which had begun with the
Conference for the Reduction and Limitation of Armaments in l952-5h, and of the
French delegation's contributions to the question. He was confident that, with
the active participation of two of the ?ermanent members of the Security Council,
the Committee would be able to discharge its duties successfully.

His delegation's basgsic ideas regarding the formulation of a definition.of
aggression were reflected in the twelve-Power draft declaration (A/7185/Rev.l,
para. 7). The differences between that proposal and the other proposals made
were concerned not so much with fundamentals as with ewphasis, priorities and
technicalities. His delegation's position could be summed up as follows:

(l) the concept of direct armed aggression should be defined first; (2) the
definition should be of a mixed nature; (3) it should lay down a criterion by
which self-defence could be clearly distinguished from the unlawful use of force;
(4) it should recognize the discretionary authority of the Security Council under
Article 39 of the Charter and its responsibilities under Article 1 (l) and
Chapter VII, and should serve as a guide to the competent organs of the United
Nations in determining whether or not an act of aggression had occurred; (5) the
territory of a State was inviolable and might not be the object, even temporarily,

of military occupation and territorial acquisitions obtained by force should not
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be recognized, with the corrollary that repelling an invader and resisting
occupation should not be considered acts of aggression; (6) the definition should
in no way prevent peoples subjugated to foreign domination from exercising their
inherent right of self-determination.

Those ideas were also reflected in the thirteen-Power draft declaration
(A/T185/Rev.1, para. 9) and the USSR draft proposal (A/AC.134/L.12), but those two
drafts had one definite advantage over the twelve-Power draft in that they stated
the principle of the political and moral responsibility of States and the criminal
responsibility of persons guilty of aggression. Moreover, the USSR text was an
improvement over the other drafts in that its operative paragraph 4 unequivocally
stated the principle of non-recognition of territorial gains or of any other
advantages resulting from armed aggression. His delegation believed that formula
to be essential inasmuch as potential aggressors would be deterred if they knew
they would be deprived of the fruits of their aggression. The views expressed by
some Western delegations, to the effect that the principle of the non-recognition
of gains resulting from aggression, though interesting, was not necessary to the
definitién, was truly alarming.

The criterion of the "first use of force" contained in the USSR draft proposal
was nof only sound in itself but was also fully in accord with the advances wade
in fact-finding techniques, which made it possible to reconstruct objectively the
sequence of events that had preceded the commencement of hostilities. The
acceptance of that concept would to a large extent deprive a potential aggressor
of any possibility of justifying a preventive war and would, in addition, enhance
the role of the Security Council in ensuring collective security. His delegation
therefore supported that principle of the USSR text. ,

Although both the USSR text and the thirteen-Power draft contained provisions
concerning the inadmissibility of the use of weapons of mass destruction, the
USSR formulation, which was based on the criterion of the first use of such
weapons would probably muster the support of a larger number of developing
nations.

With regard to the notion of "indirect aggression", his delegation could not

agree with those who felt there was no distinction between the various forms of
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aggression, The definition of aggression should be concerned with both direc£ and
indirect aggression, But in view of the complexity of defining indirect aggression,
the Committee should give priority at the present stage to direct armed aggression,
which was the most serious and dangerous form of the use of force. Only after
defining direct armed aggression should it seek to define indirect aggression and
other illicit uses of force, such as political, economic and ideological aggression,
and go into the quesfion of instigation to, and complicity in, aggression.

In conclusion, he said that although his delegation was a sbonsor of the
twelve-Power draft, it was prepsred to co-operate with other delegations in order

to establish a single text.

Mre JAHODA'(Czechoslovakia) said that references such as that made by
the Australian representative to the events which had taken place in Czechoslovakia
in August 1968 could only complicate the Committee's task. His Government 's
position concerning the events in Czechoslovakia had been stated by the head of
the Czechoslovak delegation to the General Assembly at the 1682nd plenary meeting.
He therefore hoped that his Government's position would be fully respected in the
Committee and that the Committee would consider the question on its agenda in a
constructive manner, thus creating the necessary conditions for mutual co-operation

in defining aggression.

The meeting rose at 12,15 pl.n.
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CONSIDERATION OF THE QUESTICN OF DEFINING AGGRESSION (GENERAIL ASSEMBLY FESOLUTIONS
2330 (XXIL) AND 2420 (XXIII) (A/7185/Rev.l; A/AC.134/3; A/AC.134/1.12) (continued)

Mr. CASTREN (Finland) said that his delegation was still convinced that
the defining of aggression was a worth-while task and hoped that compromises could
be made to remove the remaining difficulties. A satisfactory definition of
aggression must be acceptable not only to a very substantial majority of Meuber
States but also to all the permanent members of the Security Council. From the
beginning the Special Committee had made steady progress in its work. It had
been noted in the Sixth Committee at the twenty-third session of the General )
Assembly that, of the three draft proposals presented at Geneva, the thirteen-
Power prupusal (4/(L85/kev.l, para. 9) in particular would serve as a good basis
To. £nrther negotiations. The Soviet Union delegation had recently subwitted a
new and more cuncise proposal (A/AC.134/L.12) which took into account the views
and wishes of other States. In the course of the debate statements had been made
containing new and interesting ideas and constructive suggestions for amendments
to existing draftc.

General agreement had been reached on certain important points. His
delegation shared the view that the definition should not depart in any way from
the provisions of the Charter and should keep as closely as possible to iis
wording. The powers of the Security Council in the maintenance of peace and
international security should be respected without the imposition of hard and
fast rules which would limit its freedom of action; that was important because
even the nost comprehensive definition could not cover all cases and take intQ
account the good or bad intentions of States. Moreover, the choice of counter-
measures or measures of self—defence would also have to be governed by the
Security Council to avoid abuses and excessive recourse to the use of
force. Only a mixed definition laying down certain general characteristics and,
by way of example, the most important and well-known acts of aggression, would
be sufficiently flexible to guide the Security Council in its work and
acceptable to his delegation. The task of defining aggression would be much
‘ ecasier if the Committee were to limit itself at the present stage to defining
the most serious and dangerous kind of aggression - armed aggression - since it

was clearly very difficult to reach agreement on the other forms. Furthermore,
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the definition must draw a clear distinction between legal and illegal uses of °
armed force, both of which were mentioned in the Charter.

There had been some differences of opinion as to whether the definition
should also deal with indirect aggression, which was evidently understood to
mean harmful activity taking place in or affecting the territory of one State
and carried out not by another State itself but by individuals actively or
Passively supported by another State. Such activity, particularly in its more
dangerous forms, was comparable to activity undertaken by the other State itself.
He agreed W1th the representative of France that to Beuilc Wificiirnaag of
opinion relating 10 @ggressivu cumwitbed Ly ovoumunities whose statehood was open
to question, the Special Committee should coﬁfine itself to considering relations
between States with the understanding that a "State" did not necessarily have to
be recognized unanimously by the international community, or - it might be added -
by the victim of aggression.

Not all the existing drafts contained a preamble and it had been mentioned
that none was absolutely necessary. His delegation shared the view that the
preamble could be brief and concerned purely with the central problem. A
comparison of the preambles of the thirteen-Power draft and the Soviet draft

‘revealed several features common to both. The seventh preambular paragraph of
the thirteen-Power draft seemed superfluous and was in any case incomplete
because it mentioned only one of the important rights of States, namely, the
inviolability of territorial integrity, and omitted political independence.
The preamble of the Soviet draft could well be condensed; the fourth paragraph
in particular Was ambiguous. His delegation felt that there it would be best
to adhere to the relevant provision of the Charter, namely Article 2 (1). The
first preambular paragraph of the Soviet text would be improved by an ex p11c1t
reference to Article 1 (1) of the Charter.

It would likewise be appropriate to refer, in operative paragraph 1 of the
Soviet draft, to the relevant provisions of the Charter, particularly those in
Chapter VII, and Article 39 could be mentioned at the beginning of paragraph 2,
Pne question as to who had been the first to commit an act of aggression was of

prime importance in identifying the aggressor, but that was not always the only
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deciding factor. As was stated in the sixth preambular paragraph of the Soviet
proposal, the question whether an act of aggression had been committed mst be
considered in the light of all the circumstances in each case; the use of force
could sometimes, be the result of a pardonable error caused by the behaviour of
the other State.

Both drafts included in their list of acts of aggression the use of‘weapons
of mass destruction. His delegation shared the view that there was no reason to
treat the use of those weapons as a separate act of aggression when it was only an
aggravating factor. It would be sufficient to mention them in the preamble; as it
was, the last preambular paragraph of the Soviet draft mentioned nuclear weapons.
The list of acts of armed aggression given in the thirteen-Power draft included
the carrying out of a deliberate attack on the ships or aircraft of another State,
an action often mentioned in earlier draft proposals and in certain international
agreements, whereas the Soviet proposal referred only to an attack on the land,
sea or alr forces of another State. Both alternatives could be supported on
different grounds. The Soviet draft referred also to the bombardment of or firing
at the territory and population of another State, a formulation which seemed broad
enough to cover also individuals who were outside their own country in private
vessels or aircraft.

Certain dangerous forms of indirect aggression against one State, such as the
activities of armed bands, terrorists and saboteurs, supported in various ways by
another State, should be taken into account in the definition of aggression.
Neither of the two texts covered that point satisfactorily. The Soviet draft dealt
only with the sending of armed bands and certain kinds of individuals to the
territory of another State, whereas the thirteen-Power draft categorically
prohibited recourse to the right of gelf-defence against the State requnsible
for the activities of sﬁch armed bands. The important matter of indirect
aggression would have to be examined more carefully with a view to finding a
generally acceptable formulation,

His delegation understood the first three operative paragraphs of the Soviet
draft to mean that, after a State had committed any act mentioned in paragraph 2

or any other act designated by the Security Council as an act of aggression, the
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victim State would be entitled to defend itself by all legal means and even o
declare war on the aggressor without the risk orf being called an aggressor itself.
If the text was not clear enough, it could be improved in the way already
suggested by certain delegations., Operative paragraph 6 of the thirteen-Power
draft, which had no equivalent in the Soviet draft, did not belong in a definition
of aggressgion, because every case should be examined in the light of all relevant
circumstances. The right of self-defence against armed aggression was referred to
several times in the thirteen-Power draft, whereas the Soviet draft contained only
an indirect reference to it. His delegation felt that that important right, and
its limitations should be dealt with more fully.

Individual and State responsibility, the principle of non~recognition and the
qualification of aggression as an international crime were all important questions,
but to deal with them in the context of defining aggression might only complicate
the main issue, and they should therefore be excluded. For the same reason his
delegation felt that it was 1lnappropriate to take up the matter of the right of

peoples to self»determination.in that context.

Mr. YASSEEN (Irag) said that his delegation was in favour of a mixed
definition and beliaved it was best to begin with direct armed aggression, which
would facilitate the work of defining other forms of aggression later. The Special
Committee should therefore leave indirect aggression aside for the time being. His
delegation felt, however, that in the present age of emancipation it was necessary
to include a provision condemning the use of force by colonial Powers against
oppressed peoples,.or at least a reservation to the effect that the right of those
peoples to rise up against their oppressors would remain unaffected.

He agreed with the views of the representative of France on the amendment
submitted by the Sudan and the United Arab Republic (A/AC.134/L.8). The definition
should also contain a reference to the responsibility.incurred by the aggressor
and, as in the Soviet text, to the principle of non-recognition of any territorial

gains or special advantages resulting from armed aggression.,
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The Security Council had a primary role in the maintenance of internaticnal
security; its functions were laid down in ‘he Charter and could not be challenged,
and it was impossible to claim that they would be limited by the definition of
aggression. The definition was inténded to guide the Security Council by
protecting its members from their own weaknesses in specific cases which arose
in the course of their duties. The Security Council could determine the existence
of an dact of aggression, as laid down in Article 39, only on the basis of a
wvell-defined concept of an act of aggression. The definition, however, must be
formulated with reference to objective realities; it could not be dictated by the
political self-interest or favouritism of the members of the Security Council. The
discretionary powers of the Security Council concerned not the definition but
rather the recommendatvions to be made and the decisions to be taken with a view‘
to restoring international peace and security. A good definition would serve o

" guide all United Nations organs. It should reflect the pertinent Charter provisions.
A definition adopted by a majority of Member States would enlighten world public
opinion and would have moral authority; it could even have legal authority, in
so far as it gzave force to the provisions of positive international law.

Certain delegations had questioned the validity of the criterion of priority.
To deny that criterion would be to reintroduce the concept of preventive attack
and contradict the clearest provisions of the Charter. In contemporary
international law, recourse to force was forbidden except for the purposes of
self-defence and when the United Nations decided that it was warranted. Article 51
of the Charter established the limits of the right of self-defence; it was
recognized only in the case of armed attack and not in the case of threats,
provocation or preparations for an attack on the part of another State.

The question of intention had been brought up; it had been asked how a
country could be described as an aggressor when it attacked or occupied the
territory of another State in the belief that it was acting in self-defence. That
was an unreaiistic hypothesis which could not be taken into consideration. The
intentions a State claimed to have could not alter the nature of the acts,

particularly since those who committed aggression often claimed to be acting on a

legitimate basis.
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In conclusion, he was of the opinion that the Special Committee should make
serious efforts to reach unanimous agreement on a definition of aggression but,
failing that, should be prepared to take a decision by majority vote. There
was no legal or political basis for sayingzg that the definition would not be
acceptable unless it was approved by all the permanent members of the Security
Council. The sovereign equality of all States was a general principle which
could only be waived in accordance with the provisions of the Charter; the
approval of one group of States could therefore not be more important in law Tthan

the approval of the rest.

Mr. CHKHIKVADZE (Union of Soviet Socialist Republics) said that he

wished to comment on some of the points which had arisen during the discussion
of his delegation's draft proposal (A/AC.13L/L.12) and which he had not dealt
with in his previous statement.

Much had been said about the right of a State to defend itself. Under
Article 2 (4) of the Charter, all Member States must refrain in their international
relations from the use of force, especially armed force. Under Article 51,
however, a State had the right to defend itself if an armed attack had already
occurred against it. The mére threat of an armed altack did not create
entitlement to the use of force for individual or collective self-defence. The
draft proposal submitted by his delegation was in strict accordance with
Article 51 of the Charter, especially in view of operative paragraph 6.

Article 51 of the Charter provided the main legal basis for the use of
armed Torce by dependent peoples in exercising their inalienable right to
self-determination, and an indication to that effect should clearly be included
in the definition of aggression. The supporters of colonialism tried to deny
dependent peoples the right to use armed force in those circumstances, claiming
that self-determination should be exercised under constitutional procedures,
in other words, the laws of the administering Power, and that the rights of other
gtates and peoples, in other words, those of the colonial States, should be taken

into account. They declared that wars of national liberation were acts of
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internal aggression which gave the administering Power the right to use armed
force to quell them. Such views were a flagrant contradiction of the principle
of self-determination set forth in the Charter. Wars of national liberation
could never be described as acts of internal aggression. The wars of oppressed
peoples to liberate themselves in the past had been acknowledged as just, for
example, the war of independence in North Awmerica in 1775-1785, the war of
independence of the Spanish possessions in South America in 1810-1826, and the
war of the Slav peoples to overthrow the Turkish yoke. ©Such wars were
particularl& just at the present time when the elimination of colonialism and
full self-determination had been sanctioned by international law, and in
particular by the Charter; they were a means of defence for dependent peoples
against the illegal activities of the colonial Powers. Colonialism was rightly
described as continuing aggression against the colonial peoples and countries.
The legitimacy of the fight for national liberation was indirectly recognized
in the third preambular paragraph of the Universal Declaration of Human Rights.
The fact that wars of national liberation were legitimate in the fight against
colonialism had been acknowledged by the participants in the Geneva Conference
of 1954 concerning Indochina, the Final Act of which had recognized the
independence, sovereignty and territorial integrity which the people of
Indochina had won in the course of their war of national liberation, and also
the international character of such wars and the legitimacy of their aims. The
legitimacy of the armed struggle of dependent peoples had also been recognized
by the Tricontinental Conference of Havana in 1966, which had acknowledged their
right to achieve political, economic and social liberation by any means they
deemed necessary, including armed struggle, and by the Cairo Conference of
Heads of State or Government of Non-Aligned Countries. The General Assembly
too had recognized the legitimacy of the struggle being waged by the peoplés
under colonial domination and had appealed to all States, in a number of
resolutions, to render material and moral support to the struggle for national
liberation. Those resolutions were based on the Charter, in particular
Articles 2 (2) and 51. The right of peoples to use armed force to defend

their freedom and independence was in complete accordance with the fundamental
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principles of international law and the Charter and, in his delegatic:!s
opinion, it should be included in a definition of aggression.

Questions had been raised concerning the fourth preambular paragrc of the
USSR draft proposal to which his delegation attached considerable practical
significance. In the modern world, there were States with different political
and social systems. In order to protect the world from military confligt and
open the way for fruitful co-operation between all countries and peoples
regardless of their soclal systems, relations between States must be built on
the principle of peaceful coexistence, in other words on the principle of
good-neighbourliness which was stated in the Charter. To object to the principle
of peaceful coexistence would be to object to a requirement of the Charter.

By emphasizing the principle of peaceful coexistence in its draft proposal, his
delegation wished to draw attention to the importance of preventing attempts to
change the social or political systems of countries by outside intervention on
the part of States with different systems. That was a very topical aspect of the
problem, especially for those countries which had recently gained their
independence. The use of outside force to encroach upon the social and
political achievements of peoples was contrary to international law, whether the
States concerned had different or similar social systems. He wished to dispel
any doubts on that score, especially the doubts expressed by the representative
of TFrance.

The fourth preambular paragraph of his delegation's draft proposal expressed
the Soviet Union's fundamental position concerning the protection of the
sovereignty and independence of all countries, including States which had not
yet fully emerged as such, adding that in operative paragraph 1, too, the
word "State" should be taken to include also those which were still in the
process of being established. That concept was clearly expressed in
relations between countries of the socialist community which consistently
observed the principle of sovereignty and other principles of internaticnal
law. |

A.declaration, adopted at Budapest on\lY March 1969 by the Warsaw Pact

countries, expressed the aspirations of all their peoples to live in peace and

/...



A/AC.134/SR.39 ~1ok-

(Mr. Chkhikvadze, USSR)

good-neighbourliness‘with all other Buropean peoples and their firm determination
to establish an atmosphere of peace and security in the European continent, and
appealed to all European States to intensify their efforts to strengthen peace
and security in Europe. Lasting peace could be ensured only if States directed
their efforts towards easing tension and working out a system-of co=-operation
on the basis of goodwill and mutual understanding. FEurope consisted of more
than thirty States with different social systems and different interests, but
they had to live side by side as good neighbours. The same applied to
countries in other parts of the world too. There were forces in the world which
tried to preserve the division of States into different camps by promoting
tension and refusing to encourage peaceful co-operation for the settlement of
international issues. The participants at the Budapest conference had therefore
-appealed to all States to discuss all controversial issues, had declared that
the development of European co-operation was the only realistic alternative to
the danger of a military conflict, and had called for the strengthening of
political, economic and cultural links between States on a basis of equality
and. respect for the sovereignty and independence of States.

The members of the socialist community were prepared to take practical
steps for the joint defence of the sovereignty of each individual wmember,
and any attempt at intervention from outside would inevitabiy meet with the
joint resistance from all of them. That was one of the most effective
methods of defending the sovereignty and independence of all the socialist
countries, together and individually, and it was based on the voluntary
consent of all the participants, expressed in international agreements, in
order to preserve the political and social achievements of their peoples.
Since there were countries with different social systems in thne world, the
only sensible principle on which to base relations between them was the
principle of peaceful coexistence. That principle clearly derived from the

Charter and a reference to it had therefore been included in the preamble

to the USSR draft proposal.
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With regard to the reference to nuclear weapons in the draft proposal,
his delegation was not *trying to settle the question in the draft definition.
The Soviet Union was in favour of banning nuclear weapons in general and had
submitted a proposal to that effect to the Eighteén~Nation Committee on
Disarmament. On 18 March 1969, it had also submitted to the same Committee
a draft treaty for banning the use of nuclear weapons for military purposes
on the sea-bed and ocean floor. If it was agreed to consider the first use
of nuclear weapons as an aét of aggression in the draft definition of
aggression, that would be a step towards banning nuclear weapons in general.
The reference to nuclear weapons in the USSR draft proposal was fully in
accordance with existing norms of international law. The Declaration on
the prohibition and the use of nuclear and thermo~-nuclear weapons (General
Assembly resolution 1653 (XVI)), which had been endorsed by the overwhelming
majority of Member States, showed that his delegation's assessment of nuclear
weapons was shared almost universally. According to that Declaration, the
use of such weapons was a direct violation of the Charter, contrary to the
rules of international law and the laws of humanity, and a war against mankind
in general, and any State using them should be considered as violating the
Charter and acting contrary to the laws of humanity. The claim that the use of
nuclear weapons itself did not constitute an act of aggression was incompatible
with that Declaration. His Helegation therefore insisted on including a
provision concerning the use of nuclear weapons in the draft definition.

The statement made by the Australian representative at the Committee's
previous meeting consisted of two parts: a repetition of Australia's familiar
negative position on the matter, and slander and provocation directed against
the USSR which his delegation categorically repudiated. The Australian
representative had tried to poison the atmosphere of co-operation that had
prevailed in the Committee in order to make its work more difficult. Such

conduct was hardly becoming a scholar like Sir Kenneth Bailey.
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Mr. ROSSIDES (Cyprus) said that his delegation favoured the formulation

of a definition of aggression because it believed that s definition was a long-
needed and lcng-overdue step towards the adoption by the United Nations of measures
which would contribute to the development of law and order in international society
under the Charter. It maintained an open mind, however, with regard to the form of
the definition, provided that it was fully in accord with the relevant Articles of
the Charter. Since the Committee had decided at its previous session that the
definition should be concerned with military or armed aggression within the meaning
of the Charter - a decision fully in accordance with the Committee's mandate and the
logical conclusion to be drawn from Article 51 - the only difference of view
revolved around the question whether the definition should be confined to direct
armed aggression or should also include indirect armed aggression. The Charter

was silent on the latter point and, in Article 39, drew a careful distinction
between an act of aggression and other breaches of the peace. In fact, when the
words "other breaches of the peace" in Article 1 (1) had been adopted at the

San Francisco Conference, the contention that the words were superfluous had been
rejected, the Conference having held that there might be breaches of the peace
other than aggression and that the words should thererfore be left as an all-
inclusive term.

The Committee was therefore to define what constituted an "armed attack”
within the meaning of Article 51, which recognized the right of self-defence as the
sole exception to the blanket prohibition on the threat or use of force against the
territorial integrity or political independence of any State contained in
! Article 2 (h). Whether or not the occurrence of an armed attagk Jjustified the
exercise of the right of self-defence was always, in the final analysis, a matter
for the Security Council to determine. Hence, if a State invoked the right of
self-defence on insufficient grounds, it might find itself accused of aggression.
It was therefore all the more necessary that the State under attack should have
some guidance as to what exactly constituted those cases of "armed attack” in which
the Charter authorized the use of force in self-defence. The Charter made that
exception in order to enable the aggrieved State to take the law in its own hands
only in cases of emergency in which the gravity and imminence of the threat of

ar od attack was so great that it did not have sufficient +ime to appeal to the
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Security Council. A definition would therefore help such a State to determine
whether the exercise of its right of self-defence was Jjustified, thus preventing
it from resorting to war out of convenience or fear and averting the danger that

a war wight be started through hasty action by a State which had misunderstood
Article 51. Vhen an armed acvack had occurred, the/existgnce of a definition would
also facilitate the task of the Security Council by enabling it to réach objective
conclusions uninfluenced by subjecfive cr temporary considerations with respect to
the parties involved. ‘

Accordingly the Committee should take care not to draft a definition of
aggression which, by extending the meaning of armed attack,¥would give grounds for
the exercise of the right of self-defence which were not Jjustified by Article 51
and might thus unwittingly lead to war. While an armed attack involving military
action was clearly a situatiéh of such emergency that the State under attack must
take immediate military counter-action to repel the attack before it could appeal
to the Security Council, the same could not be said of the operations of armed
bands, which presented no such grave or imminent threat and which involved no
emergency so acute that there was no time to resort to the Security Council.
Moreover, however much the operations of armed bands might be fomented and assisted
by outside forces, they were an internal matter which could be dealt with by
interrnal military action of the State concerned without recourse to the Security
Council. Although subversive operations by armed bands operating in the territory
of a State constituted violations of the Charter and breaches of the peace, they
could not be equated with an armed attsck under Article 51. ' Their seriousness
depended not on the existence of sﬁch bands but on the numerical strength of the
bands and the force of the weapons used. It was therefore a question of degree
rather than one of kind. While he agreed that the sinister and subversive
activities of armed bands should not be omitted from the definition, they could
hardly be put on the same plane as armed aggression by States. That was the
crucial point of difference which, if solved, would clear the way for the
achievement of a generally acceptable definition of aggression. In his view, the
.difficulty was not insurmountable. ‘

In adopting a definition, the Committee should also keep in mind the

requirements of other legal texts such as the draft Code of Offences against the
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Peace and Security of Mankind and the question of an international criminal
Jurisdiction, which had been twice postponed pending the adoption of a definition
of aggression. VWhat wasrneeded to complete the Code was to define the words

"act of aggression" used in article 2, paragraph 1; the Committee should not
therefore go any further into the matter of other breaches of the peace. The same
considerations applied to international criminal jurisdiction.

Moreover, with regard to the non-proliferation of nuclear weapons, the
criticism had been voiced that non-nuclear-weapon States could hardly rely on a
Security Council resolution guaranteeing their protection against an armed attack
by nuclear weapons in the absence of a definition of aggression. There again,

"apggression" clearly meant direct armed attack.

Mr. EVANS (Australia), ;peaking in exercise of his right of reply, said
that the Australian statement to which the USSR representative had referred had
concerned the difficulties of achieving a generally acceptable and adequate
definition of aggression. The Australian statement made at Geneva in 19638 had
also affirmed those difficulties. He noted that the USSR representative had
spoken of listening to, heeding, but not necessarily agreeing with the views
of others. The Australian delegation always listened to, heeded, but did not
necessarily agree with the views of the Soviet Union. Equally it hoped when it
spoke that its own vieus would be listened to and heeded but did not demand that
they be accepted by others. Concerning the Australian reference to "recent
events" the Australian delegation had no doubt that its own interpretation of
those events was the one more generally accepted. The USSR representative had
spoken of first use by Australia in poisoning the atmosphere of the Committee.
Members of the Committee would be able to judge for themselves who did what first.

The USSR representative had said that Sir Kenneth Bailey claimed to be a
scholar. He would be the last person to make such a claim for himself. Other
representatives would be able to judge for themselves whether such a description
was vell founded. In any event, the mark of a scholar was that when he spoke
ne confined himself to matters of substance and did not resort to personal abuse.

/...
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Mr. HARGROVE (United States of America) expressed the revulsion of

his delegation that, instead of commenting on the substance of the statement made
by Sir Kenneth Bailey, the USSR répresentative had seen fit to make a personal

attack on him.

Mr. AKYAMAC (Turkey), speaking in exercise of hss right of reply, said
that the USSR representative had referred, among other examples he had given in
connexion with paragraph 6 of his draft, to the struggle of Slav peoples against
their Turkish rulers. That example was 11l conceived, because the Ottoman Empire
had not been a colonial system but a commonvealth of nations with a multiracial
administration, much like the Soviet Union of today. He also wished to make it
quite clear that his country would have no difficulty in supporting the inclusion
in the definition of a provision that the right to self-determination of dependent
pecples was applicable everywhere and without feservation, and he expressed the

hope that the USSR had a parallel position in that respect.

Mr. CHKHIKVADZE (Union of Soviet Socialist Republics) said that the

United States representative's statement was out of order because no right of
reply had been involved. His remarks concerning Turkey had been a reference to

ancient history, not to the present.

The meeting rose at 1.50 p.m.
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ORCANIZATION OF WORK

Mr. STAVROPOULOS (Legal Counsel) informed the delegations which had
requested the Secretariat to amplify document A/AC.lBM/L.lS by adding a further

column reflecting the vieus expressed on the draft proposals that to do so would

give rise to problems. The task was a mos8t delicate one, which could not be
completed in the available time. He would ask the delegations which had made

the request to withdraw it and assured them that the Committee's report would

fully reflect all views expressed.

Mr. HARGROVE (United States of America) said that his delegation, which
had first made the request, was ready to withdraw it. He understood that, while
it was possible to prepare the additional column, shortage of time made it
inadvisable to proceed. He agreed that the. Legal Counsel's suggestion should
be adopted, if the other Committee members so wished.

It was so decided.

The meeting rose at 5.50 p.m.
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CONSIDERATION OF THE QUESTION OF DEFINING AGGRESSION (GENERAL ASSEMB
LY RESOLUTIONS
2330 (XXII) and 2420 (XXIII)) (A/T7185/Rev.l; A/AC.13L4/3; A/AC.13L4/L.12 and L.15)

(continued )
Mr. BAVAND (Iran) said that any definition of aggression‘should meet
the following criteria: (1) the definition should be of a mixed nature, comprising
a general description of armed aggression followed by an illustrative list of the
most typical acts of armed aggression; (2) it should be consistent with the
United Nations Charter; (3) it should safeguard the discretionary authority of
the Security Council; (4) it should be concerned with the use of force in
relations between States, although it might, conceivably, take account of political
entities which were de facto possessed of the characteristics of States and which
had received a certain amount of de jure recognition by other States; (5) it should
cover both direct and indirect aggression and draw a distinction between those
concepts and other breaches of the peace; and (6) it should receive the support
of the majority of United Nations Members, including the permanent members of the
Security Council, which had an essential part to play in the maintenance of
international peace and security.
Although the concept of aggression had been left ambiguous in the Charter,
an ambiguity which had been increased by its classification with other breaches
of the peace in Article 1 (1),it could be deduced from Article 2 (4)that aggression
was the use of force by one State against the territorial integrity or political
independence of another State. Moreover, the drafters of the Charter had
undoubtedly had in mind the traditional interpretation that in international law
"force" meant physical force. That was confirmed by the use of the term "ammed

attack" in Article 51. Since any dynamic legal institution must evolve in

accordance with the changing conditions of international life, his delegation

ernational conduct laid down in the Charter
Thus, the use of force

believed that the principles of int

must be interpreted in the light of present circumstances.

against the territorial integrity or political independence of another State

should now include political, economic and ideological force as well as physical

force. At the same time, armed attack, as envisaged in Article 51, was the most
rous nature of which had been

dangerous kind of force, the distinctive and dange
jon (4/7185/Rev.l, para. 9) -

recognized in both the thirteen-Power draft declarat

and the USSR draft proposal (A/AC.134/L.12).
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In general, the preambles of both drafts had the support of his delegation.
It had st?ong reservations, however, about the second part of the fourth
Paragraph of the USSR proposal, which it felt to be incompatible with the Charter.

Operative paragraph 1 of the USSR draft proposal was consistent with
Article 2 (4), (5) and (6) and Article 50 of the Charter, Moreover, the
distinction made in that paragraph between direct and indirect armed attack,
together with the reference to the purposes and principles. of the Charter, opened
the way to a comprehensive definition of aggression. Howevef, that wording would
enable an aggressor to claim that his action, though not justified under
Chapter VII, was justified under the purposes and principles of the Charter in
general. ’

The principle contained in both the USSR and the thirteen-Power draft,
that the aggressor was that party which first used force, gave rise to certain
difficulties. First, the facts would be difficult to prove, and the Security
Council would always have to make a subjective judgement of the evidence.
Secondly, the direct application of that criterion would mean that the State
shown to have used armed force first against another State would have to be
condemned whatever the other circumstances might have been. Nevertheless, any
definition of aggression would be useless without that criterion. The Charter
conceived of armed aggression, in terms of behaviour rather than motive or
intention. In other words, it provided that self-defence could be exercised only
in the event of an armed attack; it did not consider planning, preparation or
other kinds of provocation as sufficient grounds for resort to self-defence.

It followed that, unless a declaration of war coincided with the use of
armed force, it could not in itself be regarded aé an act of aggression; even
though it might very well cause a breach of the peace by pfompting the other
side to take defensive measures. However, since such cases were very rare, his
delegation would have no objection to listing declaration of war as an act of

aggression, while feeling that its logical place was somewhere near the end of

the list.
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In both proposals a legal link between the various forms of aggression
listed was lacking; that might be corrected by redrafting the introductory phrase.
With regard to the content of the list, the USShk draft made an important difference
between the concepts of direct and indirect aggression. Under operative
paragraph 1, the use of armed force constituted an act of aggression irrespective
of the intentions of the aggressor. Under paragraph 2C, on the other hand,
the use of armed force by sending armed bands, mercenarics, Lcii~wiste or aahoteurs
to another country was not an act of aggression unless it was intended to prumote
an internal upheaval or to reverse the policy of the victimized State. In other
words, in the later case the victim's exercise of the right of self-defence was
conditional upon its ability to prove the purpose and intention of the aggressor.
That paragrarh was also inconsistent to some extent with Article 51 of the
Charter, which made the victim the judge of the situation and gave him the
autamatic right to defend himself either individually or collectively; the facts
of the situation were determined only at the second stage, when the issue came
before the Security Council, which had to determine in the light of all the
circumstances whether or not an act of aggression had been committed. A further
shortecming was the difficulty of proving that an act of aggression had taken
place, particularly since the boundary between a violation of the principle of
non-intervention and indirect aggression had not yet been established. An
ambiguous definition‘would not only complicate the task of the Security Council
but could encourage violence between States. They could accuse each other of
indirect armed aggression, for example, merely upon discovering cases of
ammunition or armed irregulars on their soil. Ambitious and frustrated States

could easily use such a contingency as a pretext for the exercise of their right

of self-defence.
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Neither of the present drafts defined the scope and limitations of the
right of self-defence and its relationship to the act of aggression. Yeu it was
necessary to define aggression in such a way that a possible aggressorrcr"7d‘n0t
Justify his actions by claiming the right of self-defence, Some felt that
self-defence could be invoked only to cover those acts necessary to repel an
aggressor, a point beyond which further agts became unlawful and constitutéd
aggression in their turn. However, in his delegation's view the concept of
self-defence shouid be kept flexible, because its scope depended upon the intensity
of the aggression and the nature of the weapons used. ¥hile it was eas} to
distingaish between defensive and aggressive actiohs in the case of armed bands,
for example, it was very difficult to draw such-a line in the case of nuclear -
armed attack. His delegation therefore believed that the question of nuclear
armed aggression, whiph had been included in the lists in.both proposals, should
be dealt with separately. Its inclusion in the definition of aggression would be

a distortion of the Charter, which had been drafted prior to the emergence of such -

weapons.

+

Mr. DIACCNESCU (Romania) said that any definition of aggression must be

consistent with the principles laid dcwn in the Charter, The purposes for which
the United Nations had been established - to do away with aggression and policies
based on force - could not be achieved without strict compliance with the
fundamental principles of the Chartér by all States in all circumstances, whatever
the nature of their relations might be. The existence of friendly relations
between States depended on the recognition of the equal rights and sovereign
equality of States, thelr fulfilment in good faith of the obligationsAthey had
assumed under international law, particularly the pbligation to settle their
international disputes by peaceful means, their compliance with the prohibition
6f the use of force against otherlstates and of interference in the domestic
affairs of other States, and the recognition of the right of peoples to self-
determination.

The principles governing his country's foreign policy were laid down in its
Constitution. FRomania advocated peaceful coexistence among all States,

irrespective of their social and political systems, as the only alternative to a
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disastrous nuclear confrontation. Progress and prosperity, moreover, could not

be achieved without security and the security of one State could not be dissociated
from the security of all. His Governmeht's international conduct was thus guided
by the principles governing friendly relationsbetween States. It was cpposed

to any use or show of force, including the arms race, troop concentrations and
military . ranoeuvres on the borders of other States.

His delegation agreed with the majority of delegations which felt that armed
aggression should be defined first. It favoured the "mixed" type of definition,
in which a generic description of armed aggression was supplemented by an
indicative list of typical acts of armed aggression. The definition should make
armed aggression a legal and political crime, the greatest crime that could be
committed against peace and one which, under international law, engaged
international responsibility. The enumeration should take account of the
international experience so far gained, the conventional practice of States and
world public opinion. It should be so formulated as to facilitate the determination
of the facts in any particular case but should not imply that acts not listed aia
not constitute armed aggression.

The definition should specifically provide that the functions and powers of
the United Nations organs concerned with the maintenance of international peace
and security - particularly the Security Council's power of determining whether
ur not an act of aggression had been committed - should remaln unimpaired. The
definition should also precisely delimit those exceptional cases and conditions
in which the use of armed force was permitted.

The lists of typical acts of aggression given in the two proposals could be
combined. In his delegation's view, the list should include the following acts:

a declaration of war and belligerent acts committed without a declaration of war;
the use of nuclear, bacterial or chemical weapons or any other weapons of mass
destruction; the bombardment of the territory of a State; a premeditated attack
against the armed forces of the victim; the invasion of or attack against the
territory of ahother State; military occupation or the annexation of the territory

or part of the territory of another State;. blockade of the coasts or ports of
If a

[oen

another State; the use of armed bands on the territory of another State.
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State permitted another State to use its territory in order to attack a +hird State,
that constituted an act of indirect aggression which should be condemned as one
element of the crime of aggression.

The cases and conditions in which force could be used must be defined in
accordance with international law and the Charter. In his delegation's view,
force could not be used in individuel or collective self-defence except where
the State concerned was the victim of an armed attack in the circumstances
prescribed in Article 5l. At the same time, the definition should recognize the
legitimacy of the struggle of peoples against colonial domination as a corollary
of the right of each people to self-determination.

The definition must state specifically that the use of force by regional
bodies was permissible only in the cases and circumstances specified in the
Charter - i.e. to maintain international peace and security - and the unlawful
use of force by regional bodies must be regarded as aggression. It must also
establish that no domestic or foreign policy consideration - whether political,
military, economic or other - could be invoked to justify the use of force égainst
another State.

The main elements of the definition he had just indicated could be found
in the Convention for the Definition of Aggression, signed in London on 4 July 1933,
which was still in force and to which his country was a party. If those elements
were included in the definition, it would become a major international instrument
embodying that element of certainty so necessary to ensure the observance of

international law.

Mr. JAZIC (Yugoslavia) said that at the previous session of the Special
Committee his delegation had sponsored the twelve-Power and thirteen-waer
drafts and that at the present session it had taken part in the preparation of the
new text which was shortly to be introduced., He hoped that the Soviet draft,
which was a significant contribution to the work of the Special Committee,
and the other valuable texts that had been submitted would help the Committee
fo work out a generally acceptable draft. His delegation firmly believed that
it was both legally possible and politically opportune to produce a definition

[eon
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of aggression that would guide the United Nations in its work of maintaining
international peace and security. It was true that a definition of aggression would
not eliminate aggression from international 1ife, but its adoption would have
important political and moral effects both on the United Nations and on the
international ccmmunity at large. First of all, a potential aggressor would be
aware of the existence of the definition, which would make it more difficult for
him to Justify his acts of aggression and escape the attendant responsibility. It
would also make it easier for the competént organs of the United Nations to identify
acts of aggression and deal with the consequences. An adequate definition could
thus become an important instrument for protecting the political independence,
territorial integrity and sovereignty of States.

A number of delegations had put forward important criteria for the formulation
of a generally acceptable definition, and there seemed to be a certain amount of
camon ground in the views expressed, although serious differences still existed.

In his delegation's view, the definition must be based upon the provisions of the
Charter and must not déprive the organs of the United Nations of their ccmpetence
under the Charter. The Committee!s task was neither to rewrite the Charter, nor
simply to repeat the relevant provisions; it was to produce a definition elaborating
on those provisions. Two factors must be taken into account: first, that the
Charter did not contain a definition of aggression, and secondly, that the relevant
provisions appeared to imply that the concept of aggression was closely linked with
the use of armed force (meaning an armed attack) in international relations and
that individual or collective self-defence was allowed only within the limits of
Article 51. Aggression could, however, take many forms which it was not possible
to anticipate or to define once and for all, and conseéuently the definition could
not be expected to cover all possible forms of aggression. Some delegations had
said that the Charter did not recognize any form of aggression other than armed
aggression, but the fact that other forms were not mentioned did not mean that they

did not exist. His delegation agreed,'however, that the Committee should
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concentrate first of all on working out a definition covering the most obvious
forms of armed aggression, after which the General Assembly could decide whether
an attempt should be made to define other forms of aggression.

Attempts to differentiate between direct and indirect armed aggression could
easily lead to confusion. Both the thirteen-Power draft and the Soviet Union draft
used those terms, but not in the same context. His delegation felt that at the
present stage it was not essential to try to draw that distinction, particularly
since the Charter did not do so. The first aim should be to define those uses of
force which could be generally accepted as constituting acts of armed aggression.

On the question whether such acts as the use of armed bands by one State
against another should be included in the definition and categorized as acts of
aggression, his delegation considered that they were a flagrant violation of the
basic principles of the Charter and could be as dangerous to the sovereignty,
independence and integrity of a State as any form of armed aggression. A
definition of aggression should therefore cover them if possible. His delegation
did not agree, however, that a State which was the victim of such activities should
be entitled to exercise the right of individuvual or collective self-defence under
Article 51 of the Charter. That could open the way to misuse of the right of self-
defence, which in turn could be tantamount to an act of aggression.

Comparing the operative paragraphs of the thirteen-Power draft and the Boviet
Union draft, his delegation felt that operative paragraph 1 of the thirteen-Power
draft gave a more precise and complete definition of the concept of aggression,
especially in its treatment of the only two cases in which the use of force was
legally permissible. Any definition of aggression should also include, as the
thirteen-Power draft did, a provision to the effect that the State which was the

victim of aggression must observe the principle of proportionality in taking

measures to defend itself.
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His delegation considered that the principle of first use should be included
in the definition, whatever the difficulties of identifying the aggressor in each
particular case. The Charter made it clear that a State which used armed force,
except for the purpose of repelling an armed attack, was to be regarded as an
aggressor. Any of the following acts, if committed in violation of the Charter,
should be included in a list of acts of aggréssion: an invasion or attack, by
the armed forces of a State against the territory of another State, the
military occupation, however temporary, or annexation of the territory of
another State or part thereof, the bombardment of the territory of another
State, the use of any weapons, particularly weapons of mass destruction against
another State, and the blockading of the coast or ports of another State., It had
been pointed out that sometimes a declaration of war was not followed by the actual
use of armed force, and that such a declaration did not in itself constitute an
sawed altark justifying the exercise of the right of self-defence. That point
should be taken into consideration, because it was important to close any
“loop-hole wniu. mich+ nermit a potential aggressor to wage a preventive war.

Vhere the competence of Uniied Na+i~nc ~rgans was concerned, the definition
of aggression had to follow the provisions of the Charter. The competence and
functions of the:Security Council, as defined in Articles 2k, 39, 41 and L2, must
be adequately reflected in the definition, but at the same time it was important
not to overlook the powers of the other competent organ, namely, the General
Assembly.

His delegation could not possibly subscribe to the view that the definition
must be acceptable to the permanent members of the Security Council. It was true
that to fulfil its mandate the Committee must reach the broadest possible consensus,
and that the big Powers bore great responsibility for questions of peace and
security., But it was also true that the Committee had to work in accordance with
the rules of procedure of the General Assembly and that none of its members had
the right of veto.

His delegation considered that the definition should contain a presmble, and
that the existing drafts contained most of the elements which could appropriately
be included in it. The fourth preambular paragraph of the Soviet draft, however,
was not acceptable in its present form, because it did not state clearly that all

States, irrespective of their social systems, were entitled to peaceful coexistence.

[eos
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Any use of force designed to influence the =ocizl and political development of the
peoples of other States wag contrary both to the fundamental principles of the
Charter and to international law.

Lmongst the important principles which should be adequately represented in
the definition were, firstly, the principle that the territorial integrity of a
State was invisible and that territorial gains resulting from the use of force
could not be recognized; secondly, the principle that no considerations of any
kind could justify acts of aggression; thirdly, that the right of all peoples,
especially dependent peoples, to self-determination should be Ffully protected
(on that point his delegation was prepared to accept as a basis the text prepared
by the representative of France); fourthly, that enforcement action by regional
agencies might be resorted to only in the event of a decision taken by the Security
Council in accordance with Article 53 of the Charter; and finally, that armed

aggression constituted a crime against international peace for which international

regponsibility was incurred.

The meeting rose at 12 noon.

/...
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CONSIDERPATION OF THE QUESTION OF DEFINING ACGRESSION (GENERAL ASSEVBLY RESOLUTIONS
2330 (XXIT) AuWD 2he0 (XXIII)) (A/7185/Rev.l; A/AC.134/3; A/AC.134/L.12, L.15,
L.16) (continued)

Mr. ROSSIDES (Cyprus) briefly introduced the new draft proposal before
the Committee (A/AC.134/L.16), of which his delegation was a sponsor. Cyprus was
still a sponsor of the thirteen-Power draft (A/AC.13L4/L.6).

The draft proposal in document A/AC.lBM/L.lé was in a sense a revision of
the thirteen-Power draflt, which it followed in broad outline, while tsking into
account the very constructive USSR draft (A/AC.134/L.12) and various suggestions.
Preanbular paragraph 1 was the same as the first paragraph of the Soviet draft.
Preambular paragraph 2 was the same as preambular paragraph 2 of the thirteen-
Power draft and close to the eighth preambular paragraph of the USSR draft.
Preambular paragraph 3 was essentially preambular paragraph 6 of the thirteen-—
Power draft, with the addition of the phrase "and would facilitate the
determination of acts of aggression". Preambular paragraph 4 was approximately
the same as preambular paragraph 4 of the thirteen-Power draft and the fifth
preambular paragraph of the USSR draft. Preambular paragraph 5 was essentially
preambular paragraph 5 of the thirteen-Power draft. The words '"facilitate that
task" had been used instead of "as a guidance'" in order to indicate that there
was no question of limiting the Security Council's power of determination.
Preamtular paragraph 6 was very similar to operative paragraph 6 of the thirteen-
Pover draft.

Operative paragraph 1 of the new draft proposal deait with the United Nations
functions of meintaining peace. It generally corresponded to operative paragraph 2
of the thirteen-Fower draft, with the difference that the reference to the Security
Council had been omitted. Operative paragraph 2 was a considerable improvement
over operative paragraph 1 of the thirteen-Power draft; the words "direct or
indirect" had been omitted and the words "irrespective of the effect upon" had been
replaced by "or in any way affecting'. Operative paragraph 3 corresponded to
operative paragraph 3 of the thirteen-Power draft. There was no equivalent
raragrarh in the USSR draft. Cperative paragraph } was a modification of operative
paragraph 4 of the thirteen-Power draft which came closer to the text of the

Charter. Operative paragraph 5 was also an improvement over operative paragraph 5

/
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of the thirteen-Power draft. It referred to the "powers and duties of the
Security Council" and specified that the acts in question were "acts when committed
by a State first against another State in violation of the Charter”. Operative
paragraph 6 was identical with operative paragraph T of the thirteen-Power draft.
Operative paragraph 9 was nearly identical with cperative paragraph 9 of the
thirteen-Power draft. Operative paragraph 10 was new and had been based partly
on the suggestions of the French representative.

He indicated that he might wish to refer in greater detail to some of the

provisions of the new draft proposal at the following meeting.

The CHAIRMAN requested the sponsors of the draft proposal in document
A/AC.134/L.16 to confer with the sponsors of the draft proposals submitted
previously with a view to the possible withdrawal of those texts in order that the

Committee might work on a single text.

The meeting rose at 6.40 p.m.
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CONSIDERATION OF THE QUESTION OF DEFINING AGGRESSION (GENERAL ASSEMBLY RESOLUTIONS
2330 (XXII) AID 2h20 (XXIII)) (A/7185/Rev.l; A/AC.134/3; A/ac.134/L.12,
L.15 and L.16 (continuved)

Mr. ABDUIGANI (Indonesia) said that his country had long had an interest
in the question of defining aggression, which it considered not only desirable but
poseible. He regarded the concept as a broad one: aggression could be armed, or
ideoclogical, direct or indairect.

Nevertheless, it welcomed the USSR draft proposal (A/AC.13L/L.12), which was
constructive in many respects. The reference to direct and indirect aggression
in operative paragraph 1 was appropriate, and the brackets should be removed in
order to avold any ambiguity. A clear distinction was made between aggression
and self-defence. The provision concerning nuclear, bacteriological, chemical
and other wegpons of mass destruction was important, particularly for the security
of the develcoping countries. The concept of the first use of force as a criterion
for determining the aggressor was also worthy of note; it should not, however,
be applied autcmatically, but only after due/consideration of preceding events such
as preparations, intimidation and provocation by a potential aggressor. The
fourth preambular paragraph was unfortunately worded; to stress the incompatibility
of the use of force with the peaceful. coexistence of States with different social
systems might be taken to imply that the use of force was compatible with the
peaceful coexistence of States with similar social systems.

In the draft resolution intrcduced by the representative of Cyprus at the
previous meetinz (A/AC.13L4/L.16) an attempt had been made to take into account
the views expressed during the debate, and that draft resolution had his
delegation's support. He particularly welcomed the inclusion of a paragraph
concerning the activities of armed bands. Since, however, the draft resolution
was more limited in scope than the twelve- and thirteen-Power draft proposals
(4/7185/Rev.1, paras. 7 and 9), which his delegation had co-sponsored, and since
it included an irrelevant reference to the non-recognition of territorial

acquisitions cbtained by aggression, his delegation had been unable to co-sponsor

it.

Jorn
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Mr. BEESLEY (Canada) said that he wished to make his delegation's
position clear on the desirability of ensuring that a draft definition of
aggression should be acceptable to the permanent members of the Security Council,
since it might have been misunderstocd. As he had said during the previous
session, at the 11th mecting, any definition of aggression must be a constructive
and positive contribution to the United Nations collective security system.

To that end, it must be politically acceptable to the majority of the Members of
the General Assembly and to all the permanent members of the Security Councill, and
it must be legally adequate. The definition would have to be generally acceptable
if it was to provide an authoritative interpretation of the Charter. If it was
to be effective, it would have to reflect the will of the world community, since
international law relied for its effectiveness upon the will of the community.

If a definition was unacceptable to one or more of the permanent members of the
Security Council, it might Ifrequently be disregarded by the Council. Those were
purely practical considerations. His’delegation had not suggested that it was a
constitutional requirement Tor a definition to be acceptable to all the perranent
members of the Security Council. The minimum constitutional requirement was that

it should be acceptable to the General Assembly and the Security Council.

Mr. ALCIVAR (Ecuador) said that his delegation had supported the
amendment (A/AC.134/L.8) submitted by the Sudan and the United Arab Republic to
the thirteen-Power dralt proposal concerning the deletion of the words "dircct or
indirect” in operative paragraph 1, because those words might create confusion
in the definition of direct armed aggression whichﬂthe Committee was attempoing
to formulate first, His delegation was also one of the sponsors of the draft
resolution contained in document A/AC.134/L.16, which did not refer to "direct or
indirect" aggression. That did not mean, however, that his delegation had
abandoned its position that all forms of aggression must be defined. It was
solely to facilitate the workvof the Committee that it had agreed that direct

armed aggression should be defined first.
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Mr. YASSEEN (Iraq) welcomed the Canadian representative's clear
statement en a point which was somewhat confused. It was not a legal
that the permanent members of the Security Council should accept a draft
definition of aggression; the sovereign equality of States was a fundamental
principle of the Charter. But it was, of course, desirable that a draft

definition of aggression should be acceptable to all States.

The meeting rose at 11.15 a.m.
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CONSTDERATION OF THE QUESTION OF DEFINING AGGRESSION (GENERAL ASSFMBLY RESOLUTIONS
2330 (XXII) AND 2h20 (xXII1)) (4/7185/Rev.1; A/AC.LBL/Bp A/AC.134/1.12, 1.15,
L.16 and L.17) (continued)

ir. ROSSIDES (Cyprus) wished to comment in greater detail on certain
provisions of the draft propesal A/AC.lBM/ .16 which he had introduced the
previous day on behalf of its sponsors (A/AC.13L/SR.42). Operative paragraph 5 of
the text, which enumerzted certain acts of aggression, was designed to permit the
exsrcise of the right of self-defence in accordance with Article 51 of the Charter.

vas important to note that, for the mcment, there was no generally
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accepted definition of what constituted an armed attack (armed azgression).

In paragrarh 7 the sponsors of the draft had sought to take nnte of the fact
that the presence of armed bands in the territory of a State was sufficilent
cause Tor that State to have recourse to the right of selif-defence under Article 51
of the Charter. In certain circumstcances, the presence of armed bands in the
territery of a State constituted an armed attack because of the scope of the
hands' overations, but that was a question of degree and not of kind. The

"act of aggression”

expression "armed attack" had a more restricted meaning than
vsed in Article 39 cf the Charter. For the purpose of interpreting Article 51, it
was thus necessary to formulate a precise definition for an armed attack (armed
aggression), as opposed to an act of aggression. As Article 39 of the Charter

4id not mention armed attacks, the conclusicn could be drawn that the expression
“uot of aggression” in Article 39 encompassed the armed aggression mentioned in
brticle 51. That was why the sponsors had avolded stating in paragraph 7 that

the presence of armed bands in the territory of a State constituted an act of
aggression. The sending of armed bands did not in fact constitute an act of

overt war.

Nevertheless, the sponsors were prepared tc consider the possibility of
adding a nev paragraph that would take into account a State's right of self-defence
ir cases where the scope of the operations and the vrgent nature of the situation
suggested that the presence of those bands constituted an armed attack (armed
aggression) justifying recourse to Article 51 of the Charter. '

Operative paragraph 8 of the draft, which was fully in accordance with the
provisions of the Charter, skould nct give rise to any objections. At the most,
i+ could e gaid that it 2id not have to be included in a definition. Paragraph 9

/oo
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dealt with crimes against the peace and security of mankind, wnich made it
necessary to formulate a definition of aggression. Lastly, paragrarh 10 referred
to the Charter's provisions concerning the right of peoples to self-determination,
sovereignty and territorial integrity.

ith regard to operative paragrarh 1, he wished to stress that the sponsors
of the draft had not wished to prejudge the question of the respective rights and
duties of the Security Council and the General Assembly with regard to the
maintenance of peace. That was why the Text stated that the United lNations only
had competence to use force in conformity with the Charter, without specifying the
competent body. Similarly, the fact that the Security Council was mentioned in
operstive paragraph 2 did not imply that the sponsors had adopted any particular
position on the guestion.

In conclusion, he noted that the sponsors wished to be flexible and were

open to any svggestions which would improve the text.

Mr. HARGRCVE (United States of America) congratulated the sponsors of
draft proposal A/AC.lBM/L.l6 on having brought their labours to a conclusion but
regretted that the views of various delegations, including his own, had not been
taken into account in the prevaration of the text. He concluded with regret that
the new draft, far from moving the Cormmittee closer to general agreement, only
widened the differences of opinion in the Committee.

First, the new draft contained a number of provisions which, 1f adopted, would
amount to a revision of the Charter by paraphrasg. Operative paragrarh 2 was an
example. The corresponding paragraph in the thirteen-Power draft (A/AC.lBM/L.6)
had stgbed that aggression was the use of armed force "by a State against the
territory... of ancther State, irrespective of the effect upon the territcrial
integrity, sovereignty and political independence of such State...”. Certain
delegationg, including his own, had pointed out that the language of that paragraph
went far beyond Article 2 (M) of the Charter, which stabed that Member States shall
refrain "from the threat or use of force agalnst the territorial integrity or
political independence of any State, or in any other manner inconsistent with the
Purposes of the United Nations". wUhile it was true thet the co-spensors had taken
into account the ccrments of the United States delegaticn in that regard, operative

paragraph 2 of their draft nevertheless modified Article 2 (1t) of the Charter so

/...
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as to prohibit the use of force by one State either against another State or in

any manner which would "affect" the territorial integrity, sovereignty or political
independence of that State, even if in the latter case such use could not be said
to be "against" the victim State. Moreover, operative paragraph 2 of the draft -
like operative paragraph 1 of the thirteen-Power draft - cmitted altogether any
mention of inconsistency with the Purposes of the United Nations, which was one of
the principles stated in Article 2 (4) of the Charter.

_Another exanple of that type of "revision by paraphrase'" occurred in operative
paragravh > of the new'draft, which departed from Article 51, particularly through
the use of the parenthetical expression "armed aggression" in the English version
of document A/AC.13L4/L.16. It was true that the French version of Article 51 of

the Charter used the expression "agresgion armée", while the corresponding term in

the English text was "armed attack". That was an unfortunate discrepancy, but
the fact remained that in the English version of the Charter the concept of
aggression and-the concept of armed attack were quite distinct and that the
expression "armed aggression" did not appear at all. Therefore, his delegation
could not agree that the term "armed aggression" should be substituted for or taken
as interchangeable with "armed attack" in Article 51.

A Tinal example of revision appeared in operative paragraph 4 concerning
Article 53 of the Charter. It had been sald in the corresponding paragraph of the
thirteen-Power draft that "Enforcement action or any use of armed force by regional
agencies may only be resorted to in cases where the Security Council acting under
Article 53 of the Charter decides to utilize for the purpose such regional
agencies'. The notion of "utilization" by the Security Council had been
eliminagted; that change was altogether appropriate, since the second sentence
of Article 53 contained the relevant provisions, and that portion of the Article
had been inaccurately paraphrased in operalive paragrarh 4 of the new draft. For
example, the Charter mentioned not "decision" but "authorization", and use by
regional agencies not of "armed force" but rather of "enforcement action"” which
was quite a different concept.

The new draft, furthermore, deprived the General Assembly of its most

important responsibilities for the maintenance of interngtional peace and

/oo
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security. Operative paragraph 2 of the thirteen-Power draft had stated that
"... only the United Nations, and primarily the Security Council, has competence to
use force in conformity with the Charter...". The effect of the paragraph taken by
itself was clearly to distribute responsibility between the Security Council and the
General Assembly. Operative paragraph 1 of the new draft, by contrast, had dropped
the reference to the Security Council's primary responsibility and stated that
"the United Nations only has competence to use force in conformity with the Charter’.
Whiie that provision did not prejudice the issue, the latter was unequivocally
decided in paragraph 2, which stated that "aggression is the use of armed force. ..
save under the provisions of paragraph 3 hereof or when undertaken by or under the .
authority of the Security Council...”". In that connexion, the provisiocns of
Article 11 of the Charter and General Assembly resolution 377 (V), "Uniting for
peace", should be recalled; the latter stated that "if the Security Council, because
of lack of unanimity of the permanent members, fails to exercise its primaryr
responsibility for the maintenance of international peace and security in any case
where there appears to be a threat to the peace, breach of the peace, or act of
aggression, the General Assembly shall cbnsider the matter irmediately with a view
to making appropriate recommendations to Members for collective measures, including
in the case of breach of the peace or act of aggression the use of armed force when
necessary, to maintain or restore international peace and security". It‘was worth
recalling that the Organization had invoked those provisions less than two years
ago, on tﬂe initiative of a member of the Committee.
' The sponsors of the new draft had, furthermore, introduced the concept of
"first use” as a criterion for determining the legitimacy >f acts-of force
(cperative paragraph 5). His delegation had already stated its objections on that
matter; therefore, he would say only that his delegation was not satisfied that
the new draft had avoided the anomalies attendant upon any effort to substitute the
concept of "first use" for the inherent right of self-defence as a criterion for
detefmining the legitimacy of acts of force in international relations. That was
true even though "first use" was employed there on a somewhalt more limited basis
than in the Soviet draft.

With regard to the question of the various forms of illegal use of force which
might constitute aggression, his delegation could not accept any definition of 4

aggression which did not take full and equal account of aggression involvirg

/...
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indirect or covert uses of illegal force. ‘He knew of no reason, either in the
Charter or in the facts of internationgl 1ife, which would Jjustify such a change

of position; the present draft was therefore not only completely unacceptable in
that respect but also a regression from the thirteen-Power draft, operative
paragraph 1 of which had expressly mentioned the use of "direct or indirect" armed
force. The omission of those words in the present draft could lead only to the
conclusion that it was designed to exclude from the definition of aggression a wide
class of illegal uses of force. Statements of the co-sponsors seemed to confirm
that conclusion, which was all the more remarkable because some of the co-sponsors
had acknowledged in the Committee that "indirect" uses of force might constitute an
"armed attack" and thus, in their view, an "aggression'. That was nothing more than
could be said of any form of the use of force, yet indirect uses of force had been
excluded. That exclusion was arbitrary, becauvse it wag Justified neither by facts
nor by the Charter, which mentioned the "use of force" in international relations
(Article 2, paragraph L), without differentiating among the various kinds of
illegal. force or ascribing degrees of illegality according to the nature of the
technigues employed. No provision of the Charter provided for any such distinction,
and most of the violence committed during the past twenty-five years had been in
the form of force by one State against another by less obvious and direct methods.
To maintain that direct uses of force were more dangerous to peace was questlonable;
a breach of the peace by such methods might be potentially the more destructive,
but it was not necessarily the more likely to occur. UNor were they necessarily

the more dangerous to the State which was the victim, for which it was no comfort
to know that, 1if more oﬁen metihods had been used to inflict the same injury

against it, they would have been condemned as "aggression".

The draft went further in that it expressly forbade any State which was the
vietim of aggression to exercise its right of self-defence recognized by the
Charter in the case of acts of indirect force. Such a position had no foundation
either in the provisions of the Charter or in the practical experience of the
international ccrmunity. Under the Charter, if armed personnel invaded the
territory of another State, the right of the latter to self-defence did not depend
on the obtrusiveness of the aggression. Nor did the magnitude of the danger, for
a well-organized clandestine invasion obviously could cause more harm than a few

shots across a frontier; the present draft, however, would deny the victim the

B
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of self-defence in the former case while providing it in the latter. I@ I
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been argued that to acknowledge the right of self-defence in cases of indirect
aggression would invite g response by the victim State out of proportion to the.
injury inflicted; however, there head been no explanation why the risk of such a
respensge should be greater than in cases of direct aggression; in fact, it might
well be less. The law of the Charter was the same for both situations: the victim
ot agcression might use whatever force was necessary to put an end to the injury-
being inflicted, and proportionate to it - no more,lno less.

It had been said that proof of aggression was harder to establish in cases of
indirect use of force than in other cases. 1In that regard, he recalled that
guestions of proof of aggression were not part of its definition. In any event, it
had been argued that the aggressor was the one to fire firsh, yet that event, in
cases of open conflict, might be more Lo establish than the fixing of responsibility
for a clandestine invasion.

In ghort, the present draflt was hardly consistent either with the Charter or
with the facts of international life, and seemed to declare that, so far as the
obligationg of the Charter regarding the use of force were concerned, the question
whether a State had the right to defend itself or not depended gimply on the methods
of force employed. That was nct a principle on which international relations could
be founded.

The United States delegation regretted that the sponsors of the new draft had
failed to deal with a vital and difficult aspect of the definition of aggression:
the problem of making sure that it covered acts by or against those political
entitities vhose claims to statehocd might not be universally recognized but vpon
which the obligaticns of the Chﬂ"ter and international law as regards the use of
force nevertheless fell. Any definition of aggression which failed to come to
grips wvith that problem would be unrealistic and inadequate.

The United States delegation had already stated its position on the inclusion 1n
the enumerative part of the definition, operative paragraph 5, of acts which did not
necessarily involve g use of force. The provision relating to international criminal
responsibility fell outside the scope of a definition of sgsression. Finally, the
general definition in operative paragrarh 2, while apparently not intended to cover

"indirect" uses of force, would extend even to trivial instances of direct use of
force and would thus bring within the concept of "aggressicn" acts which could not
reasonably be supposed to have been intended to engage the powers of the Security

Council under Chapter VII of the Charter.

4

lr. CHAUNONT (France) said he wished to make some general comments cin

draft resolution A/AC.13L/L.16. He sgreed with the United Stabes represcnta

p—
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that operative paragraph 7 constituted a regression as compared with the
corresponding paragraph of the thirteen-Power text. The paragraph in question
modified the basic concept of the thirteen-Power text and of the Soviet proposal.
It was for reasons related to the difficulty of proof that the French delegation
found it hard to accept the wording in the thirteen-Power draft and in the Soviet
text. He agreed with the United Kingdom and United States representatives that
there were cases in which it was not the fact of wearing an official army uniform
or not vhich modified the situation regarding aggression. Vhen cormbatants were
sent from outside into the territory of a State for the purpose of engaging in
military operations, the fact that such combatants wore or did not wear a regular
arny uniform did not constitute an important difference. In that case, the question
of proof did not give rise to the same difficulties as in the other cases..
However, certain delegations accepted a concept of indirect aggression which was
rnuch more extendable, broad and vague. In their view, the idea of indirect armed
aggression must include the situation in which the elements of the local population,
i.et those belonging by their origin and nationality to a given State, engaged in
military operations within that State. In that case, the gquestion of proof assumed
capital importance. The problem was to ascertain whether it was a dispute between
the elenents of the local population and the local authorities. Could it be said
in that case that there was foreign aggression if those elements of the local
population received the support of a foreign Govermment? The proof that the local
dispute had its origin solely abreoad was difficult to establish. How was it
possible to distinguish what could be a foreign dispute from a local dispute,
governed by the principle of non-interference in the internal affalrs of a State?
It was very difficult, when there were no armed bands originating from abroad, to

distinguish between an external aggression and a national dispute which involved

local elements of the population.

Mr. DARWIN (United Kingdom) maintained that it would be illogical to say
that s State whose frontiers had been crossed by military groups was not a victim
of an armed attack. The only two questions which arose were the proof and the
scale of the attack. As far as the proof was concerned, the realities of
internagtional 1life showed that there wer: cases in which an invasion was
undoubtedly being orgaﬁized by another State under cover of irregular elements.
That constituted aggression. If the Committee intended to work out a valid

definition of aggression, that question should be thoroughly studied. As for
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the scale of the attack, no one claimed that the right of self-defence was an
tnlimited right and that it justified an action of any scale without regard for the
scale of thc atbtack suffered. Any answer to that problem lay in the principle of
proportionality. Article 39 of the Charter also mentiocned a breach of the peace,

a question which came within the competence of the Committee. Aggression was =
very aangerous form of a breach of the peace. A breach of the peace included an
element of viclence. There could be cases of a breach of the peace which were not
acts of aggressicn. However, in the case of an armed attack, even if it amounted
to a breach of the peace, the State alttacked could exercise its right of self-
defence as referred to in Article 51 of the Charter. The relationships between
Article 51 and other provisions of the Charter should not be examined tco
superficially. The difficulty was aggravated by the fTaclt that the French text of
Article 51 used the words "agression armée" and not "attague armée". There was no
peint in dealing with the question as if it was a mere linguistic difficulty.
Account must be taken of the context of the Charter and of the realities of

international life.

Mr. ALCIVAR (Ecuador) said his delegation was a co-sponsor of the ten-
Power draft (A/AC.lBM/L.lé). Apparently, operative paragraph 7 of that text, which
corresponded to paragraph & of the thirteen-Power draft, gave rise to the most
objections at that sbtage of the debate. First of all, it was clear that paragraph 7
did not deal with direct armed aggression but with what mizht be called indirect
armed aggression. However, even 1f that ccncept were accepted, it was impossible
to deduce that the right of self-defence was unlimited. The danger was that
invasion by armed bands might be invoked not only to exercise the right of self-
defence but also, under cover of that right, to commit interventions. The
representative of France had very rightly stressed that in that field it was very
difficult to obtain proof. For that reason, the Committee should study thoroughly
the basic juridical problem raised by the distinction between direct armed
aggression and indirect armed aggression. It was absolutely essential to draw up
clear demarcation lines in order to ensure respect for the principles of non-

intervention and the sovereign equality of States.

lMr. ROSSIDES (Cyprus) said that he wished to ccomment on the remarks medc
by the representatives of the United States and the United Kingdem. Firstly, it
should be noted that border incidents were not referred to in the ten-Power drsits,

Such incidents obviously did not constitute acts of war, and they daid not appear

/
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in the list contained in operative paragraph 5 of the draft. Secondly he viewed
the problem of armed bands in the light of the principle of proportionality. Armed
bands presumably operated in a clandestine manner. However, Article 51 of the
Charter must be taken to apply to a full-fledged attack; consequently, if the State
invaded by armed bands launched an actual war against the State from which the
tands supposedly came, there was no longer any proportionality. It had been the
intention of the sponsors of the draft to provide no possible excuse for a State
which started a war. He 2lso wished to clear up a misunderstanding: it was not
true that the sponsors of the draft sought to deny any means of defence to a State
wvhich was invaded by armed bands; they merely wished to state that Article 51 did
not apply. Even if, in a given case, the invasion was of such provortions as to
create an imminent danger of the kind envisaged in Article 51, and it was not
possible for the State in question to bring the matter before the Security Council -
and assuming that there had not been an act of aggression within the meaning of
Article 39 - the invasion nevertheless constituted an act of aggression rather than
an armed attack. Hence, the State in guestion could not invoke Article 51. Under
the traditional rules of international law, it was recognized that a State could
obtain reparation by the use of force if it was the victim of illegal acts
cormitted by another State and there was no questlon that an invasion by armed bands
did constitute an illegal act; the fact remained, however, that the victim of such
an illegal act was not entitled to invoke Article 51. As the representative or
France had pointed out, the guestion of proof was of the utmost importance. In

one case, for example, armed bands organized by a State had invaded the territory
of another State but had done so from the territory of a third State rather than
from that of the first State. 1In such cases, granting the victim the right to
react immediately had the effect of creating a situation which was inimical to the
interests of peace. Operative paragraph 7 of the ten-Power draft was justified '
in two respécts as Tar as the Charter was concerned. First of all, if an armed
ettack was not equivalent to an act of aggression that fact should be stated in
Lrticle 39 of the Charter; since that was not the case, an armed attack had to be
regarded as ecuivalent to an act of aggression. Moreover, the French text of

Lrticle 51 used the term "agression armde', thus establishing a direct connexion

. 7, >
tcetween Articles 51 and 39. He was, hovever, prepared to congider a formula which
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would specify that, in the event of a large-scale invasion by armed bands involving
imminent danger comparable to that resuvlting from an armed attack, the victim of
the invasion could react as if 1t were exercising its right of self-defence under
Article 51, without first bringing the matter before the Security Council.

Further support of his position was to be found in the draft Code of Offences
against the Peace and Security of Mankind. Article 2 of the draft Code listed &
number of illegal acts which constituted offences against the peace and security
of mankind. Paragraph (1) of the article dealt with all acts of aggression. The
organization of armed bands was the subject of another'paragraph, namely,
paragraph U. Finally, paragraph (9) referred to coercive measures of an econcmic
or political nature taken by one State for the purpose of interfering in the
affairs of another. It was apparent from the list that the acts referred to in
paragraph (4) and (9) did not constitute acts of aggression, since if they did
they would appear in paragraph (1). It was therefore difficult to accept the idea

that the organization of armed bands constituted an act. of aggression.

Mr. HARGROVE (United States of America) said that from the outset his
delegation and others had tried to state their views frankly and precisely in the
expectation that the sponsors of drafts would take them into account when
preparing thelr texts. It was clear that a definition which falled to reflect
those views together with the other schools of thought represented in the Ccrmittee
would have no chance of becoming a generally accepted interpretation of
international law and of the Charter and would therefore be of no legal
significance. The Committee had so far had before it four draft definitions.
None of those drafts had taken account of the views expressed by a number of
delegations on a number of important issues. There had, however, been
negotiations which had given reason to hope that the sponsors of the new draft

(A/AC.13L/L.16) would consider the views on basic points expressed by those
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delegations. Unfortunately, the new draft, far from producing agreement, served
widen the existing differences of opinion and was even further from being a fair
and reasonable interpretation of the Charter. The delegations of Qanada, Italy,

Japan, the United Kingdom and the United States had therefore felt obliged to
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submit thelr own draft definiticn (A/AC.15M/L.17). Paragraph I indicated the role
played by the concept of aggression in the Charter. The first sentence of
paragraph IT erployed the language of Article 2 (L) of the Charter, on which any
definition of aggression haa to be based. It was designed to state clearly the
legal irrelevance of such factors as the directness or openness of the force
employed. The inclusion of the words "without prejudice to a finding of threat to
the peace or breach of the peace' made 1t possible to take full account of the role
of the concept of aggression in the Charter, as set out in paragraph I. The second
sentence of paragraph IT was intended to ensure that a definition of aggression
covered political entities whose claim to statehood might be in some way disputed
or gualified but which were nevertheless required to comply with the Charter and
with internaticnal law in so far as related to the use of force. Paragraph IIL
defined the uses of force which could not constitute aggression under the terms of
the Charter. Finally, paragraph IV gave a non-exhaustive enurmeration of the uses
of force which could constitute aggression. It was clear from that enumeration
that the draft took full account of the variety of forms of illegal use of force
which could constitute aggression under the Charter. The essential feature of the
draft was that it was completely consistent with the provisions of the Charter. )
Needless to say, it contained no provision which was intended in any way to derogate
from the provisions of the Charter or to alter any right or obligation enumerated
in the Charter. In the view of his delegation, those were the criteria which
should be applied to all drafts before the Committee. The submission of the presenﬁ
text was a further‘example of the goodwill which his delegation had demonstrated
since the start of the Committee's work. That did not mean that it had altered

its position or that it did not remain sceptical with regard to the usefulness of

a definition of aggression. It would, however, continue to associate itself in
good faith with the efforts of members of the Committee to discharge the mandate

given them by the General Assembly.

© Mr. AKWET (Ghana) said it was unfortunate that the five-Power draft
(A/AC.134/1.17) which had just been put before the Cormittee had not been submltted
earlier. However, he felt that it represented a sincere effort to assist the

Committee in its search for a satisfactory definition of aggression.
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With regard to operative paragraph T of draft A/AC.134/L.16, he thought that
at the present stage of the Committee's work those delegations which wanted a
specific wording in order to express their views should take action themselves.
The task of finding a definition was a'political as well as a legal one. 3Some
delegations were too concerned with strictly legal questions, thus creating further
difficulties. In order to prevent acts of aggression, it was essential zo try to
anticipate the situations which might arise.

As to the question of armed bands, he wished to state once again that
incursions by a few foreign volunteers into the territory of a State should not
necessarily give that State grounds for exercising its right of self-defence. \
However, since such acts sometimes reached such proportions that they could well
become more then mere acts of terrorism or subversion, the definition should take
into account those types of incursions by armed bands which could justify recourse
to self-defence.

Operative paragraph 7 of draft A/AC.13L/L.16 reflected the view of
certain delegations that small-scale activities by armed bands did not Justify
récourse to self-defence. Such situations could be controlled from within the
country concerned. On the other hand, some delegations felt that acts other than
an armed attack could justify recourse to self-defence, and a paragraph reflecting
their views could perhaps be inserted in the definition. However, those delegations

should themselves take the initiative in the matter.

Mr. ROSSIDES (Cyprus) said that he welcomed the submission of a new draft

definition. Speaking on behalf of his delegation, he said that, as far as operative
paragraph 7 of draft A/AC.lBh/L.l6 was concerned, it might be possible to draft

a text.which took account of the following two ideas: firstly, that the sending of
armed bands into the territory of a State did not immediately constitute' a

casus belli; secondly, if the State in question felt that the invasion of its
territory was assuming sufficient proportions it could have recourse to =elf-
defence, subject to a finding by the Security Council that an armed attack was

occurring and in accordance with Article 51 of the Charter.

[eos



AJAC.134/SR.LL © 166-

Mr . CAPCTORTT. (Italy), ncting that his delegation was one of the sponsors
of draft A/AC.134/L.17, said that he wished to state his views '

concerning the reason for the new’ proposal and the nature of that text. With
regard to the first point, he recalled that the delegations which had expressed
misgivings concerning the drafts previously submitted had been criticized for
not taking a constructive approach. The new proposal was a response to those
criticisms. As to the fact that the proposal had been submitted at a late stage,
he pointed out that its sponsors had waited for the reviged text of the thirteen-
Power draft and had then needed more time to study that text. Moreover, he did
not think that any time had been lost. Up to the present, the Committee had
discussed the preambles of the various drafts, and the new proposal did not have
a preamble.

ith regard to the substance of the propcsal, he wished to point out that
the problem of "indirect" aggression had assumed more and more importance during
the debates. He therefore thought it regrettable that there was no reference to
that tyre of aggression in the thirteen-Power draft. It was surprising to note
that, a few years earlier, there had been general agreement on at least certain
aspects of the problem, as could be seen from the first Soviet draft and the
Mexican draft. A gradual tendency had developed to omit any reference to the
matter. However,rfhe sponsors of the new proposal attached very great ilmportance
to it, and the text which they had drawn up emphasized the need to place direct
and indirect aggression cn the same plane. The text was in complete conformity
with the Charter in that it stressed the authority conferred on the Security
Council by Articles 24 and 39 of the Charter and frequently employed the language
of that instrument. The list of possible cases contained in paragraph IV of the
new proposal was in no way intended to be exhaustive. It was meant to provide
general guidance, thus leaving the Security Council the greatest possible freedom

of action.

Mr . NASINOVSKY (Union of Soviet Socialist Republics) observed that, with

the submission of the new proposal, no objections were being raised any longer
against attempts to define aggression. The wrembers of the Committee were now

unanirous in the view that such a definition must be formulated.
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Mr., BEESLEY (Canada), noting that his delegation was one of the sponsors
of the new proposal (A/AC.134/L.17), observed that Cansda felt that the definition
should weet certain criteria and that it had considered the various drafts in the
light of those criteria. Although the ten-Power draft (A/AC.134/L.16) contained
many constructive elements, it did not satisfy that basic requirement; That was why
Canada has Joined with a nuuber of other countries in submitting a new proposal which
mwet all the criteria that had been put forward. The new draft preserved the
discretionary power which the Security Council enjoyed as the United Nations organ
having primery responsibility for the maintenance of peace. It did not restrict
the Council's power to determine the existence of an act of aggression. It
precluded eny automatic application of the definition by the Council. It was in
conformity with the provisions of the Charter, particularly Articles 24, 39 and 51.
It was appliceble both to States and to entities which were not universally
recognized as Staetes. It omitted the idea that the aggressor was the cne who
attacked first, without taking into account the inherent right of self-defence. It
was neither too general nor too srecific. It respected the inherent right of
self-defence laid down in Articles 51 and 52 of the Charter. Finally, it was
applicable to indirect aggression or at least to the indirect use of force. In
that connexion, he had listened with great interest to the statements of the

representatives of Ghana and Cyprus, who had initiated a constructive dialogue on

that point.

The weeting rose at 6.25 p.m.
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CONSIDERATICN CF THE QUESTION OF DEFINING AGGRESSICN (GENERAL ASSEMBLY RESCLUTICNS
2330 (XXII) AND 2h2C (XXITI) (A/7185/Rev.l; A/AC.134/%; A/AC.134/L.12, L.15, L.16
and L.17 (continued)

Mr. CATADAS (Spain) said that his delegation had noted with satisfaction
the increasingly technical and constructive tone of the proposals submitted and the
discussions taking place in the Committee, It was difficult to find even the
smallest amount of common ground when certain countries stocd to gain by maintaining
the status guo in a:l its ambiguity. But law must take the place of force if there
was to be coexistence based on justice. His country had always taken that position
and had accordingly tried toc help pave the way for an adequate definition of
aggression., Although it considered that the definition should preferably deal with
sggression in a broad sense, it had agreed that the Committee should devote its
efforts in the first stage to defining direct aggression. Accordingly it had been
a co-sponsor of the thirteen-Power draft (A/7185/Rev.l, para. 9). That draft was
not regarded as perfect, but as a basis on which agreement might be reached. Once
a set of principles had been agreed upon, i1t would be possible to seek more precise
formulaticns which took account of the positions taken by the various delegations.
He appreciated the spirit of co-operation in which a number of delegations had
commented on the thirteen-Power draft, although he could not agree with all the
criticisms levelled at the principles it contained.

The Committee now had before it a new draft prorosal submitted by the Soviet
Union (A/AC.lBh/L.lE), a helpful contribution on which the sponsor was to be
congratulated. There were varicus of its provisions, however, that his delegation
was unable to support. In that connexion, it agreed with meny of the pengtrating
observations made by the representative of France.

His delegation welcomed the new five-Power draft proposal (A/AC.134/L.17).
Vhile it was too early to discuss it in detail, he noted that its submission was in
itself an encouraging sign. The form of the text was original and attractive, the
first part of paragraph II was very interesting and paragraph IV, sub-paragraphs A
and B, appeared to contain some highly relevant points. His delegation had

reservations, however, about other elements of the draft.

[oee
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His delegation felt that the ten-Power proposal (A/AC.134/L.16), more than
any other, gave a comprehensive definition of aggression in an objective, concrete
and precise manner and yet left the way open for subsequent improvements. The
preamble combined elements of the thirteen-Power draft with ideas, suggestions and
proposals formulated in the course of the Committee's debates. It reaffirmed the
relevant provisions of the Charter and explained the need for a definition and its
importance at the present time. In the operative part his delegation had noted
especially paragraphs 2, 5, 8 and 10, which contained the basic elemeﬁts that should
be included in any definition of aggression. Operative paragraph 2 indicated the
basic elements constituting the integrity and sovereignty of the State. Any
‘violation of them was an attack on the concept of statehood and thus threatened the
security of the international community. If those elements were established no act
which might interfere with them could escape the scope of the definition. The
provisions contained in paragraphs 5 and 8 were particularly rele#ant in view of
the present international situation.. International law differed from domestic law
in that it had no meang of enforcement, no courts to inflict penalties, and
therefore the only way to make s definition of aggression effective was to link the
illegal act to its consequences and refuse to recocgnize any situation resulting
‘from the commission of an illegal act. The anhexation of a territory by force
was a pafticularly important case in point.

The definition could not be retroactive, nor should 1t sanction unjust
situvations or deprive people of the exercise of rights which were older and
therefore more important than the concept of aggression. Article 10 of the draft
was designed to provide for that.aspect.

Believing that the most effective possible approach had been taken in the

ten-Pover draft (A/AC.13L4/L.16), his delegation wished to add its name to the list

of sponsors.
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The CHAIRMAN said "that Australia wished to join the sponsors of
document A/AC.134/L.17.

Mr. BEESLEY (Canada) said that his delegation had voted in favour of the
resolution continuing the Special Committee, because it believed that more prbgress
had been achieved than was reflected in the texts then before the Committee. It
did not, however, consider any of the definitions so far presented, including
document A/AC.134/L.16, to be legally adequate. Although his delegation had
long-standing reservations about the utility of a definition of aggression and
cintinuing doubts as to the possibility of reaching agreement on an adequate one,
it dic not ownpose the idea of a definition provided that it met certain essential
legal and nolitical criteria.

The members of the Special Committee were more than mere revresentatives of
Governments, for tus whole membership of the United Nations was represented
through them and consequently they owed a duty to the other Member States on whose
behalf they were acting. They should therefdre concentrate on their common
tagk end aveid, as far as possible, allowing themselves to be divertéd by their
regpective nationali pfeoccupations. They all shared a concern to maintain
internatiocnal veace and security and protect the soverelgn equality, territorial
integrity and political independence of States against aggression, and that common
aim ghculd be the yardstick against which they should measure every statement,
proposal or draft definition. Canade had always taken an active part in United
Nations wneace-keeping operations and therefore had good reason to judge any
definition of aggression very strictly and against criteria of universal
application. 'Although the new draft definition (A/AC.134/L.17) co-sponsored. by
Canada coﬁtained certain controversial ideas, he believed it to meet the necessary
reguirements.

His delegation had no strong feelings about the desirabllity or otherwise
of a preamble, but in the present case it had not been considered necessary to
include cne. Regarding the operative part, there were certain criteria which any
proposed definition should fulfil and which his delegation had set forth in
Geneva at the 11th meeting.

Firstly, it should safeguard the discretionary authority of the Security

“Coureil as the United Nations organ with the primary peace-keeping responsibility

/oo
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and should not restrict the Council's power to make a finding of aggression in any
case of a threat to or breach of the peace. The first operative paragraph of the
new draft had been specifically drafted so as to safeguard the Council's
discretionary authority by allowing it to apply the definition "when appropriate”.
Moreover, it emphasized the Security Council's primary responsibility for the
meintenance of international peace and security and referred specifically to
Articles 24 and 39.

Secondly, there should be no element of automaticity in the definition. It
should be left open to the Security Council to apply it or not, as the varticular
case might require. As his delegation had said in Geneva (A/AC.134/SR.11), if the
Security Council was to be expected to use the Committee's definition, its role
would change from policeman to judée and Jjury. It would not only have to prevent
the crime of aggression but would have to identify and punish the culprit, and to
do so, according to the wishes of some speakers, virtually automatically. The aim
might seem unexceptionable, but it was open to question whether the international
community was ready to tzke such a major step forward in international law
enforcement. Many countries still refused to accept compulsory third party
settlement even of strictly legal disputes. Paragraphs I, II and IV were therefore
all couched in language which made it clear that the proposed definition was not
to be applied automatically in any situation and which was also specifically -
intended to leave various possible courses of action open to the Security Council.

Thirdly, the definition should be consistent with and founded upon the
provisions of the Charter of the United Nations, particularly Articles 1, 24 and 39.
There had been considerable discussion both in the Vorking Group and in the Snecial
Committee on the relationship between an act of aggression and a breach of the
peace, and scme speakers had drawn attention to the fact that the relationship
between the two was treated differently in Article 1 and in Articles 39 and 51.

Faragraphs I and II of the proposed definition had therefore been drafted to avoid

prejudging that question in any way.
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Fourthly, the definition should be consistent with the Charter provisions
concerning self-defence, in particular Article 51, and regional security
arrangements (Article 52)e A4s his delegation had pointed out in Geneva
(A/EC.134/SR.11), it seemed to be generally agreed that the only legitimate
exceptions to the Charter's prohibition of the use of force were the inherent right
of individual or collective self-defence and participation in measures to maintain
or restore international peace and security decided on by the appropriate organs of
the United Nations or by other competent bodies. As regards self-defence, the key
questions were at what point in time the right came into being and what kind of
action constituted aggression: whether it was sufficient to ask merely who fired
the first shot; whether there must be an actual use of force; whether a threat of
force could be so sericus as to constitute g threat to the peace and, as such,
aggression; whether a State which massed troops on its border in order to menace a
neighbouring State was guilty of aggression; and whether a country must await the
actual use of force before invoking its right of self-defence. His delegation
considered that it was not the task of the Committee to interpret the Charter
principle of the prohibition of the use of force, The wisest course would be to
indicate the general exceptions to the prohibition of force and leave the Security
Council to determine whether those exceptions were applicable in any given instance.
Thet was done in paragraph III.

Fifthly, the definition should be equally applicable to States and to entities
not generally recognized as States, He drew attention to the second sentence of
paragraph 11 which he believed dealt with the problem successfully.

Sixthly, the definition should not make the first party to use force
automatically the aggressor. It should focus instead on the two elements of
unlawful intent and illegality of the act itself. Reference to intent was made
in paragraph II, which spoke of acts of aggression by a State against the
territorial integrity or political independence of any other State, in
paragraph III, which dealt with the use of force in self-defence or pursuant to
decisions of the United Naticns or other competent organizations, and in much

greater detail in paragraph IV A,

[oes
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7 Seventhly, the definition should be applicable not only to direct use of force
but also to sc-called indirect armed aggression (infiltration scross frontiers by
armed bands or external participation in acts of tervorism, subversion or othewr
acts of violence) intendel to infringe the territorial integrity of 3tates.

Neither direct nor indirect aggresslon sheuld be stressed to the exclusion of The
other; both posed equally serious threats to international peace and security and
to the territorial integrity snd political independence of States. He therefore
drew attention to the reference in paragraph II of the vroposed definition to
"overt or covert, direct or indifect" use cof force, and to paragravh IV B, in
rarticular sub-paragraphs (6), (7) and (8).

Lighthly, the definition should be neither so general as merely to recreat
Charter principles nor so specific as to suggest that it was exhaustive, but should
be a mixed definition, both general and specific. Faragraphs I and II of the
proposal could be deemed to constitute a general definition and could conceivably
stand alone; paragraph IV was the enumerative section, but, as indicated in the
introductory words, it was not exhaustive. l

Lastly, in order to be of real utility, the definition must be acceptable to a
majority of the Members of the General [ssembly and to all the permanent members of
the Security Council, & point which he had dealt with at the Committee's )
L3rd meeting. 4s he had said at the previous session, the crux of the

Peace-keeping problem, in Canada's experience, was the existence of a comuon will

to act in support of international peace and security. While an acceptable
definition of aggression would not of itself prevent aggression, nor its absence
prevent the Security Council from taking effective action, any definition must ve
acceptable to all the permanent members of the Security Council if it was not to
impede rather than assist the Council in carrying out its functicns. That was not
g legal requirement but a political one.

His delegation's sponscorship of the proposed definition should not be taken as
an indication that its position was any less reserved concerning the practical

utility of a definition or the likelihood of general agreenent on an adequate
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definition, but rather as a sincere effort to co-operate in carrylng the
Committee's work a stage further in response to views expressed by the majority

of Members of the United Nations.

My. OWADA (Japan) said that he wished to explain the basic considerations
that had prompted his delegation to co-gponsor the proposal contained in document
AfAC3L /LT,

5is he had said at the Committee's 3L4th meeting, Japan was prepared to join in
a common effort to find a generally acceptable definition of aggression, but the
definition should not prejudice the functions of the United Nations in maintaining
international peace and security, nor should it be misused for the purposes of
political propaganda. The proposal in document A/AC.134,L.17 reflected the six
specific points which he had mentioned in his previous statement and met the
criteria for a satisfactory formulation.

First, his delegation had always stressed that the essential prerequisite for
maintaining and strengthening international peace and security was strict and -
faithful observance of the Charter of the United Nations by all States without
exception. The basic purpose of a definition of aggression should be to clarify
the term "act of aggression" as it appeared in Articles 1 and 39 of the Charter
and 1t should therefore be consistent with the relevant provisions of the Charter.
The proposed definition was intended to achieve that aim and not to limit or
modify the scope of those provisions.

Secondly, it was essential that any definition, if it was to be workable in
practice, should be acceptable to all the permanent members of the Security Council.
That was not, of course, a legal requirement arising from the provisions of the
Charter or from any other rules of international law. Faragraph I of the proposed
definition laid particular stress on the special role that the Security Council was
expected to play, under the Charter, in the determination of the existence of
aggression.

Thirdly, any definition must preserve the discretionary power of the Security
Council to decide whether a specific situation involved an act of aggression under
Lrticle 3G of the Charter. That principle was covered in paragraph I of the

proposed definition. It was not sufficient, however, to have a general reference
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to the principle; the whole definition should be based on>it, in order not to
undermine the security system provided for in the Charter. The proposal was
therefore worded in a flexible way, avoiding any element of avtomaticity. He drew
attention in particular to paragraph IV.

Fourthly, the definition should include certain acts which were normally
referred to as indirect aggression inasmuch as those acts involved the naked use of
armed force. That point was amply covered, first, by the inclusion of the phrase
"overt or covert, direct or indirect” in paragraph II and, secondly, by the
enumeration of certain typical cases of such acts in paragraph IV.B. (6), (7)
and (8).

Fifthly, due consideration should be given not only to the element of
illegality of the act, but also to the element of unlawful intent. That point was
met by the formula employed in the proposed definition, which included those two
aspects 1n paragraph IV, sub-paragraphs A and B. His delegation was convinced that
that formula, together with the discretionary power of the Security Council to
determine the existence of an act of aggression in each particular case, would go a
long way towards eliminating the danger of abuse and misapplication of a definition
and towards safeguarding the legitimate interests of the States involved.

Lastly, the question of aggresslon ratione personae was covered by th=

second sentence of paragraph ITI.

Mr. TWINE-BIGOMBE (Uganda) welcomed the submission of the proposal

contained in document A/AC.lBh/L.l? as a positive contribution to the work of tae
Committee. With regard to paragraph I, his delegation believed that a definitica of
aggression would serve a number of purposes, one of which was that it would
facilitate the work of the Security Council without restricting its authority.l I
hoped that the definition would serve as a moral guide to possible aggreséors and
that it would find a place in law schools and make a positive contribution to the
study of the guestion as a whole, all of which might have been reflected in a
preamble. Since the proposal did not have a preamble, however, he hoped that

paragraph I would be redrafted to indicate what it was hoped to achieve by a

definition of aggression. .
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With regard to paragraph III, while his delegation recognized the inherent
right of individual and collective self-defence, it considered that one of the
sponsoring delegations was adopting a double standard in agreeing to the inclusion
of a provision dealing with what did not constitute aggression after having
previcusly maintained that it was not necessary to do so.

Some delegations had rejected the idea of including a statement on the right
of self-determinaticn on the grcunds, first, that it was the internal affairs of the
State concerned and not a matter of inter-State relations, and, secondly, that it
was irrelevant since 1t stated what did not constitute aggression while the
Committee was dealiné with what did constitute aggression. His delegation believed,
first, that the exercise of the right of self-determination often involved more
than one State, and, secondly, that if the definition would be clearer by stating
what did not constitute aggression it should do so. If, for instance, the
Government of Uganda gave active material support to the people of Namibia in
their struggle for self-determination, that could, according to the proposal in
document A/AC.lEH/L.l?, be regarded as an act of aggression. As his delegation
had, however, made clear during the twenty-third session of the General Assembly,

a situation such as that existing in Namibia or the Territories under Portuguese
administration constituted continued aggression, since an external Power was
maintaining its domination over the people by military force. His delegation
believed that a definition of aggression should contain a provision concerning
the struggle for self-determination.

The sponsors of the six-Power proposal (A/AC.13L4/L.17) had criticized the
sponsors of the eleven-Power proposal (A/AC.134/L.16) for not having taken their
views into consideration. Those views had in fact been taken into consideration,
but the text which had been submitbed by the eleven Powers showed that the latter's

views differed more from those of the six Powers than from those of the USSR.

Mr. MUTUALE (Democratic Republic of the Congo) said that he wished to
clarify his delegation's position on the guestion of armed bands, a matter on which
it had strong feelings. Under international law and the Charter, armed activities
by subversive or terrorist bands were distinct from tre activities of

insurrectional movements or liberation movements. Insurrectional movements were

Joon
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composed of nationals of the State in which they carried out their activities,

who did so without the active or passive complicity of a third State. Armed
bands, on the other hand, were composed of foreigners, persons alien to the
territory in which they carried out their activities, and who did so with the
active or passive complicity of a third State. Armed bands should not be confused
with liberation movements; liberation movements carried out an international
function and acted as the agents of the United Nations since they were fighting

to implement a fundamental principle of the United Nations, namely, the principle
of self-determination.

There appeared to be three schools of thought in the Committee: those vho
believed that armed subversion constituted armed aggression; those who saw dangers
in that position and therefore considered it unacceptable; and those who thought
that although armed subversion did not constitute armed aggression in all cases
it did in some, and consequently the victim of armed subversion was sometimes
entitled to act in self-defence., - For the third group, it depended on the degree
and imminence of the danger to which the State concerned was exposed.

Those who contended that armed subversion, while illegal, was not aggression
were motiyated by the fear of extending the concept of self-defence and of
providing powerful States with a pretext for paternalistic intervention in the
affairs of other States. However, to deny that armed subversion was armed
aggression was to deny the victim the right to determine for itself whether or not
it was justified in exercising its right of self-defence. To deny to a State
a right given to it under the Charter was surely fraught with danger at a time
when armed subversion was increasingly becoming a substitute for the more
conventional methods of armed aggression. He could not see how extending the
concept of armed aggression to include armed subversion would unduly extend -he
right of self-defence. The purpose of the principle of proportionality, whicaz
his delegation had first advanced, was to oblige a State which was the victin cf
an armed attack and which was using armed force in self-defence to control its
reactions and to keep them within the Tounds of what was necessary and sufficient

to halt the aggression. A State viectim of armed subversion by foreign bands wouid

[ons
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be violating the- principles of good faith, proportionality and the peacefui»
settlement of international disputes if in calculating the gravity of the situation
or the nature and scope of its reaction, it termed "aggression" actions which
neither the Charter ncr the Security Council would so describe or "self-defence"
what was really aggression on its part. Clearly, armed subversion did not
automatically call for a precisely similar response, Jjust as a blockade did not
call for a blecckade, for example, or an invasion for an invasion. The problen

of armed supversion was particularly important to his country. If, as the
eleven-Pover proposal (A/AC.134/L.16) assumed, armed aggression was the same thing
as armed atcack, the armed subversion that had been directed against his, country
was armed aggression, because the Security Council itself had found that it had
been the victim of armed attacks committed against it by foreign mercenary forces;

yet it had not sent its army into action against Portugal.

Mr. DARWIN (United Kingdom) observed that the proposal co-sponsored
by his delegation (A/AC.13L/1.17) contained no preamble. Many delegations had
expressed reservations regarding the preanmble, the need for which, he felt, was
not self-evident and had to be proved.

The siz-Power proposal (A/AC.134/L.17) and the eleven-Power proposal
(A/AC.134/1..16) were in agreement on the Security Council's power to determine
whether or not an act constituted an act of aggression. Both drafts also
recognized that the use of force was the main element of aggression and both gave
‘definitions of the "mixed type". Finally, both drafts also contained a provision
dealing with the right of self-defence and the legitimate use of force.

The two texts showed some terminological differences. The six-Power prqposal
was concerned vith the use of Torce and did not cover other lawful or unlawful
forms of ccercion, because the sponsors felt that aggression required the use
of armed forces acting under the control or with the consent of the aggressor

tate, The six-Power draft extended the strict meaning of the word "State" in
international law to cover political entities in order to avoid ambiguity and
anomalous situations. There was also a discrepancy in the use of the terms
"armed aggression” and Maggression". The final definition must use terms which

would not create unacceptable implications outside the field with which the

/...
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Committee was concerned. Those differences, however; need not stand in the way of
an acceptable and useful study of the problem.

One of. the differences between the two proposals concerned attacks by arred
bands which were not part of the official forces of a Stafej a problem dealt with
in paragraph IV (B) (6) of the six-Power draft and in paragraph 7 of the eleven-
Power draft. It had to be admitted in all logic that under the Charter the
exercise of the right of self-defence was authorized in the case of attacks by
foreign armed bands.

The six-Power text proposed a mixed definition because, although his delegaﬁbh
would have preferred a general definition, it was willing to yield to the
Committee's desire for a mixed definition provided that the illustrative list
enriched the definition. 1In his view, the six-Power proposal gave the most suitable
form of enumeration. The logical inference to be drawn from Article I of the
Charter was that not all breachies of the peace were acts of aggressicn; the list
should therefore make it clear why the breaches of the peace enuﬁerated were acts
of aggression. Paragraph IV of that proposal constituted a single whole; part A
described the aims of a breach of the peace which justified the Security Council
in concluding that an act of aggression had been committed and part B listed
examples of specific means whereby the intentions described in A were carried out.
Parts A and B must therefore be read together. TFor example, the crossing by a
unit of the armed forces of one country of the border of another country due to a
navigational error could not be deemed to constitute aggression since none of the
conditions listed in part A were present. Though it might be argued that the case
he had given was a particular case, a definition, to yield satisfactory results,

must f£it all the particular cases likely to arise. It was not good enough if it

fitted only the majority of them. The Cormittee's work would be seriously
camplicated if it also discussed the consequences of an act of aggression or
gituations other than those arising in international relations.

His delegation saw no need for the adoption of a definition, which it felt

was unlikely to simplify the wori of the United Naticns. Even some legal definitions

with binding force had failed to have any deterrent effect and a bad definition

could be extremely harmful to the cause of peace and security. Nevertheless, he

/..
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had co-sponsored the six-Power proposal because it met the criteria which his

delegation had laid down in its statement at the 32nd meeting.

Mr. CANADAS (Spain) suggested that, to eliminate one ambiguity in
raragraph I of the Spanish text of A/AC.13L/L.17, the words "cuando lo estime

oportuno” should be replaced by "cuando sea oportuno”. He wondered whether the

term "'a State as described in paragraph II" used in paragraph IV applied also to

political entities, which were mentioned in the second part of that paragraph.

Mr. CAPCTORTI (Italy), on behalf of the sponsors, accepted the

wording propcsed by the Spanish representative for paragraph I.

The meeting rose at 1.20 p.nm.
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CCNSIDERATION OF THE QUESTION OF DEFINING AGGRESSICN (GENERAL ASSEMBLY
RESOLUTICNS 2330 (XXII) and 2420 (XXIII)) (A/7185/Rev.l; A/AC.134/3; A/AC.13L4/L.12,
L.15, L.16 and Add.l and L.17 and Add.l) (continued)

Mr. CHKHIKVADZE (Union of Soviet Socialist Republics) expressed surprise

at the secrecy which had surrounded the preparation of the six-Power draft
(A/AC.lBh/L.l? and Add.l). He was also surprised to note the distance serarating
the statements made by the sponsors of the new draft before and after the
submission of the text. His comments would be purely preliminary in nature; more
detailed analysis would bhe given later. In the first place, the Russian
translation of the six-Power draft was extremely bad. His impression was that
certain Western Powers had decided to reconsider their position on the question of
the definition of aggression. Although the Soviet delegation welcomed all
initiatives intended to achieve a definition of aggression, if they were designed
to help the Ccmmittee in its task, it could not say the same about the new draft.

The formulation used in paragraph I of the six-Power draft, which considered
aggression merely as a term, revealed a desire to diminish the importance of the
definition of aggression and consequently to disparage all the work done by the
Special Committee since its establistment. The question was not simply cne of
terminology; it involved the definition of the principal crime in internatiocnal
law, in other words a legal concept of vital importance. The Special Committee
had been established not for the formulation of a term but to define a concept of
aggression, to show what was the content of the international crime of aggression,
and to indicate the consequences of that crime.

Even a preliminary reading of the new draft showed that its sponsors seemed
to be ignoring all the results already achieved by the Special Committee. It was
'known, for example, that the Committee had recognized that such a definition should
be elaborated so as to describe aggression in all its forms and show all its
dangers; it was also known that, at its Geneva session, the Committee had recognized
the need for a preamble; some of the sponsors of the new draft had raised no
objection to that at Ceneva. Yet the new draft contained no preamble - obviously a
step backwards. Similarly, the Committee rad decided at Geneva that the definition
should refer to the most dangerous aspects of aggression; practically nobody had
objected to the idea that the definition should emphasize the special danger

represented by the use of weapons of mass destruction as a means of committing an

[onn



-185- - ¢ - A/AC.13L4/SR.46

(Mr. Chkhikvadze, USSR)

act of aggression; that idea was clearly expressed in paragraph 5 (c) of the
eleven-Power draft (A/AC.134/L.16 and Add.l) and was stated still more forcefully
in the Soviet draft (A/AC.lBh/L.lQ). It was therefore a generally accepted idea
which should be retained, particularly in view of the current develorment of
military techniques. Yet the six-Power draft contained no referénce to that
problem.

His next objection to the six-~Power draft was that it ignored one of the most
important social and political questions of the day - the struggle of peoples for
their national independence, self-determination and sovereignty. That meant that
the sponsors of the draft tended to give legal sanction to the colonial system in
the definition of aggression, as could be seen from paragraph IV B (1) ana (5),
which used the expression "territory under the jurisdiction of another State”.

The illegality of colonial<suppression was now a well-established principle of
international law. That principle was confirmed by the Peclaration on the Granting
of Independence to Colonial Countries and Peoples set forth in General Assembly
resolution 151L (XV). That Declaration stressed the inadmissibility of any armed
action or repressive measures against the dependent peOpies and any attempts to
destroy their national unity and the integrity of their national territories. In
the opinion of the Soviet delegation, aggression was the use of armed force by

one State against another; the sponsors of the new draft were introducing a new
concept of territory under the jurisdiction of another State. The meaning given
to that term by certain colonial Powers was well known. It was an attempt to claim
that the territory of their colonial dependencies was under their jurisdiction. \
Needless to say, it was in flagrant violation of the above-mentioned Declaration
contained in Assembly resolution 1514 (XV). ‘

Several provisions in the six-Power draft were in contradiction with the
Charter, including one of its most important ones - Article 53. Paragraph III of
the six~Power draft quite simply placed regional organizations on the same fcoting
as the United Nations. That was entirely incompatible with Article 53, which stated
that no enforcement action should be taken under regional arrangements or by
regional agencies without the authorization of the Security Counéil. That was why
paragraph IIT of the six-Power draft was quite unacceptable, being contrary to both

the letter and the spirit of the Charter. Attempts to place regional organizations

[oe



A/AC.13L/SR.LG ~186-

(tir. Chkhikvadze, USSR)

cn an equal footing with the United Nations were contrary to the Charter; that had
been stressed by many delegations. The approach of the eleven-Power draft to
regional organizations was much more rational; tlat draft stated in particular
that enforcement action by regional arrangements or agencies might only be
resorted to if there was a decision to that effect by the Security Council (see
£/AC.134/L.16 and £dd.1).

Iastly, the sir-Power draft introduced certain concepts which ccmplicated the
Committee's task instead of facilitating it. For example, the second sentence in
varagraph II referred to concepts such as "political entity", "international
boundaries" and "internationally agreed lines of demarcation”, which were quite
irrelevant to the definition of aggression and which were not contained in the
Crarter.

It was necessary to draw attention to the notion of the "ccmpetent United
Tations organs" which was included in the six-Power draft. That nction, as all
knew, was meant to change the meaning of the most important provisions of the
Charter and above all to diminish the primary responsibility of the Secﬁrity
Council for the maintenance of international peace and security under Article 2k
and the specific powers of the Council laid down in Chapters VI, VII, VIIT and XII.

Cn the whole, the six-Power draft far from dispelled the scepticism of the
Western Powers tcwards the definition of aggression. Frankly speaking, the Soviet
delegation was of the opinion that that draft could not be the basis for a serious
discussion.

Cn the other hand, the eleven-Power draft did provide a gcod starting-point;
in that connexion, the Soviet delegation had every reason to hope that it would be
able to reach agreement with the sponsors of that draft on the essential points of
the definition. It was willing to hold consultations with those sponsors. For
instance, the Soviet delegation accepted in principle the whole of .the preamble of
the text and endorsed a number of elements in the operative rart of the draft.

The Soviet delegation was willing to establish frultful contacts with the sponsors
of the eleven~Fower draft in order to bring the Committee's vitally important work
to @ successful conclusion. Such a result was vital for the United Mations and

the members of the Svecial Committee.

[one



-187- A/AC.134/SR. 46

Mr. CHAUMONT (France) said that he wished to make some preliminary general
comments on the two most recent drafts to be submitted (A/AC.134/L.16 and Add.l and
A/AC.134/L.17 and Add.1), reserving the right to make more detailed observations at
a later stage. With regard to the first draft, namely, that submitted by the eleven

Powers, his work was made partly easier by the fact that some of the items contained
in the new dyaft were taken from the thirteen-Power draft and, in addition, the new
text, as the representative of Cyprus had pointed out, took into account thne views
set forth in the Soviet draft (A/AC.134/L1.12) as well as those expressed during the
discussion on the Soviet draft and the thirteen-Power draft.

With the exception of certain questions of terminology, which he did not wish
to go into for the moment, he considered the preamble of the eleven-Power draft to
be generally acceptable. Thus, he had no comments on the first six preambular
paragraphs, except that a slight alteration should be made to paragraph 4, by
restoring the text of Article 39 in its entirety. His delegation had already
suggested such an alteration with regard to the Soviet text; it had, moreover, been
accepted by the sponsor of that text.

He did not wish to take a position as yet on operative paragraph 2, the wording
of which did not appear to be absolutely clear, because certain qualifying elements
which did not originate directly from the Charter had been introduced into it - he
was referring in particular to the words "including its territorial waters or air
space" - and his delegation's position with regard to the general part of the
definition was well known. He thus had reservations concerning his delegation's
position with regard to operative paragraph 2, to the extent to which its wording
did not exactly correspond with the Charter. He preferred the wording of operative
paragraph 1 of the Soviet draft. ,

As to operative paragraph 1 of the eleven-Power draft, he felt it was
unnecessary to remind the Committee of his Government's position on the distribution
of powers among the principal organs of the United Nations in connexion with the
maintenance of peace. It would be realized that the expression "the United Nations
only has competence to use force in conformity with the Charter” appeared to his
delegation a little too broad. True, the representative of Cyprus had said that
the reason for that wording was precisely the desire not to prejudge the question

of the distribution of powers; nevertheless, in the following provisions it would
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be preferable to find a paragraph, or at least a sentence, which unequivocally
stated that the Security Council had competence to determine an act of aggression,
in accordance with Article 39 of the Charter. At the moment the eleven-Pover
draft contained no provision of that kind, for it had to be admitted that
raragraph 5 was worded in too general o manner to'express that idea. On the other
hand, his delegation accepted paragraph 3, which duly emphasized the importance of
adhering %o Artici= 31; such adherence obviously did not depend on the Special
Committee, but since some delegations had criticized the Soviet draft for not
mentioning Article 51, his delegation saw no objection to referring td the right
cof self-defence, nor to using a dval formula relating to armed aggression and
armed attark; since it felt that armed aggression should be understood within the
meaning ci Article 51.

Vith regard to operative paragraph 4, he had nothing against reiterating the
principle set forth in the first part of Article 5% of the Charter and relating to
the coupetence of regional agencies. However, there was some ambiguity, owiﬂg to
the wording of that varagraph and in particular to the use of the terms "armed
force' and "decision". In fact, Article 53 of the Charter mentioned only
"enforcement action”; the use of the expression "armed force” therefore widened
the scope of Article 53. Furthermore, the word "decision' seemed to imply that a
decision of the Security Council was essential before regional agencies could
resort to enforcement action. That was only one of the two possibilities provided
for in Article 53, under which the Security Council could "utilize" the regional
agencles or give them its "authorization". If reference was to be wade to
Article 53, the exact language of the Charter should be reproduced.

Viith regard to paragrapnh 5, his delegation had already stated its views on
the enumerations already contained In the Soviet draft and in that of the thirteen
Poyers. If acts which constituted acts of aggression were to be enumerated,‘a
legal connexion should be established between the various elements of the
enumeration in such a way that, if a State which was the victim of an act of
aggression not featuring in the acts enumerated resorted to sélf~defence, it Vould
not for that reason be considered an aggressor itself.

His delezation reserved its position with regard to the principle of

4 . Py N R
proportionality contained in operative paragraph O; such a notion was difficult
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to handle, except if it was regarded as signifying that there was agzressicn only
when the operations were sufficiently serious. With regard to paragraph 7, his
delegation's views concerning the uce of armed bands had already been stated in the
Cermittee.

He alsc reserved his 031*10n cn pe*a"ranns 2 and 9, not because there could
be any valid territorial acguisition resulting from aggression but because they
were concerned with a legzsl conseguence of the act of aggression, so that the
principle might te placed more aporopriately in the preamble rather than in the
det'inition itself.

Finally, he thanked the sponsors for having taken into account in paragraph 10
the amendment put Torward by his delegation with rezard to the right of peoples 16
selT~determination, but reserved his delegation's position on the second part of
the paragraph for, i there was to be a wention of sovereignty and territorial
integrity, reference should be made to Article 2 and (L) of the Charter and it
should be made plain that vhat was neant was the sovereignty and territorial
integrity of States.

In conclusicon, his delegation believed that draft A/AC.lBM/L.lG was, on the
whole, a very constructive proposal.

Turning to the draft contained in document A/AC.134/1.17, he paid a tribute
to the motives inspiring the sponsors and said that their proposal marked a stage
in the Committee's work which was all the more important since some delegations had
hitherto adopted, to differing degrees, an entlrely negative stand as regards the.
delinition of aggression. The proposal weas evidence that no delegation had any

nd absolutely hostile attitude to the princinle that aggression

)

longer a rootedly
should be defined znd that, henceforth, all delegations would take an active vart

in efforts towards solving the difficulties of drawing up such a definition.

With regard to the text 1tselfl, it represented a novel attempt to approach the
probler in a different manner Trom that traditionally adovted sco far. Faragraph IV
T contained a new, interesting element, namely, en altempt to link the
means with the ends, something thet had never before been attempted. It was true
that the starting roint was entirely differcnt, since the Soviet dralt; in

ticular, wak based on a desire tO present aggressicn cnly as an objective and
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concrete reality and it therefore introduced an element of priority in the
commission of certain material acts. As soon as one ceased to take the principle of
priority as the basis, one was obliged to characterize the aggressor by the aims
pursued, and that was the most original feature of draft A/AC.lBM/L-l7-

There was need for some clarification of two points in paragraph I. In
particular, the sponsors should specify what exactly they meant by the expression
"when appropriate"”. Further, that paragraph, in the French version, meant that the
determination of aggression was made by the Security Council alone. That appeared
to contradict the language used in paragraph III, namely, 'pursuant to decisions of
or authorization by competent United Nations organs”, which meant without any doubt
that other United Nations bodies could authorize the use of force. That point of
view was totally unacceptable to his delegation. The sponsors should thus try to
remove the contradiction between the provisions of paragraph I and paragraph III.

The wording of paragraph II was far too general and could hardly be accepted
in its present form. First, the word "force" referred to a much too general concept
which was not what the Committee was trying to define, namely, armed force.
Secondly, the expression "overt or covert, direct or indirect' was also too general
and could cover practically any situation. Moreocever, if the aggression was
"covert”, it became by definition very difficult to prove. Thirdly, the concept
of "political entity" was difficult to accept from the point of view of positive
international law. The term "State” should be retained and there should be no
departure from the framework of the Charter, which governed relations between
States. That did not preclude the possibility of interpreting the word State in a
broader sense, without requiring that the "State" in question should be totally
and unanimously recognized by all Member States of the United Nations.
Nevertheless, more appropriate terminology should be sought, in keeping with the
principles of modern international law and with the language of the Charter.

With regard to paragraph ITII, his delegation had already stated its view
that the language of the first paragraph of Article 5% of the Charter should be

reproduced in its entirety.
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He would be grateful if the sponsors of the draft would explain the meaning
of the phrase "but are not necessarily limited to" used in +the introductory
sentence of paragravh IV. ¥as that merely an effort to preserve the discretionary
power of the Security Council, or did it mean that the Council did not have Lo be
guided by the definition - which was already far tco broad - contained in
paragraph IT? He also had scme misgivings about the two lists appearing in
raragraph IV. The list of means (part B) was not exhaustive, as was apparent
from the use of the phrase "by such means as"; however, the list of objectives’
(part A) was exhaustive, Did that imply that any of the mcans listed in part B
became legal if the desired objective was not among those listed in part A? TFor
example, if it was necessary to enforce an international decision, such as
2 judgement of the International Court of Justice, which was not among the
Objectives listed, could States legitimately have recourse for that purpose to one
of the means listed in part B? Similarly, if a State considered that another
State had failed to fulfil an international commitment, cculd it make use of one
of the means listed in order to ensure respect for the commitment inasmuch as
that objective was not included in part A? Many other situations of that kind
could arise; that was why it was dangerous to include a list in a definition of

aggression. In that connexion, the Soviet draft had the advantage of taking only

material facts into account (basing itself particularly on the principle of

priority), which made it possible to avoid such difficulties. That had also been

the approach taken by the sponsors of draft A/AC.134/L.16, who had similarly
adopted the principle of priority.
With regard to the list of means, particularly sub-paragraphs (6), (7) and

(8) of paragraph IV, part B, he felt that insufficient account had been taken of

varicus means listed, since they alone helped to

internal revolts or dissident

the basic differences among the
clarify the very difficult question of distinguishing
movements from acts of aggression of external origin. In order to establish thac
distinction, an effort could, of course, be made to determine whether the
participants in such acts were nationals of the cduntry concerned or foreign

naticnals, but the problem was nevertheless a very complex one and the list

[

appeared to go much too far,
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In conclusion, his delegation considered that draft A/AC.134/L.17 merited
the most careful consideration; the fact that it had been submitted gave cause for

viewing the future with a measure of optimism.

Sir Kenneth BATIEY (Australia) said that his country had joined the
sponsors of draft A/AC.13L/L.17.

Luring the general debate, his delegation had expressed its doubts and
reservations about the usefulness of adopting a definition of aggression. Under
the provisions of the Charter, it was not necessary under any circumstances to
determine that an act of aggression had been committed in order to enable the
United Nations to take action fof the maintenance or restoration of international
reace and security. Moreover, it was a matter of record that the Security Council
had only once found it desirable to determine that an act of aggression existed;
on all other cccasions, it had dealt with the situation on the basis of a threat
to the peace or a breach of the peace.

Accordingly, his delegation did not feel that the formulation of a definition
of aggression was of such great importance to the basic task of the United Nations,
i.e, the maintenance of international peace and security. Nevertheless, 1t accepted
its responsibilities in that regard in common with all other members of the
Special Committee. In view of the fact that the Committee was now to consider
several draft definitions and that his country did not share the views explicitly
or implicitly expressed in those texts, particularly with respect to the
interpretation of the Charter, it had seemed desirable to his delegation to
express 1ts own views in concrete form. For that reason, after carefully
considering the other texts before the Committee, it had decided to join the
sponsors of the proposal contained in document A/AC.134/L.17. His delegation
would restrict itself, for the time being, to making comments of a general
character on the draft definition. |

First of all, the definition of aggression proposed in the document wes not
intended to enlarge the meaning given to the phrase "act of aggression" in the
Charter. In the terms of the two articles where those words were used (Articles 1
and 39), an "act of aggression" was necessarily an act involving the use of force.
It fell within the general category’ of "breaches of the peace'. The first

sentence of paragraph IT of the six-Power proposal made clear the intention of
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the sponsors to keep within the meaning of the phrase as it was used in the
Charter. Paragraphs III and IV confirmed that intention; paragraph III provided
for certain cases in which the use of force did not constitute aggression, and
Paragraph IV contained a list of cases in which the use of force might constitute
aggression. The constant thread running through the entire text was that an act
of aggression was an act which involved the use of force in international
relations. In the social sciences, no doubt, the concept of aggression might
have different and wider scope. However, the Special Committee was concerned only
with the meaning to be given of the term "aggression” as it was used in the
Charter. In reply to a question by the representative of France, who had asked
to know the sense in which the sponsors were using the word "force", he explained
that they were referring to "armed force".

Secondly, the proposed definition was not intended to affect in any way the
powers conferred on the Security Council by the Charter. Even if it was
unanimously adopted by the General Assembly in a resolution, the proposal could
neither extend nor limit the powers of the Council. Tt would not require the
Council to determine the existence of aggression in every case of a breach of
the peace., DNor, if the Council decided in any particular case that it was
desirable to determine whether or not an act of aggression existed, would the
definition have the effect of prescribing what elements were to be considered by
the Council or of controlling the use it would make of those elements. In other
words, the definition would not require the Security Council to find that an act
of aggression existed even in a cagé where the circumstances were clearly covered
by the definition. The Security Council would retain complete discretion in
that regard.

Thirdly, paragraph IV of document A[AC.lBM/L.l? was important in that,
taken in conjunction with paragraph II, it gave the draft definition the
character of a "mixed" definition. Paragraph II was the general part.

FParagraph IV contained a list of examples which was not exhaustive, as was
stated at the beginning of the paragraph. All the means listed in paragraph IV,
rart B, could (if the Security Coundil S0 decided) constitute aggression.

However, the uses of force which could constitute aggression were not necessarily

/...
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limited to the cases listed. As the representative of France had rointed out,
the list contained in part B was preceded by z statement indicating that the
means listed were merely examples and that the list was incomplete. Other uses
of force might well constitute aggression for the purposes of the definition
in that they would fall within the general definition of "aggression" given in
caragrarh I1.

The reference in the opening words of paragraph IV to "a use of force...
as described in paragragh II" had a twofold effect: on the one hand, it made it
clear that the list contained in paragraph IV was to be read in the light of the
general definition in paragraph II; on the other hand, it made paragraph IV apply
to the political entities other than States which were referred to in paragraph II.

Fourthly, his delegation had emphasized in the course of the general debate,
the importance it attached to the inclusion in the definition of an effective
provision regarding armed bands, saboteurs, terrorists and other irregular forces,
whether directly sent by one State into another State or merely supported by
a State which assisted their entry into another State. The provisions of
paragraph IV, part B (6), when read in conjunction with the general words of
raragraph II, answered that description. A definition which d4id not contain
such a provision would do little to facilitate the application of the Charter
tc contemporary events, because in many areas of the world the customary method
of aggression was the use of armed bands and infiltrators as distinet from
conventional armed attack. The words used in paragraph IV, part B {6), were
broad and comprehensive and should be interpreted in the light of the general
provisions of paragraph II, under which the term "aggression" was applicable to
the use of force in international relations, "overt or covert, direct or
indirect'.

He would try to reply to the comments which had been made on draft
A/AC.l}M/L.l? during the meeting, although he had not had an opportunity to consulf
the other sponsors. The representative of the Soviet Union had pointed out that
certain provisions which he considered important and which were contalned in
cther drafts before the Cormittee were not included in the text in gquestion.
Hewever that might be, he was disappointed that the Soviet representative had

not cormented on the substance of the draft. The sponsors had intentionally
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not dealt with aggression as a crime against peace. Cther organs were entrusted
with the consideration of that question, but it was not within the Special
Committee's terms of reference. Previous committees discussing the definition of
aggression had been specifically entrusted with a mandate to define aggression as
& crime. No such mandate had been given to the present Committee. The Soviet
representative had also pointed out that there was no preamble. He personally had
an open mind on whether a preamble was necessary. In and of itself, however, a
definition of aggression did not require a preamble. The Ccmmittee's terms of
reference called for it to try to devise a definition of aggression, and it would
be the task of the General Assembly to draft a preamble. Hence, the fact that
there was no preamble in draft A/AC.lBh/L.lT should not be taken to indicate &
negative attitude towards the idea of defining aggression. The Soviet
representative had expressed regret that the draft did not contain a specific
provision establishing the right of peoples still under colonial rule to resort
to force if the colonial Power was unwilling to withdraw. The Soviet
representative had asserted that the use of the words "under the jurisdiction of
another State" in paragraph IV, part B (1) and (3), was intended to perpetuate
colonialism. His delegation could not accept the view that there was a right to
use force to gain self-determination nor could it accept that the words "under the
Jurisdiction of another State" implied an intention to perpetuate colonial
situations. The uses of force in accordance with the United Nations Charter were
spelt out in paragraph III of document A/AC.lEh/L.l?. In thke course of its
discussions, the Committee had tried +to find a formula which did not prejudge the
solution of the problems involved. However, the provisions of the Charter were
clear as regarded the progress of dependent peoples towards self-government or
independence. Concerning the references by the Soviet representative to the effect
that the six-Power draft contradicted Article 53 of the Charter, it should be
pointed out that Article 52 of the Charter provided for apprepriate action by
regional arrangements or agencies for the mainterance of international peace and
security consistent with the purposes and principles of the United Nations.

He would reply to the remarks of the French representative at a later stage,

since he wished first to consult the other sponsors of the draft.
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Mr. CAPCTORTI (Italy) said that he had listened closely to the comments
on draft A/AC.15M/L.17, of which his delegation was a sponsor. He noted that two

types of criticism had been made. Cne was constructive and based on objective
study of the text; the other was negative and merely impugned the sponsors'
intentions. Of course, every text could be improved through dialogue, but the
concept of dialecgue implied mutual respect. It was very easy to distort the
sponsorsf intentions, but it did not contribute anything constructive. OCn the
other hand, he was most grateful to the representative of France, who had brought
out both tne strong and the weak points of the draft.

The sponsors had been criticized for preparing their draft in private. He
personally thought that it would hardly have been courteous *o the sponsors of
the other drafts to announce that a new text was being prepared, since that migh£
heve diverted attention from their own drafts. The absence of a preamble had been
pointed out a number of times. However, the fact that the sponsors had not drafted
a preamble did not necessarily mean that they were opposed to having one but simply
that they felt that the Committee as a whole could prepare it. The Soviet
representative had said that aggression was not a term but a crime. It should be
pointed out that.all terms, whatever they were used to describe, were nevertheless
terms. That obviously did not mean that they could not also serve to describe
crimes. In the draft, aggression was regarded as a term since it was necessary
to find a definition for it.

In reply to the representative of France, who had asked the meaning of the
words "when appropriate"” in paragraph I, he explained that the words in question
were intended to emphasize the discretionary power of the Security Council and
vere therefore closely linked with the words "without prejudice"” in the first line
of parsgraph II. In the second line of paragraph II, the word "force" meant
"armed force". The phrases "overt or covert” and "direct or indirect” had to be
read in conjunction with each other. The sponsors had wished to make it clear
that aggression was not always committed from outside. It scmetimes involved the
means listed in paragraph IV, part B (6), (7) and (8). The reference to‘political
entities which were not States, i.e., which were not recognized as such by certain
countries, was intended to put them on the same fcoting as States so that they
could not try to evade the application of the definition. The representative of

France had raised the objection that there was a contradiction between raragraph 117,
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which referred to the competent United Nations organs, and raragraph I, which
referred to the Security Council. t should be pointed out that the Charter
conferred "primary", but not sole, responsibility on the Council for the
maintenance of peace and security. In certain cases, the CGeneral Assembly could
play & role. In the case of colonial problems, for example, in the opinion of
scme delegations, the General Assembly could make a ruling on the use of force.
Hence, without prejudging the various points of view concerning the competence of
other United MNations organs, reragraph III covered the cases in which a

recommendation on the use of force could be made by organs other than the Security

Council.

The Soviet representative had accused the sponsors of derarting from

Article 53 of the Charter in the reference to regional organizations. There was
no basis for that accusation, since the phrase "consistent with the Crarter of the
United Nations" followed immediately afterwards. The text therefore dld not go
peyond the provigicng of the Charter.

The difficulties of interpretation to which attention had been drawn in
connexion with raragraph IV resulted from the fact that the French text was not
sufficiently clear. There should be a comma after the word "Etat" so trat 1t
weuld be understood that the phrase "tel gu'il est déerit au paragraphe IT"
"emploi de la force" should be

referred to the use of force. Moreover, the words
The lists of objectives and means

linked more dircetly to the words "tendant 3".
in parts A& and B were not exhaustive. Lastly, in reply to the Soviet
representative's objection to the use of the expression "territory under the

jurisdiction of another State", he wished to say that he personally did not sce

any difference in reaning between that and the expression "territory of another

State',

The meeting rosgse at 6.25 p.u.
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CONSIDERATION OF THE QUESTION OF DEFINING AGGRESSICN (GENERAL ASSEMBLY RESOLUTIONS
2330 (XXII) and 2420 (XXI11)) (A/7185/Rev.1l; A/AC.134/3; A/AC.134/L.12, L.15, L.16
and Add.l, L.17 and Add.l) (continued)

Mr. VALLARTA (Mexico) said that his delegation had stated its position on

the definition of aggression at the Committee's 6th and 20th meetings and would
therefore provisionally confine its remarks at the present meeting to the six-Power
proposal (A/AC.134/L.17 and Add.l), although his Govermment might have further
ccnmments to make later on. The submission of that proposal showed that its
sponsors recognized that a definition of the concept of aggression contained in the
Charter could in some circumstances act as a deterreht to a potential aggressor.
However, paragraph IV A of that text, like paragraph 2 C of the USSR draft proposal
(A/AC.lBh/L.lQ), followed a doubtful procedure in proposing a list of aims or
intentions as factors determining the existence of aggression. Neilther the
proposal in document A/AC.134/L.16 and Add.l, nor the Iatin American proposal, nor
the thirteen-Power proposal (A/7185/Rev.l, paras. 8 and 9 respectively) made any
reference to the aihs or intentions of the aggressor, which, in his view, were
impossible to establish and in any case not worth considering. The introduction of
such subjective elements in the criteria for determining aggression had the further
disadvantage of encouraging an aggressor to find arguments to cover up his crime.
As history demonstrated, aggressors always tried to justify themselves by claiming
that their aggression had noble motives - to protect their nationals, for example,
or to defend certain political, social or econcmic institutions or régimes. In any
case, neither did the end justify the means, nor was it the aggressor's end that
made his aggression wrong; it was the aggression itself that was wrong. In his view,
therefore, there shéuld be no teleological criterion in any draft definition of
aggression. In conclusion, he poinfed out that his delegation's pesition was the

same as it had adopted at the preceding session at Geneva.

Mr. YASSEEN (Iraq) considered that both the eleven-Power draft
(A/AC.13L/1.16 and Add.l) and the USSR draft (A/AC.134/L.12) fulfilled his
delegation's hopes of what a definition of aggression should be. The approach
adopted in both was sound, particularly in view of the existing gaps in the
international juridiecal order. Both embodied the only principle on which such a
Gefinition could be based: +the principle of the first use of Torce.

Under the Charter, the use of force was prohibited except in the cases of
self~defence and action undertaken by United Nations organs in the exercise of thelr
regponsibility for the maintenance of international peace and security. In

/...
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accordance with Article 51, the right of self-defence could be exercised, not in
response to threats and provocations, but only in response to an armed attack,

which must therefore precede it. Those who maihtained the contrary were drawing
thelr arguments either from analogy with domestic law,.where the concept of
self-defence was highly developed, or from international law as it had existed prior .
to the Charter, when force had been accepted as a means of pursuing national
policies. V

Llthough his delegation supported the preamble and operative parts of bcth
the eleven-Pover and USSR texts, with some exceptions, it could not support the
inclusion in those texts of a provision relating to indirect aggression. Its
reasons were twofold. First, subversive or terrorist acts and the activities of
armed bands fell within the scope of anocther principle of international law - namely,
the duty of States to refrain from interference in the interrnel affairs of other -
States - and must therefore be considered in connexion with it. Secondly, the
circumstances could differ greatly from one case of indirect expression to arother.
The question therefore required furfher study with a view to arriving at a formula
which would allow for those differences,

The eleven-Power draft had the further merit of embodying in its operative
paragraph 6 the principle of probortionality, which, if not yet a principle of
modern positive law, was nevertheless a highly useful one helping to curb extreme
reactions. Roth the USSR and the eleven-Power drafts correctly mentioned the right
of colonial peoples to struggle against their oppressors, which no definition should
omit. . ‘
He welcomed the submission of the six-Power draft (A/AC(lBM/L.lY and Add.l,
which he considered a step forward from its sponsors' previous vosition that a
definition was neither desirable nor necessary. However, the aporoach taken in
their draft was not satisfactery, because it required the weighing of intentions.
While the intentions of an accused aggressor were no doubt relevant, to make a
determination of aggression devendent on them would be highly dangerous in the
present poorly organized state of the international community. Moreover, such a
criterion could hardly be an effective deterrent to pofential aggressors.‘ Not

only would it be impossible to list 21l possible intentions, but aggressors always



(Mr. Yacseer, Iraq)

ciaimed that thelr gecal was = legitimete one - for example, that they were acting
international community or in exercise of their right of

inition must be based on objective, not subjective, criteria,

The civ-Fowver dralt elsc authorized the use of Force not only by the competent

also by regional organizaticns. While those

ocrzaniza 2ach of the peace and recommend the measures that
should be texer (o dezl with it, the Charter made it verfectly clear that the

cecercive reasurss declied upon by regilonszl crganizetions could not be taken until

7 were suithcrized by the Security Council.
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v o GLSHETKH \ouaan) said that the adcoticn of Genersl Assembly resolution
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235¢ (X7IT1) should have removed sll uncertainty abcut the need for defining
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His delegsztion, which had co-sponsored the twelve-Pover draft proposal

(A/?Lﬁjf rara. 7), Telt that the rollcwing principles should be embodied in any
such nefiniticn. First, the inviolsbility of sovereignty and territorial integrity
should be cleerly established. Secondly, the inherent right of derendent pecohles
to self-determination should be stated, since liberation mcvements were fully

7 T
L

to attain indevendence and national unity. His delegation

wnlch, at the =revious session, had co-sponscred an amendiment embodying that
(A/7135/Rev.1, para. 10), was glad to find it included in the preamble
and coerative part ol the UGSR draft. It also welccmed the addition of the words

sovereignty and territorial integrity’ to the provision concerning self-

=

determination criginally prcposed by the French representative and now embedied

in operative paragraph 10 of the eleven-Pover draft. Thirdly, the definition should
set forth the risht of self-defence under Article 51 of the Charter in sﬁch a vay
that it would prohibit aggression while leaving States sufficient freedom cf action
o ensure thelr secuvrity. £ setisfactory statement of that right was contained

in onerative paragraph % of the eleven-Power draft. His delepaticn had sericus

ferce, which, it felt, should

State responsibility was not
L

incurred Ly morsl suppor® or cven overt condonement o) ccots of indirect aggression.

Fourthly, the definiticon must stobe the princiole o neun-recopnition of
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territorial acquisitions or any other advantages gained through armed aggression
and of the invalidity of legislation designed to legalize an act of aggression.
Fifthly, the definition should be in conformity with the United Nations Charter and
should be without prejudice to the functions and powers of the Security Council as
stated in Articles 39, L4l and 42. The argument put forward by some delegations that
an enumeration of examples of aggression would limit the functions and powers of
the Security Council was not well founded. Such an enumeration would merely be g
list of typical cases in recent years intended to facilitate the work of the
Security Council and lessen the chances of disagreement among its members. Sixthly,
first uvse should be treated as an important, though not absolute, criterion in
determining whether an act constituted aggression. That principle could hardly
Jjeopardize the right of self-defence because the right of self-defence was limited
to cases of armed attack under Article 51; indeed, no act of defence was conceivable
unless it had been provoked by a previous use of Fforce for aggressive purposes. A
Lastly, the definition must unclude the principle of proportionality, in order to
prevent a small border incident, for example, from being used as a pretext to
Justify a massive armed attack.

He welcomed the submission of the six-Power draft (A/AC.134/1.17), since the
majority of the sponsors had often expressed scepticism about the possibility of
adopting a definition of aggression. It seemed, however, to apprcach the guestion
from a semantic point of view, aggression being described as a "term" rather than
an "act". That impression was confirmed by paragraph IT, which implied that the
whole problem of aggression revolved around the propriety of the use of a certain
term. He wondered why the sponsors had used the word "applicable", which suggested
that the acts in question might or might not be described as aggression.
Furthermore, he wondered how the intentions underlying an armed attack could be
determined at its outset. The draft failed to state the principle that territory
acguired through aggression should not be enjoyed by the aggressor and that in
general such illegality should not confer any benefit on the law-breaker. That
point was well brought out in operative paragraph 4 of the USSR draft proposal.

A further serious omission in the six-Power draft was the fact that it made no

mention whatever of the right of peoples to self-determination.

/..
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Mr. EL~FATTAL (Syria) said thet he wished to make a few preliminary

comnents on the two new draft proposals. The eleven-Power draft (A/AC.lBM/L.l6 and
Add.l) was largely based on the thirteen-Power draft (&/AC.13L/1..6), which in turn
reflected the sawe general principles as the twelve-Pover draft (A/AC.134/L.3), of
which his delegation had been a sponsor. The eleven-Power draft expressed the views
vut forward by the majority of delegations in the Special Committee. Among its most
importent points were, firstly, the principle of first use; secondly, the prinéiple
of the vight of recples to self-determination, sovereignty and territorial integrity;
and thirdly, the principle of the inviclability of the territory of & 3tate and the
non-recognition of territorial acquisitions obtained by force. The provision
contained in cperative paragraph 7 was, strictly speaking, irrelevent, because the
definiticn was supposed to be concerned solely with direct armed aggression. If it
was to be included, however, he felt that the text would be improved by the
insertion of the words "in its territory" in the third line after the words "it

mey take'.

The six-Power draft (A/AC.lSh/L.l? and Add.l), although unexpected in timing,
was not surprising in content. Its submission was an official admission on the part
of the sponsors that the defining of aggression was after all feasible, but it was
2lso an atteuwpt to make the task impossible. He wished to comment not on the content
of the draft, which was unacceptable to hig delegation, but on its deliberate
omissions. It did not contain the basic principles that his delegation congidered

sential, First of all, it disregarded the right of peoples to fight for self-

(4]
n

determination and was thus at variance with the Charter, international law and the
principles of elewentary Justice. That omission, together with the use of terms

uch as "territory under the jurisdiction of another State" in paragraph IV B, was

48}

an invitation to any aggressgor and an encouragement to the colonial Powers to
strengthen their grip. Secondly, his delegation considered that the omission of 2
reference to the non-recognition of the fruits of aggression was a serious
departure from the principles of internationegl law. If a definition of aggression
was to discourage potential aggressors, 1t must at least deprive them of the
prospect of enjoying the frults of their action. Thirdly, any definition of

sggression which did not declare arwed aggression to be an international crime

/.
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agalnst peace entailing the political and material responsibility of the State and
+ . . " a . - . . . - « - :
the criwminal responsibliity of the individual did not meet the requirenents of the

mcdern world.

S T . ’ . E . - - . . .
Mr. FL-ERTAN (United Arab Republic) said he wished to give a preliwminary

indication of his delegation's position on the two new draft proposals. The
sponsors of the eleven~Pover draft {A/AC.13L/L.16 and 43d.1) nad ctviocusly worked
in a spirit of conciliation and taken into account the Soviet, twelve-Power and
thirteen-Pover drafts and the views and suggestions put forward in the course of
the debate. He noted with satisfaction the inclusicn in that draft of two basic
principles, the non-recogniticn of territorial acquisitions obtained by force and
nternational responsibility for acts of aggression. As he had pointed out at the

i
33rd meeting, the Tirst of those principles in particuler had been well established

Yy a nuwmber of basic international legal instruments; he could also have cited

on

Security Council resolution 242, which emphasized the inadmissibility of the
acquisition of +territory by war. The retenticn by the aggressor of the fruits of
his action made the aggression a continuing crime, a concept which existed in all

systems of criminal law. That principle was therefore an essential ingredient in g

definition of aggression. Finally, his delegation . noted with satisfaction that the

eleven~Fover draft slso contained, in operative paragraph 10, the basic principle
of the right of peoples to self-determination, sovereignty and territorial

integrity.
The new six-Fower draft (A/AC.13L/L.17 and 4dd.l) was a constructive step
which served to focus attention on the particular line of approach taken by its

sponsors, His delegation, however, found that approach disappointing, because the

draft had two basic defects. Firstly, it was lncomplete, because it confined

itself to enumerating acts of sggression and did not cover the legal aspects cof
the question. It -did not deal with responsibility or with the illegality of acts
of aggression and their consequences, nor did it include any provision on the
right of peoples to struggle for self-determination and independence. Secondly, it

was unbalanced, giving prouminence to indirect rather than to direct aggression.

Believing thet priority should be given to direct armed aggression, his delegation
had reservations about operative paragraph 7 of the eleven-Power draft, not tecause

of *the principle underlying it but because it was irrelevant at the present stage

of the Committee's work. _ ‘ ,

i
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Mrs. GAVRIIOVA (Bulgaria) said that the eleven-Power draft (A/AC.134/L.16

and Add.1l) was basically in accordance with her delegation's position on the
question of defining aggression. It took into account present internstional
conditions and recent developments in international law. Her delegation was
convinced that if that draft aud the Soviet draft (A/AC.134/L.12) were taken as a
basis for further discussion, it was more than possible that the Committee could
complete its task of producing a generally agreed definltion of aggression. As
regards the six-Power draft proposal (A/AC.13L4/L.1T7 and Add.l), it was surprising
that the sponsors, instead of revealing their disagreement with the rest of the
Committee earlier, had now chosen to produce a draft proposal which at first sight
did not seem to be intended as a serious and constructive contribution at all. It
was the function of the United Nations to heal breaches in internationsl relations,
and the Committee therefore clearly had to treat aggression, which was a unilateral
violation of peaceful relations between States, as an interngtional crime. The
six~Power draft, failed to do so and sought to divert the Committee from the task
laid down for it by the General Assembly. Moreover, it attempted to attribute an
aggressive nature to the legitimate struggle of peoples for independence, freedom
and better living conditions, equating that struggle, which had nothing to do: with

aggression, with conflicts of a completely different kind.

Mr. HARGROVE (United States of America) said that his delegation, as
a sponsor of the new six~Power draft (A/AC.134/L.17 and Add.1l), greatly appreciated

the efforts which at least some members of the Committee had made to analyse and
comment on its legal content. The expressions of surprise at the submission of
the new draft were themselves surprising, particularly coming from representatives
who had urged those who did not support earlier drafts to produce a proposal of
their own. He wished to make three points in response to comments made at the
meeting.

Firstly, the representative of Sudan had questioned the use of the expressions
"rgggression!? ;s a term to be applied" and "'aggression' is appliceble" in
paragraphs I and II, and had said that the problem of aggression was not a
problem of the propriety of the use of g certain term. That was true, but the

Committee was dealing with the problem of defining aggression, not with the

Joen
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Gggression itseld, and the problem of defining any term wes the pro-lew
or ITs proper applicaticn, The sponsors rad merely tried tc achieve precision

to belittle the importance of aggression in the world,
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cecondly, ais delegaticn could not sh the view exvressed by the
répresentative of Iraq with reference to varagraph I1I, Charter ccontained

no provisicns authorizing the use of force by regional organizetions or
arrangemrents .
such a provigion in Article 52. The granting of

e similar authorization, in specific circumstances, was also envisaged in

Article 5.
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question cf aggressor, and trat that could have indesirab
consequences because intentions were difficult to prove and the aggressor cculd

nene of the aime specified in that paragrarh in mind.

always clain & ne
It was generally 2greed that net every use of {orce, nor even every use of force

in violation of Articie 2 (&) of the Charter, constituted an act of aggression.
As the representative of Cyprus had often sald, aggression comprised only scue
uses of force. The reason for that restricticn was clear 1L 1t was

the application of the ccrcept of aggressicn engaged the povers

and the responsibility of the Security Council under Chapter VII of the Charter;
to label trivial incidents ac aggression wculd give the Security Ccuncil vast.
esponsioilities thet it cculd not discharge, thus cavsing it to be constantly
in dereliction of its duties. In the view of his delegation, the eleven-Power
and thirteen-Fower drafts and to a lesser extent the Scviet draft, had prscigely

trhat effect. If that effect was to te aveided, it was essential at l=ast to exclude

acts which were urintenticnal, and that requirement vwas met by paragraph 1 (5)
of the six-Power dreft. IHis delecgation had little doubt that the Security Council

any evant vhether an act of ecggressicn was deliberate,

- S i - = -
as cerable of determining in b Y foges
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in other words, desligred te Intlict the rhaym thet 1t actua_ly 4did inf’li ct. If the
[ v

facts of the cage werc really so unclear that the Security Council could not make

ever that determiration, then oresumably zc cne would wish the Courcil to decide
Trat agaression had cecurred. Tre elements of rurpose or e”fect listed in

raph IV A (1)-(h) were given only as examples or paradipm cases of aggressicr,
1d not constitute any limitation on the Council in waking determinctvions of

ggression. Therefore the only cuestion which needed to be asiked to deternine



A/AC.13L/SR.UT | -208-

(Mr. Hargrove, United States)

appropriateness of those raragraphs was whether in fact such cases had ever arisen
or were likely to arise, but a glance at history should leave no doubt as to the
answer. If a rarticular case did not fall into any of those categories, the

Security Council was free to pass a different judgement on it.

Mr. ROSSIDES (Cyprus) said that if, as he understood it, any of the
acts listed in paragraph IV B of the six~Power proposal (A/AC.134/L.17 and Add.l)

must be shown to have been committed for one of the purposes listed in

paragraph IV A in order to constitute aggression, an invasion by the armed forces
of a State of territory under the Jjurisdiction of anocther State for some other
purpose not included in the list, such as to protect its nationals in that State
or to ensure the cbservance of bilateral economic trecaties, would not be regarded
as aggression according to that definition. That would mean a return to a
situation which had existed before the United Nations Charter had been drafted.
It was not a trivial matter for a State to invade the territory of another

State even for purposes other than those stated in paragraph IV A; frontier
incidents such as stray shots might be trivial incidents, but invasion or
bombardment was not.

He did not consider that the activities listed in paragraph IV B should be
included in the same paragraph as invasion or bowmbardment. It implied that such
activities would create the same emergency as an open attack against a State
by the use of armed force. When the activities of armed bands were such as to
constitute a real threat, because of their magnitude and because of the danger
involved, and to require immediate action by the victim State, then they
constituted armed attack; otherwise they were breaches of the peace and the victim

State was not entitled to take the law into its own hands.

Mr. CAECTORTI (Italy) pointed out that paragraph II of the proposal

in document\A/AC.lBh/L.l7 reprcduced the fundamental principle contained in
Article 2 (L) of the Charter, a principle from which none of the delegations
sponsoring that proposal wished to depart. The cases mentioned by the
representative of Cyprus would be violations of that principle. Furthermore, he

pointed out that the enumeration of purposes and means in paragraph IV was

Joi.



-209- 7 A/AC.134/5R. AT

(Mr. Capotorti, Italy)

1llustratIVe, not exhaustive; it 1listed the cases which occurred most frequently,
but any act which was contrary to Article 2 (k) of the Charter also constituted

aggression.

Mr. CHAUMONT (France) said that the question raised by the

ot

S representetive cf Cyprus was closely related to one he himself had raised at the
previous meeting, concerning the exact meaning of the procedurés suggested. He
agreed with what he understocd to te one of the twe basic intentions of the
sponscors, namely, that acts of limited score should not be considered to be acts
of aggression. He still had questions, however, concerning examples which were
not included in paragraph IV A. The representative of Italy had said that any
acts likely to threaten the territorial integrity or political independence of
another State were convered by Article 2 (L4) of the Charter. Eut that did not
solve the question as to whebher it was or was. not "inconsisltent with the Purposes
of" the United Netions” to use acceptable means to take any of the actions listed
in paragraph IV B. Under Avticle 2 (4) it was not clear whether it was proper
to use force to execute an international decision or to respond to a breach of

international lav. Scme waintained that it was admissible to use force only
after the Security Council had taken action, in cases other than those covered
by Article 51. That was a very controversial matter in international law. He
would appreclate a precise snswer * from the United States representative as to
whether, since the list in paragraph IV A was not exhaustive and in view of
Article 2 (4), he considered that the use of force for reasons which were

apparently compatible with international law was comprehended in paragraph IV A,

Jr . HARGROVE (United States of America) said that it was essential to
emphasize, as the representative of Italy had done, that the sponsors of the
proposal had taken Article 2 (L) of the Charter, which was the basic prohibition
of the usc of force, as the keystone of theilr text. It was not their intention
that any use of force in viclation of that provision should be admitted. Mo
specific enumeration .could be exhaustive and there must therefore be cases in which
one would have to rely on Article 2 (L), which, as the representative of France
had said, had a certain vagueness and generality. The intention of the sponsors
of the six-Power proposal was to eliminate 2 certain degree of that generality by
mentioning classic cases which definitely fell within the provisions of

[oo-
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Article 2 (k). As to the hypothetical cases mentioned by the representatives of
France and Cyprus, he ha@ heard no cases mentioned which he would not regard as
being designed to obtain socme sort of concession or at least to inflict harm, which
was the language of raragraph IV A (5). That sub-raragraph was very brcad and
made clear the illegality of certain uses of force which, before the adoption of
tre Charter, could be claimed to be legal because of the purpose for which they

were alleged to be carried out.

Mr. BEESLEY (Canada) reminded the Committee that in his statement at
the Committee's 45th meeting he had specifically referred to Article 2 (L&) of the
Charter in connexion with paragraph IV A, and had said that the element of intent
-should be spelled out. He agreed with the United States representative; he could
not conceive of a case of the kinds mentioned which was not covered by
raragraph IV A (5). ITf that sub-paragraph was not broad enough then it should be

broadened.

Mr. KEOSSIDES (Cyprus) asked whether the United States and Canadian

representatives meant that under paragraph II of the six-Power proposal, actioné’
not termed aggression in that definition might nevertheless constitute a violation
of Article 2 (4); in other words, that if an act listed in paragraph IV B was
carried out for a purpose other than those listed in paragraph IV A, it would not
be an act of aggression but might be a violation of Article 2 (M). In that case,
the victim State would not be entitled 1o exercise its right of self-defence under

Article 51 of the Charter.

Mr., BEESLEY (Canada) sald that if one of the acts listed in
raragraph IV B was carried out by a State for the purpose of enforcing a treaty
or protecting its nationals it was difficult to see how that would not be
intended to "inflict harm or obtain concessions of any sort". It had been
precisely to avoid the type of situation mentioned by the represéntative of Cyprus
tha€4sub—paragraph (5) had been included. TFurthermore, it was clearly stated that

-

the list was not exhaustive.

Mr. CAPOTORTI (TItaly) said thet no definition could claim to be &

modification of the Charter. In all the cases mentioned by the representative of

Cyprus it would always be for each State to decide whether it was appropricte Lo

[one
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have recourse to Article 51 of the Charter and for the Security Council to decide
subsequently whether it had indeed acted in accordance with that Article. Mo
definition could alter that. The language used in paragraph II identified as
aggression the use of force which was forbidden under Article 2 (h) and did not
linit a State's right to act in self-defence, bdt rather gave it wider
possibilities to exercise that right. The text of paragraph IT was faithful

to the Charter; it equated aggression to the use of force within the meaning of
Article 2 (L), but without prejudice to a different assessment of the situation

by the Security Council.

Mr. ROSSIDES (Cyprus) said that he 4id not agree with the

representative of Canada that if a State invaded another State in order to enforce
a bilateral economic treaty or to protect its nationals it intended to inflict
harm or obtain concessions. In his opinion, 1t intended to protect its nationals,
not to inflict harm, or to exercise its rights, not to cbtain concessions.

Every invasion of a State inflicted harm on its territorial integrity and
independence, except when that invasion was carried out in self-defence in
accordance with Article 51 of the Charter @r in the exercise of collective defence
by the United Nations; it was therefore an act of aggression. Paragraph IV A
therefore had no place in a definition of aggression; it would serve to encourage
invasions or other acts ostensibly carried out for purposes not mentioned in that

paragraph.

Mr. HARGROVE (Uhited States of America) said that the proposition of
the representative of Cyprus that any invasion inflicted harm appeared to be an

acknowledgement of the Canadian position.

The meeting rose at 1.25 p.m.
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ADOPTION OF THE REPORT OF THE WORKING GROUP (A/AC.134/1.19)

The CHAIRMAN invited the Committee to adopt the report of the Working
Group (A/AC.134/L.19).

Ihe report of the Working Group was adopted.

CONSIDERATION OF THE GQUESTION OF DEFINING AGGRESSION (GENERAL ASSEMBLY RESOLUTIONS

2350 (XXIT) AND 2k20 (XXIII)) (A/7185/Rev.l; A/AC.13L/3; A/AC.13L/L.12, L.15, L.16
and Add.l and 2, L.17 and Add.l and L.18) (concluded)

Mr. VALLARTA (Mexico) said that Mexico wished to be included among the
sponsors of the proposal in document A/AC.134/L.16 and Add.1.

Mr. BERRO (Uruguay), whose delegation was one of the sponsors of the
thirteen-Power proposal submitted at Geneva (A/7185/Rev.l, para. 9), emphasized
tkat 1t had been and was still the Committee's intention, at the present stage of
its work, to concentrate on defining "direct agzression" by means of armed force,
i.e., the classic type of aggression, vhich was the best known, most common and
most dangerous form of breach of the peace. For the time being, the Committee had
thus voluntarily ruled out consideration of indirect aggression - economic,
ideological, cultural or other - although that d4id not mean that it was not aware
of its existence and importance. Conseguently, it should make it a fixed and strict
rule to concern itself exclusively with defining the act of aggression committed
through the direct use of force or ammed attack (Arts. 1, 2, L, 24, 30 and 51 of
the Charter). To define meant "to fix the limits of" and the Ccmmittee's task was
thus to establish the differences between the act of aggression and cases having
similar or apparcently similar features, which might cause confusion or
misunderstanding, or even give rise to specious interpretations. The definition
of all the forns of indirect aggression should be postponed to a later stage not
only because of their ccmplexity and changing character, but also because of the
lack, in present circumstances, of a generally applicable criterion. That was the
approach which his delegation had taken during the current session, setting itself
both to improve the-Geneva draft and to consider with the other sponsors of the
draft all the ideas, proposals, and suggestions advanced by other delegations, in
order to see how far they were compatible with the principles maintained by the

thirteen Powers.
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(Mr. Berrc, Uruguay)

During the gereral debate, his delegation had expressed the hope that the
original thirteen-Power proposal would be revised in such a way as to take account
of its observations. It had in particular emphasized the problem of subversive or
terrorist scts by irregular, volunteer or armed bands organized by another State

in order to bring out the idea that such acts constituted a new type of aggression,

whicih in sume cases might exhilbit the same festures as armed attack and which should
thersefore be studied as part of the attempt to define direct aggression. Two acts
could be ¢f the sarze kind but have different effects, depending, generally

epeaking, on their dangerousness and scale, as the representative of the Democratic
Republic of the Congo had rightly pointed ocut. A distinction should therefore be
rade between the different types of breach of the peace according to their potential
censequences, Jjust ag domestic criminal law made a distinction between robbery and
turglary. Congilderirg operative paragraph 7 of draft resolution A/AC.lib/L.l6

end 43d.1 irn the light of ithose observatiocns, 1t wes clear that armed bards

.

organized or supported by & State could in come cases imperil only demestic law
and order in the victim State without affecting the stability of its institutions;
however, there were other cases where the activities of such bands could and did
affect the institutional life of the invaded country and it was even possible, as

the representative of the Congo had observed, that an extremely serious situation

ise in which rnob only were the institutions of the victim State impaired

but also the ould be so great as to jeopardize the very political

independenes and territcerial integrity of that State. In such a case, what was
important wns not so much the nature of the act ccmmitted as the danger it had
created nnd the conseguences Following frem it; that was the kind of breach of the
peace which could he equated with apgression and which therefore entitled the
victim to evercise its petural right of self-defence under Avticle 51 of the

Charter. 1early it wes for the victin te judge the Imminence of the adangex,

silthout ratercalisti p frem powverful States, ard the principle of
nen-intervention should be fully respected, without prejudice to the lawful
application of regional agrecments at the victim's requect. Tt was obvious, in
his delesstion's vieﬁ, that border incidents or minor acts of sabctage or
terrorism which did not have the featurces he had indicated could never entitle the

a oo

Ttate din cusction to exercise its right of self-defence.

L JuetELlL
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(Mr. Berro, Uruguay)

He hoped that his delegation's ideas would be taken into account ard in
general that a text would be arrived at which represented the coﬁmon denominator
of the world's ovinicns and aspirations. He agreed with the Cyprict
representative’s wish to have a formula which would stipulate that where invasion
by armed bands on a large scale posed an imminent danger similar to that created
by an armed attack the State which was the victim of the invasion should be able
to react as 1f it were exercising its right of self-defence under Article 51 and
to inform the Security Council beforehand. In view of those considerations, but
without abandoning its deep convictions, his delegation wished to associate itself,
like the other Latin American countries which were members of the Committee, with
the sponsors of the proposal in document A/AC.lBM/L.16 and Add.l, which contained

the main ideas that should be found in a definition of the term "act of aggression”.

Mr. ALCIVAR (Ecuador) said that his delegation had been among those which
rad most strongly supported operative paragraph 7 of the proposal in cocument
A/AC.13L4/1.16 and Add.1l. Tts main concern had been to evoid any undue broadening
of the right of self-defence laid down in Article 51 of the Charter. Nevertheless,
after having heard the statements made by the representatives of France and the
Democratic Republic of the Congo on that extremely important legal problewm, it
felt that paragraph 7 should be gone intoc more deeply in order to find an
appropriate legal solution to the difficulties which had been pointed cut. In
short, while it was true that the provision in guestion should in no case make it
possible to justify acts of intervention, it was no less true that some means must
be found of taking account of the idea expressed by the representative of the
Congo. He therefore hoped that the Committee would succeed in drafting the

appropriate legal rules to deal with that problem.

Mr. ROSSIDES (Cyprus) expressed his particular appreciation to the

delegations of Mexico and Uruguay, thanks to whom the sponsors of the new proposal
(4/8C.13L4/L.16 and Add.1l)vere now the same as the sponsors of the thirteen-Power
draft proposal submitted at Geneva (A/7185/Rev.1, para. 9). It should therefore
be possible to withdraw the Geneva draft.

While it was unfortunate that the Special Committee had not finished the task

given to it’by the General Assembly, it had nevertheless made considerable progress,

/...
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(Mr. Rossides, Cyprus)

procf of which was the fact that two new draft declarations had been submitted.
The submission of the six-Power draft (A/AC.134/L.17 and Add.1l) in particular
shoved that the current session had brought ahout a change of heart which gave -
grounds for anticipating fruitful co-operation in the futire. However, the results
achieved by the VWorking Group were far frem encouraging; its work, which had
reguired much time and effort on the part of all of its members, had achieved only
one positive result, namely, agreement on a provision which merely reiterated
Article 39 of the Charter. That lack of success'was to be attributed to the
procedure adopted; he therefore wished to state that in his view the Special
Committee was in no way bound by that procedure and that it should, under the new
terms of reference to be given to it by the General Assembly, be able to select
any procedure which it deemed avpropriate for the conduct of its work.

Lastly, he introduced draft resolution A/AC.13L4/L.18. In the second
preambular paragraph, the sponsors had preferred the expression "the draft

"a draft definition" and had made no mention in that paragraph of

definition" to
the report of the Working Group for obvious reasons. He hoped that the draft

resolution would receive the unanimous support of the members of the Committee.

Mr. VALLARTA (Mexico) said that he fully understood the logic behind the
proposal of the representative of Cyprus to the effect that the first thirteen-
Power draft proposal should be withdrawn, but would ask that no decision should
be taken on the matter until the following meeting of the Special Committee since

his delegation had not been prepared for such a move.

Mr. CHAUMONT (France) said that he wished to propose certain drafting
changes in draft resolution A/AC.134/1,.18. First, the words "and on the draft
definition" in the second preambular paragraph implied that there was only one
draft definition; it would be preferable to delete them.

The fourth preambular paragraph, in its present form, appeared to indicate
that the Committee had a very‘high opinion of i1ts own work and that the length
of time available to it had been insufficient, which, it was implied, explained
the Tact that no definition had been formulated. That paragraph should therefore
also be deleted. The end of the preceding paragraph could be changed and might
resd: "Noting that new proposals... were sulmitted at the end of the session",

which would explain why the Committee had been unable to ccmplete its work.

/...
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(Mr. Chauwaont, France)

Lastly, the Committee should not tie the General Assembly down by recommending

that it should be asked to resume its work "early in 1970". The French delegation

thought that it would be better to use an expression such as "before the summer of

1970", as the representative of Cyprus had propcsed.

Mr. KOIESNIK (Union of Soviet Socialist Republics) said that he did not

snare the view of the representative of Cyprus that the Working Group had achieved
nc result. In fact, for the first time, a drafting committee had been formed which

hed been able to reach agreement on a number of points.

It was true that the procedure adopted for the Working Group did not set a
precedent for the future working methods of the Comittee or of other groups which

might be established, but it should nevertheless be recognized that it had proved
cor \

useiful.

Vith regard to draft resolution A/AC.13L4/L.18, he wculd like to know if it
would not be possible for the Committee to hold another session before the twenty-

fourth session of the General Assembly since many members obviocusly wished to see

its worli move faster.

Mr. STAVROFOULOS (Legal Counsel) said that 1t would be impossible to hold
another session of the Committee at Headquarters before the twenty-fourth session
of the General Assembly on account of the large number of meetings and conferences
which were to be held between June and August. There might be a possibility at
Geneva, but that was very doubtful and it was unlikely that the reply of the
Turopean Office to the request to the effect which had been made ‘o it would be

positive.

Fe]

Mr. ALCIVAR (Bcuador), referring to the amendments suggested by the
representative of France, said he thought that the words "and on the draft
gefipition” in the second preambular paragraph could be deleted; in the last
preambular paragraph, it might simply be said that the Ccomitbee had not been
eble to ccmplete its work during the session. Lastly, the use of’ the words "pefore
the cummer" in the operative paragraph of the draft resolution wonuld create some
eabignity on account of the differcnce in seasons between the northern and southern
hawicpheres; it would be preferable to say "before the twenty¥fjfth sesgion ol the
General Assembly'.

/...
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Mr. RCSSIDES (C} ras) sald that the sponsors of the draft resclution were
prevared to replace the words "the draft definition" with the words "a draft
definition” in the second preambular paragraph. His delegation, for its part, did
not see any objection to the deletion or modification of the last preambular ’

maragragh, but 1t did not know the views of the other sponsors on that point.

Mr. EL-FATTAL (Syria) pointed cut that despite the disagreements which

had emerged during the debates, it was undeniable that great progress had been
achieved by comparison with previcus sessions, if only because all delegations were

now particiyating actively in the Committee's work and had submitted draft proposals.

A L 5

His delegation therefore thoursht that the Committee should give the General
Asserbtly a more accurate Impression of the progress which had actually been
acnieved and that a new paragraph should be, inserted after the second preambular
wragraph which might read: "Noting the strong common desire among the members of
the Special Committee to continue consideration of the question of defining 7

s "
agoression .

Mr. HARGROVE (United States of America) supported the amendment proposed

by the represcntative of Ecuador concerning the operative paragraph of the draft

s

esclution.

Mr. CHAUMONT (France) supported the amendments proposed by the
representatives of Cyprus and Lcuador.

Yvrs. Gevrilova (Bulgarisz), Vice-Chairman, tock the Chair.

Mr. ROBERTEON (Canada) suggested that in the operative paragraph of the

draft resolution the words "as early as possible” should be used since that seemed
’more in line with the desire of members of the Committee to resume their work as
soon 25 possible. He expressed the hope that before fixing the date of the next
secsion of the Special Committee, the Committee on Conferences would take greater
care to ensure that it did nct coincide with or come toc close to the sessions of
other crsans. ,
Mr. KOIESNIK (Union of Soviet Jocialist Republics) and Mr. EL-ERIAN
(tinited Arab Republic) supported the proposal of the represenmtative of Ceanada and

anendment proposed by the Syrian delegation.

/...
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Mr. DARWIN (United Kingdom) thought that it would be preferable if the
Ccmmittee did not try to specify when in 1970 its néxt session should be held, on
the understanding that that session should take place before the twenty-fifth
session of the General Assembly.
With regard to the amendment proposed by the Syrian delegation, he thought
that the words "the strong ccmmon desire among the members" were perhaps not quite
exact and that an expression such as "the common willingness' might be more

accurate.

The CHAIRMAN invited the sponsors of draft resolution A/AC.134/L.18 and

delegations which had proposed amendments to consult each other with a view to

precducing a final text for the next meeting of the Committee.

The meeting rose at 6.25 p.m.
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ABOCTION CF THD REFCRT (A/AC.134/4 and Corr.l)
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rieur, introduced the draft report of the
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JERE orr.l). As stated in paragreph 18, the
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draf< propcnaals A/xC,;)h/u.lo and Add.1 and 2, L.17 and

submittel during the later stages of the Commitiee's worl
2 denlt with in an addendum. Those Two texts were ncocw a thirteen-Power
eni a six-Fower proposzl respectively, The final report would also contain the

“lie wWorsing Group which had been adcuted at the previcus meeting and

woul 1l reesrd every decision adepted by the Committee during the session,

Tho CHATFMAN asked the representative of Mexico whether he was now in a

sosition e stote his delegation's position on the proposzl made by the
venresentabive of Cyprus 2t the previous meeting concerning the withdrawal of the

i irteen-Power draltl proposal in decunent /7J B/R@w. paxra., 9

Mr. VALLARTA (Mexico) sazd that his Goverrment did not wish the

L propesal in document A/ 185/Rev.l, para. 9 to be withdrawn; both thirteen-

Power draft proposzls shonld remain before the Committee,

Mr. BADESCU (Ramania) sked that mention should he made in the report of
the following points vwhich his delegation had said should be included in a

ression: first, thet any act of aggression should be condemned,

& point on which there had been considerable discussion in the Committee; secondly,
that, LT & Shtate pormitbed snother State to use its territory in order to attack a
rd S%tate, that counstituted an act of indirect agrression; and thirddy, that
States siould refrain from using force by mobilizing or concentrating thelr armed

Torces near the bordsr of another State, a point which could be included in the

report o8 the proposal of one delegation.

Mr. PCLLARD (Guyana), referrinz to the first sentence of paragraph 47
3214 that the sponsors of the draft proposal in document A/718;/Rev 1, para. 9,
had felt very stronzly about the inclusion of operative paragraph L, Some of the
reasons put forward during the debate should be mentioned in the report. His
delegation, for instance, had stressed the original competence of the Security
Couneil with regard to enforcement actien as distinet from the purely derivative

competance of regional agencies.

Jov.
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Mr. HARCGROVE (United states of America) said that the reference to the
views of those who had criticized operative paragraph b of the draft rroposal in
docunment A/?lSS/Rev.l, para. 9, shculd be expanded. They had nctrd that the
raragraph referred to a decisicn of the Security Ccﬁncil and net tr authcrizatien
by the Security Ccuncil, which was the term used in Article 53 of the Chavter,
and that 1t appeared also to curtail the competence of regicnal agencies under
Article 52.

After a discussinn in which Sir Kenneth BAILEY (Australin), lir. CHAUMOWY

(France), Mr. CHKHIKVADZE (Union of Soviet Sccialist Republics), Mr, BEBSLEY
=N

(Canada) and Mr. DARWIN (United Kingdem) tcok part, Mr. BERSLEY (Ganada) proposed

that in the third line of paragraph 16 the words "would be capeble of ensuring”
should be replaced by the words "could contribute to" and that the words "of
guaranteeing” in the fifth line of the paragraph should be replaced by the wcrds

as .
the protection of”.

It was so decided.

-

Mr. DUPLESSY (Haiti), referring te the last sentence of paragraph 20,

sald that the phrase "a definition of aggression should not have regard to the

power of discretion vested in the Security Council" was teo strong. He 4id rot

=3

think that any representative would say that the discretionary power ef

ct

he
Security Council should be disregarded, but rather that it could not be affected
by the formulation of a definition of aggression.

Mr. MUTUALE (Democratic Republic of the Congo) asked that the priuciple
of proportionality, which his delegation had raised during the debate and eu
which other representatives had commented, should be preperly reflected in the

report.

Mr. EL~-FATTAL (Syria) said that the report should include under the

heading cf acts considered not to constitute acts of aggression (paragraoh LT7)
repelling an invader and resisting occupaticn forces, both of which had been

mentioned during the debate.

The meeting rose at 1.5 p.m.
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RIBUYE TO THE MEMORY OF GENERAL EISENHOWER, FORMER FRESIDENT OF THE UNITED STATES

T A EETOL

C7 F—J

The CHATRMAN informed the Special Committee of the death of

Ceneval bisenncver, former Presi-dent of the United States of America. He

States delegation to convey his condolences and those of

is Governcent and to General FEisenhower's family.

i, CHKHIKVADZE (Union of Soviet Socialist Republics), Mr. R®SSIDES

#RC (Uruguay ), Mr. ALCIVAR (Fcuador), Mr. VALLARTA (Mexico),
Lr. Ol (France), Mr. DUFLESSY (Haiti), Mr. DARVIN (United Kingdom),

' Lo 55M (Ghana), Mr. CAPOTCRII (Italy), Mr. EVANS

Mr. AKYAMAG (Turkey), Mr. CUADA (Japan), Mr. POLLARD (Guyana) and

e

(Romania) expresced their sympathy to the United States delegation.

lir. HAFEGROVE (United Stuates of America) thanked the Chairman and the

eukbers of “he Committee for thelr expressions of sympathy.

ADOFTION OF THE REFORT (A /AC.13L4/k ang Corr.l) (continved)

At tre invitation of tre CHAIRMAN, Mr. STAVROPCULO3 (Lezal Counsel)

informed the Cowmittee that it had been the practice in many United Nations oOrgans
when a draft report was not ready at the end of a session the
Rapporteur tronsmitted it later to the members of the body in question, who sent
him in writing their cowments and any corrections they wished to make before the
report was icsued in its final form.

Ir hig view, the 3pecial Committee might consider adopting that procedure,

since, at bast, the last part of the draft report of the Commititee could not be

Lv. CHKHIKVADZE (Union of Soviet Socialist Republics) and Mr. BERRO

(Uruﬂaﬂv) s5id they could not agree to the procedure suggested by the Legal Counsel
heca trere was no substitute for direct exchanges of views and for the
atmosphere of co-operation which prevailed during meetings. A procedure calling
for written coumunications might lead scre delegations to crystailize their
pocitions and even unwittingly to harden them, es specially since the recollection of

rrecisely what hed been sald at the meetings tended to fade.

Joun
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Mr. BEESLEY (Canada) said he felt that the Legal Counszel's suggestion was
the most practical solution in the present circumstance, since some mewmbers of
the Committee had to attend other meetings or conferences. The procedure in
question should not cause any particular difficulty if every delegation confined
itself to making comrents or proposing corrections relating solely to its own
statements.

Mr. MUTUALE (Democratic Republic of the Congeo), observing that he shired

es, suggested that tne

ct

|52

[

he misgivings of the Soviet and Uruguayan representativ
Special Committee should meet on the Tirst day of the General Assewbly's twenty-

fourth session in order to consider and adopt the final part of its report.

Mr. ROSENSTOCK (United States of America) said that the Committee did

nct, of course, have to follow past practice if it did not wish to do so. His
delegation saw no reason why the Committee shculd not follow the procedure proposed
by the Legal Counsel, but it nevertheless preferred the suggestion made at the
previous meeting that the Committee should leave the drafting of the report
entirely to the Rapporteur.

Mr. EVANS (Australia) said that both procedures struck him as being
equally satisfactory.

Mr. VALLARTA (Mexico) said that he favoured the procedure proposed by
the Legal Counsel,

Mr. POLLARD (Guyana) felt that the Committee could place its full
confidence in the Raprorteur. If the Committee was divided on the matter, however,
1t would be better to settle it by taking a vote.

Mr. ROSSIDES (Cyprus) expressed the view that the procedure calling for
the submission of written comments was too complicated. He apprealed to the mwewmbers
of the Committee to agree to leave it to the Rapporteur to draft the last part
of.the report himself, for they would thus be paying a tribute to the Jecretariat
for the excellent work it had done.

Mr. CHKHIKVADZE (Union of Soviet Socialist Republics) said he felt it

preferable for the Committee to consider the last parct of the report in
the same way as it had considered the first part. The prccedure calling for

/’.-c
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(Mr. Chkhjkvadze, USSR)

consultation in written form, which was unduly rigid and did not permit exchanges
of views, shculd be rejected. There were two other possibilities: either to extend
the session by a few days in order to enable the Committee to consider the last
part of its report, or to postpone the adoption of the report until the beginning
of the Ceneral Assembly's twenty-fourth session. He appealed to the sponsors of

draft resolution A/AC.134/L.17 to agree to the first alternative.

Mr. DARWIN (United Kingdom) said he thought that informal consultations
in writing might give rise to difficulties and, furthermore, that the matter should
be settled as quickly as possible., The Rapporteur could employ a simpler method
which had been used in the past, namely that of consulting the delegations

concerned on controversial points.

Mr. CHKHLIKVADZE (Union of Soviet Socialist Republics) said that he could

not agree to that procedure, which the Committee had already considered and

rejectad.

The CHAIRMAN, summing up the debate, said that the Committee had three

proposals before it, namely (1) to hold a special meeting the following week or
during the twenty-fourth session of the General Assembly in order to adopt the
last part of 1ts report, (2) to leave it entirely to the Rapporteur to draft the

last part of the report, (5) to arrange for consultations in writing.

Mr. DARVIN (United Kingdom) said that he thought it essential for the
report to be adopted a considerable time before the opening of the twenty-fourth

session of thke General Assembly so that Governmentsvyculd receive it in sufficient time.

Mr. STAVROPOULOS (Legal Counsel) said that the French text of the last

part of the report would be ready on 3 April. The Committee therefore had a
choice between holding a weeting the following week and holding one during the

twenty-fourth session of the General Assembly.

Mr. HARGROVE (United States of America), Mr. POLLARD (Guyana) and
Mr. EVANS (pustralia) said that they were prepared to accept the idea of holding an

additional meeting, on condition that it was devoted exclusively-to the
consideration and adoption of the feport and that it took place preferably on
Thursday, 3 April, it being also understood that the report would e circulated in

/...

English in good time.
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The CHAIRMAN proposed that the Special Committee-should hold a meeting on
53 April to adopt the last part of its report.

It was so decided.

Mr. TUPLESSY (Haiti), referring to the part of the report that had already

“been issued, deplored the fact that it did not contéin certain essential ideas put
forward in the course of the debate. 1In his statement, for example, he had\stressed
the fact that Article 39 of the Charter conferred two distinct powers on the
; Security Council, namely a sovereign power of assessment, exercised'by the Council
in judging the situation under consideration, and the discretionary power to take
wnatever measures it thought best. That distinction was clearly fundamental if it
was borne in mind that the Security Council's power of aésessment could not be
strengthened by the existence of a definitioh of aggression, while, on the other
hand, its discretionary power could not be lessened by such a definition. In
addition, he had stated during the general debate that there was no reéson to think
that the definition of aggression would be used only by the Security Council and that
to make that assumption would be to prejudge a question which was for the Ceneral
Assembly to decide. Tt had therefore been astonishing, in view of General Assembly
resolution 2330 (XXII) and the fact that one permanent member of the Security
Council was not a member of the Committee, to hear certain representatives assert
that the definition would have to be approved by all the permanent members of the
Council. The representative of Iraq, making the same point, had bbserved that the
right of veto of thé permanent members was an exceptional rule of procedure; finally
the representative of #anada had acknowledged that the demand for the agreement of
the perwanent members of the Security Council was based on political rather than
legal considerations. He himself attached the greatest importance to all thosé

idezs and wished to see them appear in the report.

Mr. YASSEEN (Iraq) expressed support for the representative of Haiti.

FUTJURE WORK OF THE COMMITTEE (A/AC.134/1.18)

Mr. ROSSIDES (Cyprus) read out the text of draft resolution
'A/AC.lBM/L.lB as amended by its sponsors following consultations with the\dther
members of the Committee. The following changes had been made in the original text:

in the second preambular paragraph, the words "the draft definition” were replaced
. . . - ,

/] o e e
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(Mr. Rossides, Cyprus)

oy the words "a draft definition"; the following new preambular paragraph was
inserted between the third and fourth paragraphs of the original text: "Noting also
the common will of the members of the Special Committee to continue consideration of
the question of defining aggression”; in the fifth preambular paragraph, the word
"important" was deleted; finally, in the operative paragraph, the words "early in

-

1970" were replaced

.

oy the words "as early as possible in 1970". Those changes
should enable the dratt resclution to command the unanimous support of the members

the Ccmmittee.

Mr. FRAWIRODIRDJIO (Indonesia) said that he agreed to that formulation,

although he would have preferred to see in the fifth preambular varagraph the words
"time did not 1llev conpletion of " rather than the words "there was not enough time

"

in vhicn to ccmplete .

Hr. AARCRO«U (United States of America), supported by Mr. BEESLEY

(Cana2sj, said that he understood the "common will" referred to in the fourth

graph to mean willingness rather than determination.

&

prezmbular para

Mr. CHAUMONT (France) said that he found the words 'pour mener & bien son

; the

travall” in the fifth presmbular paragraph of the French text unsatisiactory
use of that phrase gave the impression that the Special Committee had done nothing,
which was an unduly pessimistic view of the results achieved. Es would therelore

prefer tc usa the words 'pour achaver son travail'l.

Mr. DARWIN. (United Kingdom) said that in his delegation's view the words

as edrly as possible in 19707 in the onerative parazraph did not in any way
restrict the competence of the Committee on Conferences or the General Assembly to
determine in the light of the date of other meetings, the date on vhich the Special

Comumittee would resume its vorlk.

br. SL-FATTAL (8yria) thanked the sponsors of the draft resolution for

adcnting the tasic idea of the proposal which he had put forwvard at the

- - PN — B ] 3 - 3
_raft resolution A/AC.15L/1.18, as orally amended, wos adopted.

j owoe
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ADOFTICN OF THE REPORT (4/AC.134;L and Corr.l, A;AC.134/L4,Add.1 and Corr.l)
Lconelnded) :

Me. RCSSIDES (Cyprus) said that in his delegation's view the first

sentence of paragraph 47 of dccument A/AC.134/4 did not accurately reflect the
views cxpressed in the Committee, since there had been no particularly emphatic
reference to dependent peoples. He therefore suggested that the phrase i
"especially dependent pecples”, and also the word “"all" in the phrase "the right

of all peoples", =10uld be deleted.

Mr. CoWEN (Finland), Rapporteur, intrdduced the second part of the
Special Committee's report (A/AC.lBh/M/Add.l). Upon its approval by the Committee,

it would be incorporated into the final version of the report as sections III.C and

- - r { . - » » Y 5
Mr. NASIIICVEKY (Union of Soviet Socialist Republics) requested the

addition cf a sentence at the end of paragraph 4 stating that some representatives
had stressed that the new thirteen-Power draft represented = considersable step
forvard and that there was a basis for bringing closer together the provisions of
tnat draft and the provisions of the Soviet draft during the course of the

-

Committee's rurther work.

Mr. HARGROVE (United States of America) suggested that a further sentence
should be added to that paragraph stating that some representatives, on the other
nand, had felt that the new thirteen-Power draft represented an increasing

divergence from sound and reasonable interpretations of the Charter.

olr. BERRO (Uruguay), referring to paragraph 38, said that during the
debate his delegation and others had expressed the view that the Charter did not
grant the Security Council discretionarv powers; it simply stated that the Council
should determine the existence of an act of aggression. On the suggestion of his
delegation, the new thirteen-Power draft referred to the "powers and duties” of
the Security Council in order to remain faithful to the purposes and principles of
the (hzrter. He sugsesced that paragraph 8 should contain a sentence to the
effect that some delegations had maintained that the powers of the Securlty

Council ware not discretionary in nature.
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Mr. ARIAS SAIGADO (Spain) said “hat he acreed with the Uruguayan

rvepregentative's interpretation of the Security Council's povers. Sone
corresponding reference siould ve made in the repory not only to the nowers bub

also Lo the duties of the fecurity Council with regard to the maintenance of

invernational peace and security.

Vir. TASITOVSKY (Union of Soviet Socialist Republics) sungestied that a
g

rurther sentence should be added at the end of neragraph & stating thot it had been
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wolinted out thot the sin-Pover draft was of a very abstract and
which ¢id not congtitute a clearer idea of the delinition of asgression and that
the dralt could therelore harlly serve Lo heln the Security Council in the

digcharge of its functions.

U, BVALIS [(Ausitralia) suggested that the followin; sentence shovld be
added ai the end of parasraph 10: "Some representatives stated that e derinition

v

vhich did not contoin an adequate provision recarding armed bands would make

- . ' - I 1"

little contribution to the task of applving the Charter to contemporary facts.

Mr. HARGROVE (United States of Lmerica) susgested that the second

sentence of paragraph 10 would more accuratel;” reflect the views expressec in the
Commitiee 17 it was alterved tvo read: "The definition, therefore, should fully
cover agrression involving indirect or covert uses of illegal force intended So

infringe the territorial intecrity and the political independence of States."

Mr. ROSSIDES (Cimrus), referring to porasraph 11, suzgested, Tirst of

oy A

all, that the words "by nilitary action by virtue of Article 51 of the Charter”

a

chould be added av the end of the second sentence; secondly, that the words

5

"had a more restricted meaning than” in the third sentence ghould be replaced by

R

the words "referred dircctly to the": and, thirdly, that the last part of the

third sentence, starting with the vords "it vas thus necessary', should be deleted.
Mr. HARGROVE (United States of Anerica) suggested that the latter part

”

of the last sentence in paragraph 18 should be altered to read: the Tacts of

the case were really so unclear that the Security Council could not devermine
even thet the act was inventional, i.e. calculated to inflict the karm which it in

facht inflicted, then presumably no one would wish the Security Council to decide

3 2 anma !
that agnression had occurred”.
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Mr. VALIARTA (Mexico) suggested that an additional sentence should be

added at the end of paragraph 12 steting that it had also been pointed out that only
the Iatin American draft and the two thirteen-Fower drafts used solely objective

criterisa.

Mr. BERRO (Uruguay) said that his delegation still felt that its views
were not adequately reflected in the report and hoped that the Rapporteur would bear

in wmind in preparing the final version of the report.

Mr. NASINOVSKY (Union of Soviet Socialist Republics) objected to the

words "there seemed to be a general agreement that” in the second sentence of
paragraph 21. His delegation and others had stressed repeatedly that the only
organ which could maike decisions relating to a situation of the kind referred to
was the Becurity Council. He therefore suggested that, to avoid misrepresentation,

those words should be cmitted. He also objected to the wording of the last two

[
o

nterces of that paragranh. The use of the phrase "the wisest course’ in the
penultimate sentence appeared to imply criticism of the view reported in the last
sentence. To counteract that impression, he suggested that the last sentence
should be amended to state that in the view of scme representatives 1t would be even
wiser to reproduce in its entirety in paragraph III the language of the first

paragraph of Article 5% of the Charter.

by

Mr. HARGROVE (United States of America) suggested that paragraph 27 should

be expanded to reflect the opposing pcint of view on the two new draft proposals by
the addition of a sentence to the effect that other delegations had expressed the
view that such a notion was no part of a definition of aggression and consequently

did not fall within the Committee's terms of reference.

Mr. EL-FATTAL (Syria) suggested that the word "some" in the first

sentence of paragraph 23 should be replaced by the word "several' in order to make
it clear that the view expressed in that sentence had been more widely supported

. o] . " 1"
than the opvosing view. He suggested also that the words "and in the Soviet draft

should be inserted after the words "the new talrteen-Power drart" in the first

sentencea.
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Mr. HARGROVE (United States of Amerlﬁa) suggested that the heading of

n

section IV should not be "Voting” but rather something like "Reccmmendsations of the

Cormittee , since no vete had in Tact been taken.

lon from tune
Cormittee's

repcert vould be ready in mimeographed Torm within a few days and in printed form
seme tine later.

Tocument A/AC.1%4,/L/Ad3.1, as amended, was adopted.

The draft report as a whole, as amerded, was adopbed.
CLOSURE OF THE SESSION

The CHATFMAN said that the Committee had brought the work of its second

session to a suceessful conclusion. In view of the long history of the guestion,
Tact that no definition of aggressicn had yet been produced should not be a cause
for Aiscourazsment. It was understandable that some countries, particularly those

55 and obligations, were gtill inclined ton prefer the
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ad hoc zporoach to the question of aggressicn, but otherwise there seemed to be
more or less general agreement that a definition would be useful. He felt that
the present composition of the Committee was 1deal for 1ts purpvose: the Vorking
Group of the ole. however, ahould perhaps be replaced by a smaller, select
body at subsegient sessions. The draft proposals submitted in the course of the
session showed that notable progress had been made, and it was doubtful that

any more could have been achieved in a mere tairty-three days He hoped that in
1970 the Special Coumittee might have a longer session Cr even more tinan one

esgion.

0

After the customary exchance of courtesies, the Chalrman declared the cessinon

closed.

The meeting rose st 1.5 p.om.
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