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In I'ight of decision 1998/112 of the Commi ssion on Human Rights to
appoint its Bureau to undertake a review of its mechanisnms with a viewto
maki ng recommendations to the Conmission at its fifty-fifth session in 1999,
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consultation with the menbers of the Bureau of the Commission. It was read
out by the Chairman of the Sub-Conmi ssion at its 10th nmeeting, held on
10 August 1998. The docunment was prepared with the active participation of
all its nmenbers and represents the common position of the Sub-Comm ssion
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Past contri butions

1. In reflecting on the enhancenent of the effectiveness of the
Sub- Commi ssion, it is inportant first to take stock of the role actually
pl ayed by this mechani sm

2. The Sub- Commi ssion has played and continues to play a unique role in the
field of human rights as the only expert body serving the main United Nations
pol i cy- maki ng body, the Conmi ssion on Human Ri ghts. The Sub-Conmi ssion has
been a key engi ne of the overall expansion of the human rights activities of
the United Nations, and has the potential to continue to do so.

3. Qur functions have al so expanded and changed in enphasis, which is in
line with the overall evolution of the United Nations programme in the field
of human rights. The initial enphasis of the Sub-Conm ssion was on
standard-setting, and the Sub-Comm ssion contributed actively to this process
during its first two decades of existence. Wile this is still a part of the
Sub- Commi ssion's tasks, the dom nant concerns are now threefold: (a) the
pronmoti on and protection of all human rights for everyone and encouragenent of
i mpl enentati on by States of human rights nornms and standards in accordance
with the Charter of the United Nations; (b) the promption of internationa
cooperation to create the conditions under which realization of all human

ri ghts becones possible for everyone in all societies of our planet; and

(c) the identification of new situations or phenonena with serious actual or
potential inplications for human rights.

4, A review of its activities denonstrates that the Sub-Comm ssion has
consi derabl e achi evenents to its credit, not only in the fields of
standard-setting, pronotion of standards and encouragenment of inplenmentation
but also in the field of human rights policy-making. Because of its openness
and its flexibility, it functions as a forum where new i deas have been
identified, debated and crystallized into proposals which in due tine have

af fected and changed the work of the other United Nations human rights bodies,
i ncl udi ng our parent body, the Comm ssion on Human Ri ghts.

5. W would like, very briefly, to list sone of the mgjor initiatives taken
by the Sub-Conmi ssion and whi ch have since becone an integrated part of the
human rights machi nery.

6. For exanpl e, the Sub-Conm ssion played a major role in nmobilizing the
United Nations systemin the struggle against apartheid. Its annual report
concerni ng adverse consequences of investnment and trade with South Africa
during the apartheid era was vital in strengthening the United Nations
sanctions which contributed to the transition to a denocratic and non-raci st
Governnent in that country.

7. The Sub- Commi ssion prepared the initial draft of the United Nations

Decl aration and later the International Convention on the Elimnation of Al
Forms of Racial Discrimnation, the Declaration on the Protection of Al
Persons from Forced Di sappearance, the draft United Nations declaration on the
ri ghts of indigenous peoples now pendi ng before the Commi ssion, the

Decl arati on on the Human Ri ghts of Individuals Wi are not Nationals of the
Country in which They Live, the Principles for the protection of persons with
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mental illness and the inprovenent of nental health care, and the Guidelines
for the Regul ation of Conputerized Personal Data Files. The preparation
wi t hin the Sub-Comr ssion of principles and guidelines as well as the first
draft declaration on the right and responsibilities of individuals, groups and
organs of society to pronote and protect universally recognized human rights
and fundanental freedons paved the way to the establishnent by the Comm ssion
of the working group which el aborated the so-called Declaration on Human

Ri ght s Def enders.

8. The Sub- Conmmi ssion al so played an inportant role in preparing the basis
for the creation of thematic nechanisns of the Commi ssion. The first thematic
procedure, the Wbrking G oup on Enforced or Involuntary D sappearances, arose
froma reconmendati on of the Sub-Conmi ssion. Several studies prepared in the
Sub- Commi ssion or its working groups have resulted in the appointnent by the
Conmi ssion of thematic rapporteurs and working groups: the origin of the
Speci al Rapporteurs on freedom of information and expression, on the

i ndependence of the judiciary, on religious intolerance, on racismin any part
of the world, and the Wbrking G oup on Arbitrary Detention can all be traced
back to the Sub-Conm ssion

Present contributions

9. The Sub- Conmmi ssion nmakes three relatively unique contributions to the
human rights field, nanely: (a) undertaki ng conprehensive studies that
contribute to the work of the human rights bodies, particularly to the
United Nations treaty-nonitoring bodies; (b) bringing to the attention of the
Conmi ssion situations not under review by the Conm ssion but which appear to
reveal gross and systematic violations of human rights or new human rights
concerns; and (c) supporting its working groups. |In addition, the

Sub- Commi ssi on has a useful and unique rel ationship w th non-governnenta
organi zations, providing NGOs with access and, thereby, the Sub-Comr ssion
with information and expertise. The Sub-Conm ssion has nmade substantia

achi evenents in each of these aspects and can nmeke further contributions to
t he Conm ssion for the continued and future enhancenent of human rights
mechani sms and procedures.

10. The annual review that the Sub-Conmi ssion holds on situations of

viol ati ons of human rights and fundanental freedonms and, in particular, of

the policies of racial discrimnation and segregation in al

countries constitutes a central part of its work. In particular, the

Sub- Commi ssion: (a) represents one of the nopbst relevant international forumns
inthe field of human rights; (b) allows new situations, trends and facts that
energe in the world to be expressed; (c) enables an analysis of concrete
situations to be undertaken together with nore general itens that are

consi dered by the Sub-Conmm ssion, thus giving to thematic studies a w der
conprehension and objectivity; (d) allows the study of countries and cases not
consi dered by the Conm ssion, or allows new facts worthy of attention to be
consi dered; and (e) enables the adopti on of urgent nmeasures in cases of

ener gency situations.

11. The Worki ng G- oup on Conmmuni cati ons which was established under Econom c
and Social Council resolution 1503 (XLVIII) has, in its 26 years of existence,
initiated the review by the Comr ssion of consistent patterns of gross and
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reliably attested violations in 75 countries. Over the years there has been a
consi derabl e increase in the cooperation of and response from Governments,

whi ch has inproved the human rights situation in many cases. Most of the
country situations now being considered in the public procedure of the

Commi ssion arose initially through the 1503 procedure.

12. The rol e assigned to the Sub-Comm ssion by ECOSOC in the two initia
stages of the procedure established in resolution 1503 (XLVIII) is essentia

to the whol e philosophy with which this procedure was originally conceived and
shoul d therefore be preserved. This activity also contributes to the

i dentification of general issues which need to be the subject of further

st udy.

13. The thematic working groups formone vital part of the Sub-Conm ssion's
met hod of work. They have provided and continue to provide the possibility
for a participatory study of current trends and difficulties in thematically
i mportant areas, and involve subtle nmonitoring of human rights problens by
provi ding a channel for the airing of grievances. The NGOs and gover nment
observers who attend provide useful information on the basis of which the
wor ki ng groups draw up their conclusions, recommendations and choice of
further steps to be taken

14. An inportant aspect of the evolution of the Sub-Conmm ssion is precisely
that it has provided a platformfor NGOs which is nmuch nore accessible than
that offered by any other United Nations body. While the Comr ssion has al so
become nore open to NGO participation over the years, the unique role of the
Sub- Commi ssion mani fests itself in particular in the functioning of its
themati c working groups. They facilitate interaction between the civi

soci ety, Governments and the intergovernnental system and provide a forum for
vul nerabl e groups which otherwi se have little or no access to the

i nternational system |ndigenous peoples, representatives of mnorities and
representatives of groups which often are victinms of various kinds of human
rights violations, including bonded | abour, have the possibility, through the
Sub- Commi ssion and in particular through its working groups, to make their
voice heard in the official, intergovernmental system This contributes to a
nmodest but significant change in the balance of traditional relationships

whi ch shoul d not be underestinated.

15. The Worki ng G oup on | ndi genous Popul ati ons has nmade a deci sive
contribution by drafting the Declaration on the Ri ghts of |ndigenous Peoples.
In recent years the Working Group has focused on issues relating to indi genous
education, |anguage and health. The Working G oup also plays an inportant
role in review ng devel opnents related to the situation of indigenous

comuni ties throughout the world, providing a unique forumfor indigenous
peoples fromall over the world to assenble in CGeneva, exchange experiences,
engage in a dialogue with their respective Covernnents, and devel op conmon
proposal s addressed to the United Nations system

16. The Working Group on Contenporary Forns of Slavery is the only mechani sm
in the United Nations system for nonitoring conpliance with severa

multilateral human rights treaties relating to slavery and slavery-like
practices, and has al so focused on specific issues. It took the initiative in
devel opi ng programes of action against the sale of children, child
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prostitution and child pornography; on child |abour; and on prevention of
the traffic in persons and the exploitation of the prostitution of others.
In 1999 the Wrking Goup has proposed to focus on trafficking in wonmen and
chi | dren.

17. There is no other place where issues relating to minorities are
addressed as intensively and constructively as the Wrking G oup on
Mnorities. It has taken a topic-by-topic approach, focusing on matters such

as intercultural and multicultural education for mnorities, the role of the
media in regard to minorities, and generally on constructive ways to handl e
situations involving mnorities. Its agenda for the com ng years includes

| anguage rights and ways and neans to involve nminorities in the planning and
i mpl enent ati on of national policies.

18. The sessional Working G oup on the Adm nistration of Justice has
initiated much of the standard-setting and the nmechanisns in this field.

19. The Sub- Commi ssion nmakes a significant contribution in the form of
studi es on inportant human rights issues. It has in recent years enbarked on
a conprehensive set of studies on econom c and social rights, the inportance
of which the Commi ssion itself has highlighted. It has conducted studies on
the problens, policies and progressive neasures relating to the nore effective
realization of economic, social and cultural rights (conpleted in 1992), on
the right to food (1987, now being updated), on the right to housing (1995),
on human rights and the environnment (1994), on human rights and extrene
poverty (1996), on inpunity of perpetrators of violations of economc, socia
and cultural rights (1997), on the relationship between the enjoynent of human
rights and incone distribution (1997/98), and it is in the process of
exploring issues such as the right of access to drinking water supply and
sanitation services, and the realization of the right to education, including
education in human rights.

20. It has also carried out studies on the inpact of H V/ AIDS and hunman
rights, and on human rights and disabilities. |1t has devoted nmuch attention
and several studies to the phenonenon of racism These activities contributed
to the appoi ntnent by the Conmm ssion of a Special Rapporteur on this subject.
Furthernore, it has carried out a study on religious intolerance which led to
t he appoi ntment by the Commi ssion of a Special Rapporteur. Several inportant
studies related to the situation and the rights of indigenous peopl es have
been undertaken, starting with the conprehensive study on the discrimnation
of indigenous popul ations and continuing with a nunber of further studies,
such as the one on the protection of the heritage of indigenous people and
anot her on treaties, agreenents and other constructive arrangenments between
St at es and i ndi genous popul ati ons.

21. The Sub- Comm ssion has sought to pronote the condition of wonen and
children through studies and activities intended to elim nate harnfu
traditional practices, and a study on systematic rape and sexual sl avery
during arnmed conflicts.
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Critical evaluation and further enhancenent

22. The Sub-Commi ssion is well aware that every United Nations mechani sm has
to evaluate its own performance critically in Iight of new devel opments and
needs. It has over the last few years carried out a thorough review of its
met hods of work and made significant changes. |In 1991/92, an inter-sessiona
wor ki ng group prepared “Cuidelines concerning its methods of work”. Further
revisions were made in 1994 and 1995. These have been comunicated to the
Commission. In 1996 the Sub-Commission initiated a process to adopt a
consolidated set of its rules of procedure and nethods of work, based on a
wor ki ng paper by one of its nenbers. The intention is to conplete this work
in 1998. The changes are partly the initiatives of the Sub-Comm ssion itself,
and partly in response to suggestions by the Conm ssion. For exanmple, the
Sub- Commi ssion has initiated a maj or change through its decision 1997/113

i ntended to avoid duplicating work on human rights violations which are

consi dered under the public procedure of the Comrission. As a result of sonme
cl osed neetings which made it possible for the menbers to discuss practica
issues nore freely and fully, it has also inplenented other major reforns
contributing to its effectiveness and efficiency, including inprovenents in
the constructive dial ogue between its nmenbers. This is an ongoi ng process
that we hope to continue as needs ari se.

23. As evidenced in the |latest resolution (resolution 1998/28), the

Commi ssi on appreci ates these inprovenents and has called on the Sub-Comr ssion
to continue these efforts with the dual purpose to avoid duplication with the
wor k of the Conmi ssion, and to enhance the effectiveness of the contribution
whi ch the Sub-Conmi ssion can nake in its primary role as the expert body
advi si ng the Conmm ssi on.

24, | nprovenent of cooperation with other human rights bodies. A much

br oader and systenatic consultation with other United Nations and regiona
human rights bodi es shoul d be undertaken. This requires, inter alia, an
increase in the staffing of the Secretariat, nore resources to the Ofice of
the Hi gh Comm ssioner for Human Ri ghts, and better use of information
technol ogy for the processing and accessibility of reports. The

Sub- Commi ssion, for its part, would be pleased if nmore cooperation fromthe
ot her hurman rights bodi es and agencies was forthcom ng

25. | nprovenent in the study programme. Efforts are now being nmade to plan
future studies on the basis of identification of priorities anmong issues which
need exploration. The Conmission, in its resolutions 1997/22 and 1998/28, has
suggested that the Sub-Comm ssion should concentrate on studi es which neet the
needs of the Conmi ssion, the treaty bodies, and the core issues facing the
human rights world. The Sub-Conmi ssion fully endorses this view, and has
taken several recent initiatives in this direction. Based on its
conprehensive study on fair trial, it decided to encourage the Human Ri ghts
Committee to devel op a revised general coment on article 4 to reaffirmthat
the right to habeas corpus and cognate rights are non-derogable. The

Sub- Commi ssi on has responded to requests by the Commttee on the Elimnation
of Racial Discrimnation by engaging in a joint study with that Commttee on
the application of article 7 of the Convention dealing with education agai nst
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raci sm and a working paper on affirmative action. The Sub-Comm ssi on has
al so prepared material for the Conmttee on the Rights of the Child to assist
it in issuing general comments on discrimnation and juvenile justice.

26. Two categories of studies are of particular inportance:

(a) One type woul d exam ne patterns of obstacles to the inplenentation
of human rights and ways to overcone those obstacles. This could be done by
usi ng the experience of and material available fromthe Commi ssion and its
themati c and country rapporteurs and fromthe treaty bodies as well as other
sources at its discretion. The Sub-Conmi ssion should identify possible areas
of study and submit these proposals to the Comr ssion

(b) The second type would identify situations or phenonena, existing
or developing, with serious actual or potential inplications for human rights,
in order to obtain the know edge required to propose appropriate responses.
This could be done by the Sub-Commri ssion on its own initiative with the
necessary authorization from our parent bodies.

27. Menber shi p: i ndependence, expertise and processes of election or
selection. The quality of the Sub-Commi ssion's work depends greatly on the

i ndependence and expertise of its nmenbers. This independence should be
strictly observed by CGovernnents and intergovernnental bodies. Criteria for
el ecti ons have been established and should be applied by Governnents in their
nom nati on of candi dates and by nmenbers of the Commission in their election of
Sub- Commi ssi on nenbers

28. When exami ning a situation which appears to reveal a pattern of gross
and consistent violation of human rights in a country of which an expert of

t he Sub-Commi ssion is a national, it would be desirable that the expert
concerned not participate in the debates. The ultinmate decision on whether or
not such expert will intervene in the public discussion remins the
responsibility of the expert concerned.

29. In order to ensure independence of the nenbers of the Sub-Conm ssion, it
is vital to give themfull protection and the necessary privil eges and
immunities of experts who carry out an inportant m ssion of the United Nations
in the field of human rights.

Fi nal observati ons

30. We consider that the present nunber of Sub-Conm ssion nmenbers (26)
provi des for a bal anced representation of the five regional groups recognized
in the United Nations human rights bodi es.

31. It is of utnost inportance to safeguard the independence of

Sub- Commi ssi on nenbers and of the Sub-Conmm ssion as a collective body.

Al t hough cooperation and coordination with other human rights bodies are
useful and, in sone cases, absolutely necessary, every effort should be made
to preserve, encourage and enhance the Sub-Conmi ssion's potential not only to
build on the initiatives taken by other bodies (including our parent bodies),
in accordance with their respective conpetence, but also to explore new areas
in accordance with present-day world events at its own initiative. By the



E/ CN. 4/ Sub. 2/ 1998/ 38
page 8

sanme token, these bodies should avoid taking actions which would in fact,
limt or endanger the Sub-Comrission's freedomto take initiatives in
accordance with its mandate.

32. The need to avoid unnecessary duplication of work should not limt the
conpet ence of the Sub-Comm ssion according to its mandate. The nature of the
Sub- Commi ssi on as an expert body gives its work a dimension different from
that of governnental bodies, and its functions are also different fromthat of
the treaty bodies and those entities operating in the category of specia
procedures, established by ECOSOC at the recommendati on of the Comr ssion

whi ch performtheir duties side by side with (not in substitution for) the
Sub- Commi ssion. The difference between the treaty-nmonitoring bodies and the
Sub- Commi ssion is that the former nonitor fixed treaty obligations while the
latter nonitors situations, whatever formthey take and however unexpected or
unpredictable. It is the only expert body to address the situation as it
energes and which has the flexibility to cope with a variety of issues,

i ncluding those of a novel character

33. The present mandate of the Sub-Conmission is sufficiently broad and
flexible to allow it to performa constructive role, with the conplexities of
today's world, in the global quest for the pronotion, protection and
realization of all human rights.

34. The Sub- Commi ssion as a whole and its individual experts should be given
sufficient time both to adequately anal yse the vol um nous docunentation
submtted to themduring its annual four-week session and to properly explore,
t hrough consul tations anmong its menbers and with the assistance of interested
non- gover nnent al organi zati ons and Governnents, the useful ness and the nost
effective wording of draft decisions and resolutions. Any reduction of the
four-week duration of the Sub-Commi ssion's annual session will certainly not
contribute to optimum performance of its tasks. |[|f the present trend of
proliferation of docunentation persists, the present four-week session wll
clearly be insufficient, thus making it necessary to further explore the

bi enni ali zati on of the itenms on the Sub-Conmi ssion's agenda.

35. The Sub- Commi ssion on Prevention of Discrimnation and Protection of
Mnorities will maintain its primary role as an advisory body of the

Commi ssi on on Human Rights, proving it with recommendati ons based on its
expert views and the perspectives of independent nenbers.



