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AGENDA

The Commission adopted the following agenda at its 2378th meeting, held on

2 May 1995:
1. Filling of a casual vacancy (article 11 of the statute).
2. Organization of work of the session.
3. State responsibility.
4. Draft Code of Crimes against the Peace and Security of Mankind.
5. International liability for injurious consequences arising out of acts not
prohibited by international law.
6. The law and practice relating to reservations to treaties.
7. State succession and its impact on the nationality of natural and legal
persons.
8. Programme, procedures and working methods of the Commission, and its
documentation.
9. Cooperation with other bodies.
10. Date and place of the forty-eighth session.
11.  Other business.

viii



GATT
ICY
ICRC
ILO
MO
OAS
OAU
OSCE
PCLJ
UNCITRAL
UNHCR
UNITAR
WTO

L.C.J. Reports

P.C.LJ., Series A

P.C.LJ., Series A/B

ABBREVIATIONS

General Agreement on Tariffs and Trade

International Court of Justice

International Committee of the Red Cross

International Labour Organisation

International Maritime Organization

Organization of American States

Organization of African Unity

Organization on Security and Cooperation in Europe
Permanent Court of International Justice

United Nations Commission on International Trade Law
Office of the United Nations High Commissioner for Refugees
United Nations Institute for Training and Research
World Trade Organization

ICJ, Reports of Judgments, Advisory Opinions and Orders

PCIJ, Collection of Judgments (Nos. 1-24: up to and includ-
ing 1930)

PCIJ, Judgments, Orders and Advisory Opinions (Nos. 40-80:
beginning in 1931)

NOTE CONCERNING QUOTATIONS
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INTERNATIONAL LAW COMMISSION

SUMMARY RECORDS OF THE FORTY-SEVENTH SESSION

Held at Geneva from 2 May to 21 July 1995

2378th MEETING

Tuesday, 2 May 1995, at 10.25 a.m.

Acting Chairman: Mr. Chusei YAMADA

Chairman: Mr. Pemmaraju Sreenivasa RAO

Present: Mr. Al-Khasawneh, Mr. Arangio-Ruiz,
Mr. Bennouna, Mr. Bowett, Mr. de Saram, Mr. Eiriks-
son, Mr. Fomba, Mr. Giiney, Mr. He, Mr. Idris, Mr. Ja-
covides, Mr. Kusuma-Atmadja, Mr. Lukashuk, Mr. Ma-
hiou, Mr. Mikulka, Mr. Pambou-Tchivounda, Mr. Pellet,
Mr. Razafindralambo, Mr. Rosenstock, Mr. Thiam,
Mr. Tomuschat, Mr. Villagran Kramer, Mr. Yankov.

Opening of the session

1. The ACTING CHAIRMAN declared open the forty-
seventh session of the Intermational Law Commission,
welcomed the members to Geneva and expressed the
hope that the session would be a successful one.

Tribute to the memory of Mr. Roberto Ago

2. The ACTING CHAIRMAN said it was his sad duty
to speak of the loss of a towering figure in international
law whose contribution to the law of State responsibility
continued to dominate the Commission’s work on the
topic. The death of Mr. Ago in March 1995 had left a
great void in the international legal community, but his
legacy would continue to inspire other specialists in in-
ternational law and his influence would be felt for many
years to come.

At the invitation of the Chairman, the members of the
Commission observed a minute of silence in tribute to
the memory of Mr. Roberto Ago.

3. The ACTING CHAIRMAN suggested that the
meeting should be suspended in order to give members
more time for consultations concerning the composition
of the Bureau.

The meeting was suspended at 10.30 a.m. and re-
sumed at 11.30 a.m.

Election of officers

Mr. Sreenivasa Rao was elected Chairman by accla-
mation,

Mr. Sreenivasa Rao took the Chair.

4. The CHAIRMAN expressed his thanks to the mem-
bers of the Commission for the honour and responsibil-
ity conferred on him and expressed the hope that he
could count on their commitment to the Commission’s
collective effort.

Mr. Pambou-Tchivounda was elected First Vice-
Chairman by acclamation.

Mr. Giiney was elected Second Vice-Chairman by ac-
clamation.

Mr. Yankov was elected Chairman of the Drafting
Committee by acclamation.

5. The CHAIRMAN suggested that the election of the
Rapporteur should be deferred to a later meeting.

It was so agreed.

Adoption of the agenda (A/CN.4/463)

6. The CHAIRMAN suggested that the provisional
agenda (A/CN.4/463) should be adopted on the under-
standing that the order in which the various items were
shown was without prejudice to the decisions the Com-
mission would take on the organization of its work in the
light of various factors, including, inter alia, the requests
contained in General Assembly resolution 49/51, the
availability of documentation and the plans of Special
Rapporteurs. In addition, the requests in paragraph 8 of
that resolution should be considered under agenda item 8
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(Programme, procedures and working methods of the
Commission, and its documentation).

It was so agreed.

The agenda (A/CN.4/463) was adopted.

Filling of a casual vacancy (article 11 of the
statute) (A/CN.4/465 and Add.1)'

[Agenda item 1]

7. The CHAIRMAN, responding to suggestions by Mr.
EIRIKSSON, Mr. YANKOV and Mr. JACOVIDES,
suggested that, before suspending the meeting to enable
the Enlarged Bureau to meet, the Commission should
proceed to fill the casual vacancy created by the election
of Mr. Vladlen Vereshchetin to ICI. As of 21 April
1995, the name of one candidate had been submitted:
Mr. Igor Ivanovich Lukashuk, of the Russian Federation,
whose curriculum vitae had been circulated (A/CN.4/
465/ Add.1, annex).

8. Mr. YANKOV said he warmly supported the candi-
dacy of Mr. Lukashuk, who had established a law school
in Kiev. Many of its graduates now held important posi-
tions in the field of international law. Mr. Lukashuk’s
personal qualities and high intellectual and professional
qualifications were such that the Commission would
greatly benefit from having him among its members.

9. The CHAIRMAN said that, if he heard no objection,
he would take it that the Commission wished to elect
Mr. Lukashuk to fill the casual vacancy created by the
election of Mr. Vereshchetin to ICJ at the forty-ninth
session of the General Assembly.

It was so agreed.

The meeting was suspended at 12.05 p.m. and re-
sumed at 12.50 p.m.

Organization of the work of the session

[Agenda item 2]

10. The CHAIRMAN announced that the Enlarged
Bureau had decided to recommend that the Commission
should consider the topic of the Draft Code of Crimes
against the Peace and Security of Mankind from 3 to 16
May. The period from 17 to 25 May would be given
over to the new topic on State succession and its impact
on the nationality of natural and legal persons. The topic
of State responsibility would be considered from 29 May
to mid-June followed by international liability for injuri-
ous consequences arising out of acts not prohibited by
international law. In late June, the Commission would
take up the new topic of the law and practice relating to
reservations to treaties.

11. Mr. YANKOV (Chairman of the Drafting Com-
mittee) announced that consultations would be carried
out with a view to determining the composition of the
Drafting Committee as soon as possible, to enable it to

1 Reproduced in Yearbook . . . 1995, vol. Il (Part One).

begin its work. In establishing the Committee’s member-
ship, due attention would be paid to the desirability of
having one group of members concentrate on the Draft
Code of Crimes against the Peace and Security of Man-
kind and on State responsibility, while the remainder
would focus on the issue of international liability.

12. Mr. PELLET suggested that, for even greater flexi-
bility, separate subgroups of the Drafting Committee
should be designated to focus on the Draft Code and on
State responsibility.

13. Mr. YANKOV (Chairman of the Drafting Com-
mittee) said that that comment would be taken into ac-
count in determining the composition of the Drafting
Committee.

The meeting rose at 1.10 p.m.

2379th MEETING

Wednesday, 3 May 1995, at 10.05 a.m.

Chairman: Mr. Pemmaraju Sreenivasa RAO

Present: Mr. Al-Khasawneh, Mr. Arangio-Ruiz,
Mr. Bennouna, Mr. Bowett, Mr. de Saram, Mr. Eiriks-
son, Mr. Fomba, Mr. Giiney, Mr. He, Mr. Idris, Mr. Ja-
covides, Mr. Kabatsi, Mr. Kusuma-Atmadja, Mr. Luka-
shuk, Mr. Mahiou, Mr. Mikulka, Mr. Pambou-
Tchivounda, Mr. Pellet, Mr. Razafindralambo, Mr. Ro-
senstock, Mr. Szekely, Mr. Thiam, Mr. Tomuschat, Mr.
Vargas Carrefio, Mr. Villagrdn Kramer, Mr. Yamada,
Mr. Yankov.

Draft Code of Crimes against the Peace and Security
of Mankind' (A/CN.4/464 and Add.1 and 2, sect. B,
A/CN.4/466,> A/CN.4/L.505, A/CN.4/L.506 and
Corr.1, A/CN.4/1..509 and Corr.1)

[Agenda item 4]

THIRTEENTH REPORT OF THE SPECIAL RAPPORTEUR

i. Mr. THIAM (Special Rapporteur), introducing his
thirteenth report (A/CN.4/466), said that, since the Com-
mission was working on its second reading of the draft
articles, he did not intend to launch a general, theoretical
discussion. He was proposing two types of changes:
first, in the content ratione materiae of the draft articles;
and, secondly, more specific changes in either the sub-

! For the text of the draft articles provisionally adopted on first
reading, see Yearbook . .. 1991, vol. 11 (Part Two), pp. 94 es seq.

2 Reproduced in Yearbook . . . 1995, vol. 1T (Part One).
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stance or the form of the articles. With regard to the con-
tent ratione materiae of the draft Code of Crimes against
the Peace and Security of Mankind, he recalled that there
had long been a divergence of opinions within the Com-
mission between a maximalist trend, favouring incorpo-
ration of a great number of offences, and a more restric-
tive tendency that wanted the scope of the Code to be as
narrow as possible. In the end, and in the light of the
comments and criticisms made, he had tried to restrict
the Code’s scope to crimes whose designation as crimes
against the peace and security of mankind could hardly
be disputed. The number of crimes retained had thus
been reduced, perhaps provisionally, to six. The decision
to abandon some of the offences originally included had
been motivated by the reservations, and even opposition,
expressed by the Governments that had transmitted their
observations on the draft Code, though it should be
noted that third world countries had generally not ex-
pressed their views.

2. Turning to the specific changes he was proposing
for the draft articles, the first involved the definition of
aggression (art. 15). The original wording, which had
been virtually copied from the Definition of Aggres-
sion,’ had been deemed to be too political and lacking
the necessary legal precision and rigour. That wording
had thus been revised. The new version was better,
though still not fully satisfactory.

3. As to genocide (art. 19), although a number of
changes had been suggested, he considered it preferable
not to depart from the text of the Convention on the Pre-
vention and Punishment of the Crime of Genocide, for it
had won the greatest consensus among Governments.

4. On crimes against humanity (art. 21), the Commis-
sion, through its Drafting Committee, had formulated a
new draft article entitled ‘‘Systematic or mass violations
of human rights’’. Upon reflection and after an analysis
of the relevant legal doctrine and case law, he was pro-
posing that the Commission should revert to the earlier
title of ‘‘Crimes against humanity’’, which corresponded
to an expression used both in international law and in
domestic law, because the justification for the change
and particularly the requirement that the crime should be
‘“‘massive’’ in nature were highly debatable. According
to numerous authorities, including Paul Reuter, even a
crime perpetrated against a single victim could constitute
a crime against humanity on the basis of its perpetrator’s
motives and its cruelty.

5. With regard to war crimes (art. 22), the reason for
the proposed definition was that any listing was unsatis-
factory, as it could never be exhaustive. The definition
was drawn from the text proposed by the Security Coun-
cil* for the International Tribunal for the Prosecution of
Persons Responsible for Serious Violations of Interna-
tional Humanitarian Law Committed in the Territory of
the Former Yugoslavia since 1991,° which was based on
the distinction between ‘‘grave breaches’’, defined re-

3 General Assembly resolution 3314 (XXIX), annex.
4 See Security Council resolution 827 (1993) of 25 May 1993.

5 Hereinafter the ‘‘International Tribunal for the Former Yugosla-
via’’. Reference texts are reproduced in Basic Documents, 1995
(United Nations publication, Sales No. E/F.95.1IL.P.1).

strictively, and serious violations of the laws of war,
which were the subject of a non-restrictive listing.

6. The advisability of including an article on interna-
tional terrorism (art. 24) had been questioned by some
members of the Commission who feared that consensus
would never be reached on a general definition of terror-
ism and believed that the international community
should instead continue to elaborate specific treaties
such as the International Convention against the Taking
of Hostages or the Convention on the Prevention and
Punishment of Crimes against Internationally Protected
Persons, including Diplomatic Agents. That approach
was feasible, but it did not preclude trying to find a gen-
eral definition of international terrorism and devoting an
article to that concept.

7. He had retained the article on illicit traffic in nar-
cotic drugs (art. 25) largely because of the arguments ad-
vanced by the Government of Switzerland. Referring to
what was known as ‘‘narcoterrorism’’, that Government
had stressed the harmful effects of international drug
trafficking on health and well-being, its destabilizing ef-
fect on some countries and the fact that it was an impedi-
ment to harmonious international relations. All of that
justified describing such activities as a crime against the
peace and security of mankind.

8. Mr. EIRIKSSON said that, in general terms, he
agreed with the approach taken by the Special Rappor-
teur, which was to continue efforts to restrict the Code’s
contents to the most serious crimes and to ensure maxi-
mum acceptability of the draft. He therefore deferred to
the Special Rapporteur’s judgement in proposing the de-
letion of a number of articles, with the exception of arti-
cle 26 (Wilful and severe damage to the environment),
and would support a proposal that the work of the Draft-
ing Committee should be confined to a study of articles
15, 19, 21, 22, 24 and 25——although article 26 should be
included as well.

9. On article 15 (Aggression), he agreed with the Spe-
cial Rapporteur’s idea of limiting the substantive portion
of the text essentially to paragraph 2 of the version
adopted on first reading. He sympathized particularly
with the view that the Definition of Aggression was not
suitable for the purposes of the Code, and did not think
that the concept of a ‘‘war of aggression’’ should be in-
troduced. On a minor point, the new version of para-
graph 1 proposed by the Special Rapporteur no longer
referred to an individual who ‘‘committed’’ an act of ag-
gression. That change highlighted the possible inconsist-
ency between the acts of individuals and those of States,
and should be re-examined.

10. On article 19 (Genocide), he, like the Special Rap-
porteur, would advocate staying as close as possible to
the definition in the Convention on the Prevention and
Punishment of the Crime of Genocide, but he did not
think that it was necessary to include paragraph 3 of the
new text proposed by the Special Rapporteur on the
crime of “‘incitement to commit genocide’’. The ques-
tion of ‘‘attempts’’ had been dealt with in paragraph 3 of
article 3 (Responsibility and punishment), adopted on
first reading. It had been decided at that time that a deci-
sion on the crimes which it would be an offence to at-
tempt to commit should be taken only at the stage of the
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consideration of the various crimes. It would be prefer-
able to return to that issue after the definitive list of
crimes had been established.

11.  On article 21 (Systematic or mass violations of hu-
man rights), he was in favour of the title adopted on first
reading, which was, in his opinion, not the same as
““Crimes against humanity’’. As to whether acts must be
‘‘massive’’, the version adopted on first reading, requir-
ing that certain acts—the first four mentioned in the
text—should be committed either in a systematic manner
or on a mass scale, was more appropriate than that pro-
posed by the Special Rapporteur in his thirteenth report.
The crime should not be confined to perpetrators who
were agents or representatives of States, not even in the
case of torture, as provided for in the Convention against
Torture and Other Cruel, Inhuman or Degrading Treat-
ment or Punishment. The idea of having a general cat-
egory of ‘‘all other inhumane acts’’ should be scruti-
nized very carefully. He would not object to a definition
of torture as proposed by the Special Rapporteur in
square brackets, although he considered that the second
part of that definition was not necessary. In all other
respects, he could generally support the text as adopted
on first reading,

12.  As for draft article 22 (Exceptionally serious war
crimes), he continued to believe that the Commission
should develop what had been called a new category of
crimes, distinct from ‘‘serious breaches’’ of the Geneva
Conventions of 12 August 1949, and the Protocol addi-
tional to the Geneva Conventions of 12 August 1949,
and relating to the protection of victims of international
armed conflicts (Protocol I). The situation is different
from that of the drafters of the statute of the International
Tribunal for the Former Yugoslavia, who had been con-
fronted with the pre-existing law in the former Yugosla-
via. Moreover, it would be difficult to say whether the
definition used was of a tautological nature since it in-
corporated the important qualification of ‘‘violation of
the principles and rules of international law applicable in
armed conflict™’. It is for that reason that the future work
should be based on the text adopted on first reading.

13. On article 24 (International terrorism), he agreed
with the Special Rapporteur’s proposal that the scope of
the crime as defined in the text adopted on first reading
should be expanded to cover acts of individuals who
were not serving as agents or representatives of a State.
He noted, however, that the Special Rapporteur’s new
text still referred to acts directed against ‘‘another
State’’, and that required further thought. In principle, he
would be prepared to consider other refinements pro-
posed by the Special Rapporteur, such as a reference to
“‘acts of violence’’. But, in general terms, he thought
work should focus on the text adopted on first reading.

14. He agreed that article 25 (Illicit traffic in narcotic
drugs) should be retained. The changes proposed by the
Special Rapporteur were concerned primarily with draft-
ing and could be considered along with the text as
adopted on first reading.

15. Article 26 should be retained, but the Drafting
Committee should, of course, consider the observations
on that article made by Governments.

16. Lastly, he expected the Drafting Committee to re-
view the question of applicable penalties, which had
been left open in the draft adopted on first reading.

17.  Mr. PELLET said that he intended to take up three
points one after the other: the list of crimes and the cri-
terion or criteria for drawing up the list; the question of
applicable penalties; and the definitions proposed by the
Special Rapporteur for the six crimes which he had in-
cluded.

18. On the first point, the Commission had been re-
quested to draft a code, that is to say, a set of systematic
rules, but a code dealing exclusively with one category
of crimes, crimes against the peace and security of man-
kind. It was not a question either of enumerating all the
internationally defined offences which could bring the
international responsibility of the individual into play or
of drafting an international criminal code, but rather of
selecting the crimes against the peace and security of
mankind which truly met the Commission’s definition of
such crimes. The definition appeared in draft article 1,
which the Commission had considered at its forty-sixth
session and referred to the Drafting Committee.® Two
conclusions must be drawn from the definition. First, a
crime against the peace and security of mankind was an
act committed by an individual and an act which posed a
serious and immediate threat to the peace and security of
mankind. Secondly, according to article 1, paragraph 2,
the list of crimes defined in the Code was not necessarily
restrictive. The task was not therefore to reopen the de-
bate on the definition of a crime against the peace and
security of mankind, but to determine the criteria for dis-
tinguishing between the crimes to be included in the
Code and those which should be left out.

19. The Special Rapporteur’s approach had been to ask
what was today generally acceptable to States, that is to
say, basically to reflect the views of the *‘‘international
community as a whole’’. That approach was justified in
theory because it was consistent with the definitions of
notions close to the notion of crime against the peace
and security of mankind, such as the notions of jus co-
gens (art. 53 of the Vienna Convention on the Law of
Treaties) and of international State crime (art. 19 of part
one of the draft articles on State responsibility).® The ap-
proach was also politically wise because it reflected the
emerging consensus in international society concerning a
minimum of international public order. The members of
the Commission were codifiers and not legislators while
the function of progressive development did introduce a
degree of flexibility. But States had the last word and
one of the great merits of the work done by the Commis-
sion lay in the constant interaction between political and
legal matters, between the possible and the desirable.

20. In the draft Code adopted on first reading, a fairly
large number of wrongful acts had been described as
crimes against the peace and security of mankind, but
many States had expressed the opinion in their written
comments on the draft text or in the debates in the Sixth
Committee that some of the crimes should not have been

6 See Yearbook . . . 1994, vol. 1l (Part Two), para. 96.
7 Ibid., para. 110.
8 Yearbook . . . 1976, vol. Il (Part Two), p. 75.
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included. The Special Rapporteur had been wise to invite
the Commission to defer to that view and not to ‘‘codi-
fy’’ certain offences which it had till then regarded as
crimes against the peace and security of mankind. The
Commission must in fact stick to the most serious crimes
at the extremity of a continuum beginning with the inter-
national delicts covered in part one of the draft articles
on State rcsponsibility,9 then embracing crimes regarded
by the international community as a whole as violations
of an obligation essential to the protection of fundamen-
tal interests, and ending with crimes which posed a seri-
ous and imminent threat to the peace and security of
mankind. He would have preferred to retain, for exam-
ple, colonial or foreign domination, perhaps apartheid,
probably terrorism and certainly aggression, but the
Commission must not act against the wishes of what
would be a large number of States representatives of the
international community as a whole; that also applied to
deliberate and serious harm to the environment, a prime
example of a crime which was not a crime against the
peace and security of mankind. The Special Rapporteur
ought perhaps to have pursued his reasoning to the end
by drawing the same conclusions from the reluctance of
States to include terrorism and drug trafficking; the
question of aggression was slightly different, since the
reluctance of States seemed in that case to stem from
misunderstandings.

21. The Special Rapporteur regretted the silence of
Governments on the question of applicable penalties and
the fact that the draft statute for an international criminal
court should determine the applicable penalties when
that would normally have been a matter for the draft
Code. The dividing line between the two texts—Code
and Court——was certainly not easy to draw, but it did not
seem that there was any ‘‘normality’’ in the matter, since
the idea that the Code would be a kind of ‘‘criminal leg-
islation’” which the court would have to apply was only
one of several possibilities and an increasingly improb-
able one. In the case of the draft statute for an interna-
tional criminal court'® or the statute of the International
Tribunal for the Former Yugoslavia or that of the Inter-
national Tribunal for Rwanda,' it seemed that the stat-
utes of the international criminal jurisdictions created or
to be created dealt or would deal with the crimes and
their definitions and the applicable penalties. In that
sense, the Code might seem pointless, unless it was re-
garded as a ‘‘beacon’’ providing guidance for actions by
States and international jurisdictions, especially in its
first part, which defined the juridical regime governing
the crimes, whereas the purpose of part two was to pro-
vide legal codification of the ‘‘crimes of crimes’’, the
ones included in the list. In the circumstances he pro-
posed, first, that the Commission should refrain from de-
fining the penalties crime by crime and that the array of
penalties should be dealt with in a general provision to
be included in part one and, secondly, that it should be
stated in substance that the applicable penalties should
be established in accordance with the maximum penal-
ties applicable in the State in which the crime had been

9 Yearbook . . . 1980, vol. II (Part Two), pp. 26-63.

10 Yearbook . . . 1994, vol. 11 (Part Two), para. 91.

13 Security Council resolution 955 (1994) of 8 November 1994,
annex.

committed or on the basis of such maximum penalties.
In article 19, paragraph 1, the Commission might also
use the language of the Convention on the Prevention
and Punishment of the Crime of Genocide and say that
States must provide ‘‘effective penalties for persons
guilty of”’ crimes against the peace and security of man-
kind.

22. Turning to the various draft articles, he welcomed
the changes proposed by the Special Rapporteur, which
generally moved in the direction of greater conciseness.
He would himself have favoured a much more radical
measure, which would have been to dispense with the
definition of the crimes included in the draft Code. As in
the case of applicable penalties, the statutes of the exist-
ing or future international jurisdictions contained or
would contain their own definition of the crimes to be
punished. Since it was possible that the Commission
might not agree with him on that point, he wished to
give his opinion about the new proposals by the Special
Rapporteur.

23. With regard to article 15, the comments of Govern-
ments on the draft Code gave only a partial idea of the
very great reluctance, even resistance, prompted by the
very idea that individual perpetrators (or leaders or or-
ganizers) of the crime of aggression could be prosecuted.
That resistance even raised the question whether aggres-
sion should be retained in the list of crimes against the
peace and security of mankind, for the criterion of opinio
Jjuris, which the Special Rapporteur rightly took as the
criterion for selection, ought apparently to result in the
exclusion of the crime of aggression. But in fact the
States opposed to the inclusion of aggression in the list
were making an analytical error and were basing their
position on a confusion of concepts. They argued that
aggression could be committed only by a State, which
was in principle true, and that genocide, apartheid or war
crimes, still in principle, could also be committed only
by States. However, there was no opposition to the pos-
sibility of punishing individuals responsible for the latter
crimes. Crimes against the peace and security of man-
kind were such serious crimes that the legal person on
whose behalf they were committed, generally a State,
became ‘‘transparent’’ and action could be taken against
individuals through that person. The responsibility of
such individuals could be invoked directly even when
the perpetrator, from the legal standpoint, was a State.
Not to include aggression among the crimes against the
peace and security of mankind would, moreover, consti-
tute a serious regression in international law, if only in
relation to article 6, subparagraph (a), of the Charter of
the Niirnberg Tribunal.'© Aggression was therefore in
fact the most obvious candidate for classification as a
crime against the peace and security of mankind.

24. Some States which were today hostile to the inclu-
sion of aggression in the list in the Code had been won-
dering in 1991, following the invasion of Kuwait by
Iraq, about the possibility of bringing Saddam Hussein
and his collaborators, internationally and in person, be-
fore an intemational jurisdiction, a proposition whose

12 Charter of the International Military Tribunal annexed to the
London Agreement of 8 August 1945 for the prosecution and punish-
ment of the major war criminals of the European Axis (United
Nations, Treaty Series, vol. 82, p. 279).
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implicit, but necessary, precondition was that those
States did in fact believe that they were faced with a
crime against the peace and security of mankind. The
actual, but hidden, cause of all such resistance must
therefore be sought elsewhere, for instance, in the lack
of a suitable definition of aggressmn since that given
by the General Assembly™ could in no way be regarded
as suitable. The Special Rapporteur was opposed to the
idea of dispensing with a definition and was seeking
one which might be acceptable; however, his proposed
definition was not satisfactory in all respects, for at
least two reasons. First, it spoke of an ‘‘act of aggres-
sion’’, a term which did not have a clear legal meaning
and was broader than the terms used in other texts
which reflected positive law in the most unambiguous
manner possible, speaking either of ‘‘war of aggres-
sion’’ (Charter of the Niirnberg Tribunal) or of ‘‘an
armed attack’ (Art. 51 of the Charter of the United
Nations). Secondly, paragraph 2 of the new text pro-
posed by the Special Rapporteur defined aggression as
any use of armed force inconsistent with the Charter of
the United Nations, which went beyond the boldest
definitions of aggression.

25. The solution seemed therefore to lie elsewhere. For
want of a generally accepted definition, an act of aggres-
sion could at present be only an act which the Security
Council designated as such. Such a definition ‘‘by de-
fault’” was in fact consistent with the fundamental notion
of crimes against the peace and security of mankind, in
that they were regarded as such by the international com-
munity as a whole. The acceptable reflection of the inter-
national community was the Security Council, to which
the States Members of the United Nations had entrusted
primary responsibility for the maintenance of interna-
tional peace and security (Art. 24 of the Charter) and
which could give its determination as to an act or situa-
tion of aggression only if no permanent member used its
veto and if six other members (including the non-aligned
countries if they acted in unison) were not opposed.
Fears of possible retroactive determinations were the re-
sult of a confusion of ideas. Aggression was undoubtedly
a crime and the punishment of the organizers of such a
crime remained subject to the judgement of a jurisdic-
tion. The assessment of the political organ, the Security
Council, merely interposed itself between the two; there
was nothing objectionable in that in view of the peculiar
nature of such crimes. Article 15 could therefore state in
substance that an individual who committed or ordered
the commission of an act of armed aggression, branded
as such by the Security Council, was guilty of a crime
against the peace and security of mankind.

26. He fully shared the views of the Special Rappor-
teur on draft article 19.

27. With regard to draft article 21, the amendment of
the title proposed and explained by the Special Rappor-
teur was indeed welcome. However, he wished to point
out in passing that the definition contained in article 5 of
the statute of the International Tribunal for the Former
Yugoslavia, which was based more directly and closely
on article 6, subparagraph (c), of the Charter of the
Niirnberg Tribunal, was more satisfactory than what was

13 See footnote 3 above.

now proposed and he suggested that the Commission
should simply use the same wording. That would answer
many of the criticisms made by Governments, for it was
understood that the definition of crimes against humanity
contained in the Charter of the Niirnberg Tribunal and
the statute of the International Tribunal for the Former
Yugoslavia applied only in time of war and not in time
of peace, as would be the case with the text under con-
sideration, and that, as far as peace time was concerned,
genocide supplied a sufficient correction for that appar-
ent defect with regard to crimes which were crimes
against the peace and security of mankmd and not
merely international crimes.

28. Draft article 22 raised a certain number of prob-
lems. When it had been adopted on first reading, he had
been among those who had wanted the Commission to
confine itself to ‘‘exceptionally serious’’ crimes, since,
by definition, crimes against the peace and security of
mankind were exceptionally serious. He understood the
difficulties to which that idea gave rise, however, and
which had been brought out in the observations of the
Government of Switzerland, in all their varying degrees,
very clearly. But he had reservations about some of the
drafting innovations introduced by the Special Rappor-
teur and considered that it would be wise, in that case as
well, to follow articles 2 and 3 of the statute of the Inter-
national Tribunal for the Former Yugoslavia and arti-
cle 3 of the statute of the International Tribunal for
Rwanda very closely. It would also be advisable to deal
with the question in two separate articles, namely, with
‘‘serious crimes under international humanitarian law’’

which would be the subject of article 22, and with ‘‘vio-
lations of the laws and customs of war’’, which would be
the subject of an article 22 bis. Personally, he had always
objected to the wording of article 2 of the statute of the
International Tribunal for the Former Yugoslavia which
referred expressly to the Geneva Conventions of 1949,
and for two reasons. In the first place, he did not see
why, in the case of acts that were international crimes,
reference should be made, suddenly, to a particular con-
vention, regardless of whether the State or States con-
cerned had ratified that convention. What made an act
criminal was that it involved not the violation of a con-
vention, no matter how severe, but the violation of a
general principle of law, namely, the principle of respect
for international humanitarian law. Secondly, he did not
see why reference was made to the Geneva Conventions
of 1949 and not to the Additional Protocols of 1977.
Could it be in order to humour some countries which had
not ratified Protocol I? At all costs, in his view, it would
be far better to replace the words, in paragraph 1,
‘‘Grave breaches of the Geneva Conventions of 1949’
by the words ‘‘Grave breaches of humanitarian interna-
tional law’’. The rest would remain unchanged or would,
rather, simply repeat the provisions of article 2 of the
statute of the International Tribunal for the Former
Yugoslavia.

29.  With regard to article 24, he welcomed the Special
Rapporteur’s proposal that the definition should no
longer be limited to crimes committed by an agent of the
State. Even so, he did not think that the Special Rappor-
teur altogether met the wider concerns expressed by
Governments. He genuinely felt, though at the same time
personally regretting it, that the only way to take account
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of those concerns, which were evidence of the marked
division on the matter within the international commu-
nity, would be to refrain from dealing expressly with ter-
rorism in the draft Code.

30. He would, however, draw attention to the incon-
sistency displayed by Governments, which, on the one
hand, endeavoured to prevent—albeit, in general,
indirectly—terrorism being included in the list of crimes
covered by the Code and, on the other, adopted the very
well-known and hotly disputed Security Council reso-
lution 748 (1992) of 31 March 1992. The Council made
reference to acts of terrorism—particularly abhorrent
ones, since it had dealt with the attacks on the Union de
transports aériens flight 772 and Pan Am flight 103"—
which constituted, three years after their occurrence, a
threat to international peace and security. At the same
time, he doubted whether it was possible, at present, to
characterize terrorism as a crime against the peace and
security of mankind and whether it was in any event pos-
sible to find a generally acceptable and unifying defini-
tion of terrorism, as yet, among the few instruments that
existed. He therefore proposed that, for the time being,
terrorism should be deleted from the draft Code, which
should cover only crimes ready to be characterized as
crimes against the peace and security of mankind.

31. He was absolutely opposed to the inclusion in the
draft Code of article 25. Drug trafficking was unques-
tionably a loathsome activity, but almost all of the States
that had expressed an opinion were opposed to its char-
acterization as a crime against the peace and security of
mankind, That was sufficient reason—and for the very
reasons the Special Rapporteur had given in the intro-
duction to his thirteenth report when he had referred to
the criteria for the selection of crimes—for not keeping
it. Furthermore, he sincerely believed that the reserva-
tions expressed by Governments were justified. No mat-
ter how contemptible the crime, it was only likely to en-
danger the peace and security of mankind in the very
special cases in which it was ‘‘coupled’’ with other
crimes and, in particular, with crimes against humanity.
There was no need to make it a self-contained crime
against the peace and security of mankind. That certainly
did not mean the Special Rapporteur had been wrong to
write that some Governments might be justified in wish-
ing drug trafficking to be the subject of international
control. That, however, was another problem: it was not
necessary for such a crime to be characterized as a crime
against the peace and security of mankind in order for it
to be controlled at the international level. It was entirely
conceivable for an international court, permanent or ad
hoc, to have jurisdiction to try such crimes without being
obliged on that account to affirm, contrary to all reason,
that such a crime endangered the peace and security of
mankind. On that point, the Special Rapporteur’s reason-
ing seemed to be mistaken: basically, he said that, for il-
licit trafficking in narcotic drugs to be controlled interna-
tionally, it must be characterized as a crime against the
peace and security of mankind. That was not correct,
however, for, any crime could be the subject of interna-
tional control if States so wished, without any need to in-
clude it among the crimes that constituted an immediate
danger to the peace and security of mankind.

14 Security Council resolution 731 (1992) of 21 January 1992.

32. In his view, the Code would have meaning only if
it were truly strictly confined to the most serious crimes,
namely, to those that posed a serious and immediate
threat—as provided in article 1, the spirit of which had
been approved by the Commission at its forty-sixth ses-
sion,” and to which the Special Rapporteur made refer-
ence in the introduction to his thirteenth report—to the
peace and security of mankind, the whole of mankind,
and if the international community as a whole recog-
nized that fact. The Commission must act prudently, rea-
sonably and responsibly.

33. Mr. BENNOUNA said that, according to Mr. Pel-
let, aggression was a matter for the Security Council—
the sole voice of the international community which was
empowered to state the law in the matter. He therefore
wondered what role an international criminal court and
the Commission could really play and if that meant that
the permanent members of the Security Council would
never be found guilty of aggression.

34. Mr. ROSENSTOCK thanked the Special Rappor-
teur for taking account in his thirteenth report of the
views expressed in particular by Governments, for sub-
mitting the report promptly so that the members of the
Commission had time to study it and for presenting it in
a succinct and clear form.

35. The Special Rapporteur had removed the impen-
etrable political barrier which, in the past, had made it
difficult to take the draft Code seriously. In order for any
progress to be made, substantial surgery had been neces-
sary. To a large extent, that had been done and the Com-
mission could now look forward to the successful com-
pletion of its task.

36. Problems remained, however. One, which it was
not for the Commission to determine definitively, was to
decide whether the Code was necessary or useful. The
draft statute for an international criminal court'® and the
creation of International Tribunals for the Former Yugo-
slavia and for Rwanda not only established that a court
did not imply the existence of a code, but also perhaps
raised the question whether the problems involved in the
creation of a code did not outweigh the benefits.

37. A second problem—and one that it was also not
for the Commission to determine definitively—was
whether the Code implied a court and whether it was
useful and conducive to peace, security and justice to
create a code for application by national jurisdictions.

38. Thirdly, it was impossible to draft a code that
would be generally regarded as exhaustive. Much credit
was due to the Special Rapporteur for having pruned the
list of crimes, in his thirteenth report, down to a list that
would, it was to be hoped, be accepted by the interna-
tional community.

39. A fourth problem concerned the need for and wis-
dom of attempting to define aggression. Thus far, neither
the General Assembly nor any other body had entirely
dismissed the conclusions reached by a former Special
Rapporteur on the topic, Jean Spiropoulos, who had con-

15 See footnate 1 above.
16 See footnote 10 above.
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cluded that ‘‘the notion of aggression is a notion per se,
a primary notion, which, by its very essence, is not sus-
ceptible of definition”."” It was in part for that reason
that it was recognized that Article 39 of the Charter of
the United Nations conferred a special role on the Secu-
rity Council. Even if Mr. Spiropoulos had been pessimis-
tic, there were overwhelming technical problems. The
easy way out would be to equate aggression with any
violation of Article 2, paragraph 4, of the Charter. But
that seemed simplistic and unwise. There were situations
that some would regard as violations of Article 2, para-
graph 4, of the Charter and that few members of the
Commission would regard as ‘‘aggression’’, much less
as an international crime. That was the case, for instance,
with the pre-emptive use of force in self-defence, the
rescue of hostages, and humanitarian intervention to put
an end to genocide. While the definition of aggression
laid down by the General Assembly was not very help-
ful, it did differentiate clearly between aggression and a
war of aggression, in that aggression created interna-
tional responsibility, while only a war of aggression gave
rise to personal criminal responsibility. It remained to be
seen whether the notion of a war of aggression was a
way of enlightening the Commission and of guiding it as
to the content of the Code. In some ways, it was anach-
ronistic in its reference back to the General Treaty for
Renunciation of War as an Instrument of National Policy
(Kellogg-Briand Pact); and it was difficult to know how
to use it properly.

40. The fifth question concerned the inclusion of inter-
national terrorism in the Code. The global political evo-
lution, which had enabled the adoption of the Declara-
tion on Measures to Eliminate International Terrorism,'®
along with the efforts of the Special Rapporteur, had
combined to eliminate impenetrable political obstacles.
That did not mean that there were no technical problems
or even that it would be possible to go any further. It was
necessary, however, to avoid weakening the text. Terror-
ism was unjustifiable and the question of its inclusion in
the Code did not necessarily prevent the Security Coun-
cil from taking measures in response to a specific situa-
tion affecting peace and security throughout the world.

41. Lastly, it was questionable whether illicit traffick-
ing in narcotic drugs could be regarded as a threat to the
peace and security of mankind. The advisability of in-
cluding it in the Code should therefore be examined in
more detail when the Commission considered the draft,
article by article.

42. He looked forward with interest to that discussion,
which would enable the Drafting Committee to get to
grips with its task, with the benefit of the views of the
Commission as a whole.

43, Mr. PELLET, reverting to what Mr. Bennouna had
said, pointed out that applying the law did not consist of
endless moralizing directed at States. The fact was that
international society was not egalitarian and that the
least unsatisfactory way that had been found of main-
taining international peace and security had been to set

17 Yearbook . . . 1951, vol. II, p. 69, document A/CN.4/44, para.
165.

18 General Assembly resolution 49/60, annex.

up the United Nations. That inequality was reflected
within the United Nations itself, since there was an im-
balance between the General Assembly and the Security
Council inasmuch as primary responsibility for the main-
tenance of international peace and security had been en-
trusted to the latter; and in the very composition of the
Security Council, which included only five permanent
members. The fact was regrettable but also indisputable,
and it had to be accepted that that was how matters
stood. The question—and that was perhaps the idea on
which Mr. Bennouna’s objection was based—was
whether a political organ could decide on a legal ques-
tion, whether it could intervene in a legal or jurisdic-
tional process. It was clear that it could intervene in a le-
gal process, for the law was not made by and for
lawyers, but by politicians, in order to settle problems,
which were partly legal, and in the present case it was
reflected by legal rules. In a jurisdictional process, that
posed a problem and it might be asked whether it was
for a political organ to characterize a situation, since that
characterization might lead to the conviction of a person.
It must be clearly understood that the functions of the
Security Council and those of an international criminal
court were quite different. The Council would have to
give its view on a political situation and the court would
have to act accordingly. Admittedly, that had never been
done before, but it was perfectly possible.

44. Moreover, to give a more specific answer to the
question put by Mr. Bennouna, it was a fact that the
members of the Security Council could never be desig-
nated aggressors and would thus escape conviction be-
cause such was the system established by the Charter
adopted in 1945, because no better system existed and
because, even if it was detestable, that system at least
had the virtue of existing and the Commission was un-
able to alter it.

45. Mr. VILLAGRAN KRAMER said that the Com-
mission had not been asked to place itself outside the
framework of the Charter. It was clear that its work must
be conducted in the framework of existing legal realities.
It must not be forgotten, however, that the question of
increasing the number of permanent members of the
Security Council was on the agenda. If the Charter were
amended, it was possible that an agreement or settlement
might be reached with regard to the right of veto, for at
present it was the veto that constituted the key problem.
Nevertheless, the Commission did not have the right to
interpret the Charter and could not propose that it should
be amended. It must act within the framework of the
Charter adopted in 1945. At present, then, it was difficult
for it to debate a question that was essentially political.
However, he did not rule out the possibility that the es-
tablishment of the new intemmational order, which might
entail a change in the status of the Security Council,
might make it possible to tackle the question, but it
would not be for the Commission, but for representatives
of Member States in the General Assembly, to do so.

46. Mr. de SARAM said that the questions that had
been raised were not purely legal in nature. They
touched on sensitive matters pertaining to provisions of
the Charter of the United Nations. When dealing with
those provisions, one needed to be extremely careful and
precise. The questions raised would, of course, be con-
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sidered carefully when members addressed the Commis-
sion in their principal statements in the debate. He would
be doing so. Yet there were certain observations of a
general nature which he would like to make at the cur-
rent stage, in the light of some of the observations al-
ready made.

47. First, it should be noted that the Commission had
been entrusted with the task of formulating a draft Code
of crimes against the peace and security of mankind and
not of crimes against the peace and security of mankind
recognized as such by one organ or another of the United
Nations. Secondly, the question of the relationship be-
tween the two functions of the Commission, namely,
codification, on the one hand, and progressive develop-
ment of the law, on the other, had preoccupied its mem-
bers for a long time, indeed going back almost to the in-
ception of the Commission, and he did not think the
codification or progressive development consideration in
itself should be a determining factor for the present or
any other topic on the Commission’s agenda. Thirdly, a
question to which Mr. Bennouna had referred also arose
with regard to the relationship between the Security
Council, the international criminal court, the General
Assembly and the Commission. One last important ques-
tion concerned the relationship between positive law and
the jurisdiction entrusted with its application. All those
questions were very complex and must be studied in
depth and formulated very precisely.

48. Mr. EIRIKSSON said he thought that, despite the
realities referred to by Mr. Pellet, a legal purist might re-
verse the roles he attributed to the international criminal
court and the Security Council, respectively, by ac-
knowledging that it was perhaps for the court to charac-
terize a situation and for the Security Council to decide
on the measures to be taken in consequence.

49. Mr. ROSENSTOCK said that, as the Commission
had accepted the idea that the intervention of an interna-
tional criminal court was subordinate to a decision by
the Security Council and had reaffirmed that idea at its
last session when considering the draft statute for an in-
ternational criminal court, inter alia, in article 23, para-
graph 2, of the draft statute,’” on which there had been
consensus, he doubted that there was any point in re-
opening the debate on that question, even though it was
clearly important.

50. Mr. BENNOUNA said that he disputed the truth of
the assertion that article 23 of the draft statute had com-
manded consensus. It had been debated at great length
and had been rejected by a number of representatives in
the General Assembly. It posed an extremely complex
problem which was likely to jeopardize the adoption of
the draft statute as a whole. That key article had been the
subject of passionate debate in the Commission and the
question had certainly not been settled. It would inevi-
tably be raised again. It was not in the interests either of
the United Nations, or of the Commission, or of any
court of justice to mix power politics and law, that is to
say the immorality and cynicism of politics and the ap-
plication of the rules of law by a court. The Security
Council was a political organ that decided on political

19 See footnote 10 above.

matters and not on problems of a legal nature, in which
justice must play an essential role, especially when the
conviction of persons was involved. If one were to re-
strict oneself to the scenario put forward by Mr. Pellet,
under which it was for the Security Council to determine
that there had been an act of aggression and thus to point
to the possible culprits, with the court confining itself to
acting on the basis of that decision, one might wonder
what margin for manoeuvre the court would have. It
should not be forgotten that the decisions of the Security
Council did not prevail over international law or treaties.
Only the Charter took precedence over those treaties.
The Commission had no competence to reform the Char-
ter. Its role was to concern itself with law, justice and the
application of the law by the courts.

51. Mr. MAHIOU said he seemed to recall that several
members of the Commission had declared that they did
not endorse article 23, paragraph 2, of the draft statute
and he felt that it would be difficult to avoid reopening
the debate on that specific point, which lay at the heart
of an extremely important problem, both legal and politi-
cal, on which every member of the Commission must
have the opportunity to express himself and give his
opinion.

52. Mr. EIRIKSSON said he thought that there was no
incompatibility between what the Special Rapporteur
proposed and what the Commission had decided at its
forty-sixth session with respect to the international
criminal court. In article 20 of the draft statute, subpara-
graph (b), on the crime of aggression, did not specify
that what was referred to was the crime of aggression
recognized as such by the Security Council, but it was
clear that article 23, paragraph 2, which made the bring-
ing of a complaint of an act of aggression conditional on
the determination of the aggression by the Security
Council, was a source of difficulties. He nevertheless
thought that solution, which was the one accepted by the
Commission, was preferable to an explicit reference to
the crime of aggression determined by the Security
Council in accordance with General Assembly resolution
3314 (XXIX).

Election of officers (concluded)

Mr. Villagrdan Kramer was elected Rapporteur by ac-
clamation.

Organization of the work of the session
(continued)

[Agenda item 2]

53. Mr. YANKOV (Chairman of the Drafting Com-
mittee) said that, for the topic of the ‘‘Draft Code of
crimes against the peace and security of mankind”’, the
Drafting Committee would be composed of Mr. Al-
Baharna, Mr. Crawford, Mr. Eiriksson, Mr. He, Mr.
Kabatsi, Mr. Kusuma-Atmadja, Mr. Lukashuk, Mr.
Pambou-Tchivounda, Mr. Rosenstock, Mr. Szekely, Mr.
Vargas Carrefio, Mr. Villagran Kramer and Mr. Yamada.

54. For the topic of ‘‘State responsibility’’, the Draft-
ing Committee would be composed of Mr. Al-Baharna,
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Mr. Barboza, Mr. Bowett, Mr. Crawford, Mr. de Saram,
Mr. Eiriksson, Mr. Fomba, Mr. He, Mr. Lukashuk, Mr.
Pellet, Mr. Razafindralambo, Mr. Rosenstock, Mr. Sze-
kely and Mr. Yamada.

55. For the topic of “‘International liability for injuri-
ous consequences arising out of acts not prohibited by
international law’’, the Drafting Committee would be
composed of Mr. Al-Baharna, Mr. Bowett, Mr. Ei-
riksson, Mr. Fomba, Mr. He, Mr. Lukashuk, Mr. Pellet,
Mr. Razafindralambo, Mr. Robinson, Mr. Rosenstock,
Mr. Szekely and Mr. Villagran Kramer.

56. For practical reasons and bearing in mind the
schedule of work drawn up by the Commission for the
period until the conclusion of its current term of office,
the Drafting Committee would assign priority to the
draft Code of crimes against the peace and security of
mankind and to State responsibility, devoting a maxi-
mum of 14 meetings to each of those two topics, while
not neglecting the topic of international liability for inju-
rious consequences arising out of acts not prohibited by
international law, to which it would devote 6 meetings at
most. The members of the Commission who were not
members of the Drafting Committee would be able to at-
tend the meetings of the latter and would be authorized
to take the floor on those occasions, on the understand-
ing that they would speak in moderation.

57. The Drafting Committee would submit to the ple-
nary Commission its report on each of the topics it was
considering, if possible, by the first week of July and, at
the latest, by the second week of July.

58. Mr. PAMBOU-TCHIVOUNDA (Chairman of the
Planning Group) proposed, following the consultations
he had held, that the Planning Group should be com-
posed of Mr. Bennouna, Mr. Bowett, Mr. de Saram, Mr.
Fomba, Mr. Giiney, Mr. Idris, Mr. Jacovides, Mr.
Kabatsi, Mr. Kusuma-Atmadja, Mr. Mikulka, Mr. Raza-
findralambo, Mr. Rosenstock, Mr. Vargas Carrefio and,
in an ex officio capacity, former chairmen of the Com-
mission.

It was so agreed.

59. Mr. ROSENSTOCK asked whether an additional
meeting could be devoted to general observations on the
draft Code before it was considered article by article or
by clusters of articles. That method, which had been
adopted at the forty-sixth session, had proved extremely
valuable. It should also facilitate the work of the Draft-
ing Committee.

60. Mr. YANKOV (Chairman of the Drafting Com-
mittee) found the proposal by Mr. Rosenstock very prag-
matic, and he invited the other members of the Commis-
sion to accept it, for such a way of proceeding should
indeed facilitate the smooth running of the Drafting
Committee’s work.

61. The CHAIRMAN said that it would be best for
those members of the Commission wishing to speak on
that topic to begin by making general observations on
the draft Code. They could then take the floor whenever
they so wished in order to make more detailed comments

on particular articles. If he heard no objection, he would
take it that the Commission accepted that suggestion.

It was so agreed.

The meeting rose at 1 p.m.

2380th MEETING

Thursday, 4 May 1995, at 10.10 a.m.

Chairman: Mr. Pemmaraju Sreenivasa RAO

Present: Mr. Al-Khasawneh, Mr. Bennouna, Mr.
Bowett, Mr. Calero Rodrigues, Mr. de Saram, Mr. Ei-
riksson, Mr. Fomba, Mr. Giiney, Mr. He, Mr. Jacovides,
Mr. Kabatsi, Mr. Kusuma-Atmadja, Mr. Lukashuk, Mr.
Mahiou, Mr. Mikulka, Mr. Pambou-Tchivounda, Mr.
Pellet, Mr. Razafindralambo, Mr. Rosenstock, Mr. Sze-
kely, Mr. Thiam, Mr. Tomuschat, Mr. Vargas Carrefio,
Mr. Villagran Kramer, Mr. Yamada, Mr. Yankov.

Draft Code of Crimes against the Peace and Security
of Mankind' (continued) (A/CN.4/464 and Add.1
and 2, sect. B, A/CN.4/466,° A/CN.4/L.505,
A/CN.4/L.506 and Corr.l, A/CN.4/L.509 and
Corr.1)

[Agenda item 4]

THIRTEENTH REPORT OF THE SPECIAL RAPPORTEUR
(continued)

I. The CHAIRMAN invited members to resume con-
sideration of the thirteenth report of the Special Rappor-
teur on the draft Code of Crimes against the Peace and
Security of Mankind (A/CN.4/466). As far as was pos-
sible, the Commission should conclude its comments on
the articles as a whole before taking up specific articles,
which could then be dealt with in turn.

2. Mr. BENNOUNA said that it was high time that the
Commission concluded its work on a topic that had oc-
cupied it for much of its history. In the present troubled
times, some more unified approach to the question than
the current unsatisfactory system of ad hoc tribunals was
called for. Formulation of a Code, in as succinct a form
as possible, would thus give the international community
a very important instrument with which to address
highly politicized issues.

! For the text of the draft articles provisionally adopted on first
reading, see Yearbook . . . 1991, vol. 11 (Part Two), pp. 94 ez seq.

2 Reproduced in Yearbook . . . 1995, vol. II (Part One).
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3. The Special Rapporteur had adopted a realistic and
pragmatic approach, proposing, on the basis of Govern-
ments’ positions, a hard core of common denominators
likely to command general consensus, and eliminating
those crimes that might jeopardize acceptance of the
draft Code as a whole. He supported that approach, and
also the Special Rapporteur’s proposals to abandon, if
only provisionally, the threat of aggression (art. 16), in-
tervention (art. 17), colonial domination and other forms
of alien domination (art. 18), which, it was to be hoped,
could be regarded as a thing of the past; and wilful and
severe damage to the environment (art. 26), which could
perhaps be considered in the context of another agenda
item, such as international liability for injurious conse-
quences arising out of acts not prohibited by interna-
tional law (agenda item 5).

4. He believed, however, it was essential to retain the
crime of apartheid, even if it were designated ‘‘institu-
tionalized racial discrimination’’ or ‘‘institutionalization
of racial discrimination’’. Unfortunately, apartheid was
not a thing of the past, and there were various instances
of attempts being made to create ‘‘Bantustans’’ and con-
fine populations to reservations. The crime of apartheid
should thus be retained—perhaps with some changes as
regards the name—particularly since an existing interna-
tional convention, the International Convention on the
Suppression and Punishment of the Crime of Apartheid,
defined apartheid as a crime, a fact that established some
certainty on the question at the level of international law.

5. He also agreed with the Special Rapporteur’s pro-
posal to eliminate provisionally the crime of recruitment
of mercenaries (art. 23), which could perhaps be sub-
sumed under the crime of aggression. On the other hand,
the crime of illicit traffic in narcotic drugs (art. 25), on a
transboundary or large-scale basis, should be retained.
That scourge was so serious as to affect the sovereignty
of small States. It might be recalled that in one case a
group of drug traffickers had proposed to write off a
country’s entire foreign debt in exchange for certain
privileges. Furthermore, trafficking in narcotic drugs
also fed other forms of crime, such as terrorism and sub-
version. It should thus be kept in the draft Code.

6. The crime of aggression had given rise to lively de-
bate at the previous meeting, probably because it posed
the central problem of the separation of the powers and
functions of the executive and judicial branches, and of
relations between the Security Council and ICJ or any
other court. In the observations, reproduced in the thir-
teenth report, the Governments of Australia, Belarus, the
United Kingdom of Great Britain and Northern Ireland,
the United States of America and Switzerland had all ex-
pressed the view that those powers should be kept sepa-
rate. He agreed with the Special Rapporteur that General
Assembly resolution 3314 (XXIX) could not serve as a
point of reference for a judicial body, and that the politi-
cal and judicial functions must be kept separate. The
Commission had taken the line of least resistance in that
regard, and must now give the matter more careful con-
sideration.

7. As to the three options referred to by the Special
Rapporteur in his report, the middle way favoured in the
new text of draft article 15, paragraph 2, had a

disadvantage, one to which Mr. Rosenstock (2379th
meeting) had already drawn attention. It was well known
that Article 2, paragraph 4, of the Charter of the United
Nations covered a wide range of situations not suffi-
ciently serious to constitute acts of aggression as such.
Consequently, a simple reference to Article 2, para-
graph 4, of the Charter, would not solve the problem of a
definition of aggression. In his view, the Commission
must merely refer to international law and jurisprudence.
The Vienna Convention on the Law of Treaties, for in-
stance, referred to jus cogens, yet did not define it—an
approach subsequently adopted by jurisprudence. Two
possibilities the Drafting Committee might consider
would be: either to make a reference to general interna-
tional law, without further qualification; or else to quali-
fy the reference to ‘‘armed force’” in the new text pro-
posed for draft article 15, paragraph 2, with wording
such as “‘of a level of seriousness which constitutes an
act of aggression under international law’’. The Security
Council should confine itself to a political role, leaving it
to the courts to perform their legal role unswayed by
political considerations until, at some point in the infi-
nitely remote future, the interests of the two eventually
converged.

8. Mr. TOMUSCHAT said that the Special Rappor-
teur’s commendably brief report took due account of the
political climate in which the Commission had to work.
That did not mean that the Special Rapporteur had
bowed to prevailing fashion and ephemeral trends: it was
the Commission’s task to remain faithful to the funda-
mental principles of the world order established after
1945 with the birth of the United Nations, whose Charter
now constituted a world constitution. However, in its
work the Commission still needed the full support of the
international community—a community of States them-
selves represented by their Governments. So far, interna-
tional law was made only with the approval of States;
the Commission could not impose utopian rules on Gov-
ernments reluctant to accept them.

9. The fact of the matter was that the Commission
seemed to be suffering from a loss of contact with politi-
cal circles. In his 10 years in the Commission, he had
spent much time in the drafting of texts, not one of
which had yet become an international treaty ready for
signature and ratification. That regrettable state of affairs
could of course be attributed to a number of causes.
What the Commission needed was realism, accompanied
by a keen awareness of its responsibility.

10. It was against that background that he commended
the Special Rapporteur for having reduced the list of
crimes to a hard core. The very extended catalogue of
crimes adopted on first reading in 1991 had threatened to
doom the whole enterprise to failure. Henceforth, how-
ever, Governments could no longer take refuge in the ar-
gument that the Commission had shown excessive zeal.
A serious debate must now begin. The crimes selected
by the Special Rapporteur were those that had many
times been characterized as international crimes of the
utmost gravity by the spokesmen of States of all regions,
ideologies and political tendencies. He endorsed the re-
marks made by Mr. Pellet (ibid.). The Commission was
a codifier of the political will of States. It would be futile
for it to attempt to force the pace of development of in-
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ternational law by pushing too vigorously. Excessive
zeal could only lead to yet another draft being consigned
to the archives at Headquarters.

11. Consequently, he supported the decision taken by
the Special Rapporteur to eliminate from his draft the
threat of aggression, intervention, colonial domination
and recruitment of mercenaries, as well as apartheid and
wilful and severe damage to the environment. Even if
one had a hierarchical perception of internationally
wrongful acts according to which crimes against the
peace and security of mankind were, so to say, the most
pernicious and dangerous crimes, it was not absolutely
clear, even from the observations of Governments, what
conclusions should be drawn. Apartheid had been ques-
tionable as a crime for three reasons. First, the matter
had related only to South Africa and no consideration
had been given to the question whether similar practices
were to be found in other States. Secondly, complicity
had been used to extend the circle of persons to others
far beyond the frontiers of South Africa. Thirdly, even in
the case of South Africa itself, the rules had been so im-
precise that no white Afrikaner could have escaped the
criminal laws. The question now arose whether the es-
tablishment of ‘‘institutionalization of racial discrimina-
tion’’ as a crime against the peace and security of man-
kind would command the support of the international
community. Actually, States other than South Africa
continued to operate systems of institutionalized apart-
heid under another name. He supported Mr. Bennouna’s
remarks in that regard that the Commission should de-
vote careful consideration to the matter.

12. Although he agreed that article 26 (Wilful and se-
vere damage to the environment) might have to be more
limited in scope than was now the case, there was no
question whatsoever that certain kinds of damage to the
environment should be characterized as a threat to inter-
national peace and security. Deliberate detonation of nu-
clear explosives or pollution of entire rivers, for exam-
ple, would certainly qualify as crimes against humanity,
and any individual or State that committed such a crime
should be subject to appropriate penalties to be applied
by the international community.

13. He found it difficult to envisage not making the list
of crimes exhaustive, as that would leave the situation
far too ambiguous. An act must be defined either as be-
ing or as not being a crime against humanity, and it must
be made clear that the resulting penalties would be ap-
plied by the entire international community.

14. An abstract definition of crimes against the peace
and security of mankind, such as the one proposed in
draft article 1, should not be part of the Code. Such a
definition might be exploited by States to make the Code
cover many acts that had been deliberately excluded
from it. A better course would be to describe clearly in
article 1 the common denominator of the crimes that
were to be enumerated later in the Code. Nothing would
prevent the international community from subsequently
revising or adding to the list of crimes.

15. The provisions on perpetrators of and accomplices
in crimes against humanity needed further clarification,
as they varied from article to article. In article 15
(Aggression), only a leader or organizer of the act was

punishable; a soldier who was merely following orders
could not be found guilty of aggression. Under the new
proposed text of article 19 (Genocide), paragraph 3,
however, an individual who was guilty of incitement to
the crime of genocide was punishable. Finally, the rules
on complicity set out in article 3 (Responsibility and
punishment) resembled those used in domestic criminal
legislation. The most important thing was for the Code
to lay down rules whereby perpetrators of crimes against
humanity could be severely punished. It was of some-
what lesser importance to envisage punishment for those
who abetted such crimes.

16. As a general comment on the language of the draft,
he would point out that it was unnecessary to repeat, for
each crime, that ‘‘on conviction thereof’’, an individual
would be sentenced to punishment. If sentence had been
passed, it went without saying that an individual had
been found guilty of a crime.

17. No light had yet been shed on the specific penalties
to be applied for each crime. In his view, it would prove
impossible to establish rigid maximum and minimum
sentences, because war crimes and crimes against
humanity could take so many and varied forms. One cri-
terion that must be retained, however, was that of impos-
ing exemplary punishments, including life imprison-
ment, for such serious crimes. A single provision to that
effect in the chapter on general principles wouid suffice;
perhaps the Commission could use the statute of the In-
ternational Tribunal® as a model.

18. He welcomed the new version for article 15 and
particularly the specific reference to the use of armed
force. There were already texts in which certain types of
conduct, referred to as “*wars of aggression’’, were char-
acterized as crimes against the peace and security of
mankind—General Assembly resolutions 2625 (XXV)
and 3314 (XXIX) and the Charter of the Niirnberg Tri-
bunal.* Such acts of aggression had to incorporate an
element of massive scale, and as they generally involved
inter-State conflicts, the Security Council was respon-
sible for dealing with them. The Commission’s task, on
the other hand, was to establish rules for the individuval
responsibility of leaders of States—a completely differ-
ent enterprise.

19. Lastly, he failed to understand the need for the
phrase ‘‘or in any other manner inconsistent with the
Charter of the United Nations’” in article 15, paragraph
2. Though it was perfectly defensible in a text governing
relations between States, in matters of criminal respon-
sibility the phrase added nothing and simply created am-
biguity. He would propose an alternative formulation
such as: ‘‘For the purposes of the present Code, the mas-
sive use of armed force by a State against the sover-
eignty, territorial integrity or political independence of
another State is deemed to constitute a war of aggres-
sion.”” The Commission’s objective was not to draft yet
another general definition of aggression, but to list spe-
cific acts for which individuals bore criminal respon-
sibility.

3 See 2379th meeting, footnote 5.

4 1bid., footnote 12.
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20. Mr. HE said he welcomed the fact that the scope of
part two had been narrowed to only the most serious
crimes. That position conformed to the views on the
draft Code expressed by States. The divergences of opin-
ion still remaining on which crimes should be retained in
the draft Code could be discussed further during the pre-
sent session. The task now confronting the Commission
was to continue to improve part two, which occupied a
key position in the whole draft, so that it met the require-
ments of precision and rigour of criminal law.

21. The new text proposed for article 15 transplanted
Article 2, paragraph 4, of the Charter as a definition of
aggression. While the provision on non-use of force em-
bodied in the Charter was a basic principle intended to
regulate inter-State relations, it was too broad and vague
to serve in the present context as a definition of aggres-
sion. Yet the prospects for achieving consensus on any
definition of such an important term were meagre. Ter-
rorism, too, was a key term that lacked a universally ac-
cepted definition.

22. The new text for article 21 (Systematic or mass
violations of human rights) was an improvement, except
that it spoke only of the ‘‘systematic’” commission of
specific acts, while the original text had referred to both
systematic and ‘‘mass’’ violations of human rights. If the
acts enumerated in the article were not committed on a
massive scale, they might be said to constitute common
crimes, not crimes threatening international peace and
security, The wording of the new text should therefore
be reconsidered.

23. Mr. MAHIOU said that, in the discussion of article
1 at the forty-sixth session, the Commission had already
addressed many of the issues now before it, such as
whether a general definition and/or a restrictive list of
crimes against humanity should be incorporated in the
Code. It would seem that both were needed. Due regard
should be paid to making sure that the definition was
broad enough not to confine the Code’s application to a
specific set of circumstances, yet it was also necessary to
preserve the tradition in criminal law whereby crimes
and their punishments were exhaustively enumerated. He
favoured incorporating a general definition in article 1
that would specify the nature of the crimes to be envis-
aged in the Code.

24. During the first reading of the draft Code, the
Commission had used an inductive method of reasoning,
seeking to identify crimes against the peace and security
of mankind and their individual characteristics. Perhaps
now, on second reading, it should turn to the deductive
method. Using the list of serious crimes already set out
in articles 15 to 26, it might try to develop criteria for
distinguishing such crimes from common crimes. Some
distinguishing factors included the gravity and scope of
the act and whether the act had been designated a crime
by the international community.

25. With regard to the second factor, how could one
know whether a crime had been designated as such by
the international community? The relevant texts often re-
ferred to ‘‘the international community as a whole’’,
which usually meant consensus had been achieved. Yet
there was an element of ambiguity built into the very
concept of consensus: it might apply very well in politi-

cal, commercial or economic matters, but not in legal
matters and especially not in criminal matters.

26. The gravity could apply to the crime itself or to its
consequences or to both at once. Some crimes, aggres-
sion and genocide for example, were serious in them-
selves, regardless of their consequences and should be
placed at the top of the list of crimes. In contrast, war
crimes, violations of human rights and perhaps some
crimes against the environment should be included only
if their consequences were serious. The Commission
must therefore make a rigorous examination of each
crime before deciding to include it.

27. Aggression was clearly the epitome of a crime
against the peace and security of mankind. It was equally
clear that the Commission should not engage in the futile
exercise of trying to define aggression anew but must
use the definition adopted by the General Assembly,’
which represented a minimum of agreement, and see
how it could be adapted for the purposes of the draft
Code. The Definition of Aggression could meet the
Commission’s concerns and the general implications of
the definition for criminal law, but it had not been pro-
duced specifically for the purposes of codification of
crimes against the peace and security of mankind. It was
primarily a political definition, based largely on interpre-
tation of Chapter VII of the Charter. The penal conse-
quences of the Definition were more difficult to perceive
than the political ones. There would be several doubtful
areas, including the role of the Security Council, if the
text of the Definition was included in the draft article on
aggression. It would only confuse things if the Commis-
sion went into too much detail about the role of the Se-
curity Council and tried to decide, for instance, whether
it was representative of the international community as a
whole or could be regarded as an international legislator.
But there again, the Commission should not call into
question the provisions of the Charter, especially the
provisions on the role of the Security Council for the
purposes of Chapter VII, even though the interpretation
of those provisions gave rise to serious difficulties. How-
ever, General Assembly resolution 3314 (XXIX) was not
the Charter, and the Commission was entitled to discuss
the legal, as opposed to the political, aspects of its con-
tent and scope.

28. There was no reason to have the Security Council
intervene in the functioning of criminal jurisdictions,
whether domestic or international. Therefore, if the
Commission used the text of the Definition it must first
subject it to scrutiny. In any event he could not agree
that paragraphs 4 (#) and 5 of article 15 should be re-
tained, for that would lead the Commission into a
political-legal swamp from which it would be difficult to
escape. With regard to the point made by Mr. Pellet
(2379th meeting), nowhere did the Charter say that a de-
termination by the Security Council was binding on a
domestic or international court. Even if, by means of an
audacious interpretation, such a conclusion was reached,
there was no reason for such audacity to be formally
written into law. The Commission must not provide a
kind of impunity for a criminal enjoying the support of a
State with the right of veto in the Security Council,

5 Ibid., footnote 3.
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thereby endorsing the unfair structure of international
law and relations. In fact, if such inequalities did exist, it
did not justify their codification by the Commission.

29. He agreed with the Special Rapporteur’s position
on the threat of aggression or intervention, for he had
stated from the outset his reservations as to the inclusion
of such vague acts. It was difficult to agree, on the other
hand, that colonial or other forms of foreign domination
should not be included in the list. Such domination was
not a thing of the past and could resurface at any time.
There might be a problem regarding definition or de-
nomination, but foreign domination, colonial or other-
wise, could amount to a serious crime. The Commission
should therefore give further attention to the matter. The
same applied to apartheid, which could still manifest
itself, although perhaps under a different name.

30. The treatment of the crime of terrorism depended
on whether it was committed by a State or by an individ-
ual or group having no connection with a State. State ter-
rorism must certainly be included as a crime against the
peace and security of mankind, but the Commission
must specify the exact conditions in which an individual
act of terrorism, without being linked to a State, could be
regarded as such a crime. The solution might be to draft
separate paragraphs for the two situations. The same ap-
plied to crimes connected with drug trafficking, for in-
cluding them when they were committed by individuals
might have the effect of watering down the concept of
crimes against the peace and security of mankind. The
Special Rapporteur’s proposal to replace the present title
of article 21 with ‘‘Crimes against humanity’’ was open
to the objection that it could convey the impression some
crimes not mentioned in the article were not crimes
against humanity, for example, genocide.

31. Mr. LUKASHUK said that he had been following
for many years the heroic struggle of the Special Rap-
porteur to establish peace and legality in international re-
lations. On the whole, the draft Code, although of course
not perfect, constituted a good basis for the Commis-
sion’s work. It might be useful to amend the title of the
Code to read ‘‘Code of crimes against universal peace
and humanity’’. However, the main problem for the
Commission was the harmonization of domestic and in-
ternational criminal law. In that connection, it might be
useful to amend the definition contained in article 1 to
read ‘‘The crimes defined in this Code in accordance
with international law and general principles of law con-
stitute crimes against the peace and security of man-
kind’’. Furthermore, the first sentence of article 2 was
too strong, and perhaps incorrect, and should be omitted.
The correlation between domestic and international law
must be made clear and the principle of aulla poena sine
lege firmly established.

The meeting rose at 11.35 a.m.

2381st MEETING

Friday, 5 May 1995, at 10.10 a.m.

Chairman: Mr. Pemmaraju Sreenivasa RAO
later: Mr. Guillaume PAMBOU-TCHIVOUNDA

Present:  Mr. Al-Khasawneh, Mr. Arangio-Ruiz,
Mr. Bennouna, Mr. Bowett, Mr. de Saram, Mr. Eiriks-
son, Mr. Fomba, Mr. Giiney, Mr. He, Mr: Jacovides, Mr.
Kabatsi, Mr. Kusuma-Atmadja, Mr. Lukashuk, Mr. Ma-
hiou, Mr. Mikulka, Mr. Razafindralambo, Mr. Rosen-
stock, Mr. Szekely, Mr. Thiam, Mr. Tomuschat, Mr.
Vargas Carrefio, Mr. Villagrdn Kramer, Mr. Yamada,
Mr. Yankov.

Draft Code of Crimes against the Peace and Security
of Mankind' (continued) (A/CN.4/464 and Add.1
and 2, sect. B, A/CN.4/466,> A/CN.4/L.505,
A/CN4/L.506 and Corr.d, A/CN.4/1..509 and
Corr.1)

[Agenda item 4]

THIRTEENTH REPORT OF THE SPECIAL RAPPORTEUR
(continued)

1. Mr. RAZAFINDRALAMBO said that the thirteenth
report on the draft Code of Crimes against the Peace and
Security of Mankind (A/CN.4/466) was a worthy succes-
sor to the previous reports and a model of conciseness
and precision.

2. Speaking first of the thoughts prompted by his read-
ing of the report, he joined the Special Rapporteur in de-
ploring the fact that so few Governments had made
known their views on the draft Code adopted on first
reading. Still more worrying was the fact that no African
or Asian country had done so. Those Governments that
had remained silent would thus be ill advised to express
surprise that, despite their countries’ accession to sover-
eignty, the role historically played by the major coun-
tries, particularly of Europe, in originating and develop-
ing international law continued to be predominant, as,
for example, in the case of the attitude towards the crime
of colonial domination or the crime of apartheid. At all
events, the Commission must take the fullest account of
the developments that had taken place in recent years,
namely, of the decisive contribution of the Security
Council to the defence of human rights through the es-
tablishment of the International Tribunal for the former
Yugoslavia® and the International Tribunal for Rwanda,"

! For the text of the draft articles provisionally adopted on first
reading, see Yearbook . .. 1991, vol. 1l (Part Two), pp. 94 e: seq.

2 Reproduced in Yearbook . . . 1995, vol. 11 (Part One).
3 See 2379th meeting, footnote S.
4 Ibid., footnote 11,
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and also of its own contribution with the adoption at its
forty-sixth session of the draft statute for an international
criminal court.’

3. That remarkable progress in the field of positive law
had both facilitated and complicated the task of the Spe-
cial Rapporteur, who was able to draw heavily on texts
he already had before him, but who also had had to en-
sure that the Code continued to have a genuine raison
d’étre and was truly useful. He thus announced at the
outset of his report that he would abandon the draft arti-
cles on threat of aggression, intervention, colonial domi-
nation and other forms of alien domination and wilful
and severe damage to the environment and that he was
ready to forgo, not without reluctance, the draft articles
on apartheid and on the recruitment, use, financing and
training of mercenaries, at least as separate and inde-
pendent provisions. He said that the other crimes sal-
vaged from the first reading might be retained, subject to
some amendments to take account of the observations of
certain Governments.

4. In substantially cutting the list adopted on first read-
ing, the Special Rapporteur had based himself on arti-
cle 20 of the draft statute (Crimes within the jurisdiction
of the Court):® he had retained the first four most serious
crimes listed therein, which were common to both drafts,
including genocide and aggression, had abandoned the
unduly general wording of the latter and had kept the
specific articles relating to international terrorism and il-
licit traffic in narcotic drugs. He could support the new
proposals by the Special Rapporteur, except with regard
to the crime of colonial domination and other forms of
alien domination and that of wilful and severe damage to
the environment. The glaring disparity between the po-
litical and economic situation of the States of the North
and that of the States of the South forbade any premature
optimism as to the final disappearance of all forms of co-
lonial or neo-colonial domination. And in the case of
wilful and severe damage to the environment, it was
again the developing countries that were likely to suffer
the adverse effects of a gap in the punishment of that
type of crime. It was enough to recall certain criminal at-
tempts illicitly to dump chemical or radioactive waste
that was particularly harmful to their environment in the
territory or in the territorial waters of those States.

5. He noted that article 47 of the draft statute (Appli-
cable penalties) contained a special provision on appli-
cable penalties and sanctions and that, for the purposes
of the harmonization of the two drafts and with a view to
achieving consistency, it would be advisable to repro-
duce the text of that article in the draft Code, subject to
a few minor amendments.

6. He reserved the right to revert to that agenda item to
make specific comments on the draft articles submitted.

Mr. Pambou-Tchivounda took the Chair.
7. Mr. MIKULKA said that, given the deep divergen-

cies in the views of Governments, he could not but sup-
port the proposal of the Special Rapporteur to reduce the

5 Tbid., footnote 10.
6 Tbid.

list of crimes adopted on first reading to those whose
status as crimes against the peace and security of man-
kind seemed difficult to contest. The Commission
should, however, be under no illusion regarding the fate
of the final draft, for, even in that form, it was not cer-
tain that States would hasten to adopt the draft Code, es-
pecially if it was to take the form of a convention.

8. It followed, as far as the method of work to be
adopted was concerned, that the Commission must give
priority to the crimes for which prosecution was pro-
vided by already well-established rules of international
law and, customary rules whose application would not
depend on the form of the future instrument and that it
should confine itself to crimes of individuals whose
characterization as a crime was independent not only of
the internal law of States, but also of their ratification of
an international convention establishing inter-State
cooperation in the field of the prosecution of certain
crimes. In other words, the Commission should include
in the draft the crimes for which the perpetrators were
directly responsible by virtue of already existing general
international law and, above all, the crimes of individ-
uals linked to the international crimes of States. In those
cases where the criminal liability of the individuals who
had taken part in the commission of the international
crime of the State was only one of the consequences of
that unlawful act of the State itself. Aggression was the
best example.

9. Bearing in mind the criteria for inclusion of crimes
in the Code that he had just mentioned, however, he
thought that crimes such as international terrorism and
illicit traffic in narcotic drugs had no place in the draft.
He did not dispute the importance of combating those
forms of criminal conduct, which had often taken on an
international dimension, but, unlike the crimes of aggres-
sion, genocide and other crimes against mankind or war
crimes which could be prosecuted on the basis of general
international law, the criminal prosecution of interna-
tional terrorism and of illicit traffic in narcotic drugs at
the international level presupposed the existence of a
convention, except perhaps in cases where those crimes
were linked to other crimes punishable under general in-
ternational law.,

10. He endorsed the Special Rapporteur’s proposal that
the crimes of threat of aggression and intervention
should be left aside for the time being because of their
vague and imprecise nature, and which could, to a cer-
tain extent, be prosecuted as crimes of aggression.

11. He considered the Special Rapporteur’s proposal
on colonial domination and other forms of alien domina-
tion to be acceptable, since colonial domination was vir-
tually extinct and there was no precise definition for
alien domination, whereas criminal law required that a
crime should be defined.

12.  With regard to the crime of apartheid, which was
fortunately a thing of the past, the Special Rapporteur’s
proposal that it should be rephrased as institutionaliza-
tion of racial discrimination, merited the Commission’s
attention, but he did not think that purely hypothetical
crimes should be included in the Code.
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13. As to the recruitment of mercenaries, in so far as it
involved the participation of agents of the State, the acts
originally dealt with in article 23 (Recruitment, use, fi-
nancing and training of mercenaries) could be pros-
ecuted as crimes linked to aggression. Otherwise, he had
the same objections with regard to that crime as he did to
international terrorism and illicit traffic in narcotic
drugs.

14. The list of crimes to be included in the Code
should therefore consist only of crimes that were already
part of positive law (lex lata)

15. Given that the Code’s scope was limited both by
the title of the instrument and the mandate given to the
Commission as a result, the draft Code should cover not
all crimes under international law committed by indi-
viduals, but only those that might threaten the peace and
security of mankind or, in other words some ‘‘crimes of
crimes”’, although no hierarchy should be established
within that category of crimes. He therefore agreed with
the Special Rapporteur’s proposal that the crime of wil-
ful and severe damage to the environment should be re-
moved from the draft, on the understanding that that did
not rule out the possibility of considering it as an inter-
national crime without necessarily characterizing it as a
crime against the peace and security of mankind.

16. Since relatively few Governments had communi-
cated their comments on the draft Code and the com-
ments received could therefore not reflect the entirety of
the views of Governments and, in particular, the main
trends on various issues, the Commission must also take
account of the views that States had expressed in recent
years in the Sixth Committee and the comments they had
made on the draft statute for an international criminal
court, in which context the question of the list of crimes
had also come up. At the same time, the Commission
should retain some degree of independence in its think-
ing, not only because States had radically opposing
views on certain issues, but also because they often
changed their mind and adopted the opposing view ow-
ing to short-term political considerations or the outlooks
of individual representatives or experts responsible for
speaking for States.

17. Mr. YAMADA commended the Special Rappor-
teur for adopting a realistic approach and accommodat-
ing the observations made by Governments.

18. Commenting generally on the report, he com-
mended the Special Rapporteur’s courageous action in
having slashed the number of crimes from 12, as con-
tained in the draft adopted on first reading, to only 6,
thus increasing the possibility of wider acceptance by
Governments. He believed that the Code should deal
with only the most serious of serious crimes and those
with the gravest consequences. The list of crimes could
be shortened still further and he would express his views
on that subject when the draft Code was considered arti-
cle by article.

19. Existing treaties on international crime often
lacked the precision and rigour required by criminal law.
As those treaties were designed to require Governments
to establish national jurisdiction over the crimes defined
in the treaties and to conduct trials of such crimes in

their courts, gaps in the definition of what constituted a
crime and the specific penalties applicable could be
filled by provisions in enabling national legislation. The
Commission must, however, consider the possibility that
crimes defined in the Code might be tried in an interna-
tional criminal court. In the deliberations on the draft
statute for an international criminal court in the Sixth
Committee at the forty-ninth session of the General As-
sembly (A/CN.4/464/Add.1) and in the Ad Hoc Com-
mittee on the establishment of an international criminal
court in April 1995, the view had been taken that the
principle of legality, as expressed by the maxim nullum
crimen sine lege, nulla poena sine lege, was the corner-
stone of international criminal justice and that a form of
international criminal law that was as precise as national
criminal law was required. The Code now being formu-
lated must stand on its own and be sufficiently precise to
be applied directly by an international court without re-
course to any other source of law.

20. In his view, it was not necessary to provide a pen-
alty for each crime. The Commission was dealing with
the most serious crimes and, accordingly, the penalties
must be severe. It would suffice to incorporate one arti-
cle setting out the minimum and maximum limits for all
the crimes in the Code, with the international criminal
court being left to exercise its discretion within those
limits.

21. As to the role of the Security Council in relation to
the crime of aggression, he recalled that, under Article
39 of the Charter of the United Nations, the Security
Council was entrusted with determining the existence of
an act of aggression. Such a determination was a pre-
requisite to any trial for the crime of aggression, but that
did not in any way undermine the independence of the
judiciary. The principles of the independence of the judi-
ciary and the separation of the judiciary from the execu-
tive were intended to protect the human rights of the ac-
cused by preventing arbitrary political intervention in the
judicial process. On the other hand, the Council and the
international judiciary must have the common objective
of deterring and punishing such grave crimes as an act of
aggression. He could not foresee, within the present
framework of international law, how a trial for the crime
of aggression could be initiated in the absence of a deter-
mination by the Council of the existence of aggression.
On the other hand, there might well be a case when the
court found the accused not guilty, even though the
Council had made a determination of aggression.

22 Mr. VARGAS CARRENO congratulated the Spe-
cial Rapporteur on the new version of the draft Code
proposed in his thirteenth report, which met two con-
cerns: it took fullest possible account of the wishes of
Govermnments as stated in their comments; and it retained
in the Code only the most serious crimes, the ‘*crimes of
crimes’’, against the peace and security of mankind.

23. The purpose of the exercise undertaken by the
Commission was to draft a convention which could se-
cure approval by the international community and ratifi-
cation by a large number of States. That purpose deter-
mined some of the criteria to be observed. The first

7 See document A/AC.244/2.
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criterion related to the realistic and non-Utopian nature
of the text to be drafted, which must be consistent with
existing practice and conventional or customary law,
The text must contain many more elements of lex lata
than of lex ferenda. Its wording must be sufficiently
clear and precise to prevent conflicting interpretations.
And it must not conflict with the aspirations, or disre-
gard the legitimate objections, of States, especially in re-
spect of the gravity of the offences constituting crimes
against the peace and security of mankind.

24, Those criteria had induced the Special Rapporteur
to delete some of the crimes which had appeared in the
previous version. That was on the whole a sensible move
and the reasons put forward by the Special Rapporteur to
justify it were acceptable: insufficient existing practice
or problems now solved, as in the case of colonial domi-
nation or apartheid. However, he wished to comment on
two of the crimes removed from the list. While there was
perhaps no justification for creating a special category
for the crime of apartheid, there was no doubt of the con-
tinued existence of situations of institutionalized racial
discrimination which the draft text should continue to
address, for example in article 21 (Systematic or mass
violations of human rights). Nor was there any doubt in
the case of intervention that the principle of non-
intervention remained a fundamental rule of contempo-
rary international law which was asserted in numerous
important international instruments and had been re-
affirmed by ICJ, particularly in the Corfu Channel case®
and the case conceming Military and Paramilitary
Activities in and against Nicaragua (Nicaragua v.
United States of America),9 and confirmed by several
General Assembly resolutions, including resolution 2131
(XX), Declaration on the Inadmissibility of Intervention
in the Domestic Affairs of States and the Protection of
Their Independence and Sovereignty and resolution
2625 (XXV), the annex to which contained the Declara-
tion on Principles of International Law concerning
Friendly Relations and Cooperation among States in
accordance with the Charter of the United Nations. How-
ever, it must be acknowledged that the principle was of
limited scope, owing in particular to the decline in the
number of situations, qualifying as internal affairs and to
the emergence of situations, affecting human rights in
particular, in which the internal jurisdiction exception
was unwarranted. It therefore seemed right to delete arti-
cle 17 (Intervention). But it must be explained that the
principle of non-intervention itself remained a funda-
mental rule of contemporary law and some elements of
the deleted text, in particular parts of paragraph 2, must
be retained and incorporated, for example, in the articles
on aggression and terrorism.

25. With regard to the six articles retained, he ap-
proved of the shortening of article 15 (Aggression) to
two paragraphs of definition. However, it would be use-
ful to state that a determination of aggression was made
in accordance with international law, for that would
avoid any debate about the possible function of the Secu-
rity Council or the international criminal court or about
the reference to General Assembly resolution 3314

8 Merits, Judgment, I.C.J. Reports 1949, p. 4.
9 Ibid., 1986, p. 14.

(XXIX). That would leave very ample latitude. If the
Council made a determination of aggression, it was obvi-
ous that the effects of such a determination would be
binding on all States. The same would be true in the case
of a determination of aggression by the international
criminal court. He was in favour of retaining the present
wording of paragraph 2, which was based on Article 2,
paragraph 4, of the Charter.

26. With regard to genocide, he was grateful to the
Special Rapporteur for not departing from the text of the
Convention on the Prevention and Punishment of the
Crime of Genocide.

27. As for article 21, he preferred the title adopted on
first reading to the new title proposed by the Special
Rapporteur. Some of the acts defined in the draft Code,
such as genocide, terrorism or illicit traffic in narcotic
drugs, were crimes against humanity. But it was in the
protection of human rights that international law had
made the greatest progress and the international commu-
nity had achieved its greatest successes. Nor did he agree
with the Special Rapporteur on the inclusion of ‘‘indi-
viduals’’ as possible perpetrators of the crimes in ques-
tion. The international protection of human rights
amounted fundamentally to commissioning a specific
body to judge acts attributable to agents of the State. If
the text spoke of ‘‘individuals’’, it would clearly not be
referring to the situations with which the Commission
should be concerned. Crimes committed by individuals
were unfortunately commonplace occurrences: news-
papers in all countries reported daily a large number of
crimes, such as murder, torture and other crimes com-
mitted by individuals that did not constitute crimes
against the peace and security of mankind. The article
was concerned with acts, such as terrorism or deporta-
tion, for example, committed on behalf of a State. It was
also necessary to retain the requirement of the mass and
systematic scale of such acts, for an isolated act would
not constitute a crime against the peace and security of
mankind.

28. The list of crimes must be drafted clearly and pre-
cisely. He favoured the deletion of persecution, since it
was not a generic act. On the other hand, certain omis-
sions from the list of crimes must be made good. He had
in mind primarily enforced disappearances, which con-
stituted one of the most serious crimes of the second half
of the twentieth century in some parts of the world. Pur-
suant to State policy, thousands of persons had disap-
peared after arrest. The press had published the confes-
sion of the current Chilean Commander-in-Chief who
had acknowledged ordering the arrest and execution of
thousands of people whose bodies had then been
dumped at sea. Those were very serious violations of hu-
man rights which truly constituted crimes against the
peace and security of mankind and should be mentioned
in the draft Code. Institutionalized racial discrimination
should also be included if the article on apartheid was
deleted.

29. With regard to article 22 (Exceptionally serious
war crimes), he endorsed the Special Rapporteur’s excel-
lent idea of basing the text on the statute of the Interna-
tional Tribunal for the Former Yugoslavia and on the
Geneva Conventions of 12 August 1949 and the Protocol
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additional to the Geneva Conventions of 12 August
1949, and relating to the protection of victims of interna-
tional armed conflicts (Protocol I).

30. On the other hand, he was afraid that the difficul-
ties to which the new version of article 24 (International
terrorism) might give rise would prevent the Commis-
sion from reaching a consensus. The first cause of prob-
able difficulty lay in the possible inclusion in the defini-
tion of terrorism of an act committed by a person ‘‘as an
individual’’, as proposed by the Special Rapporteur. Sec-
ondly, the definition of terrorism should stand on its own
and not be made by reference to subjective motives and
to the objective of the terrorist act. Another cause of dif-
ficulty lay in the ‘‘international’’ character of terrorism.
Referring to the recent attacks in Oklahoma City and
Buenos Aires, for example, he wondered whether the
fact was decisive that in the former the alleged perpetra-
tors were United States citizens and in the latter they
were foreigners. The Commission should discuss that
point and endeavour to arrive at a consensus.

31. He agreed that article 25 (Illicit traffic in narcotic
drugs) should be included in the draft Code. In his view,
the basic element to be taken into account in both the
version adopted on first reading and the new one was the
scale on which such traffic was carried out.

Mr. Sreenivasa Rao resumed the Chair.

32. Mr. KABATSI said that it had all along been the
Commission’s task to produce not an international crimi-
nal code, but a code of the crimes that most outraged the
conscience of mankind—the ‘‘crimes of crimes’’. But
could it really be said that such *‘crimes of crimes’’ were
confined to the six that had been included in the new list
proposed by the Special Rapporteur? He had rightly
started with the principle that it was necessary to defer to
the political will of States, but it was important, at the
same time, not to form an incomplete picture in that con-
nection by basing it on the will of the few States that had
given their comments on the draft Code. The silence of
the States that had not made observations could equally
be interpreted as an acceptance of the old list. There was
nothing to suggest that those States would have agreed
to the elimination of, for instance, colonial domination
or wilful damage to the environment when whole com-
munities, countries and even regions could suffer irrepa-
rable damage that originated in nuclear, chemical or bac-
teriological plants. With regard to apartheid, States
seemed to feel not that that crime had no place in the
draft Code, but, rather, that the positive changes in re-
cent years meant that there was no longer any need to
worry about a problem that would in any event be cov-
ered by article 21. On the other hand, while apartheid
had disappeared in South Africa, the phenomenon per-
haps existed elsewhere or could resurface in even more
acute form. It would therefore be advisable to keep the
crime of apartheid in the Code, possibly under the head-
ing *‘Institutionalization of racial or sectarian discrimi-
nation”’. For the same reasons, the Special Rapporteur
had been right to retain article 25.

33. With regard to the applicable penalties, it should
suffice to prescribe an upper limit for all the crimes,
leaving it to the courts to determine the penalty in each
particular case. In that connection, it might be advisable

to follow article 47 of the draft statute for an interna-
tional criminal court. As to the relationship between the
role of the Security Council and the question of aggres-
sion, the probability that an act or a situation of aggres-
sion was not determined as such by the Council was per-
haps unlikely in the immediate future, but it could not be
entirely excluded. It was still not too late to warn against
the risks of unjustified immunity that would follow if the
Council found that, for political reasons, it lacked the ca-
pacity to determine that there had been aggression. It
was never a good idea to leave the exclusive power to
determine whether there had been a criminal act to a po-
litical body, even if it was the Security Council of the
United Nations.

34. Mr. SZEKELY said that the mutilation done to the
draft Code might even result in the Commission submit-
ting to the General Assembly a draft resolution and not a
draft Code. He favoured a list that was longer and a
Code that was as comprehensive as possible. There was
somewhat of a contradiction in the statement that, for an
internationally wrongful act to become a crime under the
Code, it was not enough for it to be of extreme gravity; it
was also necessary for the international community to
decide that it was so, and then to allow a small number
of States to take that decision. The silence of the large
majority of States—quite apart from the fact that it could
be interpreted to mean ‘‘he who says nothing con-
sents’’—should act as an incentive to be imaginative and
to find a way of ascertaining the views of a larger num-
ber of States. The Commission must certainly take care
not to lose sight of political reality, but it would be run-
ning the greatest risk of doing so if it failed to do every-
thing to secure the views of the majority of States. For
instance, the crime of intervention, which it was hoped,
apparently, to exclude from the list, was a contemporary
fact of life and peoples suffered from it. And who could
guarantee that colonial domination and apartheid were
definitely a thing of the past? As for wilful and serious
damage to the environment, they were a fact of life, not
just now, but for future generations.

35. It would be regrettable if, as a result of the omis-
sion or negligence of the majority of States, the Com-
mission had to restrict the scope of the Code unduly and
to refrain from strengthening international law and inter-
national peace and security by drafting a Code that re-
flected the views of only some States. The basic mistake
perhaps was to believe that it was a question of choosing
between what should be included and what should be ex-
cluded, whereas it was rather a matter of knowing how
to distinguish crimes of extreme gravity from those
which were, in addition, a threat to the peace and secu-
rity of mankind. The question of-the characterization of
crime (part one of the draft Code) and of the criteria ap-
plicable to that characterization must therefore be re-
viewed. It was by recognizing the highest threshold of
the gravity and by defining the public interest it hoped to
cater for in the Code that the Commission could more
closely reflect the majority wish of the international
community as to the crimes to be included in the Code.

The meeting rose at 11.40 a.m.
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2382nd MEETING

Wednesday, 10 May 1995, at 10.05 a.m.

Chairman: Mr. Pemmaraju Sreenivasa RAO

Present. Mr. Al-Khasawneh, Mr. Arangio-Ruiz,
Mr. Bennouna, Mr. Bowett, Mr. de Saram, Mr. Eiriks-
son, Mr. Fomba, Mr. Giiney, Mr. He, Mr. Idris, Mr. Ja-
covides, Mr. Kabatsi, Mr. Kusuma-Atmadja, Mr. Luka-
shuk, Mr. Mahiou, Mr. Mikulka, Mr. Pambou-
Tchivounda, Mr. Razafindralambo, Mr. Rosenstock, Mr.
Szekely, Mr. Thiam, Mr. Tomuschat, Mr. Vargas Car-
refio, Mr. Villagrdn Kramer, Mr. Yamada, Mr. Yankov.

Draft Code of Crimes against the Peace and Security
of Mankind' (continued) (A/CN.4/464 and Add.1
and 2, sect. B, A/CN.4/466,° A/CN.4/L.505,
A/CN.4/L.506 and Corr.l, A/CN.4/L.509 and
Corr.1)

[Agenda item 4]

THIRTEENTH REPORT OF THE SPECIAL RAPPORTEUR
(continued)

1. Mr. JACOVIDES said that the topic under consid-
eration, and the related questions of an international
criminal jurisdiction and the definition of aggression,
had a long history in the United Nations dating as far
back as 1947. The present phase had commenced follow-
ing the achievement of a consensus on General Assem-
bly resolution 3314 (XXIX), adopted in 1974, which laid
down, in the annex, the Definition of Aggression. Subse-
quently, in 1981, the General Assembly had given an in-
dication of what it expected of the Commission when it
had invited it by resolution 36/106, to examine the draft
Code of Offences against the Peace and Security of
Mankind with the ‘‘required priority’’, and to take ac-
count of the results achieved by the process of the *‘pro-
gressive development’’ of international law. The draft
Code of Crimes against the Peace and Security of Man-
kind had ultimately been adopted on first reading in
1991. He very much hoped that the final lap had now
been reached, at least so far as the Commission was con-
cerned, and that, before its mandate ended in 1996, the
Commission would have discharged its duty to the Gen-
eral Assembly by submitting a legal document that was
comprehensive but lean and designed to ensure the wid-
est possible acceptability and effectiveness.

2. His only comment with respect to the Special Rap-
porteur’s twelfth report’ pertained to article 5 (Respon-

! For the text of the draft articles provisionally adopted on first
reading, see Yearbook . . . 1991, vol. II (Part Two), pp. 94 et seq.

2 Reproduced in Yearbook . . . 1995, vol. II (Part One).

3 Yearbook . . . 1994, vol. II (Part One), document A/CN.4/460.

sibility of States) which, in his view, should be retained,
since he felt strongly that a State should be held interna-
tionally liable for damage caused by its agents as a result
of a criminal act committed by them.

3. The Special Rapporteur was to be commended on
the well-reasoned approach taken in his thirteenth report
(A/CN.4/466) and for honouring his promise to limit the
list of crimes to offences whose characterization as
crimes against the peace and security of mankind was
hard to challenge. He had had difficult choices to make
and, on the whole, had made them wisely. As the Special
Rapporteur had himself rightly pointed out, had he de-
cided to proceed on the basis of the 12 crimes adopted
on first reading, the draft Code might have been reduced
to a mere exercise in style. The Commission was not
drafting a general international penal code but was con-
centrating on a list of the most serious international
crimes against the peace and security of mankind and
one that the international community would be able to
approve and ratify. Inevitably, therefore, the choice was
considerably restricted.

4. Though it was unfortunate that so few States had re-
sponded with their written observations on the draft
Code as adopted on first reading, that did not, in his
opinion, reflect a lack of interest on the part of the inter-
national community. There were many other ways in
which States could manifest their will, not least by the
positions taken during the consideration of the report of
the Commission by their representatives in the General
Assembly. There were practical considerations, too, to
be borne in mind, particularly in the case of small States
with limited resources, and there was the fact that, for
the past three years, the focus had been on the draft stat-
ute for an international criminal court rather than on the
draft Code. Lastly, silence could be construed as con-
sent.

S. At all events, many thought that, notwithstanding
the arguments in favour of retaining certain crimes in-
cluded in the draft Code adopted on first reading, the
Code would have to be restricted to the most serious
crimes having grave consequences for international
peace and security: it was a concession dictated by po-
litical reality.

6. It was only partly true to say that the Commission
was a codifier, not a legislator. While the Commission
must not fall out of step with the political will of
States—the legislators—it had responsibility under its
statute for the progressive development of international
law. That applied in particular, in the light of General
Assembly resolution 36/106, to the topic under discus-
sion, though where codification ended and progressive
development of international law began was a controver-
sial and subjective matter.

7. In view of those considerations and despite some
misgivings, he believed that the Special Rapporteur had
been wise to cut back sharply on the number of crimes to
be covered by the Code. At the same time, he trusted that
no further drastic surgery would be necessary. The draft
Code’s substance must be preserved so that the final text
was a robust and living instrument, with reasonable pros-
pects of being acceptable to the international community
as a whole.
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8. The omission of certain crimes from the list in the
Code should not imply that the crimes in question were
unimportant. True, threat of aggression and intervention,
for example, lacked the rigour required by criminal law,
but those crimes, and indeed mercenarism, could come
under the general rubric of aggression or terrorism. Non-
intervention, of course, was a cardinal principle of inter-
national law enshrined in treaties, decisions of ICJ such
as those in the Corfu Channel case® and the case con-
ceming Military and Paramilitary Activities in and
against Nicaragua (Nicaragua v. United States of
America),” as well as in United Nations resolutions. It
was a principle that remained wholly valid. While colo-
nial domination and other forms of alien domination
were abhorrent, colonial domination was, he hoped, a
thing of the past and therefore had no realistic chance of
being accepted if it was included in the Code. There was
also no need for a separate section on the environment,
since damage to the environment, such as wilful nuclear
pollution or the poisoning of vital international water-
courses, would, if it affected international peace and se-
curity, be punishable as an international crime under
other rubrics of the Code such as aggression, war crimes
and international terrorism. Again, there was no need to
include apartheid in the Code, particularly since apart-
heid had been superseded by political developments in
South Africa. On the other hand, an appropriate form of
wording should be incorporated in one or other of the ru-
brics of the Code to make institutionalized racial or eth-
nic discrimination, which still persisted in some parts of
the world, a criminal act, The aim would be to prevent
its continuation, or even emergence, in other contexts.

9. Of the six crimes now proposed by the Special Rap-
porteur for inclusion in the Code, aggression was un-
questionably of crucial importance. The adoption by
consensus, after long and painstaking effort, of General
Assembly resolution 3314 (XXIX) which laid down the
Definition of Aggression in the annex, had removed any
pretext for not proceeding with work on the Code. In his
thirteenth report, the Special Rapporteur indicated that
Switzerland rightly stated in its written observations that
the proposed definition of aggression rested mainly—
and with perfect justification—on that contained in Gen-
eral Assembly resolution 3314 (XXIX). That definition
therefore formed the basis of article 15 (Aggression),
adopted on first reading in 1991. On the other hand, the
United Kingdom stated that a resolution intended to
serve as a guide for the political organs of the United
Nations is inappropriate as the basis for criminal pros-
ecution before a judicial body. That view had received
wide support from a number of Governments which had,
however, also participated in and consented to General
Assembly resolution 3314 (XXIX), in the knowledge
that the whole exercise had been undertaken in the con-
text of the Code and with a view to supplying the miss-
ing link, namely, the Definition of Aggression.

10. In the circumstances, it would be interesting to
know whether the Security Council, at any stage in the
exercise of its functions under Article 39 of the Charter
of the United Nations, had ever relied expressly on that

4 See 2381st meeting, footnote 8.
3 1bid., footnote 9.

resolution. In the one situation with which he was most
familiar and which had involved the massive use of
force, it had not done so. At all events, on the clear un-
derstanding that Assembly resolution 3314 (XXIX)
would retain its validity, he would be prepared to go
along with the Special Rapporteur’s proposed new word-
ing, which defined aggression by reference to article 1 of
the Definition of Aggression. The latter article was itself
based on Article 2, paragraph 4, of the Charter and, ac-
cording to the prevalent view, provided the clearest in-
stance of jus cogens and was therefore difficult to dis-
pute.

11. The closely related matter of the functions of the
Security Council under Article 39 of the Charter in de-
termining the existence of an act of aggression and of the
international criminal court in deciding the issue of the
criminal responsibility of individuals was important in
terms of the effectiveness of the Code and of the pros-
pect of its acceptability. In legal terms, the matter was
important in that it raised questions as to separation of
powers between the political and judicial organs and of
the equality of the States represented on the Security
Council, and more particularly of its permanent mem-
bers. Should there be five such members, as at present,
or more? In practical terms, it could mean that individ-
uals not only from the permanent members of the Coun-
cil, with the power of veto, but also from their allies and
protégés, would be exempt from criminal responsibility
since, as stated in paragraph (8) of the commentary to ar-
ticle 23 of the draft statute for an international criminal
court:®

Any criminal responsibility of an individual for an act or crime of ag-
gression necessarily presupposes that a State had been held to have
committed aggression, and such a finding would be for the Security
Council acting in accordance with Chapter VII of the Charter of the
United Nations to make.

The saving clause in the fourth preambular paragraph of
the Definition of Aggression (**. . . nothing in this Defi-
nition shall be interpreted as in any way affecting the
scope of the provisions of the Charter with respect to the
functions and powers of the organs of the United Na-
tions’’) could also serve a useful purpose in that context.
The whole point, really, was whether there was a will-
ingness to sacrifice sovereign equality and justice for all
as the price for political acceptability.

12. He agreed that the distinction between ‘‘acts of ag-
gression’’ and ‘‘wars of aggression’’ no longer applied,
particularly in view of the adoption of the Charter of the
United Nations and earlier instruments that outlawed
war. Such acts of aggression as invasion or annexation
of territory were sufficiently serious to constitute not just
wrongful acts but crimes under the Code.

13. Genocide, of the crimes covered by the draft Code,
was the one that presented the least difficulty, since there
was broad agreement in that respect in the international
community as reflected in the Convention on the Preven-
tion and Punishment of the Crime of Genocide. In that
connection, the written observation by the Government
of the United Kingdom, as contained in the thirteenth re-
port of the Special Rapporteur, on the relationship

6 See 2379th meeting, footnote 10,
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between the Code and article IX of the Convention was a
welcome reminder of the need for the acceptance of
compulsory third party settlement in all multilateral law-
making conventions. Subject to any necessary drafting
changes, therefore, the Special Rapporteur’s proposed
text was acceptable.

14. Article 21 proposed by the Special Rapporteur for
inclusion in the draft Code was entitled ‘‘Crimes against
humanity’’. Actually, the reference in the previous title
of the article to ‘‘mass’’ violations was meant to indicate
the gravity of the offence. The Drafting Committee
might therefore wish to reconsider the matter. Person-
ally, he had no strong views and could in fact accept the
new title. The definition of torture which appeared be-
tween square brackets, was not really necessary and up-
set the balance of the draft article. On the other hand, the
reference to ‘‘all other inhumane acts’’ was in keeping
with other similar instruments and should be retained, as
should the reference to ‘‘deportation or forcible transfer
of population’’. The article could perhaps be expanded
to cover institutionalized racial or ethnic discrimination,
as a consequence of the omission of apartheid from the
Code. Consideration should likewise be given to the in-
clusion of a reference, as suggested by the Government
of Australia, to the practice of systematic disappearance
of persons, which was indeed of major humanitarian
concern in many parts of the world.

15. Article 22 proposed by the Special Rapporteur en-
titled ‘“War crimes’’ reflected the Special Rapporteur’s
conclusion that the reservations expressed with respect
to the new concept of exceptionally serious war crimes,
as referred to in the draft adopted on first reading, were
valid; hence, it was difficult in practice to establish a
precise dividing line between the ‘‘grave’’ breaches de-
fined in the Geneva Conventions of 12 August 1949 and
the Protocol additional to the Geneva Conventions of 12
August 1949, and relating to the protection of victims of
international armed conflicts (Protocol I), on the one
hand, and the ‘‘exceptionally grave breaches’’ referred
to in the draft adopted on first reading, on the other. That
conclusion raised some difficult issues for the Commis-
sion on which it would be interesting to hear members’
views. During the debate on the Commission’s report in
the Sixth Committee, a strong preference had been
voiced for the wording used in draft articles 21 and 22 of
the draft Code as adopted on first reading in 1991. In
particular, paragraph 2 (b) of article 22 had given rise to
no objection. A solid foundation for that provision was
also to be found in article 85, paragraph 4, of Protocol L.
Consequently, while he appreciated that paragraphs 1 (g)
and 2 (d) and 2 (e) of the proposed text went some way
to meeting the point, he would strongly urge that the ref-
erence to the establishment of settlers in an occupied ter-
ritory and changes in the demographic composition of an
occupied territory, as adopted on first reading, should be
retained.

16. On the basis of the observations of States and his
own views, the Special Rapporteur had expanded the
scope of article 24 (International terrorism) so that the
perpetrators included not only agents or representatives
of States but also private individuals acting on behalf of
groups or associations. Bearing in mind the instances of
international and also of national or internal terrorism

(from the New York World Trade Centre bombing to
those in Buenos Aires and Oklahoma City), that would
seem to be the right approach. Since there was as yet no
generally acceptable definition of terrorism, in practical
terms the piecemeal approach to identifying specific
categories of acts that the entire international community
condemned such as aircraft sabotage, aircraft hijacking,
attacks against officials and diplomats, hostage taking,
theft or unlawful use of nuclear material could lead to
some progress in combating terrorism. None the less, in
a Code such as the one on which the Commission was
engaged, common rules applicable to all forms of terror-
ism should be included in order to suppress and punish
them. The present text might not be perfect, but was
aimed in the right direction.

17. Some very valid points were made in the written
observations of Governments, notably by Australia and
Switzerland concerning article 25 (Illicit traffic in nar-
cotic drugs). Indeed, more detailed work needed to be
done on the relationship between that draft article and
existing conventions such as the United Nations Con-
vention against Illicit Traffic in Narcotic Drugs and Psy-
chotropic Substances, working out methods for mutual
assistance between States in the prosecution of offenders
and prevention of money laundering, and on the relation-
ship between the jurisdiction of national legal systems
and the proposed international jurisdiction under the
Code. The fact was that ‘*narco-terrorism’’ could have a
destabilizing effect on some countries, notably those in
the Caribbean, which strongly advocated including it in
the Code. Drug trafficking, whether by agents of a State,
individuals or organizations, could adversely affect inter-
national relations. The Special Rapporteur was right to
say that many small States were unable to prosecute per-
petrators of such traffic when carried out on a large scale
in their own territory. He was also right in proposing to
add the words ‘‘on a large scale . . . or in a transbounda-
ry context’’ to the text.

18. Lastly, on the issue of penalties, the best course
seemed to be, considering the gravity of the crimes en-
compassed by the Code, to stipulate a maximum penalty
of life imprisonment, subject to the discretion of the in-
ternational criminal court to specify such other terms as
the particular circumstances of the case might require. In
any case, that issue had been dealt with by the Commis-
sion in the context of article 47 of the draft statute as re-
cently as 1994. As he had repeatedly said, if it was to be
an effective and complete legal instrument, the Code had
to include the three elements of crimes, penalties and ju-
risdiction. So, whether the issue of penalties was dealt
with in the context of the Code (list of crimes) or in the
context of the international criminal court was not of
great practical importance.

19. It was his fervent hope that, as far as the Commis-
sion was concerned, it was now about to finalize a major
project, providing the international community with an
instrument which Governments could in good con-
science adopt and apply, thereby taking an important
step forward towards international legal order during the
United Nations Decade of International Law.}

7 Ibid.
8 Proclaimed by the General Assembly in its resolution 44/23.
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20. Mr. ROSENSTOCK said that, as he recalled
events, Mr. Jacovides’ remark that General Assembly
resolution 3314 (XXIX) on the definition of aggression
had been part of an effort in connection with the draft
Code was not quite correct. When the exercise of draft-
ing a Code had been abandoned for lack of a definition
of aggression, a committee had been established to de-
cide when the matter should be reverted to—a commit-
tee whimsically referred to by some as the ‘‘propitious-
ness committee’’, because every time it met after a lapse
of some years it had been determined that the time was
not yet propitious to resume the attempt to draft a defini-
tion of aggression in the context of the Code. Then, in
the late 1960s, the Soviet Union had made an annual
proposal to the General Assembly—often agitation
propaganda in some respects—that an attempt should be
made to define aggression. That attempt constituted a
separate exercise from the one launched in the context of
the draft Code. When the exercise had been concluded
with the drafting of a text entitled ‘‘Definition of Ag-
gression’’ and without unduly bitter political fallout, no
one involved seriously supposed that the text would be
of use in criminal law or that it could be related to the
draft Code in any immediate sense. Rather it had been
thought to constitute some measure of political guidance
for the Security Council, without prejudice to the Coun-
cil’s discretion under Article 39 of the Charter of the
United Nations. Against that background, it was quite
understandable that the definition of aggression pro-
duced by the General Assembly was not very helpful.

21. Mr. PAMBOU-TCHIVOUNDA said that the Com-
mission was now in the second week of its consideration
of the thirteenth report, a foretaste of which it had re-
ceived during the presentation of the report by the Spe-
cial Rapporteur at the 2379th meeting. The presentation
had been sober and concise, like the report itself, though
it lacked the density of the latter, something which had
been commented on by a number of previous speakers. It
was a concrete, practical report, and thus one intended to
meet the expectations of the Commission itself and of
the General Assembly. That important quality had been
stressed, and he did not dispute it.

22. What, then, remained to be said with regard to the
thirteenth report at the present juncture? It was certainly
a prudent and skilful report, which reflected the lofty at-
tachment to the idea that the Special Rapporteur was at
the service of the Commission. For example, on the
question whether the list of crimes should be expanded
or pared down still further, the Special Rapporteur re-
plied in the report that that would be for the Commission
to decide. Similarly, with regard to the question whether
a scale of penalties should be established, leaving it up
to the courts concerned to determine the applicable pen-
alty in each case, his reply was that, given the silence of
Governments on the matter, it was now for the Commis-
sion to choose which course to follow. In both of those
cases, the Commission would perhaps have been grateful
to the Special Rapporteur if, without necessarily adopt-
ing too bold an approach, he had offered some clarifica-
tion. However, the Special Rapporteur had instead
donned the sumptuous cloak of some Governments’ ob-
servations, otherwise referring only to a few existing le-
gal instruments, hand-picked to support his cause. That

method deprived the thirteenth report of both vision and
breadth.

23. Why did the thirteenth report lack vision? In what
respects did draft articles 15 to 25 lack breadth? To be-
gin with, he noted that the report was based on what was
intended to be an exclusively realistic approach: the Spe-
cial Rapporteur confined himself to the existing state of
affairs as reflected in the observations of Governments
and in the existing legal instruments. The Special Rap-
porteur’s reasoning could be summed up as being that, in
order to be included in the Code, crimes against the
peace and security of mankind must meet two prerequi-
sites: their status must be the subject of consensus in the
international community, and they must be regulated at
the international level by means of conventions. It was a
way of ensuring that the Code would be subject to the
principle of legality, which was stricter in criminal law
matters than in any other system. The principle of nul-
lum crimen sine lege, nulla poena sine lege would thus
be fully met. That reasoning had led to the drawing up of
the short catalogue of crimes that embodied the Special
Rapporteur’s preference for the restrictive approach. He
endorsed all the criticisms levelled at that approach by
earlier speakers, for it was vitiated in three respects.
First, it seemed to have a tactical dimension in its inten-
tion, albeit understandably, to finalize the draft Code at
any cost, thereby meeting the expectations of the interna-
tional community. Taken to extremes, however, the ap-
proach verged on opportunism, so limited were the
sources of the guidelines provided by the international
community which the Special Rapporteur had selected,
in a process that seemed unjustifiable in view of the
many reactions expressed by the delegations of a number
of States in the Sixth Committee.

24. Secondly, the approach seemed to echo, or simply
replicate, the approach adopted in the draft statute for an
international criminal court, which included, as an an-
nex, extracts from international legal instruments which,
instead of defining the crimes in question, gave illustra-
tive examples of one or another category of crimes. Even
so0, such a panorama had the attraction of inviting a syn-
thesis with a view to providing a concrete but general
definition of the concept of a crime against the peace and
security of mankind. Perhaps, moreover, such a defini-
tion did exist, in which case it would have been worth
including in the thirteenth report. Yet from indifference
the Special Rapporteur had made no response. Further-
more, one could not but regret the fact that, when exam-
ining the thirteenth report, the Commission had not con-
sidered the idea of setting up a special mechanism
responsible for harmonizing the provisions of the draft
Code and of the draft statute with a view to achieving a
more coherent and integrated structure.

25. Thirdly, the Special Rapporteur’s attachment to lex
lata had led him into a great error, which was manifested
in two ways: to begin with, in an unequal treatment of
the crimes under consideration, in the light of existing
legality. Thus, aggression was singled out for special
treatment, whereas apartheid was eliminated, and wilful
damage to the environment was shelved indefinitely.
That approach allowed substantive problems to remain
unresolved—problems that were not necessarily ques-
tions of competence. Again, and more important, that
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error was manifested in a weakening of the task of codi-
fication: lex lata generated by conventions had given rise
to different systems, systems which, in the terminology
used by ICJ, were self-sufficient. The drafting of a Code
of Crimes against the Peace and Security of Mankind be-
longed to quite a different field than that of codification
within the meaning of article 15 of the Commission’s
statute. In the present instance, if one restricted oneself
to the definition of the task of codification contained in
article 15 of the Commission’s statute, one was bound to
wonder what had become of the ‘‘extensive State prac-
tice, precedent and doctrine’’ allowing for ‘‘the more
precise formulation and systematization of rules of inter-
national law”’. Indeed, those rules—rules that would set
forth the relevant criteria whereby the judge could iden-
tify a crime or category of crimes for which they
provided—must be defined. There was no conflict or in-
compatibility between the Code and the systems existing
elsewhere. The task of drafting a Code could be accom-
plished without the Commission being doomed to adopt
either excessive or insufficient realism.

26. As to the results achieved by the Special Rappor-
teur in his thirteenth report, the outcome of his low-
profile approach was a list of crimes substantially shorter
than that adopted by the Commission on first reading in
1991. Regrettably, it had to be said that that result was
very middling—not only because the proposed list
lacked the references and general definition one might
have expected to find but also because it was deficient in
content. It was in those two respects that, in his view, the
result lacked breadth.

27. At what level in the structure of the Code should a
general definition be situated? He would confess that he
did not know. In any case, it was less a question of form
than one of substance. A general definition of the cat-
egory of crimes constituting crimes against the peace
and security of mankind was not merely necessary, but
indispensable, as a sort of common denominator on the
basis of which the Code itself could specify those
crimes. Previous speakers had pointed the way forward;
and he endorsed the approach advocated by Mr. Mahiou
(2380th meeting) in that regard. Furthermore the general
definition should be immediately followed by an equally
general proposal, setting forth the principle of the appli-
cable penalty. There were two reasons: first, to bring the
draft Code and the draft statute into line, since the latter
specified a maximum penalty of imprisonment; sec-
ondly, because, as the Special Rapporteur pointed out in
his report, it would be difficult, in the Code, to stipulate
different penalties for offences which were uniformly
considered to be extremely serious.

28. The principle of legality made the need for a gen-
eral definition, together with a definition of each crime,
indispensable. The Code would be a mandatory point of
reference for the courts responsible for applying it, fore-
most among them the international criminal court. It was
not the role of the judge, in criminal matters, to establish
crimes, but rather to apply a penalty to the perpetrators,
in a case falling within his jurisdiction. Common sense
dictated that the Code must play a leading role in the
proceedings of the international criminal court, either
under the heading of applicable law and/or competence.
Nor should there be any misconception about the ques-

tion of characterization, an exercise that constituted a
comparison between a previously defined category and a
specific case. In other words, the definition fell within
the area delimited by the drafting of the Code, and the
characterization played its part when the Code was ap-
plied, thus making it the exclusive concern of the judge.
It was for the Commission to propose to States a com-
plete body of rules, without the need for recourse to a
United Nations body, political or otherwise. To give
such a body responsibility for defining a crime or for
characterizing a given situation as equivalent to that
crime for the purposes of trial proceedings in a judicial
body would necessitate a revision of the Charter,

29. He appealed to the Commission to face up to its re-
sponsibilities, one of the foremost being the task of re-
drafting, in a more expanded form, the list of crimes
against the peace and security of mankind now proposed
by the Special Rapporteur. The restrictive approach
could not be justified. Mankind was an evolving, dy-
namic concept. So, too, was time: for when it came to
celebrating the fiftieth anniversary of the United Na-
tions, it was more than likely some bold delegations
would assert that the system was outmoded and that it
should be reformed. That remained to be seen, but it was
the law’s ineluctable task to adapt both to mankind and
to time, in other words, to anticipate the terms and limits
of their development, thereby contributing to the process
of inventing itself and transcending itself,

30. Utopia or reality? The question of the peace and
security of mankind showed that Utopianism was now a
thing of the past. The world was engaged in ploughing a
new furrow, that of a new world order. Could that new
world order be anchored in the prerogatives of sover-
eignty? He doubted it, for, to cite just one example, sov-
ereignty had lost control of the means of mass destruc-
tion that posed a major threat to mankind. That new
world order would have as its anchor, not sovereignty,
but mankind.

31. Mr. THIAM (Special Rapporteur) said he wished
to respond to Mr. Pambou-Tchivounda on two matters.
On the question of a general definition of crimes against
the peace and security of mankind, Mr. Pambou-
Tchivounda had participated in the meetings of the Com-
mission and of the Drafting Committee for a number of
years and had never once proposed a general definition
in either body. Instead of wasting time talking for the
sake of talking, he shounld come up with some specific
proposals, which the Commission could then discuss.

32. It had not previously been customary for members
of the Commission to engage in personal attacks against
one another. He was not an opportunist, nor did he base

. his reports on tactical considerations. On the contrary, he

said what he thought, out of respect for the law. He
urged all members to consider his report objectively,
without becoming embroiled in pointless considerations.

33, Mr. PAMBOU-TCHIVOUNDA said his com-
ments on the report had certainly not been intended to
distress the Special Rapporteur, and if they had done so,
he offered his most heartfelt apologies to the Special
Rapporteur and to the Commission as a whole.
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34, Mr. FOMBA said that the principle of nullum cri-
men sine lege, nulla poena sine lege raised a number of
difficulties in terms of the interrelationship between in-
ternational law and domestic law. The Commission had
to decide whether to adopt a flexible or rigid interpreta-
tion of that principle.

35. A rigid interpretation of nullum crimen sine lege,
nulla poena sine lege would have several consequences
for the elaboration of the draft Code. The Commission
would have to take up a list of offences, scrutinize the
relevant legal texts and weed out those that were not as
rigorous as domestic law demanded. The result would
necessarily be a restrictive approach to drafting the
Code. With a flexible interpretation of that principle, it
would be acknowledged that the international commu-
nity was different from national society, that interna-
tional law differed from national legislation, and that it
was not possible to go too far in drawing any analogies
between them. Accordingly, the Code would include all
crimes on which legal texts, whatever their inadequacies,
were extant. The result would be an extensive approach.
The Commission’s task was to find the happy medium.

36. In applying the nullum crimen sine lege, nulla
poena sine lege principle to the Code, the Commission
should make up a list of all the crimes it proposed to in-
clude; send the list to all States; ask them which they
considered to be the most serious crimes, both intrinsi-
cally and in their sociopolitical dimensions; identify
those that were already covered by legal texts; evaluate
the relevant legal texts in both their domestic and inter-
national ramifications, and especially in terms of the re-
quirements of criminal law; and propose texts where
none already existed and submit them to States.

37. As to the concept of crimes against the peace and
security of mankind, a number of linguistic and substan-
tive issues still had to be cleared up. For the practical ap-
plication of the concept, the Commission must pinpoint
the most objective and relevant criteria possible for iden-
tifying offences that had truly serious implications for
the peace and security of mankind. It should then bring
all those criteria together and draw up the list of crimes
accordingly.

38. The Commission’s mandate was viewed from a
number of different standpoints in the relevant interna-
tional instruments, by the Commission itself and by
States. Undoubtedly, the Commission’s role was to ana-
lyse legal texts, evaluate whether they could be accepted
by States, identify their failings and propose changes. At
some point it would have to determine whether its man-
date involved the codification or the progressive devel-
opment of international law, or both. It could not over-
step its bounds, however: States were the ultimate
arbiters of its efforts, and it must discern and reflect their
intentions. Where a large majority of States desired
changes of form or substance in the Commission’s
drafts, the Commission must be responsive to their
wishes. It must not be afraid to innovate if such a course
was in the general interest of States.

39. With regard to the draft Code, and specifically arti-
cle 15, the only existing definition of aggression was
found in General Assembly resolution 3314 (XXIX).
That text was politically oriented, however, and it was

questionable whether it could fulfil a juridical function.
Mr. Mahiou had made a number of interesting remarks
in that regard.

40. The Commission had three options on the matter of
aggression. It could mention it without defining it—
which was surely not the best course of action, as it
would force any international court considering a case of
aggression to create jurisprudence by specifying the acts
that constituted the offence. Alternatively, the Commis-
sion could confine itself to a general definition, which
would not be as bad a solution. Finally, the definition
could be accompanied by a non-exhaustive listing,
which would leave the door open for the law to evolve.
That, too, would be preferable to having no definition at
all.

41. The discussion on whether punishment should be
meted out for acts of aggression or for wars of aggres-
sion was spurious, and he felt no inclination to enter into
it. Wars were made up of acts, after all, and how could
one differentiate between isolated and non-isolated acts
or quantify the gravity of breaches of the laws of war?

42. On the matter of the role of the Security Council in
the maintenance of international peace and security and
in the application of penalties, the question was whether
a flexible or rigid approach should be taken to the princi-
ple of separation of powers between the various institu-
tions of the international community. He was for a rigid
approach, because legal considerations should prevail
over political ones.

43. He did not agree with Mr. Tomuschat (2380th
meeting) that the new paragraphs 3 and 4, proposed for
article 19 (Genocide), should be deleted. Incitement to
commit genocide and attempts to commit genocide were
realities in the world today. One could argue that they
were implicitly covered by the phrase ‘‘ordered the com-
mission of”’, in paragraph 1 of the new text proposed by
the Special Rapporteur. According to that argument, an
order that had been carried out would be equivalent to
the commission of an act, while an order not carried out
would constitute incitement or attempted genocide.

44. The example of Rwanda, and the situation devel-
oping in Burundi, pointed all too clearly to the need to
go beyond the Convention on the Prevention and Punish-
ment of the Crime of Genocide by making incitement
and attempted genocide punishable offences. In the com-
ments made by Governments mentioned in the thirteenth
report, Australia had requested the Commission to re-
examine the question of the applicable penalty and had
warned that the penalty to be specified in article 19
might be inconsistent with the Convention. That prob-
lem had arisen in Rwanda, where the Government had
favoured the death penalty in accordance with domestic
criminal law, while article 23 of the statute of the Inter-
national Tribunal for Rwanda’ had only provided for im-
prisonment. There was a real danger that individuals
who were to be tried by domestic criminal courts—the
lesser criminals, in fact-—would be subject to the death
penalty, while the major culprits would incur only sen-
tences of imprisonment because they were tried by an in-

9 See 2379th meeting, footnote 11.
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ternational tribunal. The same problem had apparently
arisen in connection with the former Yugoslavia.

45. The United Kingdom had raised the issue of State
responsibility for genocide. In Rwanda, where he had
served as Rapporteur for the United Nations commission
of inquiry, some officials had accused certain foreign
countries of having participated in genocide. He had in-
formed them that the only legal basis for bringing action
against such countries was article IX of the Convention.
No jurisprudence had yet been developed from that Con-
vention, though a case involving the former Yugoslavia
was pending before ICJ.

46. Mr. VILLAGRAN KRAMER said that, as the
United Nations had been established before the Niirn-
berg Tribunal had handed down sentences for the hei-
nous crimes of the 1940s, the Charter of the United
Nations carried no trace of that judgement. In the years
since the United Nations had been established, the need
for an international criminal court and for a Code of
Crimes against the Peace and Security of Mankind had
become glaringly apparent. There could be no better way
of marking the Organization’s fiftieth anniversary year
than for the Commission to submit to the General As-
sembly a finished text of the draft Code.

47. While the Commission was working on that text,
States were already making their own laws on the do-
mestic impact of international crimes—an example of
““creeping jurisdiction’’. Some States, including the
United States and Canada, had extended their civil,
though not criminal, jurisdiction to cases involving tor-
ture committed in other countries, A Paraguayan gov-
ernment official had been convicted of torture by a
United States court and sentenced to pay compensation
to the victims. Similarly, a United States court had con-
victed a former Minister of Defence of Guatemala of tor-
ture and other crimes against humanity and ordered him
to pay compensation. Thus, national courts were taking
initiatives to fill the gap where there was no international
criminal court or penalties for international crimes. Ac-
cordingly, the Commission’s task of completing the
work on the draft Code took on special importance.

48. With regard to article 15, he thought that General
Assembly resolution 3314 (XXIX) provided a concep-
tual framework which any deliberative organ, including
the Assembly itself, would use in determining the nature
of aggression. The Assembly had adopted the Definition
of Aggression in order to provide a framework for the
performance of the Security Council’s functions. At the
time of the adoption of the resolution several members
of the Commission had found it unsatisfactory. How-
ever, it had been negotiated by the Assembly, with a ma-
jor contribution from the big Powers, and represented the
best achievable balance at that time of ideological con-
frontation. The consensus had certainly been very frag-
ile, and the resolution had been presented to the General
Assembly with a ‘‘take it or leave it’’ attitude. Everyone
had noted that it was the small countries which could be
prosecuted for aggression, while the big ones were pro-
tected by the power of the veto.

49. The Commission might recall that, in 1967, El Sal-
vador had occupied Honduran territory and had been
threatened with recourse to the Security Council for

committing an act of aggression, which was indeed a
powerful threat. Subsequently, General Assembly resol-
ution 3314 (XXIX) had been incorporated by OAS as
positive law in the Protocol of Amendment to the Inter-
American Treaty of Reciprocal Assistance (Rio Treaty).
Within that legal framework the definition had been ac-
cepted by a large number of American States. General
Assembly resolution 3314 (XXIX) should not, therefore
be dismissed as a hopeless solution. In his opinion, the
Special Rapporteur had made a big sacrifice by reducing
the scope of the concept of aggression and removing
threats of aggression from the list of crimes.

50. As to article 17 (Intervention), he took the same
pragmatic approach as did the Special Rapporteur. How-
ever, the possibility of stipulating punishment for inter-
vention seemed like a horizon which moved further
away or came in closer, in step with the Commission’s
approach to or retreat from the problem. The main ques-
tion was what recourse should be provided in the event
of intervention. In his opinion, intervention should be
classified as a wrongful act rather than as a crime against
the peace and security of mankind, and it would thus in-
volve only the international responsibility of States. In
practice, intervention often involved the use of merce-
naries; if the Commission decided to delete intervention
from the draft Code it might consider adjusting the bal-
ance of its treatment, in article 23 (Recruitment, use, fi-
nancing and training of mercenaries), of the use of mer-
cenaries. He would not accept the removal of
intervention from the list with any enthusiasm, but the
trend in the Commission seemed to be headed in that di-
rection.

51. As to article 18 (Colonial domination and other
forms of alien domination), the world was certainly
changing and the Security Council was tending to use its
powers under Chapters VI and VII of the Charter more
frequently. It was not clear how the problem of foreign
domination would be handled in the twenty-first century,
but there would still certainly be peoples that were eco-
nomically, politically and militarily expansionist. If in-
tervention was not included in the list of crimes, what
deterrent would be offered to foreign domination? He
would ask the Special Rapporteur to seek an alternative
to the deletion of article 18. If foreign domination was
not classified as a crime against the peace and security of
mankind, it should at least be defined more clearly as a
wrongful act.

52. The Special Rapporteur had made a valuable effort
with respect to article 19. Mass murder could be re-
garded as genocide or as systematic or mass violations
of human rights. In the case of the destruction of a na-
tional, ethnic, racial or religious group the crime was
genocide, but in the absence of a national, ethnic, racial
or religious element the crime became systematic or
mass violations of human rights. The problem of penal-
ties seemed impossible to solve unless the national
power of sanction was terminated, leaving only interna-
tional sanction. As Mr. Fomba had pointed out, persons
tried for genocide in a national court could be sentenced
to death, while an international court would impose only
a prison sentence. The Drafting Committee should make
a big effort to solve that problem.
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53. With regard to article 20 (Apartheid), he would
point out that the International Convention on the Sup-
pression and Punishment of the Crime of Apartheid had
a specific territorial scope and that the term “‘apartheid”’
did not signify any specific crime in the case of, say,
Latin America. What the Commission should be con-
cerned about was economic, political and cultural dis-
crimination and it should try to produce an article char-
acterizing such discrimination as a crime.

54. It was understandable why the Special Rapporteur
had proposed changing the title of article 21 to ‘‘Crimes
against humanity’’, but the proposal prompted an objec-
tion to the form, although not to the substance, of the ar-
ticle. The draft was to be called ‘‘Code of Crimes against
the Peace and Security of Mankind’’, a category which
contained several elements rather than just one, namely
crimes against humanity. The question arose whether the
article should cover only one modality of crimes against
humanity or whether ‘‘systematic or mass violations of
human rights’’, the original title of the article, could pro-
vide another modality.

55. The Special Rapporteur had put forward convinc-
ing arguments on article 22 (Exceptionally serious war
crimes), and was right to try to bring the article into line
with the statute of the International Tribunal for the For-
mer Yugoslavia.'” There was no need for the Commis-
sion to engage in any wider exercise; it should concen-
trate on the elements contained in the present text.

56. The International Convention against the Recruit-
ment, Use, Financing and Training of Mercenaries, re-
ferred to in the commentary to article 23," had not re-
ceived very many ratifications. At the time of the
adoption of the article, the use of mercenaries, for exam-
ple in Nicaragua and parts of Africa, had been a topical
problem, but interest in the matter had since declined.
However, it must be remembered that huge numbers of
mercenaries from Europe had volunteered to fight in Af-
rica not just for money but also for ideological reasons,
as a means of preserving a model of colonialism. That
ideological aspect of mercenarism led him to think that
article 23 should be retained.

57. In regard to article 24, he had been struck during
the consideration of the subject in the Sixth Committee,
at the forty-ninth session of the General Assembly in
1994, by the long list of instruments punishing acts of
terrorism at the national level and by the serious ap-
proach taken by many delegations to the issue of terror-
ism, particularly delegations from countries where it was
a big problem. No State was free from the risk of the
commission of acts of international terrorism in its terri-
tory, and it was always difficult to prosecute terrorists. It
had been suggested in the past that an international
criminal court could provide a solution to the thorny
problem of acts of terrorism involving countries experi-
encing serious tensions in their relations, for example the
United States and the United Kingdom in their relations
with the Libyan Arab Jamahiriya. An international
criminal court might provide a political solution to the

10 1hid., footnote 5.

" Initially adopted as article 18. See Yearbook. .. 1990, vol. 1l
(Part Two), p. 29.

problem of jurisdiction, but what law would it apply if
the Commission provided a detailed definition of the
crime of terrorism? The Commission should therefore
not only work with the format proposed by the Special
Rapporteur but also review existing instruments on ter-
rorism and decide whether to name them in the proposed
text in order to classify the acts covered by such instru-
ments as serious international crimes.

58. The question of the illicit traffic in narcotic drugs
(art. 25) should certainly be included in the draft Code,
unlike the question of wilful and severe damage to the
environment (art. 26), which should be excluded. It must
be remembered that small countries could not bring in-
ternational drug traffickers to justice; the international
cartels could destroy small States and have a disastrous
impact on the big States. The Commission’s aim, there-
fore, should not be just to establish an international
criminal court to try such criminals but also to
strengthen the opinio juris that the illicit traffic in nar-
cotic drugs should be classified as an international crime.
It should try in fact to ‘‘put more muscle’’ into the con-
tent of article 25.

59. Mr. ROSENSTOCK said that, with regard to the
definition of aggression contained in the thirteenth re-
port, he was yet to be convinced that the conclusion of a
previous Special Rapporteur, Mr. Spiropoulos, was
wrong.'? The present definition presented a number of
problems. First, it sought to encompass all violations of
Article 2, paragraph 4, of the Charter of the United Na-
tions and thus went well beyond where the international
community ought or wanted to go in criminalizing indi-
vidual conduct. The traditional term used in that context
was ‘‘war of aggression’’, which showed that consider-
ably more than a violation of Article 2, paragraph 4, was
contemplated. The Commission should take due account
of the weight of the concept of a war of aggression, at
least in terms of indicating the magnitude of the conduct
in question. Perhaps it should look again at Mr. Pellet’s
suggestion (2379th meeting) that there was a prior role
for the Security Council in determining the existence of
aggression, with the international criminal court then de-
termining whether a particular individual had committed
aggression.

60. Another approach would be to recognize that ag-
gression was the least suitable crime for national courts
to handle and should instead be dealt with only by an in-
ternational court, whose statutes would almost certainly
contain a compromise formulation along the lines of arti-
cle 23 of the draft statute for an international criminal
court." That approach might help the Committee with
the problem of what acts should be classified as crimes.

61. There would in any event be several drafting prob-
lems with the present text of article 15. ‘‘Leader or or-
ganizer”’ seemed to point to Adolf Hitler and perhaps no
one else! That was wrong because even in a one-man
dictatorship a number of people were involved in taking
decisions. Furthermore, if the Commission was trying to
draft criminal Jaw applicable to individuals, it needed to
clarify what ‘‘sovereignty’’ meant in paragraph 2, apart

12 See 2379th meeting, footnote 17,
13 Ibid., footnote 10.
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from the territorial integrity or political independence of
a State. However, the Commission was still far from se-
curing a satisfactory definition in terms of criminal re-
sponsibility. It would help things if the Commission
could decide whether a prior determination by the Secu-
rity Council was a necessary precursor to a legal finding
of guilt and if it decided that the crime of aggression
should be tried only by an international criminal court.

The meeting rose at 12.55 p.m.

2383rd MEETING

Thursday, 11 May 1995, at 10.05 a.m.

Chairman: Mr. Pemmaraju Sreenivasa RAO

Present: Mr. Al-Khasawneh, Mr. Arangio-Ruiz,
Mr. Bowett, Mr. de Saram, Mr. Eiriksson, Mr. Fomba,
Mr. Giiney, Mr. He, Mr. Jacovides, Mr. Kabatsi, Mr.
Kusuma-Atmadja, Mr. Lukashuk, Mr. Mahiou, Mr.
Mikulka, Mr. Pambou-Tchivounda, Mr. Pellet, Mr. Ra-
zafindralambo, Mr. Rosenstock, Mr. Szekely, Mr.
Thiam, Mr. Tomuschat, Mr. Vargas Carrefio, Mr. Vil-
lagrdn Kramer, Mr. Yamada, Mr. Yankov.

Draft Code of Crimes against the Peace and Security
of Mankind' (continued) (A/CN.4/464 and Add.1
and 2, sect. B, A/CN.4/466; A/CN.4/L.505,
A/CN.4/L.506 and Corr.l, A/CN.4/L.509 and
Corr.1)

[Agenda item 4]

THIRTEENTH REPORT OF THE SPECIAL RAPPORTEUR
(continued)

1. Mr. DE SARAM, commenting in general on the
draft Code of Crimes against the Peace and Security of
Mankind, said that the question of the crimes to be re-
garded as crimes against the peace and security of man-
kind had always been enthusiastically debated, whether
in the Commission, the Sixth Committee of the General
Assembly or other deliberative bodies, and it was always
likely to be a matter of some controversy. That was not
surprising, since the words ‘‘against’’, ‘‘peace’’, ‘‘secu-
rity’’, and ‘‘mankind’’, which appeared in the title of the
draft Code, were difficult to define and open to subjec-
tive interpretation. The draft Code, unlike the other top-
ics on the Commission’s agenda, touched on some of the

1 For the text of the draft articles provisionally adopted on first
reading, see Yearbook . .. 1991, vol. II (Part Two), pp. 94 et seq.

2 Reproduced in Yearbook . . . 1995, vol. Il (Part One).

most sensitive aspects of relations between States, some
of the most fundamental principles and some of the
most important provisions of the Charter of the United
Nations. It also contained non-legal or quasi-political
components that fell outside the field of competence of
the Commission’s members.

2. Yet the time had come for the Commission, which
had so far been divided as to a ‘‘minimalist’’ or a
‘‘maximalist’’ approach, to take a firm stand on the
scope ratione materiae of the draft Code if it wanted to
submit the result of its work to the General Assembly
within a short time. Obviously, the decisions to be taken
by the Commission in that respect should be arrived at
by way of a consensus and the Commission’s overall ob-
jective should be to agree a consensus text. It was appar-
ently with that in mind that the Special Rapporteur had
endeavoured to put forward proposals that could com-
mand the support of all members of the Commission,
notwithstanding their individual concerns, so that the
General Assembly could quickly be provided with a text
that it could adopt by a large majority. In his view, those
proposals provided an extremely constructive basis for
discussion and should enable the Commission’s work on
the draft Code to proceed. It was important, however, for
the Commission to make it quite clear in its report that
its objective had been to agree a text that was the subject
of a clear consensus. That search for a consensus showed
that the Commission was contributing to the progressive
development of the law. Obviously, however, a code that
was the result of decisions by consensus could not be re-
garded as comprehensive and definitive. It should there-
fore be made clear, perhaps in a preamble to the Code,
that the scope of the Code could be enlarged in the future
by way of amendments as and when further possibilities
for consensus emerged. Accordingly, it would be neces-
sary to record in the Commission’s report ideas and
views that had been expressed but not adopted in order
not to stand in the way of a consensus.

3. The most difficult question concerned the general
nature and purpose of the Code, on which opinions were
apparently sharply divided. In the view of some mem-
bers of the Commission, the purpose of the Code was to
declare that some acts were so fundamentally outrageous
that they must be characterized as crimes and appear as
such in a code of crimes against the peace and security
of mankind, the principal purpose of which was to “‘de-
clare’’ that they must be the object of worldwide con-
demnation. Other members considered that the purpose
of the Code was to lay down precise rules for application
by national or other criminal courts when they had to try
particular individuals being prosecuted for crimes. A
code that performed both functions, namely, that would
at the same time be a general declaration, albeit in the
form of a convention, and contain precise provisions for
application in criminal proceedings, might be con-
fusing—and that would diminish its effectiveness. Con-
sequently, if the Code was to be a meaningful instru-
ment, its provisions must be applicable in the
prosecution of individuals. It was therefore necessary to
formulate the provisions very precisely and, in so far as
possible, on the basis of existing general international
law, that is to say mainly treaty law and such other rules
as ‘‘were evidence of a general practice accepted as
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law’’, within the meaning of paragraph 1 (b) of Arti-
cle 38 of the Statute of ICJ. Those requirements would,
of course, have implications for the decisions that the
Commission would take on the specific elements to be
included in, or excluded from, the Code. The proposals
which had been made by other speakers in that connec-
tion should be considered carefully. Attention had been
drawn to certain acts which could in some cases be at-
tributable to individuals and the nature and gravity of
which were such that it should be possible to arrive at a
consensus on the need to place them within a code of
crimes against the peace and security of mankind. Care
should, however, be taken not to move away from the
strict context of the subjects mentioned during the de-
bate. For instance, in his view, the Commission should
not in any way diminish the weight of the rule of inter-
national law that condemned the unilateral recourse to
force except in self-defence.

4. As to the question of aggression, if the purpose of
the Code was taken to be the establishment of precise
norms which would ultimately enable individuals to be
prosecuted—an approach he favoured—the Definition of
Aggression’ was not appropriate. True, that definition
had been the subject of a consensus, but it had been a
fragile and carefully balanced consensus, as Mr. Vil-
lagran Kramer had pointed out (2382nd meeting). Three
possibilities were open to the Commission: (a) it could
redefine aggression, which was virtually impossible; (b)
it could make no reference to it in the Code, which
would not be very well advised and could undermine the
credibility of the Commission; or (¢} it could use, but not
define, the expression ‘‘war of aggression’’, which ap-
peared in the Charter of the Niirnberg Tribunal* and in
the principles recognized by the Tribunal.’ The last of
those solutions, though not perfect, seemed to be the
most appropriate and a clear explanation of the reasons
for such a choice should be given in the report.

5. Lastly, it was essential for Governments to have
adequate time and information so that they could be in-
formed of the proposed provisions and their implica-
tions, particularly concerning matters relating to national
criminal jurisdictions. Without such prior briefing, it
would be difficult for a number of countries to partici-
pate fully in the General Assembly’s deliberations on the
draft Code. The more fully Governments participated in
the discussions and negotiations on the matter, the more
readily they would appreciate the purpose and provisions
of the Code and abide by the resulting treaties and con-
ventions.

6. Mr. GUNEY noted with satisfaction that, in the thir-
teenth report (A/CN.4/466), the Special Rapporteur had
managed to reduce the number of crimes falling within
the scope of the provisions of the Code, retaining only
those crimes clearly delimited from a legal standpoint
and universally regarded as ‘‘crimes of crimes’’, in other

3 General Assembly resolution 3314 (XXIX), annex.

4 See 2379th meeting, footnote 12.

3 Principles of International Law recognized in the Charter of the
Niirnberg Tribunal and in the Judgment of the Tribunal (hereinafter
the ‘‘Niirnberg Principles’’) (Yearbook . . . 1950, vol. 11, pp. 374-378,
document A/1316, paras. 95-127, Text reproduced in Yearbook. ..
1985, vol. II (Part Two), para. 45).

words, acts whose status as a crime against the peace and
security of mankind was indisputable. In so doing, he
had taken account of political realities and clearly ex-
pressed political wills. The thirteenth report had thereby
gained in concision and clarity while retaining the qual-
ities of the previous reports and the Special Rapporteur
was to be congratulated for accomplishing a valuable
and commendable task.

7. Turning to the articles themselves, he noted that the
definition of aggression proposed in draft article 15 (Ag-
gression), adopted on first reading, covered all “‘acts de-
termined by the Security Council as constituting acts of
aggression under the provisions of the Charter’’ (para. 4
(h)) and was based on the Definition of Aggression
adopted by the General Assembly. In his view, the Com-
mission would be wise to restrict itself to a general defi-
nition together with a non-exhaustive enumeration.
Moreover, that was the practice followed in the interna-
tional conventions that defined international crimes.
With regard to genocide, he endorsed the Special Rap-
porteur’s opinion that it was preferable to stay close to
the text of the Convention on the Prevention and Punish-
ment of the Crime of Genocide, the only crime on which
the international community was in very broad agree-
ment. In draft article 21 (Systematic or mass violations
of human rights), as the elements constituting the crimes
referred to were not defined, it would be desirable fur-
ther to specify the scope of the restriction introduced by
the expression ‘‘in a systematic manner or on a mass
scale’’ and to state clearly that the Code would apply
only to acts of exceptional seriousness and of an interna-
tional scope. In draft article 22 (Exceptionally serious
war crimes), attacks against civilian populations should
be included among the acts listed.

8. The inclusion of draft article 24 (International terror-
ism) constituted real progress, for terrorism in all its
forms was universally regarded as a criminal act which
was also international in scope when it was systematic
and prolonged. That text was all the more important,
given that no single international definition of terrorism
existed. The scope of the article should perhaps be ex-
tended to include not only acts of terrorism committed
by agents or representatives of a State, but also those
committed by individuals acting on behalf of groups or
private associations. As the international community had
contented itself with drafting conventions on specific
acts that were unanimously condemned, it was important
to devote an article in the draft Code to that question and
it would be necessary to explain clearly in the commen-
tary the reasons for its inclusion. Lastly, the increasingly
close linkage between international traffic in narcotic
drugs and international terrorism—*‘narco-terrorism’’ —
fully justified the inclusion in the draft Code of a provi-
sion on illicit traffic in narcotic drugs, which, on account
of its destabilizing effect on certain countries, was truly
a crime against the peace and security of mankind.

9. Mr. YAMADA said that he shared the view of the
Special Rapporteur on article 15 that a precise legal defi-
nition of the concept of aggression was almost impos-
sible and that he was thus prepared, for practical reasons,
to accept the new definition proposed. However, it must
not be forgotten that aggression was more than just the
use of armed force. It implicitly contained the element of
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an organized attack. He approved of the new wording of
article 15, paragraph 1, which took account of the com-
ments of the Government of Paraguay® and which should
also be used in paragraph 1 of articles 21, 22, 24 and 25.
He noted, however, that, in the new paragraph of article
15, the Special Rapporteur had replaced the word *‘com-
mitted’” by the words ‘‘planned or ordered’’, but had not
done so in the following articles. In his opinion, paragraph
1 of each of the articles should mention only the principal
act of a crime, that is to say ‘‘committed’’, for any person
who planned or ordered the commission of a crime was an
accessory before the fact and could be punished by virtue
of the provisions of article 3 (Responsibility and punish-
ment) of chapter II (General principles).

10. With regard to draft article 19 (Genocide), he had
no comment on paragraph 2, as it reproduced article III
of the Convention on the Prevention and Punishment of
the Crime of Genocide. However, he wondered how the
concept of ‘‘direct and public incitement’’ in paragraph
3 of article 19 was to be construed and sought the views
of the Special Rapporteur and of the Commission on that
point.

11. He raised that question because Japan had not ac-
ceded to the Convention on account of what it saw as a
legal obstacle constituted by the provision on incitement
to commit genocide contained in article III of the Con-
vention. He pointed out that, although the terms *‘incite-
ment’’ and ‘‘abetment’’ were sometimes treated as syno-
nyms, they were entirely different concepts in Japanese
criminal law, in which ‘‘abetment’’ was accessory to a
principal crime, while ‘‘incitement’’ was an independent
crime.

12. TIllustrating his point, he explained that a person
who was making a public statement in front of a crowd
and who accused a foreign minority group residing in Ja-
pan of harming the country’s traditional culture and ex-
horted the crowd to eliminate it would be charged with
the crime of ‘‘abetment’’ if the crowd reacted positively
by committing hostile acts against the minority group,
but not if the crowd did not respond to his exhortations.
However, the speaker might be prosecuted for ‘‘incite-
ment’’ even if the crowd did not respond to those exhor-
tations because the crime of ‘‘incitement’’ was an inde-
pendent crime. In order not to encroach on freedom of
expression, ‘‘incitement’’ was rarely cited in Japan, and
only in the most serious cases.

13. He was not opposed in principle to using the word
““incitement’’ in article 19, paragraph 3, but would like
the denotation of that word to be more clearly defined.
Recalling that Mr. Fomba (2382nd meeting) had stressed
the seriousness of acts of instigation in Rwanda, he won-
dered whether Mr. Fomba had had in mind the concept
of ‘‘abetment’’. It was his understanding that the concept
of incitement in article 19 referred to an independent
crime and applied only to genocide (since it did not recur
in any other provision of the draft articles), but he would
be grateful for further information and clarifications on
the points he had raised.

§ Yearbook . . . 1993, vol. 11 (Part One), document A/CN.4/448 and
Add.l.

14, With regard to article 19, paragraph 4, he noted
that “‘attempt’” was categorized as a crime. ‘‘Attempt’’
was an effort to commit a crime, amounting to more than
mere preparation or planning for it. If the Commission
decided that the Code must punish complicity, which in-
cluded acts of preparation and planning, it must also
punish ‘‘attempt”’. The Commission must also decide
whether it was to be punished only in the case of geno-
cide or in the case of other crimes as well. Specifically,
was it necessary to include a separate clause on
‘“‘attempt’’ in each article or should there be a single
clause setting forth the general principle at the start of
chapter I1?

15. With regard to article 21, noting that the Special
Rapporteur gave a detailed explanation of his reasons for
omitting the mass element in his new formulation, he
said that he personally was not convinced that their sys-
tematic nature alone was sufficient to characterize the
crimes covered by that article. He reserved the right to
comment on other draft articles at a later stage in the de-
bate.

16. Mr. KUSUMA-ATMADIJA, congratulating the
Special Rapporteur on his report, said that, after the draft
articles had been considered on first reading, he had had
a difficult choice to make between a maximalist and a
restrictive approach. He had wisely chosen the minimal-
ist tendency by reducing the number of crimes in the
Code to six. If the definition of a crime against the peace
and security of mankind was that the crime must affect
mankind as a whole, then the inclusion in the Code of in-
ternational terrorism and illicit traffic in narcotic drugs
raised a problem, all the more so as wilful and severe
damage to the environment had been withdrawn from
the list of crimes, even though it seemed similar to the
two crimes just mentioned. Although international ter-
rorism and illicit traffic in narcotic drugs were serious, it
was open to question whether they were crimes against
the peace and security of all of mankind. In cumulative
terms, perhaps they were, but was that not also true for
wilful and severe damage to the environment? To make
his point more clearly, he suggested that the Commis-
sion should look at the distinction between extremely se-
rious international crimes and crimes against the peace
and security of mankind in the context of its work on the
draft statute for an international criminal court.

17. At the forty-sixth session, the question of how the
Commission should proceed with its work had come up
in view of the link between the draft statute for an inter-
national criminal court and the draft Code of Crimes
against the Peace and Security of Mankind.” The Com-
mission had decided to carry out those two activities in
parallel, while seeking to ensure the best possible con-
cordance between the two drafts. Two different ap-
proaches had been used: a more theoretical one for the
draft Code and a pragmatic one for the draft statute, on
which rapid results had been required. The two parallel
approaches had been followed under the guidance of the
Special Rapporteur, who had seen to it that they were
pursued with success. The Commission had now com-
pleted its work on the draft statute for an international

7 Yearbook . . . 1994, vol. 11 (Part Two), para. 56.

8 Ibid., paras. 42-91.
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criminal court® and was considering the draft Code of
Crimes against the Peace and Security of Mankind on
second reading.

18. Turning to the list of crimes contained in the thir-
teenth report, he said that, out of the same concern for
harmonization, he was in favour of retaining the first
four offences mentioned in the draft articles and taking
up the remaining two in the context of the system set up
during the work on the draft statute. That should not give
rise to too many problems for the crime of illicit traffic
in narcotic drugs, but the crime of international terrorism
was a more borderline case. It was to be hoped that, over
the next five years, the wark on the two drafts would
have advanced enough so that a more meaningful at-
tempt at harmonization could be made.

19. In conclusion, he said he had every hope that,
when the international criminal court had been estab-
lished, the two systems provided for by the two drafts
could be combined to create a permanent international
criminal court set up by a treaty or a convention. That
dream, which might come true in 50 years, could in any
case be the inspiration for the Commission’s activities.

20. Mr. JACOVIDES said he owed it to the memory of
the late Ambassador Rossides, a former member of the
Commission and a strong advocate of the Definition of
Agegression,’ to reply to the comments Mr. Rosenstock
had made on the definition of aggression (2382nd meet-
ing). Further research and discussions with other mem-
bers of the Commission, including Mr. Rosenstock, had
confirmed his impression that the Commission’s work
on the draft Code, begun in 1947, had long been im-
peded by the lack of a widely accepted definition of ag-
gression. That obstacle had been removed with the adop-
tion by the General Assembly of the definition of
aggression, which had been the culmination of seven
years of work.

21. By its resolution 2230 (XXII), the General Assem-
bly had established a Special Committee on the Question
of Defining Aggression consisting of 35 Member States
which had been responsible for considering all aspects of
the question—all aspects, not only the political ones—so
that an adequate definition of aggression could be pre-
pared. The Special Committee had held seven sessions
from 1968 to 1974 and, at its 1974 session, had adopted
by consensus a draft definition of aggression which it
had recommended to the General Assembly for ap-
proval.'” The General Assembly had adopted that defini-
tion, likewise by consensus, in its resolution 3314
(XXIX).

22. While he did not think that that definition of ag-
gression was necessarily perfect, it was still valid in that
it provided as good a definition as could be achieved
through compromise. He referred in that connection to
the pertinent comments made by Mr. Villagran Kramer
(2382nd meeting) on the status of the definition in Latin
American regional law.

9 See footnote 3 above.

10 Official Records of the General Assembly, Twenty-ninth Session,
Supplement No. 19 (A/9619 and Corr.1), pp. 11 et seq.

23. However, with regard to criminal responsibility in
the current version of the draft article on aggression, he
could go along with the proposal made by the Special
Rapporteur,

24. Before concluding, he said he had not heard any
comments on the second point he had raised (2382nd
meeting), namely, whether the Security Council had ever
relied on or been guided by General Assembly resolution
3314 (XXIX), adopted after seven years of work, in de-
termining the existence of an act of aggression as part of
its responsibilities under Article 39 of the Charter of the
United Nations. He would be grateful for information
about the Council’s practice in that regard, for it would
be indicative of the extent to which the Council took se-
riously the resolutions that the General Assembly
adopted by consensus.

25.  Mr. YANKOV expressed his thanks to the Special
Rapporteur for having taken account of the comments
made by Governments and the members of the Commis-
sion. He had done so by avoiding highly controversial is-
sues, not out of fear of polemics, but in an effort to base
his proposals on common ground, and by limiting the list
of crimes to those that met the requirements of serious-
ness and ‘‘massiveness’’ that could jeopardize the inter-
national legal order.

26. In the past, the idea of a comprehensive conceptual
definition comprising the essential objective components
of crimes against the peace and security of mankind had
been attractive. The turn taken by the discussion, how-
ever, had shown that, at the present stage at least, such a
definition was impossible and might vitiate the very es-
sence of the Code. Nevertheless, an effort should be
made to set out in the body of the Code itself, and not
only in the commentary, the inherent characteristics of
crimes against the peace and security of mankind, such
as seriousness, ‘‘massiveness’’ and effects on the foun-
dations of the international legal order. That would fa-
cilitate the task of any court that might some day use the
Code, for it would have at its disposal a line of reasoning
that was better structured from the legal point of view.

27. Referring to some of the crimes set out in the re-
stricted list and, first, to aggression, he said he agreed
that General Assembly resolution 3314 (XXIX), should
not be set aside entirely. The Assembly’s intention had
clearly been not to incorporate in a code of crimes the
Definition of Aggression, but rather to provide political
guidance to a political decision-making body, not to a ju-
dicial organ. As a lawyer, he could not condone the real-
ism, and indeed opportunism, with which some members
of the Commission accepted the power structure within
the international community or the fact that, of the
nearly 200 States making up that community, the five
permanent members of the Security Council never com-
mitted illegal acts because they had veto power. The
democratic principles of law required equality before the
law and, although he was not a Utopian, he sincerely
hoped a legal order marked by equal application of the
law for all, without exception, would soon come into be-
ing. That was why he believed, in respect of article 15,
that a listing of certain limitations and modalities would
be in conformity with the general principle of equality
before the law. The Charter gave the Council the power
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to determine the existence of a situation that threatened
the peace and security of mankind, that is to say of an act
of aggression. But the Council was not justified in going
further by setting up courts to which it gave instructions
on the penalties to be applied to individuals. Personally,
he regretted that the United Nations had so easily ac-
cepted the Council’s acquisition of such competence, in-
deed super-competence, in legislative matters. He re-
mained convinced that it should be indicated, if not in
the body of the article, at least in the commentary, that a
decision by the Council could not have the effect of de-
termining the nature of the penalty to be imposed on an
individual who had committed an act of aggression.
That, at least, would represent some progress on the road
towards equality before the principles of law.

28. He could give his general approval to what the
Special Rapporteur said about the crime of genocide in
his thirteenth report. He also shared the view of the Gov-
ernment of the United Kingdom about the relationship
between the Code and article IX of the Convention on
the Prevention and Punishment of the Crime of Geno-
cide, which provided for the compulsory jurisdiction of
ICJ in the case of disputes between Contracting Parties,
and he thought that that rule might also be applied to the
punishment of individuals, With regard to the comment
of the Government of the United States that the crime of
genocide was already defined by the Convention, there
were other factors to be taken into consideration, for ex-
ample, the question of incitement, raised by a previous
speaker.

29. Article 21 required more detailed consideration be-
cause, once again, the emphasis ought to be placed on at
least the three criteria mentioned, namely, seriousness,
massive nature, and violation of the international legal
order. The definition of such crimes ought to be similar
to the one for crimes against humanity, in order to make
a clear distinction from violations of human rights under
the International Covenant on Economic, Social and
Cultural Rights and the International Covenant on Civil
and Political Rights, respectively, and from the machin-
ery provided for therein.

30. Article 22 constituted a good basis for the work of
the Drafting Committee.

31. With regard to international terrorism (art. 24), the
list of acts should be reviewed if the aim was to stick to
the concept of ‘‘crimes of crimes’’. There again, the
three objective criteria of seriousness, massive nature
and violation of the international legal order ought to
make choices possible.

32. In the case of article 25 (Illicit traffic in narcotic
drugs), whatever the seriousness of the crimes, they did
not have a place in the Code, for the existing legal
framework offered the necessary means and machinery
for their suppression.

33. In contrast, he thought that in shortening the list of
crimes the Special Rapporteur had been wrong to delete
wilful and severe damage to the environment. With re-
gard to the Special Rapporteur’s criteria, it was not unre-
alistic to envisage that a group of terrorists or an organi-
zation possessing the necessary materials, techniques

and knowledge could create a situation equivalent to the
Second World War by damaging the environment.

34. The CHAIRMAN, speaking as a member of the
Commission, said that the drafting of an international
criminal code was the axis on which the whole interna-
tional criminal justice system was to turn. From the be-
ginning of the Commission’s work on the draft Code, it
had been apparent that progress would be made only by
virtue of the agreements and consensus which could be
reached on a few important problems.

35. The definition of aggression had been the first
stumbling block in the 1950s. When Mr. Thiam had
been appointed Special Rapporteur, at the thirty-fourth
session, in 1982, there already existed a definition re-
garded as an important success of the international com-
munity and supposed to offer a sufficient basis for deter-
mining an act of aggression.

36. Other elements of the Code had caused difficulties,
including its actual purpose. Even today, some members
of the Commission had different preferences as to the
form which the Code should take: convention, draft dec-
laration or model principles enabling a State to react in
the absence of a central machinery, or an international
criminal code. The approach finally adopted, that of a
code based on national codes and containing precise
definitions, rules of evidence and other carefully defined
elements to enable criminal actions to be brought, en-
tailed an extremely difficult exercise which, as the exam-
ple of the draft statute for an international criminal court
showed, would take very many years to complete. The
statute, very carefully drafted and completed by the
Commission at its forty-sixth session, had been submit-
ted to the General Assembly. It was assailed by all sorts
of questions and now seemed to be hanging fire.

37. The essential purpose of the Code ought to be to
define a set of crimes in general terms in order to pro-
vide the various organs of the international community,
including States themselves, with guidelines for deter-
mining whether certain acts or activities were criminal or
unlawful. From that standpoint, the actual definition of
the crimes would have less importance and could survive
with less precision. The Declaration on Principles of
International Law concerning Friendly Relations and
Cooperation among States in accordance with the Char-
ter of the United Nations,'" as well as other declarations
adopted by the Sixth Committee, offered a framework
for legal deliberation and guidance for the behaviour of
States in their bilateral and multilateral relations. A dec-
laration of that kind on a code of crimes might also be
very useful and would not be subject to the same rigour
as an actual code. In any event, whatever the nature or
form of the Code, it would never cover all the crimes

" which people, individually or collectively, would like to

have included in it. In many respects, it was destined to
be imperfect. For example, the inclusion of certain
crimes in the Code would not necessarily determine the
fate of other crimes which had been excluded for various
reasons. In that sense, the reduction of the number of
crimes contained in the list adopted on first reading from

11 General Assembly resolution 2625 (XXV), annex.
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12 to 6 had no substantial effect on the seriousness or the
nature of those crimes in international practice and doc-
trine. Perhaps the crime of colonial domination no longer
had more than a historical importance. It had neverthe-
less been committed for more than two centuries and its
victims had numbered in the millions. That was also true
of apartheid, which for a very long time had affected the
peace and security of mankind, and of crimes against hu-
manity, which were not new phenomena. While he
trusted the view of the Special Rapporteur that a shorter
list of crimes would make the Code more easily accept-
able for a larger number of States, he would truly back
that view only if the Special Rapporteur made it the final
conclusion of the second reading. Personally, he would
have liked to see at least colonial domination and apart-
heid included in a Code conceived in fact as a symbolic
instrument which could be used by individual States to
identify certain acts or activities. If the Code could per-
form at least that function, the achievement would be a
considerable one. '

38. The Special Rapporteur had used two criteria to
decide whether a given crime should be included in the
draft Code: the seriousness of the crime and its accept-
ance by States for inclusion. The second criterion was
debatable, since the Commission’s role was precisely to
submit its legal assessment of doctrine and State practice
for subsequent review by States. It could therefore not
prejudge their position and eliminate some crimes on the
basis of the limited number of comments which had
been submitted to it, especially since those comments
were generally not final ones, as shown by the case of
the statute for an international criminal court. Accord-
ingly, the comments received from Governments, cer-
tainly few in number, were insufficient for establishing
any opinio juris and could not justify the deletion of
some crimes from the list adopted on first reading.

39. Another important subject of debate in the Com-
mission had in fact two aspects. First, should aggression
be defined in the Code or should the issue be left as it
stood? Secondly, should the Security Council be the
only organ competent to determine aggression and its le-
gal consequences? The issue was a very important one
which was and would remain interconnected with the
question of the right of veto in the Council. Therefore, as
the previous speaker had emphasized, the whole interna-
tional system of criminal justice must meet the criteria of
universality, objectivity, impartiality and equality of all
before the law.

40. However, a decision by the Commission to leave it
to the Security Council to define and determine aggres-
sion in a specific case would not bring all the other or-
gans of the international community to a standstill or
freeze any legal consequence. The general powers of the
Council were not an obstacle to the exercise of their own
powers by other organs, subject to certain provisions
such as Article 12 of the Charter of the United Nations.

The meeting rose at 11.50 a.m.

2384th MEETING

Tuesday, 16 May 1995, at 10.05 a.m.

Chairman: Mr. Pemmaraju Sreenivasa RAO

Present: Mr. Al-Baharna, Mr. Al-Khasawneh, Mr.
Bennouna, Mr. Bowett, Mr. de Saram, Mr. Eiriksson,
Mr. Fomba, Mr. Giiney, Mr. He, Mr. Idris, Mr. Kabatsi,
Mr. Kusuma-Atmadja, Mr. Lukashuk, Mr, Mahiou, Mr.
Mikulka, Mr. Pambou-Tchivounda, Mr. Pellet, Mr. Ra-
zafindralambo, Mr. Rosenstock, Mr. Thiam, Mr. To-
muschat, Mr. Vargas Carrefio, Mr. Villagran Kramer,
Mr. Yamada, Mr. Yankov.

Draft Code of Crimes against the Peace and Security
of Mankind' (continued) (A/CN.4/464 and Add.1
and 2, sect. B, A/CN.4/466,° A/CN.4/L.505,
A/CN4/L.506 and Corr.l, A/CN4/L.509 and
Corr.1)

{Agenda item 4]

THIRTEENTH REPORT OF THE SPECIAL RAPPORTEUR
(continued)

1. Mr. IDRIS said that the proposals and comments
contained in the Special Rapporteur’s excellent thir-
teenth report (A/CN.4/466) provided a reasonable bal-
ance for the structure of the draft Code of Crimes against
the Peace and Security of Mankind. He appreciated the
Special Rapporteur’s political wisdom and pragmatism
in proposing that the list of crimes should be more re-
stricted. However, there should not be any change in the
aim of drafting an instrument of the widest possible ac-
ceptability and effectiveness.

2. The Special Rapporteur’s intention to limit the list to
crimes that were generally agreed to constitute crimes
against the peace and security of mankind was a wise
one, but it entailed rethinking the question of whether
the title of the Code should refer only to those crimes. If
the criterion was crimes whose characterization as such
was hard to challenge, then it would certainly cover
crimes not only against the peace and security of man-
kind but also crimes that threatened the survival of man-
kind. Mass killings of groups of people, prevention of
births within a group, imposition of living conditions in-
tended to bring about the physical destruction of a group,
and the various forms of genocide were some examples
of such crimes. Similarly, crimes against humanity such
as international terrorism or illicit drug trafficking were
not only crimes against the peace and security of man-

1 For the text of the draft articles provisionally adopted on first
reading, see Yearbook . . . 1991, vol, I (Part Two), pp. 94 et seq.

2 Reproduced in Yearbook . . . 1995, vol. I1 (Part One).
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kind but crimes which endangered the survival of man-
kind.

3. The definition of aggression in the draft Code was
based on the Definition of Aggression adopted by the
General Assembly,’ which was a political definition. It
would not serve any purpose to try to produce a legal
definition of aggression, not because, as argued by the
previous Special Rapporteur, Mr. Spiropoulos, in 1951,
the notion of aggression was a notion per se and not sus-
ceptible of definition, but because, given modern politi-
cal realities, concrete cases of aggression were viewed
from different perspectives.

4. He preferred the Special Rapporteur’s third option: a
general definition of aggression accompanied by a non-
limitative enumeration. That flexible approach had
proved its applicability, notably in the Charter of the
Niirnberg Tribunal, in which the list of violations in-
cluded, but was not limited to, crimes such as murder
and ill-treatment.’ However, he was not in favour of the
term ‘‘war of aggression’’. It was controversial and did
not cover cases of aggression which had arisen since the
Niirnberg Tribunal. The use of the term would constitute
a major departure from the main content of the draft arti-
cles and reopen an endless debate. Furthermore, the dis-
tinction drawn between an act of aggression and a war of
aggression on the ground that an act was less serious and
did not have the same legal consequences as a war was
misleading and unsustainable in practice. It also disre-
garded the end result of the criminal liability to be estab-
lished. It was, in fact, important to focus on the wrongful
act resulting in the international responsibility of a State
and the criminal liability of the main perpetrators acting
on behalf of a State. Due attention should also be given
to article 15, paragraph 4, which listed specific acts as
constituting acts of aggression regardless of a declaration
of war.

5. With regard to the articles that the Special Rappor-
teur recommended should be abandoned for the time be-
ing, it should be noted that such a move would not de-
tract from the seriousness of the crimes described in
them. He had in mind more particularly article 17 (Inter-
vention), and article 18 (Colonial domination and other
forms of alien domination). The view that the articles
lacked the precision required by international law missed
the point that there had been hardly any other acts in the
history of mankind which had caused so much misery to
millions of underprivileged people and which were al-
most universally acknowledged to be crimes.

6. Article 20 (Apartheid) was central to the Code and
must be retained. The argument that a separate article
was not needed because apartheid was covered by arti-
cle 21 (Systematic or mass violations of human rights)
disregarded the lessons of history, the seriousness of
apartheid, and the many decisions of United Nations or-
gans. The issue had consistently received separate atten-
tion and must continue to do so. The disappearance of
the symptoms of apartheid was no reason for apartheid
to be excluded from the Code, which should include acts

3 General Assembly resolution 3314 (XXIX), annex.
4 See 2379th meeting, para. 39.
5 Ibid., footnote 12.

because they were criminal in nature and not exclude
them because they were no longer likely to occur. One
Government had proposed replacing apartheid with ‘in-
stitutionalized racial discrimination’’. That too missed
the point; in any case, racial discrimination was already
covered by the International Convention on the Elimina-
tion of All Forms of Racial Discrimination.

7. He endorsed the Special Rapporteur’s approach in
the new version of article 21 and his proposed new title.
However, the definition should not be restricted to the
narrow criterion of systematic violation of human rights
but should include the ‘‘mass violations’’ mentioned
originally. Those twin criteria would ensure wider sup-
port for the article and its universal applicability.

8. Mr. VARGAS CARRENO said that, in his previous
statement (2381st meeting), he had agreed with the Spe-
cial Rapporteur that some of the crimes should be de-
leted from the list but had indicated that article 21 and
article 24 (International terrorism) required further work.
He was now submitting a new text for article 21
(A/CN.4/1L.505) directly to the Commission rather than
to the Drafting Committee, for two reasons. First, he
hoped to receive comments which would enable him to
produce a revised version, and secondly, he might not be
able to attend the Drafting Committee when it discussed
article 21.

9. The article was a particularly important one and
must be compatible with international human rights law.
He preferred to retain the original title of ‘‘Systematic or
mass violations of human rights’* because the proposed
new title of *‘Crimes against humanity’’ was more ge-
neric and covered other crimes, such as genocide. How-
ever, he could accept the new title if the Special Rappor-
teur insisted on it.

10. A distinction must be drawn between two types of
violation of human rights covered in the article. The first
group consisted of murder, enforced disappearance and
torture—very serious acts which, when committed by
persons enjoying the protection or authorization of a
State, warranted classification as crimes against the
peace and security of mankind. The question of the per-
son who committed the crime was important. For exam-
ple, certain murders, no matter how horrible, were no
more than common crimes when committed by individ-
uals and were subject only to national jurisdictions or
triggered an obligation to extradite. There was no reason
for such crimes to be regarded as crimes against the
peace and security of mankind. Furthermore, their inclu-
sion in the draft Code might clash with the principles of
the international protection of human rights, which had
been introduced to find a body which could consider vio-
lations of human rights committed by organs and agents
of a State. He was not arguing that the crime must neces-
sarily be committed by an agent or representative of a
State, but there must be at least some link with a State.
The seriousness of a crime which justified inclusion in
the Code lay precisely in the fact that it was committed
by someone enjoying the protection or the consent of the
State to kill, enforce disappearances or torture. His pro-
posal made that point clear.

11.  Another characteristic of such crimes was that they
must constitute systematic or mass violations of human
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rights. If a policeman tortured an offender to extract a
confession he was certainly committing a crime, but not
a crime against humanity. In contrast, when a State’s
head of police set up a centre deliberately to torture po-
litical dissidents, as had happened in the not too distant
past, he should be regarded as perpetrating such a crime.

12. The crimes of murder and torture included in the
first group did not require any explanation, nor should
the draft Code contain any definition of them. However,
enforced disappearance should be included and defined.
Of course, it was difficult to define because it was com-
mitted by persons who left no traces of their acts. En-
forced disappearances usually ended with the murder of
persons who had been arrested or kidnapped without eye
witnesses. They usually came to light only years later as
a result of the discovery of secret graves or confessions
by the perpetrators. He had, nevertheless, tried to give a
definition of enforced disappearance based on those
given in the Inter-American Convention on Forced Dis-
appearance of Persons and in General Assembly reso-
lution 47/133, containing the Declaration on the Protec-
tion of All Persons from Enforced Disappearance. It
should be noted that his definition did not apply when
the enforced disappearance was perpetrated by common
criminals kidnapping a person for ransom. The essential
point was that the perpetrators enjoyed impunity because
they had the support or acquiescence of government or-
gans and were acting, for all legal purposes, as agents of
a State. The other essential point was that, following the
kidnapping or arrest, the government authorities refused
to provide information on the fate or whereabouts of the
victim.

13. The second group of crimes included, inter alia,
two situations already covered in the thirteenth report.
All the crimes in question were institutional violations of
human rights committed by persons having the authority
to adopt various types of measure which, de jure or de
facto, reduced persons to a status of slavery, servitude,
or forced labour, which institutionalized racial discrimi-
nation, or which ordered the deportation or forcible
transfer of population. Some parts of the world still
knew exploitation by individuals which amounted to de
facto slavery and warranted the attention of the interna-
tional community. Yet that was not sufficient justifica-
tion for characterizing such situations as crimes against
the peace and security of mankind when there was no in-
stitutional support by a State. The Special Rapporteur’s
deletion of the crime of apartheid from the list had left a
gap which must be filled by including institutionalized
racial discrimination. That proposal seemed to have the
support of several members of the Commission.

14. The deportation or forcible transfer of population
on social, political, racial, religious or cultural grounds
were certainly violations of most of the 6provisions of the
Universal Declaration of Human Rights® and the Interna-
tional Covenant on Civil and Political Rights and had
been recognized as crimes against humanity by the
Niirnberg Tribunal. More recently, the International Tri-
bunal for the Former Yugoslavia’ had also acknowl-

6 General Assembly resolution 217 A (III).
7 See 2379th meeting, footnote 5.

edged such acts as crimes. They must therefore be in-
cluded in the draft Code. However, there had been some
transfers of population in the past three or four decades
which were debatable and might even be legally accept-
able if based, for example, on considerations of health—
to control an epidemic—or of a country’s economic de-
velopment, or of protection of the people concerned. All
such possibilities were envisaged in article 49 of the
Geneva Convention relative to the Protection of Civilian
Persons in Time of War, of 12 August 1949 (the fourth
Geneva Convention). Therefore, transfers of population
should be regarded as crimes only when motivated by
the grounds mentioned in his proposal.

15. Mr. PELLET said that he wished to make three
comments and one proposal. His first comment was that,
although aggression was a controversial topic, there was
a general feeling that it was a crime against the peace
and security of mankind, The problem, therefore, was
not whether to include it in the list but how to define it.
He might have shocked some members of the Commis-
sion in his previous statement (2379th meeting) by say-
ing that in the absence of a satisfactory definition of ag-
gression, and General Assembly resolution 3314 (XXIX)
was not satisfactory—at best it was a guide for the Secu-
rity Council-—the Commission had to defer to the Coun-
cil. It had been objected that, while his point might be
correct, it should not be stated too openly and that it
clashed with the principle of the separation of powers.
He considered that as the international community was
not a national community, what was good for the State—
the separation of powers—was not necessarily good for
international governance. All the same, that was a spuri-
ous problem. The Commission was drafting the Code to
enable courts to try persons accused of particularly seri-
ous crimes. Those courts might be international ones but
such jurisdictions had and would have to apply rules
specified in their statutes, which defined the crimes in
question. Therefore, such definitions would mainly be
useful for national courts.

16. That purpose of the draft Code had a very specific
implication for the crime of aggression. If it was allowed
that national courts could try a person for the crime of
aggression without a prior filtration process, the Court of
Assize of Benghazi, say, could decide that Luxembourg
had committed an act of aggression against Mali: an
inconceivable and surrealistic situation. National courts
could not decide that a State—for it amounted to a State
even if, in fact, it was an individual that was being
tried—had committed a crime of aggression, because as
stated in article 15, paragraph 2, aggression was the use
of armed force by a State against another State. A prior
determination of aggression by the Security Council was
not the ideal solution, but the Commission should resist
the temptation of trying to decree a kind of world gov-
ernance by judges, and above all national judges.

17. His second comment concerned crimes against hu-
manity which related indirectly to several other crimes
against the peace and security of mankind, including
apartheid, illicit traffic in narcotic drugs and terrorism.
While he had much sympathy for those members who
argued in favour of including such crimes in the Code, it
would, in his view, be both useless and dangerous to do
so. Actually, it would be dangerous because it was use-
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less. As he had already stated, he favoured the Special
Rapporteur’s proposals in regard to article 21, subject to
a closer alignment with article 5 of the statute of the In-
ternational Tribunal for the Former Yugoslavia. The
main element of the definition in article 21, was, of
course, the systematic commission of wilful killing, tor-
ture, reduction to slavery, persecution, deportation and
all other inhumane acts, with the possible addition, as
suggested by Mr. Vargas Carrefio, of enforced disap-
pearance of persons. It was a very broad definition, par-
ticularly because of the reference to persecution, on the
one hand, and to all other inhumane acts, on the other. It
thus encompassed systematic racial discrimination, par-
ticularly if it was combined with the definition of geno-
cide as laid down in article 19 and also terrorism and il-
licit traffic in narcotic drugs when committed in a
systematic manner and on a mass scale. If not committed
in that manner, they were just crimes and nothing more,
no matter how odious. They would not form part of the
“‘crimes of crimes’’ that posed a serious and imminent
threat to the peace and security of mankind. In other
words, either the acts of terrorism and the illicit traffic in
narcotic drugs lacked the massive and grave character
which meant that they constituted crimes against the
peace and security of mankind, or they fell within the
definition of crimes against humanity, in which event it
was unnecessary to devote special articles to them. He
was not suggesting that terrorism and illicit traffic in
narcotic drugs were not international crimes—they cer-
tainly were and had been defined as such—nor that they
could never be crimes against the peace and security of
mankind, which they could be. But the previous speak-
ers’ comments comfort him in his conviction that when
those crimes were committed in a systematic manner and
on a mass scale they constituted crimes against humanity
within the meaning of article 21 and that it would be nei-
ther logical nor useful to devote separate articles to
them. It might even open Pandora’s Box and lead to a re-
consideration of the list the Special Rapporteur had been
wise enough to shorten.

18. His third comment was more general. All mem-
bers, of course, had their own ideas of the crimes that
should be covered by the Code, but he would appeal to
them not to let themselves be carried away. As had been
suggested, a criterion of the highest threshold of gravity
could be adopted, but members must not seek to define
that threshold in the light of their personal inclination.
Rather, the Commission should take account of the
views expressed by States. Admittedly, not all States had
submitted written observations but the comments that
had been received were fairly varied. What was more, a
far greater number of States had expressed views in the
Sixth Committee of the General Assembly that gave a
sufficiently reliable picture of the general feeling in the
matter.

19. The widely contrasting views expressed during the
very valuable debates on the thirteenth report made it
difficult to take a clear decision on what should be re-
ferred to the Drafting Committee, yet the Commission
must face up to its responsibilities. The Drafting Com-
mittee’s task was to review the articles referred to it by
the Commission along with the Special Rapporteur’s
proposals made in the light of the general debate, but not
to sort out the various provisions. In the light of those

considerations, he wished to make a formal proposal,
namely, that the Commission should take a vote—formal
or informal—on referral to the Drafting Committee of
each of the crimes against the peace and security of man-
kind proposed by the Special Rapporteur and also on
whether they should be retained in the list of crimes to
appear in the final draft. The object of the proposal was
to preserve the prerogatives of the Commission, which
the Drafting Committee must not seek to assume, and to
ensure that matters were clear and transparent and to as-
certain whether the Commission as a whole wished to re-
fer any particular crime to the Drafting Committee.

20. Mr. FOMBA said that it was difficult not to go
round in circles when examining the articles, as they em-
bodied overlapping concepts and lacked clearly defined
limits. Of the three key terms in article 21, for instance
‘‘violations’’, ‘‘systematic or mass’’ and ‘‘human
rights’’, the term ‘‘mass’’ gave rise to problems of inter-
pretation, while the term ‘‘human rights’’ prompted the
question whether its scope was clear and whether it was
not a global concept. There was also a question of the
link between the crime of ‘‘systematic or mass violations
of human rights’’ and other categories of crimes such as
genocide, crimes against humanity, war crimes, interna-
tional terrorism and illicit traffic in narcotic drugs. He
wondered whether the generic concept of *‘systematic or
mass violations of human rights’’ did not cover all those
terms and whether there was in fact any basic difference
between them.

21. The observations of Governments not only centred
on the definition of terms and concepts but were also
concerned with the list of crimes. In that connection, he
agreed with the Special Rapporteur that it was not pos-
sible to provide a complete list of all acts that constituted
crimes against the peace and security of mankind.

22. As to specific points, he noted that the title of the
new version of article 21 had been changed, as indeed
had its scope ratione personae and ratione materiae. The
Special Rapporteur had explained that he preferred the
new title—‘Crimes against humanity’’—as it was an es-
tablished term in the lexicon of the law. Personally,
however, he had some doubts on that score, as the pre-
cise meaning of two key words—*‘crimes’’ and
‘*humanity’’—was not clear. The word ‘‘crimes’’, for
instance, could raise problems with regard to the legal
definition and classification of acts: what was, or was
not, criminal in terms of human conduct? The word ‘‘hu-
manity’” also raised problems of definition as well as of
ideological and cultural perception and of the definition
of its scope ratione personae. As he saw it, the expres-
sions ‘‘Crimes against humanity’’ and ‘‘Systematic or
mass violations of human rights’’—the title of the earlier
version of the article—reflected two generic concepts
that could encompass other categories of crimes, such as
genocide, and were to some extent interchangeable.

23. The content and legal status of the concept of
crimes against humanity as a norm of international law
were not so clear as in the case of genocide and viola-
tions of the Geneva Conventions and their Additional
Protocols. The ambiguity in that concept stemmed from
its formulation in the Charter of the Niirnberg Tribunal
and the interpretation given to it. It was not immediately
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apparent from article 6 (c) of the Charter of the Niimn-
berg Tribunal whether ‘‘crimes against humanity’’ and
“‘war crimes’’ overlapped or whether they were separate
legal concepts. That provision none the less greatly lim-
ited the concept of a crime against humanity, first ra-
tione personae inasmuch as the acts must have been
committed against civilians and not against soldiers and,
secondly, ratione temporis inasmuch as the acts must
have been committed before or during the war, No ex-
planation of the expression ‘‘before the war’’ was, how-
ever, given. There was another instrument, a protocol
signed in Berlin on 6 October 1945, which had modified
the original version of article 6 (c).® In the original ver-
sion of that subparagraph, a semicolon had been placed
after the word ‘‘war”’, which could be interpreted to
mean that certain acts could be regarded as crimes
against humanity independent of the jurisdiction of the
Niirnberg Tribunal. In the version contained in the Proto-
col, however, the semicolon had been replaced by a
comma, which meant that crimes against humanity
should be interpreted as entailing responsibility solely
for acts connected with war.

24. The United Nations War Crimes Committee on
Facts and Evidence in 1946 had sought to clear up any
ambiguity by stating that crimes against humanity as re-
ferred to in the Four Power Agreement of 8 August
1945.° were war crimes within the jurisdiction of the
[United Nations War Crimes] Commission. Conse-
quently, ‘‘crimes against humanity’’ had been inter-
preted by the Niimberg Tribunal as offences that were
connected to the Second World War. Since 1945, how-
ever, the normative content of that concept had under-
gone substantial changes. First, the Niirnberg Tribunal
had itself established that ‘‘crimes against humanity’’
covered certain acts perpetrated against civilians, includ-
ing those with the same nationality as the perpetrator.
Further, the origins of ‘‘crimes against humanity’’ as a
concept lay in the ‘‘principles of humanity’’ first in-
voked at the beginning of the nineteenth century by a
State to denounce another State’s human rights viola-
tiuns of its own citizens. Thus, the concept had been
conceived early on to apply to individuals regardless of
whether or not the criminal act had been perpetrated dur-
ing a state of armed conflict and regardless of the nation-
ality of the perpetrator or the victim.

25. Furthermore, the content and legal status of the
concept of ‘‘crimes against humanity’” had been en-
larged through the international human rights instru-
ments adopted by the United Nations since 1945. For
instance, the Convention on the Prevention and Punish-
ment of the Crime of Genocide affirmed the legal valid-
ity of part of the normative content of ‘‘crimes against
humanity’’ as defined in article 6 (¢) of the Charter of
the Niirnberg Tribunal; it went no further, however.
There was also the International Convention on the Sup-
pression and Punishment of the Crime of Apartheid, arti-
cle 1 of which referred to apartheid as a crime against
humanity, Furthermore the Commission of Experts es-
tablished pursuant to Security Council resolution 780

8 Trial of the Major War Criminals before the International Mili-
tary Tribunal, Nuremberg, 14 November 1945-1 October 1946 (Nimn-
berg, 1947), vol. 1, p. 17.

9 United Nations, Treaty Series, vol. 82, p. 279.

(1992) of 6 October 1992, concerning the Former Yugo-
slavia, defined a crime against humanity as:

gross violations of fundamental rules of humanitarian and human
rights law committed by persons demonstrably linked to a party to the
conflict, as part of an official policy based on discrimination against
an identifiable group of persons, irrespective of war and the national-
ity of the victim.

The Commission of Experts, established under Security
Council resolution 935 (1994) of 1 July 1994, concern-
ing Rwanda, had endorsed that definition and included in
it murder, extermination, enslavement, deportation and
population transfer, imprisonment, torture, rape, persecu-
tions on political, racial and religious grounds, other in-
humane acts and apartheid.

26. As to article 22 (Exceptionally serious war crimes),
in its observations, the Swiss Government reproached
the Commission for wanting to introduce a third cat-
egory of ‘‘exceptionally serious war crimes’’, which
would encompass especially ‘‘grave breaches’ in the
existing classification under international humanitarian
law and questioned the scope ratione materiae and the
impact on international humanitarian law. Strictly speak-
ing, of course, the concept of ‘‘grave breaches’’ did not
apply to internal armed conflicts, which might appear to
be a legal aberration in view of the sociological reality of
such breaches. In that connection, he noted that para-
graph 1 of the new version of the article referred to
‘‘grave breaches’’ of the Geneva Conventions of 1949
but not to Additional Protocols I or II. He would there-
fore propose either that article 22 should contain an ex-
press reference both to the Geneva Conventions and to
Additional Protocols I and II, in which case paragraph 1
should be amended to reflect all the relevant provisions
of those instruments, or that the necessary clarification
should be incorporated in the commentary. Of the two
possibilities, he would prefer the first.

27. He fully agreed with the Special Rapporteur that a
general definition of terrorism, though perhaps difficult,
was not impossible. The definition which was now laid
down in the new formulation of article 24 was on the
whole a marked improvement on the earlier version,
since it included individuals in the category of perpetra-
tors, incorporated new terms such as ‘‘act of interna-
tional terrorism’’ and ‘‘acts of violence’’, and specified
the object of the terrorism. The wording of the article
could none the less be improved.

28. The arguments advanced by the Swiss Government
in favour of including illicit traffic in narcotic drugs in
the Code were sound and commanded his support. Once
again, however, the wording of article 25 (Illicit traffic
in narcotic drugs) could be improved.

29. The Special Rapporteur had said that it would be
difficult to lay down a specific penalty for each crime,
and Governments had remained silent on the issue. The
solution he favoured was to establish a scale of penalties,
and leave it to the courts to decide in each case which
penalty to apply. That was also the method followed in
the statutes of international criminal courts since 1945.
In that regard one might wonder what the legal basis was
for the absence of the death penalty from more recent in-

10 Document /25274, para. 49.
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struments. Did that absence denote significant progress
in the field of human rights? Again, what fate awaited
such instruments as the Second Optional Protocol to the
International Covenant on Civil and Political Rights,
aiming at the abolition of the death penalty?

30. Mr. AL-KHASAWNEH said that the Commission
owed the Special Rapporteur a debt of gratitude for en-
deavouring to bring the codification exercise on a highly
relevant topic begun in 1947 to a successful conclusion.
The topic was highly relevant because crimes against the
peace and security of mankind continued to be commit-
ted on a daily basis and for the most part went unpun-
ished. His own gratitude to the Special Rapporteur was
all the more deeply felt in that the topic fell—to use an
expression taken from one of the Special Rapporteur’s
earlier reports—at the meeting place of politics and law,
and touched everyone’s sensibilities and deeply held
convictions. Less diplomatically put, it could be said that
the criminalization of the acts and activities described in
the Code was seen as a possible curtailment of the free-
dom of States to act in areas of international relations
where they would like to retain that freedom unhindered
by considerations of clearly defined legal rules that
might give rise to the individual criminal responsibility,
not only of their nationals, but sometimes of their State
officials.

31. In his thirteenth report the Special Rapporteur had
signalled that the time had come to ‘‘beat a retreat’’ on
the draft articles that had met with strong opposition
from Governments. There was no doubt that the Special
Rapporteur’s assessment of the prospects of acceptabil-
ity of the draft by States had been the principal consid-
eration that had led him to make that decision. While
sympathetic to that point of view, he found the decision
regrettable for two reasons.

32. First, as previously stated, he believed that no firm
inferences as to the ultimate acceptability of the draft, in
the form of ratifications and accessions, could be drawn
from the debates in the Sixth Committee. Nor would he
view the replies of Governments—at least in the case un-
der consideration—as constituting a representative statis-
tical sample to warrant such a drastic decision.

33. Secondly, and more importantly, the Commission,
as a body of independent jurists, was duty bound—if
only as a matter of professional commitment—to pay as
much regard to the requirements of elementary justice
and logical consistency as it had paid to the political sen-
sibilities of States. As St. Augustine had once remarked,
‘“Without justice, what are kingdoms but great rob-
beries?’’. In his view, the same was true of the interna-
tional political order. Colonial domination and foreign
occupation were not a thing of the past. One need only
open the newspapers at random to be sure to find two or
three cases of the use of force to deny a people the right
to self-determination. Similarly, blatant acts of interven-
tion with the express or thinly disguised aim of destabi-
lizing States took place in complete disregard of the
massive suffering of the populations of the targeted
States. Again, wilful and severe damage to the environ-
ment, already identified in article 19 of part one of the
draft articles on State responsibility'' as an act that gave

11 See 2379th meeting, footnote 8.

rise to the consequences associated with crimes, had
been dropped from the list in the new draft, disregarding
the requirement that there should be some unity of pur-
pose in the work produced by the Commission, which
might live to regret that decision.

34, It was generally agreed that what constituted a
crime was ultimately a subjective matter, namely, the de-
gree of reprobation elicited in the public conscience as a
reaction to a heinous act, which of course was never uni-
form, even in a homogeneous national society. It was
also generally agreed that the law aimed to reduce that
subjectivity by linking the infringements to protected in-
terests in preserving life, human dignity and property
rights. All of the crimes dropped from the list infringed
on those interests, and it should take something more
than the unreasoned replies of Governments to convince
the Commission to do away so readily with those crimes.
That did not, of course, mean the list did not need nar-
rowing, nor did it mean the views of Governments
should not be taken into account. It did mean, however,
that the decision to drop six of the crimes previously in-
cluded in the draft was a disproportionate acceptance of
the wishes of States in an area where ingenuity and per-
severance were both still called for.

35. The Commission spoke of a ‘‘maximalist”> or a
‘““minimalist’’ approach, yet the current debate had made
it plain that adopting the minimalist approach was no
guarantee of acceptance of the draft by States, nor of
consensus on its contents. The debate had already pro-
duced proposals to reduce the contents of the draft even
further—for example, with regard to the crime of aggres-
sion, by drawing an artificial distinction between wars of
aggression and acts of aggression: artificial, because the
concept of war itself had long been treated by interna-
tional law as a relative concept.

36. Similarly, the proposal that the words ‘‘or in any
other manner inconsistent with the Charter of the United
Nations’’ should be eliminated from article 15 would re-
duce the scope of the concept of aggression even further.
He could not concur with that proposal, for three rea-
sons. First, the international legal system could not be
viewed as a static system. Rather, it was a developing
system, aimed at establishing the rule of law at the inter-
national level. As Catherine the Great had once put it,
*“That which stops growing starts to rot’’. Establishment
of the rule of law at the international level would not be
helped if the Commission allowed for a wider margin for
the use of force.

37. Secondly, prohibition of the use of force was the
general rule, and circumstances when the use of force
was permissible were the exception, and should there-
fore be narrowly construed. To reduce the area where in-
dividual criminal responsibility would arise from the use
of force did not tally with the need to interpret the excep-
tions narrowly.

38. Thirdly, aggression, in the topic of State respon-
sibility, had always carried the consequences of crimes,
and in addition, still further consequences. That was
probably a reflection of the centrality of the State in the
system of international law, even though a particular act
of aggression might not elicit—subjectively speaking—
reprobation stronger than that elicited by, for example,
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an act of genocide. Mr. Mahiou was therefore right to
say (2380th meeting) that aggression did not depend on
the effects, but was prohibited per se.

39. The relationship between the existence of the
crime of aggression and a prior determination by the Se-
curity Council had been debated for many years, in the
context both of the present topic and of the topic of State
responsibility. It was plain that predicating individual
criminal responsibility on a prior determination by the
Council would most probably lead to a situation where
no national of the permanent members of the Council
would ever be prosecuted for the crime of aggression.
The impunity thus created would conflict with elemen-
tary considerations of justice. On the other hand, any so-
lution the Commission might adopt should encourage an
independent organic determination, and not leave that
determination entirely to the unilateral decisions of State
courts. On that question, he agreed with Mr. Pellet. One
member of the Commission had also proposed that a so-
lution drawing on General Assembly resolution 377 (V)
entitled ‘‘Uniting for peace’’ might offer a viable solu-
tion. It was an avenue worth exploring.

40. With reference to genocide, he agreed that it was
preferable to stay close to the text of the Convention on
the Prevention and Punishment of the Crime of Geno-
cide, in view of the broad agreement on the definition it
contained. Again, the new, more tightly drafted version
of article 21 was an improvement on the previous text.
He was also persuaded that a review of precedents would
reveal that the determining factor was not the scale of
violations but the existence of systematic persecution of
a community or a section of a community. He agreed
with Mr. Jacovides (2382nd meeting) that forcible trans-
fer of population should be maintained. At the same
time, it was worth cautioning that not all cases of forc-
ible population transfer gave rise to individual criminal
responsibility. The building of a much-needed dam
might require the flooding of large tracts of land, and the
population living on them might have to be transferred.
Provided certain conditions regarding survival and safety
were met, it was doubtful whether any responsibility at
all—save that contemplated under the topic of interna-
tional liability for injurious consequences arising out of
acts not prohibited by international law—was attached.
Clearly, that situation was very different from the policy
of ethnic cleansing. The degree of responsibility should
be clearly categorized, perhaps in the commentary.

41. He agreed with the observations of the Swiss Gov-
emmment on article 22 set forth in the thirteenth report.
Recognizing the validity of those comments, the Special
Rapporteur had sought to improve the drafting of para-
graph 2 of the article, through recourse to a non-
exhaustive list. On the whole, that was perhaps the best
possible solution.

42. On the question of international terrorism, he be-
lieved that the two approaches so far adopted by the in-
ternational community were not mutually exclusive: the
approach of identifying certain acts and prosecuting
them regardless of motive on the basis of the principle of
aut dedere aut judicare, and the approach of finding a
general definition of terrorism for the purposes of crimi-
nal prosecution. Ultimately, the latter course had to be

attempted. The problem was that terrorism had tended to
be defined in terms of certain groups regarding which a
measure of coercion or violence normally not allowed in
ordinary situations was permitted. To that extent the con-
cept of “‘terrorists’’ was akin to the concept of ‘‘counter-
revolutionaries’’. Yet a crime could not be defined other
than by its nature and effects. If it was intended to spread
or had the effect of spreading terror, then an act was ter-
roristic, regardless of whether the bomb was carried in a
fruit basket or dropped from a military plane. He wel-
comed the reformulated version of article 24 in that it
went a long way towards finding a definition that tallied
with logic and consistency. However, .pace the com-
ments of the Special Rapporteur, terrorism was some-
times an end in itself: one need only think of the activ-
ities of nihilists and anarchists. The Commission should
therefore look again at the phrase ‘‘in order to compel
the aforesaid State’’.

43, His remarks had perhaps raised more problems
than they had suggested answers. However, there was
still room to review some of the articles that had been
discarded, so as to find a more delicate balance between
political realism and legal idealism than was currently to
be found in the report.

The meeting was suspended at 11.35 a.m. and re-
sumed at 12.05 p.m.

44. Mr. YAMADA pointed out that the Special Rap-
porteur had changed the title of article 22 from ‘‘Excep-
tionally serious war crimes’’ to ‘‘“War crimes’’. Yet the
opening sentence of the article contained a reference to
‘‘an exceptionally serious war crime’’. Perhaps that was
an oversight. Paragraph 1 referred to the Geneva Con-
ventions of 1949, but it should be made plain that Addi-
tional Protocol I was included in that reference. As to
paragraph 2, it was indeed difficult to draw up an ex-
haustive list of violations of the laws or customs of war.
Nevertheless, he had serious misgivings whether the for-
mulation ‘*, but are not limited to:”” was consistent with
the principle of nullum crimen sine lege, for it did not
specify any limit. It must be made abundantly clear that
those crimes which were not explicitly listed in the para-
graph must be as serious as those which were listed
therein. He would therefore prefer a different formnla-
tion of the leading sentence of paragraph 2, for example
along the lines of ‘‘Such violations of the laws or cus-
toms of war as are:”’.

45. With reference to article 24, he agreed that perpe-
trators of international terrorism should not be limited to
agents and representatives of States. On the other hand,
it was not proper to expand the scope of the article so as
to include a lone terrorist who was acting independently
and had no affiliation with any terrorist organization or
group. The element of an organized crime should be pre-
sent in that article.

46. With regard to article 25, he still felt that the crime
of illicit traffic in narcotic drugs was a borderline case
for inclusion in the Code as a crime against the peace
and security of mankind. The overwhelming majority of
cases of drug trafficking had been effectively prosecuted
by national Governments, and excellent international
cooperation arrangements existed to suppress such
crimes. At the same time, he recognized the difficulties
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faced by some countries, particularly in Latin America.
In those cases, the crime—sometimes known as ‘‘narco-
terrorism’’—was not simply drug trafficking but was
linked with terrorism or the activities of insurgent
groups. In view of that consideration, it might be pos-
sible to narrow down the concept of the crime to be in-
cluded in the Code.

47. The Special Rapporteur had been right to abandon
draft article 26 (Wilful and severe damage to the envi-
ronment). Mr. Yankov (2383rd meeting) had pointed out
that terrorists might resort to inflicting environmental
damage as one of their tactics. He agreed that environ-
mental modification such as was prohibited by the Con-
vention on the Prohibition of Military or any Other Hos-
tile Use of Environmental Modification Techniques was
a serious crime against mankind, However, the Commis-
sion could address that question either in the article on
war crimes or in the article on international terrorism.

48. Mr. RAZAFINDRALAMBO said that the crime of
aggression raised two questions, the first concerning its
definition, the second regarding the role of the Security
Council. On the first question, the observations of Gov-
ernments merely confirmed that it was difficult to define
the concept of aggression from the legal and criminal
standpoints. Article 15 as adopted on first reading had
been subjected to crossfire from Governments and from
many of their representatives in the Sixth Committee.
The view had been taken that article 15 was not innova-
tive and merely reproduced the Definition of Aggression
contained in the annex to General Assembly resolution
3314 (XXIX), a resolution that was essentially political
in character and scope, even if its listing of cases of ag-
gression did contain some more specific and factual el-
ements. Those criticisms were not unwarranted. Indeed,
the Commission had decided to adopt the definition only
with considerable reluctance, and for lack of a more ac-
ceptable alternative. It was thus understandable, given
the adverse reactions of certain Governments, that the
Special Rapporteur was proposing to abandon the Defi-
nition of Aggression except for the first two paragraphs.
However, reduced to its most basic expression, that defi-
nition did not escape the original reproach of having a
political connotation, as was shown by the presence in
paragraph 2 of expressions such as ‘*sovereignty’’, ‘‘po-
litical independence’’ or ‘‘any other manner inconsistent
with the Charter of the United Nations’’. Perhaps the
Drafting Committee could find a formulation referring
more directly to the victim State, for example, ‘‘use of
armed force against another State’’.

49. The role assigned to the Security Council in article
15 had perhaps been exaggerated. Admittedly, para-
graph 4 (k) stated that the Council could qualify as acts
of aggression acts other than those listed in the preceding
subparagraphs. Moreover, paragraph 5 stipulated that na-
tional courts were bound by any determination by the
Council as to the existence of an act of aggression.
Nevertheless, as the action by the Council did not ad-
versely affect the independence of the judge in his as-
sessment of the acts of aggression itemized in paragraph
4, the Commission seemed to have shown great pru-
dence on the question of interference by the Council in
the activities of the courts. Thus, unlike the text of article
15 adopted on first reading, the new text contained no

provision likely to enable the Council to interfere dan-
gerously in the determination or prosecution by the inter-
national judge of the crimes specifically characterized as
crimes of aggression in paragraph 4.

50. He believed that criticisms on that score were, wit-
tingly or otherwise, levelled at the system advocated in
the draft statute for an international criminal court. Un-
der paragraph 2 of article 23 (Action by the Security
Council) of the draft statute,'” relating to the role of the
Security Council in the bringing of complaints of aggres-
sion, the Council had the power to, as it were, ‘‘screen”’
such complaints, thus enabling it to use the veto to pre-
vent a complaint from being brought. But that provision
related only to the modalities for prosecution in the event
of an act of aggression. In other words, it set forth the
conditions for exercise of the complaint. On the other
hand, the Code, like all traditional criminal codes, con-
sisted merely of a catalogue of crimes, described in
terms of substance and intent. Accordingly, the Code
should not be confused with a code of criminal pro-
cedure. The modalities for bringing the complaint were
essentially a procedural question: they could if necessary
be reconsidered in greater depth later on. Nevertheless,
the provisions of article 15 adopted on first reading re-
garding the role of the Security Council were such as to
accentuate the political character of the definition, and of
the article as a whole. He thus endorsed the Special Rap-
porteur’s proposal to drop paragraphs 3, 4 and 5, as well
as paragraph 6, which added nothing to the definition.
On the other hand, why had paragraph 7, concerning the
right to self-determination, been sacrificed? He could
find no satisfactory explanation for that decision any-
where in the thirteenth report. Paragraph 7 constituted a
valuable saving clause that was worthy of consideration
and was of an importance equal to article 18. The two
texts represented the two sides of one and the same coin.

51. The definition of genocide in article 19, unlike the
definition of aggression, posed no particular problems
since it had been taken from a legal text, the Convention
on the Prevention and Punishment of the Crime of Geno-
cide. However, one Government had considered that the
definition contained in paragraph 2 failed to establish the
mental state needed for the imposition of criminal liabil-
ity. It was the use of the term ‘‘intent’’ that was contro-
versial. The definition of genocide included among the
elements constituting the crime the ‘‘intent to destroy
[...] a national, ethnic, racial or religious group as
such’’. However, that formulation did not place suffi-
cient emphasis on the fact that the intent in question was
not the criminal intent as such, in other words, the delib-
erate will to commit the crime or the awareness of the
criminal nature of the act (mens rea). Rather, it stressed
the motive of the perpetrator of the crime, namely the
destruction of a group of persons on account of their ori-

. gin. Perhaps the Drafting Committee might review the

definition with a view to avoiding any ambiguity, for ex-
ample, by using a formulation such as ‘‘acts committed
with the aim of’’ or ‘‘acts manifestly aimed at destroy-
ing,’

52. The Special Rapporteur proposed retaining the list
of acts of genocide adopted on first reading, while add-

12 1bid., footnote 10.
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ing acts of direct and public incitement to commit geno-
cide and attempts to commit genocide. In other words,
the Special Rapporteur had returned to the definition
contained in the Convention. Two questions arose, how-
ever. Why should incitement or attempt be specifically
designated as crimes in the case of genocide, when those
two concepts were already covered by paragraphs 2 and
3 of article 3 (Responsibility and punishment)? On first
reading, the Commission had deliberately omitted those
two acts, along with complicity, in view of the refer-
ences to them in article 3. Should the Commission once
again base itself on the approach adopted by the drafters
of the Convention, as the Security Council had done
when drafting the articles of the statutes of the Interna-
tional Tribunal for the Former Yugoslavia and the Inter-
national Tribunal for Rwanda," concerning genocide? It
could be argued that the specific reference to those two
crimes in the statutes was justified by the fact that those
texts contained no general provision on attempts to com-
mit or incitement to commit that crime. Enumerating
them as crimes, after the principal crime of genocide,
could also be interpreted as reflecting the wish of the
Commission to specify in the case of each individual
crime whether attempt and incitement were to be crimi-
nalized. In order to remove any ambiguity, the Commis-
sion must now adopt a clear position. It had two alterna-
tives: either it must pursue the approach adopted in the
Convention, and draw up an exhaustive list of the acts
considered as genocide, independently of article 3 of the
draft Code, or else it must eliminate the crimes of incite-
ment and attempt to commit genocide, leaving it to
criminal jurisprudence to apply the appropriate provi-
sions of article 3. In his view, the general provision in
article 3 did not exonerate the Commission from making
express mention of incitement and attempt as crimes in
each article of part two of the Code. That approach had
the merit of designating all acts constituting the crime in
question, without requiring the court to decide in each
case whether or not the concepts set forth in article 3
were applicable.

53. The crime of complicity was mentioned explicitly
in article III (e) of the Convention and should be treated
no differently from incitement and attempt: a reference
to complicity should therefore be incorporated. On the
other hand, he saw no need to expand paragraph 2 (e) to
cover the transfer of adults as well as children, as sug-
gested by one Government. With the transfer of children,
as with attempts to restrict population growth, the pur-
pose was to hinder the propagation of a particular race.

54, The Special Rapporteur had been right to change
the title of article 21 to reflect the wording used in the
Niirnberg Principles,'* and in some penal codes. He did
not agree, however, that a reference to systematic com-
mission of a crime should be retained while mention of
mass violations should be deleted. The two concepts
were complementary and the Drafting Committee should
try to reformulate article 21 so as to incorporate them.
Efforts should also be made to improve the balance of
the provisions on torture within the entire draft, perhaps
by referring only to cruel, inhuman or degrading treat-

13 Ibid., footnote 11,
14 gee 2383rd meeting, footnote 5.

ment or punishment, as in article 7 of the International
Covenant on Civil and Political Rights. The proposal
made by Mr. Vargas Carrefio (2381st meeting) was
sound and was worthy of consideration by the Drafting
Committee.

55. He could accept the Special Rapporteur’s proposal
to revert to the classic phrasing, ‘“War crimes’’, for the
title of article 22, and likewise the new structure pro-
posed for the article. The Drafting Committee should
none the less consider making paragraph 1 refer to “‘in-
ternational humanitarian law’’, rather than cite the
Geneva Conventions of 1949, Again, it would be prefer-
able to speak in paragraph 2 of ‘‘serious’’ violations of
the laws or customs of war, a phrase the Commission
had already incorporated in the draft statute for an inter-
national criminal court. The failure of the new text to
mention the establishment of settlers in an occupied ter-
ritory was a major drawback. Perhaps the Special Rap-
porteur could explain that omission.

56. As to article 24, he endorsed the Special Rappor-
teur’s opinion that it was necessary to search for the
common features of the various forms of terrorism and
to derive common rules applicable to their suppression
and punishment. Although a variety of treaties now set
out penalties for specific terrorist acts, no real progress
had been made in eradicating terrorism, and in particu-
lar, in doing away with urban terrorism. The reason
might be that there was no single text on which interna-
tional consensus had been reached and punishment of
terrorist crimes fell exclusively within national jurisdic-
tion. International prosecution might well be facilitated
by designating such crimes as crimes against humanity.

57. As far as article 25 was concerned, the very help-
lessness of States in the face of illicit drug trafficking
mentioned in the report militated in favour of retaining
that crime in the draft Code. The new proposal repre-
sented an improvement over the earlier version if the
Commission agreed to specify the penalty for the crime.
Though in general he would prefer penalties to be dealt
with in a separate article, the acts mentioned in article 25
formed minimum constituent elements of the larger
crime of drug trafficking, like money laundering, for ex-
ample, and therefore deserved to be treated in the article
itself.

58. The CHAIRMAN announced that a former Special
Rapporteur of the Commission, Mr. McCaffrey, was pre-
sent at the meeting, and extended a warm welcome to
him on behalf of all members.

59. Mr. AL-BAHARNA said he welcomed the thir-
teenth report, which raised a number of important issues.

60. In response to the criticisms and reservations of
Governments on the draft articles as adopted on first
reading, the Special Rapporteur had proposed to reduce
the number of crimes from 12 to 6. That reduction
seemed far too drastic, however. Even if a vast majority
of States desired such a reduction, the choice of crimes
for deletion remained a delicate decision, and it was
questionable whether such a drastic change should be
made on second reading.
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61. The fact that Governments, in their comments, had
declined to specify penalties for each crime demon-
strated the need for the Commission to be circumspect in
prescribing them. He therefore welcomed the Special
Rapporteur’s reference, in the report, to the difficulty of
the exercise, and the suggestion that a scale of penalties
should be established, leaving it up to the courts to deter-
mine the applicable penalty in each case. Any provision
on penalties should, of course, be made consistent with
the corresponding provision in the draft statute for an in-
ternational criminal court.

62. The new proposed definition of aggression in arti-
cle 15 was too general. While the earlier version had
been criticized by Governments as being too political,
the Commission should take a second look at that ver-
sion and try to find an appropriate wording. Deleting
paragraphs 5 to 7, which were political in nature, might
help to streamline the legal content. He would also be
disinclined to remove paragraph 4 (&), although it related
to the Security Council, because in matters relating to
aggression the Council did have a necessary function
that was acknowledged in article 20 of the statute for an
international criminal court.

63. Article 19 called for no comment other than the
minor point that no specific penalty should be stipulated
for the crime of genocide: a general provision in the
draft Code on penalties would suffice.

64. He had no objection to the proposal to change the
title of article 21 to ‘‘Crimes against humanity’’. If that
was done, however, a reference to the ‘‘mass’’ nature of
the crimes should be incorporated in the article itself.
Otherwise, ‘‘wilful killing’’ and ‘‘persecution’” as men-
tioned in the article, in other words, without the ‘‘mass’’
element, could hardly be justified as crimes against hu-
manity. As one Government had pointed out, ‘‘persecu-
tion’” was so vague it could mean anything. He preferred
the earlier wording of ‘‘persecution on social, political,
racial, religious or cultural grounds in a systematic man-
ner or on a mass scale’’, He would also suggest that
“‘wilful killing”’ should be altered to read ‘‘wilful killing
on a mass scale’’. Finally, the words ‘‘all other inhu-
mane acts’’ should be supplemented by the phrase ‘‘per-
petrated on a mass scale’’.

65. Article 22 had been sharply criticized by Govern-
ments. The Special Rapporteur was consequently pro-
posing a new text consisting of an exhaustive list of war
crimes under the Geneva Conventions of 1949 and a
non-exhaustive list under the ‘‘laws or customs of war’’,
Would it not be possible to adopt a uniform approach,
making both lists either exhaustive or non-exhaustive?

66. Article 24 had likewise been the object of Govern-
ment criticism, centred largely on the question of who
could commit the crime, and what its substantive content
should be. He was not fully convinced of the desirability
of the proposal to extend the scope of the article to *‘in-
dividuals’’, without some qualification of the individual
perpetrators. The general definition of terrorism in para-
graph 2 of the proposed text would be acceptable if the
word ‘‘terror’’ was replaced by ‘‘serious apprehension’’,
a substitution that would neutralize the criticism by one
Government that the earlier version defined terrorism in
tautological terms.

67. Article 25 was one of the most controversial in the
draft Code. Though he saw the merit of arguments both
for and against inclusion, he was in favour of retaining
the article, subject to deletion of the words “‘to internal
or’’ from the new paragraph 2. The reference to internal
law was such as to make the crime more national than
international.

68. Mr. ROSENSTOCK suggested that the Drafting
Committee should look into whether a reference to the
issue of intent could be incorporated in article 3. Every-
one agreed that mens rea was an element of a crime; the
only divergence of views was on whether it was already
implicit in the nature of the acts covered by the draft
Code. He agreed that the Commission should not at-
tempt to indicate penalties for each act.

69. Article 19 was broadly acceptable, subject to minor
drafting changes and a possible review of the question of
attempt in the context of the draft articles as a whole.

70. Again, subject to drafting changes to bring the text
into line with the title and to improve its clarity, article
21 was acceptable, as was the new proposal put forward
by Mr. Vargas Carrefio, whose comments on the require-
ment of systematic or mass violations accurately re-
flected the very nature of the draft Code, and whose
remarks on deportation were extremely germane. It
would indeed be helpful to include the definition of tor-
ture, though cross-referencing or a detailed mention in
the commentary was also an option. The inclusion of
persecution on political, racial or religious grounds
would be a step beyond the Charter of the Niirnberg Tri-
bunal, which required that such acts be in execution of or
in connection with any crime within the jurisdiction of
the Tribunal. The statute of the International Tribunal for
the Former Yugoslavia covered such acts only if they
were committed in armed conflict. The Drafting Com-
mittee should also examine whether the notion of per-
secution was so vague that the crime should be made
subject to penalties only when committed in connection
with another crime listed in the Code.

71. The text proposed by the Special Rapporteur for
article 22 eliminated some of the problems with the ver-
sion that had emerged on first reading and had the addi-
tional merit of closely following the statute of the
International Tribunal for the Former Yugoslavia. The
Security Council had recently adopted the statute of the
International Tribunal for Rwanda, article 4 of which
gave the Tribunal jurisdiction with regard to violations
of article 3 common to the Geneva Conventions of 1949
and Additional Protocol II. That was a significant step
forward in combating intolerable conduct in any armed
conflict, and it would be unfortunate if the draft Code
failed to include a similar provision. The Drafting Com-
mittee should be asked to consider adding such new pro-
visions as article 22 bis.

72. With reference to article 24, he continued to have
serious doubts about the wisdom of including provisions
on international terrorism. The fact that it would be diffi-
cult to reach a sufficiently precise definition of terrorism
suggested that the article should in fact be eliminated.
However, the text proposed by the Special Rapporteur
was an enormous step in the right direction compared
with the totally unacceptable version that had been
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adopted on first reading. He also recognized the merits
of Mr. Pellet’s comments on terrorism. Article 25 should
be deleted. Its subject did not fit in with the concept of a
threat to international peace and security. The existing
conventions on narcotic drugs and psychotropic sub-
stances focused on suppression of drug trafficking rather
than establishing penalties for it at the international
level. Increased international cooperation in law enforce-
ment would be a more appropriate approach to the prob-
lem than to include the issue in a code of crimes against
the peace and security of mankind.

73. Lastly, he endorsed the Special Rapporteur’s rec-
ommendations on the material that should be deleted
from the text adopted on first reading. Reopening those
questions would confirm the validity of the concern that
the Commission was engaged in a quixotic exercise.

The meeting rose at 1.05 p.m.

2385th MEETING

Wednesday, 17 May 1995, at 10.10 a.m.

Chairman: Mr. Pemmaraju Sreenivasa RAO

Present: Mr. Al-Baharna, Mr. Al-Khasawneh, Mr.
Bennouna, Mr. Bowett, Mr. de Saram, Mr. Fomba, Mr.
Giiney, Mr. He, Mr. Idris, Mr. Kabatsi, Mr. Kusuma-
Atmadja, Mr. Lukashuk, Mr. Mahiou, Mr. Mikulka, Mr.
Pambou-Tchivounda, Mr. Pellet, Mr. Razafindralambo,
Mr. Rosenstock, Mr, Thiam, Mr. Tomuschat, Mr. Vargas
Carrefio, Mr. Villagrin Kramer, Mr. Yamada, Mr.
Yankov.

Draft Code of Crimes against the Peace and Security
of Mankind' (continued) (A/CN.4/464 and Add.1
and 2, sect. B, A/CN.4/466, A/CN.4/L.505,
A/CNA/L.S06 and Corr.l, A/CN4/A.509 and
Corr.1)

[Agenda item 4]

THIRTEENTH REPORT OF THE SPECIAL RAPPORTEUR
(continued)

1. Mr. LUKASHUK said that the construction pro-
posed by the Special Rapporteur, although based almost
entirely on existing law, had been given a mixed recep-
tion both in the Commission and in the Sixth Committee.
The envisaged Code of Crimes against the Peace and Se-

! Bor the text of the draft articles provisionally adopted on first
reading, see Yearbook . . . 1991, vol. II (Part Two), pp. 94 et seq.

2 Reproduced in Yearbook . . . 1995, vol. Il (Part One).

curity of Mankind, in addition to the considerable impact
which it might have on international law and on State
policy, affected the interests and the status of persons oc-
cupying high positions of State. There was thus some
purpose in shifting the location of the draft Code in the
general process of the progressive development of inter-
national law.

2. The 50 years of the existence of the United Nations
had been a period of restructuring of international law on
the basis of the purposes and principles of the Charter of
the United Nations. Mankind had finally woken up to the
threat to its very survival posed by the lack of a reliable
international legal order. If international law was to be
able to offer solutions to current problems, it must move
on to a new stage in its development and become the law
of the international community as a whole. The Com-
mission played an important role in that respect and it
was at its initiative that the Vienna Convention on the
Law of Treaties had embodied the fundamental idea that
peremptory rules were adopted by the international com-
munity as a whole, in the sense not of adoption by all
States in unanimity, but by a sufficiently representative
majority. It was even being suggested, both in the state-
ments of the representatives of some States in the Sixth
Committee and in the work done by the Commission on
the topic of State responsibility, that a kind of legal
status should be conferred on this ‘‘international com-
munity’’, which was the victim, for example, when an
international crime was committed and which was re-
sponsible for deciding what the reaction to such a crime
should be. The move towards establishing the interna-
tional community as a legal entity had implications for
the formation of general international law and for the
principal institutions responsible for applying such law,
primarily the United Nations. But, while changes in the
international system were clearly necessary in view of its
imperfections, experience taught that it was always dan-
gerous to destroy a system without knowing what could
be put in its place.

3. The primacy of the interest of the international com-
munity was therefore what differentiated the law of the
international community from ‘‘usual’’ international
law. Thanks to the Commission’s work, international
criminal law was today a manifest fact and that was a
sign of the maturity of the international community and
its legal system. Such law was broken by individuals
who were often officials enjoying immunity and it would
be unrealistic to expect that leaders would cheerfully
give up their privileges. Moreover, it was rarely easy to
harmonize national legal systems effectively with inter-
national law. It was regrettable in that regard that na-
tional courts for most of the time had hardly any in-
volvement in the formulation of international law, whose
rules they would, however, be increasingly required to
apply. There was thus a need to improve the access of
national lawyers to the texts and commentaries produced
by the Commission. All such constraints must be taken
into consideration in the drafting of the Code and that
might now perhaps entail a retreat to a restricted version.
As the Special Rapporteur had stressed, the formulation
of a whole new area of international law necessarily
gave rise to many difficulties. The definition of aggres-
sion was a good example of such difficulties, for the
existing definition was far from perfect, without there
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being any reason for thinking that the Commission could
quickly draft a better one.

4. Mr. TOMUSCHAT said that he wished to comment
on the various crimes included by the Special Rappor-
teur. In the case of aggression, the Commission’s aim
was to identify the acts which should be punishable by
the international community and not to define the acts
which fell under the heading of ‘‘aggression’’ in rela-
tions between States. The Commission was therefore
perfectly entitled to adopt an independent definition of
aggression, applicable to the Code and only the Code.
By limiting the definition of aggression for the purposes
of the Code to a single ‘‘hard core’’ of particularly hei-
nous and serious acts, the Commission would not be un-
dermining in any way the prohibition of the use of force
contained in the Charter of the United Nations, for that
was a matter of inter-State relations. The Code would
merely say that such acts laid their perpetrators open to
criminal prosecution. In any event, in the 50 years since
the Judgment of the Niirnberg Tribunal,’ no one had
been prosecuted by the international community for the
crime of aggression. With regard to the role of the Secu-
rity Council, substantive law must be separated from
procedural law and the crime as such must not be made
dependent on an affirmative vote of the Council. The
Council would have its role in procedure and the Com-
mission could base its recommendations on that point on
article 23 of the draft statute for an international criminal
court,® without necessarily adopting the wording of arti-
cle 23 in every respect. Short of accepting the risks of
abuse indicated by other speakers, universal jurisdiction
should be excluded for aggression, which was to be tried
by an international court.

5. Genocide was in a way the cornerstone of the draft
Code. The corresponding provision repeated word for
word the definition contained in the Convention on the
Prevention and Punishment of the Crime of Genocide,
which did not prompt any objection, but the Commission
lacked a formal evaluation of the practical application of
the Convention since its adoption and of the problems
which it might have created for the competent jurisdic-
tions. In that area, the drafting work should be guided by
such an evaluation, which would probably be enriched
by the imminent experience of the International Tribunal
for Rwanda.

6. Systematic or mass violations of human rights, re-
christened ‘‘crimes against humanity’’, posed thornier
problems. Did that category presuppose a link with other
crimes in the Code, with war crimes in particular? As the
Special Rapporteur had pointed out, that was neither
necessary nor desirable. But how were such crimes to be
distinguished from crimes under ordinary law? The Spe-
cial Rapporteur thought that crimes against humanity
could be committed by individuals having no official
function, but was there not then a risk of bringing within
the scope of the Code the activities of all the world’s
mafias, which were subject to national law? Finally, the
use of vague notions such as ‘‘persecution’’ or *‘all other

3 United Nations, The Charter and Judgment of the Niimberg Tri-
bunal. History and analysis (memorandum by the Secretary-General)
(Sales No. 1949.V.7).

4 See 2379th meeting, footnote 10.

inhumane acts’’ had perhaps been inevitable at the time
of the Niirnberg Tribunal, but the Commission’s task
was precisely to furnish criminal law with the rigour
which must characterize it in a State based on the rule of
law. As in the case of the link with war crimes, the refer-
ence to the Niirnberg Tribunal was not sufficient. The
list of crimes should be re-examined with a view to re-
moving some of them and adding others, in particular
enforced disappearances.

7. The definition of war crimes was even more compli-
cated. Since the choice made by the Commission at the
forty-third session, in 1991, had not been favourably re-
ceived, the Special Rapporteur wisely proposed aban-
doning it. The statute of the International Tribunal for
Rwanda adopted by the Security Council in 1994° never-
theless prompted questions as to whether the scope of
the notion of war crimes should be enlarged by the addi-
tion of the list contained in article 3 common to the four
Geneva Conventions of 1949 and the crimes mentioned
in Additiona] Protocols I and II of 1977. The Commis-
sion had no reason to stop short of the threshold crossed
by the Security Council, especially since by so doing it
might give the impression of questioning the choices
made in the statutes of the two existing international tri-
bunals.

8. In principle, international terrorism was a matter of
ordinary law and, again in principle, the immunity gen-
erally enjoyed by the agents of another State did not
cover ordinary-law crimes. It was none the less true that,
in that type of case, international legal cooperation rarely
produced the expected results, owing to the support en-
joyed by the perpetrators of such acts. International ter-
rorism therefore had a place in the draft Code, but minor
adjustments must be made to its definition in the light of
all the other national and international instruments which
had tried to define the specific characteristics of interna-
tional terrorism. With regard to drug trafficking, the con-
cerns of the States which waged a daily battle against
that kind of criminal activity were certainly understand-
able, but the international community could not take
arms against the sea of troubles confronting Member
States, which themselves could not shift elsewhere the
responsibility for problems which it was their duty to
solve. Moreover, how could large-scale trafficking be
distinguished from ‘‘ordinary’’ trafficking? If the inter-
national community wished to include that crime in the
Code, the Commission must comply, but that was a po-
litical decision and not a problem of legal logic.

9. The term ‘‘crimes against the peace and security of
mankind’’ used in the title of the draft Code suggested
an unbreakable link with the prohibition of the use of
force contained in Article 2, paragraph 4, of the Charter.
Could the term be retained while at the same time in-
cluding the crime of serious violations of human rights,
which in no way implied an armed conflict? The ques-
tion stood even if the Commission did not have to an-
swer it immediately. Lastly, the rules concerning the ca-
pacity of ‘‘perpetrator’” or ‘‘accomplice’’ required
detailed examination. The example of the ‘‘perpetrator™’
of a system of torture who did not personally commit
any concrete act of torture was very relevant. The Com-

5 Ibid., footnote 11.
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mission must therefore always ask itself whether the
Code made it possible to punish the main guilty
parties—persons occupying the higher levels in the State
hierarchy. However, specific rules could not be provided
on complicity for each crime, although that would be de-
sirable, if the provisions of article 3 were retained at the
same time. A choice must be made between the two ap-
proaches, for a combination of them would lead to an
unacceptable over-abundance of punishable acts.

10. Mr. VILLAGRAN KRAMER said that, in the case
of aggression, it was useful for the Commission to take
account of established international parameters and, in
particular, of the prohibition of the threat or use of force
as laid down in the Charter of the United Nations, a
breach of which obviously gave rise to sanctions. It was
the Security Council’s prerogative to determine the
existence of an act of aggression, in other words, to
judge the conduct of a State. The sanctions applicable to
a wrongdoing State were set forth in Chapter VII of the
Charter; they differed in kind from the criminal sanc-
tions that could be imposed on an individual, but that
would none the less depend on the determination made
by the Council. The question was therefore whether or
not the Council played a role before the trial. If so, an in-
ternational criminal court could not act without a prior
decision by the Council. If not, it was entirely free to act
or not to act.

11. In that respect, he saw a certain analogy with the
procedure for impeaching an elected official, for in-
stance, a member of a parliament whose immunity had
to be lifted by the body of which he was a member be-
fore criminal proceedings could be brought against him.
The members of the Security Council had reserved the
right to characterize the conduct of one of them, or of
another State Member of the United Nations. The only
difference was that the five permanent members of the
Security Council had a right of veto, but it was not im-
possible that, by amending the Charter, that right could
be exercised by a State which was implicated.

12. The Definition of Aggression,® no doubt exercised
a definite influence. It was that Definition which, in
1975, had persuaded all the member countries of OAS to
endorse the inclusion in the Inter-American Treaty of
Reciprocal Assistance, of an article listing the constitu-
ent elements of aggression.

13. Mr. Vargas Carrefio’s proposal regarding the en-
forced disappearance of persons (2384th meeting) was
most timely, in his view, and would, he trusted, be taken
into account by the Drafting Committee. In order to as-
sist the Drafting Committee in its task, the Commission
should also discuss whether extenuating or aggravating
circumstances should be the subject of a separate chapter
or should appear in each articie in the draft.

14. The CHAIRMAN, speaking as a member of the
Commission, said that he would comment on the list of
crimes which the Special Rapporteur proposed should be
dealt with in the draft Code on second reading. He would
again express regret that the list of crimes had been re-
duced from 12 to 6; in that sense, he agreed with another

6 Ibid., footnote 3.

member of the Commission that conduct should be re-
garded as a crime because it had been characterized as
such and not because it was likely or unlikely that it had
in fact taken place. To reduce the list of crimes by elimi-
nating such crimes as colonial domination and other
forms of alien domination, apartheid, intervention, and
the recruitment, use, financing and training of merce-
naries would not only rob the Code of its meaning and
disappoint the expectations of members of the interna-
tional community, but would also call into question its
significance, particularly in the light of the statute for an
international criminal court, since it was the intention of
the Commission that the two instruments should form a
comprehensive international criminal justice system.
Moreover, the reinstatement in the list of the crimes it
was proposed to drop would certainly act as a guarantee
that they would not be committed in future.

15. Tuming to article 15 (Aggression), he noted that,
having regard to the comments of Governments and to
the need to adapt the political Definition of Aggression,
adopted by the General Assembly, to the Code, which
dealt with criminal responsibility, the Special Rapporteur
proposed a new version of the definition of aggression in
his report. While that definition was useful, it should, in
his view, be expanded a little in response to the various
views and suggestions already made. For instance, in
paragraph 1, the concept of ‘‘leader or organizer’” as the
main focus of criminal liability should be extended to in-
clude other decision-makers in the national hierarchy
where they were vested with sufficient authority and
power to initiate conduct which could be held in law to
be a crime of aggression within the meaning of the Code.
Paragraph 2 could be retained. Furthermore, paragraph 3
of the version adopted on first reading could be rein-
stated in the following amended form:

‘3., The first use of armed force by a State in
contravention of the Charter shall constitute prima fa-
cie evidence of an act of aggression, evidence which
is rebuttable in the light of other relevant circum-
stances, including the fact that the acts concerned or
their consequences are not of sufficient gravity.”’

That new paragraph 3 would meet the points raised by
the Government of Australia and some members of the
Commission, notably those who had argued that an act
of aggression or a breach of Article 2, paragraph 4, of
the Charter could not be deemed a crime under the Code
unless the criterion of the gravity of its consequences
was satisfied. There would also be some merit in retain-
ing the illustrative list of conduct which constituted an
act of aggression, as set forth in paragraph 4 of the ver-
sion adopted on first reading, but with subparagraph (&)
deleted to make the list more acceptable from the legal
standpoint. Paragraph 5 of the definition, which ap-
peared between brackets, and paragraphs 6 and 7 as
adopted on first reading could be deleted, as the Special
Rapporteur proposed, so as to make article 15 as well
more acceptable on second reading, but without detract-
ing from the value of the definition of aggression as a
crime under the Code. He agreed with other members of
the Commission that no distinction should be made be-
tween acts of aggression and wars of aggression in so far
as their consequences were of sufficient gravity or mag-
nitude to threaten the peace and security of mankind.
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After all, as one member of the Commission had pointed
out, any emphasis on wars of aggression would be mis-
placed, since declarations of war no longer existed in in-
ternational relations.

16. He would suggest that, before finalizing the word-
ing of article 19 (Genocide), the Commission should ex-
amine the points made by some members of the Com-
mission and by the Government of the United States,
inasmuch as the text proposed by the Special Rapporteur
on the basis of the Convention on the Prevention and
Punishment of the Crime of Genocide contained all the
basic elements which were the subject of a broad con-
sensus.

17. He welcomed the new title, ‘‘Crimes against hu-
manity’’, proposed for article 21 (Systematic or mass
violations of human rights), which reflected the original
concept of the Code. But for such crimes to be covered
by the Code, they must satisfy the criterion of ‘‘system-
atic or mass violations’’ of human rights, as was in fact
recommended by the Government of the United King-
dom and some members of the Commission. Further-
more, the Commission did not need to, and perhaps
could not, define torture, and any attempt to do so could
result in an interminable debate. The basic question was
at what point a violation of a humanitarian principle or
human rights violations, which were essentially matters
of domestic concern that fell within the national jurisdic-
tion, became an international problem that came within
international jurisdiction. The issue became even more
complicated where there was no agreement at the inter-
national level or consensus on applicable standards, the
appreciation of the factors surrounding the occurrence of
such violations and, indeed, credible and impartial
means of establishing the facts. Again, as some members
had pointed out in reference to other categories of pro-
posed crimes, no matter how abhorrent certain conduct
might be, it could not be regarded as a crime under the
Code unless it threatened the peace and security of man-
kind. That criterion, which was logical, appeared to set a
limitation or standard.

18. The new wording proposed for article 22 (Excep-
tionally serious war crimes), for which the Special Rap-
porteur proposed the title ‘“War crimes’’, was based on
the statute of the International Tribunal for the Former
Yugoslavia.” In that connection, he could not support
Mr. Tomuschat’s proposal to expand the article along the
lines of the statute of the International Tribunal for
Rwanda. As the Security Council had rightly pointed
out, the situation in the two countries was different: in
the case of the former Yugoslavia, only acts committed
at a paricular time had been deemed, in law, to fall
within the jurisdiction of the Tribunal, whereas, in the
case of Rwanda, the Tribunal was meant to fill a gap and
any generalization of its statute would therefore be unac-
ceptable. Moreover, given the comments of States and
their views on international humanitarian law in general
and on the law and customs of war, the article proposed
by the Special Rapporteur was unlikely to attract a wide
consensus. Without developing the point, he would note
that the Commission should examine and analyse in

7 Ibid., footnote 5.

much greater depth the various concepts involved in the
definition of that category of crimes if it was to arrive at
a sound formulation that would be widely acceptable in
both legal and political terms. The proposal that the con-
cept of ‘‘grave breaches’’ should be included in the arti-
cle was, however, welcome.

19. He agreed with the Special Rapporteur that arti-
cle 24 (International terrorism) should be included in the
draft Code. He also endorsed his necessary and timely
proposal, which would receive wider acceptance, that the
article should cover individuals who engaged independ-
ently, in acts of terrorism. Furthermore, he shared the
view of the Government of the United States of Ameri-
ca, that, in a number of international conventions, terror-
ism was defined by way of enumeration rather than in a
generic definition. The Commission must, however,
strive to give international terrorism a precise definition
that covered all its manifest forms. The word ‘‘terror’’
was preferable to other expressions, since its meaning
was generally well understood. The comments made by
the Governments of the United Kingdom of Great Brit-
ain and Northern Ireland and Switzerland would also be
useful in enlarging the concept of terrorism.

20. He could support the inclusion in the draft Code of
article 25 (Illicit traffic in narcotic drugs), given the in-
creasingly insidious relationship between terrorism and
illicit traffic in narcotic drugs and in view of the com-
ments offered by the Special Rapporteur and the Gov-
ernment of Switzerland. It would, however, be better, in
the light of the rather realistic comments of the Govern-
ment of the United Kingdom, to leave prosecution and
punishment to the effective and available national sys-
tems in so far as was possible and feasible. But where
the crime was a threat to peace and the good order of a
State or States and, if it was their wish, it should be pos-
sible for it to be tried by an international criminal court
as a crime under the Code.

21. In conclusion, he would reiterate that, if the Code
was to be universal and widely acceptable, it must en-
compass the other crimes which had been adopted on
first reading and dropped on second reading. Failing
that, the Code could not be linked to the draft statute for
an international criminal court which the Commission
had adopted at its forty-sixth session, whereas the two
instruments could together provide a basis for the devel-
opment of an objective, non-discriminatory and univer-
sal international criminal justice system. Secondly, the
absence of such crimes from the Code would in no way
alter their status as crimes under international law.
Thirdly, the draft Code, like the draft statute, would re-
quire further intensive review by States with a view to
clarifying the elements of the crimes involved, comple-
menting them with rules on procedure and evidence, set-
ting down criteria for the investigation and surrender of
suspects, and establishing a proper balance between, on
the one hand, the international criminal justice system
that was set up and the national criminal justice system
and on the other the Charter of the United Nations.

22. Mr. de SARAM said he agreed with Mr. Sreeni-
vasa Rao that international terrorism, which could shake
a society to its very foundations, had its place in the draft
Code.
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State succession and its impact on the nationality
of natural and legal persons (A/CN.4/464/Add.2,
sect. F, A/CN.4/467,° A/CN.4/L.507, A/CN.4/L.514)

{Agenda item 7]

FIRST REPORT OF THE SPECIAL RAPPORTEUR

23. Mr. MIKULKA (Special Rapporteur) introduced
his first report on State succession and its impact on the
nationality of natural and legal persons (A/CN.4/467). 1t
dealt with one of the new topics that the Commission
had decided to place on its agenda at its forty-fifth ses-
sion, in 1993.° The General Assembly had approved that
proposal in its resolutions 48/31 and 49/51. It had also
requested, in resolution 49/51, the Secretary-General to
invite Governments to submit, by 1 March 1995, rel-
evant material including national legislation, decisions of
national tribunals and diplomatic and official corre-
spondence relevant to the topic.

24. Nationality had once again become a question of
great interest to the international community following
the emergence of new States and, in particular, the disso-
lution of States in eastern Europe. Problems relating to
nationality, and in particular the problem of stateless-
ness, had attracted the attention of a number of inter-
national governmental and non-governmental organi-
zations and international bodies, including the High
Commissioner on National Minorities of OSCE, the
Arbitration Commission of the Conference on Yugosla-
via,'® UNHCR and the Council of Europe. The Com-
mission’s decision to include the question of nationality
in the context of State succession on its agenda thus
seemed fully justified by the practical needs of the inter-
national community.

25. The first report consisted of an introduction and
seven chapters. With regard to the historical review of
the work of the Commission, he noted that that topic
currently under consideration stood at the intersection of
two other topics that the Commission had already con-
sidered, namely, nationality, including statelessness, and
succession of States and Governments. The results of the
Commission’s previous work on those two topics were
the Convention on the Reduction of Statelessness,
adopted in 1961, on the basis of the draft convention pre-
pared by the Commission (the Convention had entered
into force in 1975), the Vienna Convention on Succes-
sion of States in Respect of Treaties and the Vienna
Convention on Succession of States in Respect of State
Property, Archives and Debts. He wished to pay tribute
to his predecessors, the special rapporteurs for the two
topics under consideration, for their contribution to that
work: Mr, Manley O. Hudson, Special Rapporteur for
the topic of nationality, including statelessness; Mr. Ro-
berto Cérdova, who had replaced him; Mr. Manfred
Lachs, Special Rapporteur for the topic of succession of
States and Governments; Sir Humphrey Waldock, Spe-
cial Rapporteur for succession in respect of treaties; Sir

8 Reproduced in Yearbook . . . 1995, vol. 11 (Part One).

% Yearbook . . . 1993, vol. II (Part Two), p. 97, document A/48/10,
para. 440,

10 See the *‘Declaration on Yugoslavia® (A/C.1/46/11, annex).

Francis Vallat, who had replaced him; and Mr. Moham-
med Bedjaoui, Special Rapporteur for succession in re-
spect of matters other than treaties.

26. With regard to the delimitation of the topic, he
pointed out that the problems the Commission must
study were part of the branch of international law deal-
ing with nationality rather than State succession. By
their nature, they were very similar to those which the
Commission had already considered under the topic of
nationality, including statelessness. However, they dif-
fered from it in two respects; on the one hand, the Com-
mission’s vision was broader than before (it covered all
of the issues resulting from changes of nationality and
was not limited to the topic of statelessness), and, on the
other hand, the scope of consideration was limited to
changes of nationality resulting from State succession
and thus having the nature of collective naturalizations.

27. In contrast to international treaties or debts, which
comprised an international legal relation, which was sub-
ject to transfer, the relation of the State to the individual,
which was covered by the concept of nationality, ex-
cluded a priori any notion of ‘‘substitution’” or ‘‘devolu-
tion’’. Nationality was always inherent and was not a
“‘successional matter’’, as, for example, were State trea-
ties, property, debts, and so on.

28. The topic under consideration, which stood, as had
been said, at the point where the law of nationality and
the law of State succession intersected, also related to
the problem of diplomatic intercourse and immunities,
included in the list of to?ics selected for codification at
the first session in 1949 which had never been consid-
ered. The problem of the continuity of nationality, which
arose in the context of collective naturalizations resulting
from territorial changes, was part of diplomatic inter-
course and immunities. It was for the Commission to de-
cide whether and to what extent that issue should be con-
sidered in the context of the current topic.

29. With regard to the working method, the Commis-
sion should adopt a flexible approach in dealing with the
topic, using both the method of codification and that of
progressive development of international law.

30. As to the form which the outcome of the work on
the topic might take, he drew the Commission’s atten-
tion to the fact that, at its forty-fifth session, when it had
included the topic of *‘State succession and its impact on
the nationality of natural and legal persons’ in its
agenda, it had indicated in its report that the outcome of
the work could for instance be a study or a draft declara-
tion to be adopted by the General Assembly and had de-
cided that the final form of the work would be deter-
mined at a later stage.’” The General Assembly, in
resolution 49/51 endorsed the Commission’s decision to
undertake work on the new topics, on the understanding
that the final form to be given to the work on those top-
ics would be decided after a preliminary study had been
presented to the General Assembly.

W Yearbook . . . 1949, Part Two, p. 279, para. 16.
12 Yearbook . . . 1993, vol. I (Part Two), p. 97, document A/48/10,
para, 339.
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31. With regard to the terminology used, he considered
that, in order to ensure uniformity, the Commission
should continue to use the definitions it had formulated
previously in the context of the Vienna Convention on
Succession of States in Respect of Treaties and the
Vienna Convention on Succession of States in Respect
of State Property, Archives and Debts, particularly with
regard to the basic concepts, defined in article 2 of both
Conventions, and especially with respect to the defini-
tion of the expression ‘‘succession of States’’. As the
Commission had explained in its commentary to those
provisions, that expression was used as referring exclu-
sively to the fact of the replacement of one State by an-
other in the responsibility for the international relations
of territory, leaving aside any connotation of inheritance
of rights or obligations on the occurrence of that event.’
At that time, the Commission had considered that ex-
pression preferable to other expressions such as ‘‘re-
placement in the sovereignty in respect of territory’’. It
had stated that the word *‘responsibility’’ should be read
in conjunction with the words *‘for the international rela-
tions of territory”’ and was not intended to convey any
notion of ‘‘State responsibility’’, a topic currently under
study by the Commission. The meanings attributed to
the terms ‘‘predecessor State’’, ‘‘successor State’’ and
“‘date of the succession of States’’ were merely conse-
quential upon the meaning given to the expression *‘suc-
cession of States”’.™

32. Introducing chapter I of the report, entitled *‘Cur-
rent relevance of the topic’’, he said that he had decided
to include that chapter in the report in the light of certain
comments that had been made when the Commission
had decided to include the topic in its agenda, some
members of the Commission having taken the view that
the topic was an academic one and devoid of practical
scope. He had thus deemed it useful to mention in the re-
port some of the international bodies that had concerned
themselves with the problem of nationality in relation to
recent territorial changes, in order to stress the impor-
tance of the problem under consideration from the point
of view of the practical needs of the international com-
munity. Chapter I also contained several references to in-
ternational symposia and meetings that had been at-
tended by legal experts from different countries and that
had dealt with issues relating to nationality. In his view,
the records of those meetings might be of benefit to the
Commission in its work on the topic.

33. Chapter II of the report dealt with the concept and
function of nationality. On that question, a clear distinc-
tion must be made between the nationality of individuals
and that of legal persons. On the nationality of individ-
uals, the various components of the concept of national-
ity had been identified by ICJ in the Nottebohm case.
According to the definition given by the Court, national-
ity was

a legal bond having as its basis a social fact of attachment, a genuine
connection of existence, interests and sentiments, together with the ex-
istence of reciprocal rights and duties. It may be said to constitute the

13 Official Documents of the United Nations Conference on the
Succession of States in Respect of Treaties, Vienna, 4 April-6 May
1977 and 31 July-23 August 1978, vol. Il (A/CONF.80/16/Add.2),
p. 6, commentary to article 2, para. (3).

14 1bid., para. (4).

juridical expression of the fact that the individual upon whom it is
conferred, either directly by the law or as the result of an act of the
authorities, is in fact more closely connected with the population of
the State conferring nationality than with that of any other State.

34. The notion or the concept of nationality could be
defined in widely different ways depending on whether
the problem was approached from the perspective of in-
ternal or international law. For the function of national-
ity was, in each case, different. Seen from the perspec-
tive of international law, to the extent that individuals
were not direct subjects of international law, nationality
was the medium through which they could normally en-
joy benefits from international law; whereas, in internal
law, the function of nationality was different and there
could be various categories of ‘‘nationals’’. The exist-
ence of different categories of nationality within a State
had been a phenomenon specific to the federal States of
Eastern Europe: the Soviet Union, Yugoslavia and
Czechoslovakia.

35. By way of analogy with the position of individuals,
legal persons (corporations) had a nationality as well. As
in the case of an individual, the existence of the bond of
nationality was necessary for the purposes of the appli-
cation of international law in relation to a legal person
and, most often, for the purposes of diplomatic protec-
tion. There was, however, a limit to the analogy that
could be drawn between the nationality of individuals
and the nationality of legal persons.

36. It could be said that there was no rigid notion of
nationality with respect to legal persons. For that reason,
it was a usual practice of States to provide expressly, in a
treaty or in their internal laws, which legal persons could
be regarded as ‘‘nationals’’ for the purposes of the ap-
plication of the treaty or of national laws. Owing to the
fact that legal persons might have links with several
States, the establishment of the ‘‘national’’ status of a
legal person involved a balancing of various factors.

37. The preceding comments raised a question that the
Commission must answer, namely, whether it was truly
useful to undertake the study of the impact of State suc-
cession on the nationality of legal persons in parallel
with the study concerning the nationality of natural per-
sons. Did the study of problems of nationality of legal
persons have the same degree of urgency as the study of
problems concerning the nationality of individuals? In
his view, the Commission might separate the two issues
and study first the most urgent one—that of the national-
ity of natural persons.

38. Turning to chapter III, which dealt with the roles of
internal law and international law, he noted that it was
generally accepted that it was not for international law
but for the internal law of each State to determine who
was, and who was not, to be considered its national. That

- conclusion remained valid in cases of State succession. It
, was for the internal law of the predecessor State to deter-

mine who had lost the nationality of that State following
the change; it was for the internal law of the successor
State to determine who had acquired it. That principle
had been confirmed by article 1 of the Convention on

15 Nottebohm, Second phase, Judgment, 1.C.J. Reports, 1955, pp. 4
et seq., atp. 23.
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Certain Questions relating to the Conflict of Nationality
Laws, by PCLJ in its advisory opinion with regard to the
Nationality Decrees issued in Tunis and Morocco'® and
in its advisory opinion on the question concerning the
Acquisition of Polish Nationality,” and had been reiter-
ated by ICJ in the Nottebohm case.'® At the same time,
however, according to the opinion of some writers, there
could be exceptional cases where individuals might pos-
sess a nationality for international purposes in the ab-
sence of any applicable nationality law. That begged the
question whether the existence of two distinct concepts
of nationality—one under internal law and another under
international law—was accepted. That issue had a spe-
cial importance in the context of State succession. The
Commission must ask itself the following questions: if
the concept of nationality for international purposes was
to be considered as generally accepted, what were its
elements and what exactly was its function?

39. With regard to the function of international law,
while it could be said that the legislative competence of
the State with respect to nationality was not absolute, it
must also be accepted that the role of international law
with respect to nationality was very limited. In principle,
States were subject to two types of limitations in the
areas of nationality, the first type relating to the delimita-
tion of competence between States and the second, to the
obligations associated with the protection of human
rights. In any event, international law could not substi-
tute for internal legislation indicating who were and who
were not nationals of the State.

40. International law intervened through both custom-
ary and conventional rules. The Convention on Certain
Questions relating to the Conflict of Nationality Laws
referred to international conventions, international cus-
tom, and the principles of law generally recognized with
regard to nationality. While the rules of customary law
were still rudimentary, conventions and treaties aimed at
the harmonization of national legislations with a view to
eliminating the unfortunate consequences which resulted
from the use by States of differing processes of acqui-
sition or loss of nationality. Some of those conse-
quences—such as statelessness—were considered more
serious than others—such as double nationality. Among
the conventions, one could cite the above-mentioned
Convention, the Protocol relating to a Certain Case of
Statelessness, its Special Protocol concerning Stateless-
ness and its Protocol relating to Military Obligations in
Certain Cases of Dual Nationality, as well as the Con-
vention relating to the Status of Stateless Persons and the
Convention on the Reduction of Statelessness. Among
the regional instruments, mention could be made of the
Convention on Nationality of the Arab League of 1954
and the Convention on Reduction of Cases of Multiple
Nationality and Military Obligations in Cases of Multi-
ple Nationality, concluded between the States members
of the Council of Europe.

41. As to whether those instruments were relevant in
the context of State succession, he noted that, first of all,
they provided useful guidance to the States concerned by

16 p.C.1.J. 1923, Series B, No. 4, p. 24.
171bid., No. 7, p. 16.
18 Nortebohm (see footnote 15 above), p. 4.

offering solutions which could mutatis mutandis be used
by national legislators in search of solutions to problems
arising from territorial change. Secondly, such conven-
tions, when the parties thereto included the predecessor
State, could be formally binding upon successor States
in accordance with the relevant rules of international law
governing State succession in respect of treaties. Those
instruments could thus add to the general limitations im-
posed by customary rules of international law on the dis-
cretion of the successor State in the field of nationality.
Other international treaties directly concerned with prob-
lems of nationality in cases of State succession had
played an important role, in particular . after the First
World War. The Convention on Certain Questions relat-
ing to the Conflict of Nationality Laws included the
principles of law generally recognized with regard to na-
tionality among the limitations to which the freedom of
States was subjected in the area of nationality. But the
Convention remained silent with respect to the precise
content of that concept, which the Commission might
therefore attempt to spell out in its study of the subject.

42. With regard to limitations on the freedom of States
in the area of nationality, the first limitation arose from
the principle of effective nationality based on the con-
cept of a genuine link, a principle often cited in connec-
tion with the decision of ICJ in the Nottebohm case. That
judgment had elicited some criticism, although the prin-
ciple of effective nationality as such had not been chal-
lenged. Another category of limitations, whose impor-
tance had increased considerably after the Second World
War, arose from some obligations of States in the area of
human rights which imposed limits on the exercise of
their discretion when it came to granting or withdrawing
nationality. That held true for naturalizations in general,
as well as in the particular context of State succession.
Article 15 of the Universal Declaration of Human
Rights'® provided that everyone had the right to a nation-
ality and that no one was to be arbitrarily deprived of his
nationality nor denied the right to change his nationality.
Similarly, article 8 of the Convention on the Reduction
of Statelessness provided that a contracting State could
not deprive a person of its nationality if such deprivation
would render him stateless. According to article 9 of the
same Convention, the contracting State could not de-
prive any person or group of persons of their nationality
on racial, ethnic, religious or political grounds. The
Commission could study the precise limits of the discre-
tionary competence of the predecessor State to deprive
of its nationality the inhabitants of the territory it had
lost, as well as the question whether an obligation of the
successor State to grant its nationality to the inhabitants
concerned could be deduced from the principles previ-
ously mentioned.

43. Concerning categories of succession, he held the
view that the Commission must address separately the
problems of nationality arising in the context of different
types of territorial changes. That would reveal whether it
was appropriate to maintain, as some writers did, that
most of the principles referred to in connection with uni-
versal succession apply, mutatis mutandis, to the effects
of partial succession on nationality. In the context of its

19 General Assembly resolution 217 A (III).
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work on succession of States in respect of treaties, the
Commission had specified three broad categories: suc-
cession in respect of part of territory; newly indeopendent
States; and uniting and separation of States.”” Those
categories had been maintained by the diplomatic con-
ference and had been incorporated in the Vienna Con-
vention on Succession of States in respect of Treaties.
For the purposes of the draft on succession of States in
respect of matters other than treaties, the Commission
had deemed that some further precision in the choice of
categories was necessary. Consequently, with regard to
succession in respect of part of territory, the Commis-
sion had decided that it was appropriate to distinguish
and deal separately with three cases: the case where part
of the territory of a State was transferred by that State to
another State; the case where a dependent territory
achieved its decolonization by integration with a State
other than the colonial State; and the case where a part of
the territory of a State separated from that State and
united with another State.” Regarding the uniting and
separation of States, the Commission had found it appro-
priate to distinguish between the ‘‘separation of part or
parts of the territory of a State’’ and the ‘‘dissolution of
a State’’.? Those categories had been approved by the
diplomatic conference and were at the basis of the
Vienna Convention on Succession of States in respect of
State Property, Archives and Debts. In the judgement of
the Special Rapporteur, for the purposes of the study of
State succession and its impact on nationality, it would
be appropriate to keep the categories adopted for the
codification of the law of succession of States in respect
of matters other than treaties. The continuity or disconti-
nuity of the international personality of the predecessor
State in cases of cessation or dissolution of States had di-
rect implications in the area of nationality. The issues
which arose in the first case were by nature substantially
different from those which arose in the second case.
Moreover, for cases of uniting of States, a distinction
was required between the situation in which a State
united freely with another State, consequently disappear-
ing as a subject of international law—the ‘‘absorption’’
hypothesis—and the situation in which the two predeces-
sor States united to form a new subject of international
Yaw and therefore both disappeared as sovereign States.
The nationality issues that had arisen during the decolo-
nization process should be studied only in so far as such
study shed light on nationality issues common to all
types of territorial changes. He also believed that, like
the Commission’s previous work, the study should be
limited ‘‘only to the effects of a succession of States oc-
curring in conformity with international law and, in par-
ticular, the principles of international law embodied in
the Charter of the United Nations’’.> Accordingly, the
study should not deal with questions of nationality which
might arise, for example, in cases of annexation by force
of the territory of a State.

20 Yearbook ... 1974, vol. 1l (Part One), p. 172, document
A/9610/Rev.1, para. 71,

2} Ibid., pp. 208-211, article 14 of the draft articles on succession
of States in respect of treaties and commentary thereto.

22 Yearbook . . . 1981, vol. 1l (Part Two), para. 75.

23 Article 6 of the Vienna Convention on Succession of States in
respect of Treaties and article 3 of the Vienna Convention on Succes-
sion of States in respect of State Property, Archives and Debts.

44. The Commission must delimit the scope of the
problem ratione personae, ratione materiae and ratione
temporis. For the scope of the problem ratione personae,
there was some uncertainty regarding the categories of
persons who were susceptible of having their nationality
affected by change of sovereignty. That applied to all in-
dividuals who could potentially lose the nationality of
the predecessor State, as well as all individuals suscep-
tible of being granted the nationality of the successor
State. It was obvious that the two categories of persons
would not necessarily be identical. Ratione materiae, the
preliminary study should deal with questions of loss of
the nationality of the predecessor State and with ques-
tions of conflict of nationalities susceptible of resulting
from State succession, namely, statelessness and double
or multiple nationality. With regard to loss of national-
ity, the study should aim at clarifying the extent to which
the loss of the nationality of the predecessor State oc-
curred automatically, as a logical consequence of the
succession of States, and the extent to which interna-
tional law obliged the predecessor State to withdraw its
nationality from the inhabitants of the territory con-
cerned or, on the contrary, limited the discretionary
power of that State to withdraw its nationality from cer-
tain categories of individuals susceptible of changing na-
tionality. In terms of acquisition of nationality, the de-
limitation of categories of persons susceptible of
acquiring the nationality of the successor State was not
easy. In the event of total State succession, such as the
absorption of one State by another State or the unifica-
tion of States, when the predecessor State or States, re-
spectively, ceased to exist, all nationals of the predeces-
sor State or States were candidates for the acquisition of
the nationality of the successor State. But in the case of
dissolution of a State, which also then ceased to exist,
the situation became more complicated owing to the fact
that two or more successor States appeared and the range
of individuals susceptible of acquiring the nationality of
each particular successor State had to be defined sepa-
rately. Similar difficulties would arise with the delimita-
tion of the categories of individuals susceptible of ac-
quiring the nationality of the successor State in the event
of succession or transfer of a part or parts of a territory.
In respect of conflict of nationalities, the Commission
could investigate whether the States concerned, namely,
the predecessor State and the successor State or States,
were required to negotiate and settle nationality ques-
tions by mutual agreement with a view to warding off
conflicts of nationalities, especially statelessness. Fi-
nally, the Commission should study the right of option,
which was provided for in a substantial number of inter-
national treaties and had quite recently been envisaged
by the Arbitration Commission of the Conference on
Yugoslavia.”*

45. With regard to the scope of the problem ratione
temporis, since the topic was the question of nationality
solely in relation to the phenomenon of State succession,
the scope of the study excluded questions relating to
changes of nationality which occurred prior to or follow-
ing the date of the succession of States. It should not be
forgotten, however, that, in the majority of cases, succes-
sor States took time to adopt their laws on nationality

24 See footnote 10 above.
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and that, in the interim period, human life continued.
There could therefore be problems concerning national-
ity which, although not resulting directly from the
change of sovereignty as such, nevertheless deserved the
Commission’s attention.

46. Tuming to continuity of nationality, he said he
wished to make three points. First, the rule of the conti-
nuity of nationality was a part of the regime of diplo-
matic protection. Secondly, neither the practice nor the
doctrine gave a clear answer to the question of the rel-
evance of that rule in the event of involuntary changes in
nationality brought about by State succession. There
were good reasons to believe that, in the case of State
succession, that rule could be modified. Lastly, since the
problem of continuity of nationality was closely associ-
ated with the regime of diplomatic protection, the ques-
tion arose whether it should be brought within the scope
of the current study.

47. Mr. IDRIS expressed his congratulations to the
Special Rapporteur on his extremely detailed and
thought-provoking first report, as well as on his excel-
lent introduction. Before the Commission entered into
the debate, he would like two things to be clarified in
connection with General Assembly resolution 49/51.
First, the resolution included the words “‘on the under-
standing that the final form to be given to the results of
the work will be decided after a preliminary study is pre-
sented to the General Assembly’’. It was therefore clear
that the Commission’s work would involve a prelimi-
nary study. The Special Rapporteur, however, had re-
ferred to a report as opposed to a study. He would like to
know how the Special Rapporteur envisaged such a re-
port.

48. Secondly, in its resolution 49/51, the General As-
sembly requested the Secretary-General to invite Gov-
ernments to submit materials including national legisla-
tion and decisions of national tribunals. Since a
preliminary study, and not a preliminary report, was in-
volved, it would be useful to know how much material
had been compiled.

49. Mr. MIKULKA (Special Rapporteur) said he had
deliberately said very little about the final form to be
given to the results of the Commission’s work. He had a
number of ideas on that subject, of course, but, before
outlining them, he wished to give members of the Com-
mission an opportunity to discuss the topic itself. He saw
no contradiction between the preparation of a prelimi-
nary study and the drafting of a report. Any preliminary
study carried out by the Commission could in any case
be transmitted to the General Assembly only as part of
its report. The Commission could apply the solution
used for the draft statute for an international criminal
court: the report of the Working Group on a draft statute
for an international criminal court had been submitted to
the Commission and then annexed to the Commission’s
report to the General Assembly.”® In order to comply
with the wishes of the General Assembly, the Commis-
sion could transmit a summary outlining possible ap-
proaches and various positions and options in order to

25 Yearbook . . . 1993, vol. Il (Part Two), document A/48/10,
annex.

enable the Sixth Committee to advise the Commission
about the preferences of States.

50. The final form to be given to the results of the
work could not be decided on before the preliminary
study was submitted to the General Assembly, even
though the Commission could express its preferences in
that regard.

51. Turning to the second point made, he noted that
relatively few States had submitted documentation on
their national legislation, but that those States included
several that had recently undergone territorial transfor-
mation: in other words, successor States. The secretariat
had also made a number of documents available to him.
But a great many cases of State succession were covered
neither by recent documents nor by older ones and noth-
ing could be done but to await the replies of Govern-
ments. If the Commission decided to set up a small
working group on the topic, however, its members
would have access, with the secretariat’s assistance, to
all the documents that had been available to him.

52. Mr. LUKASHUK said that, after having carefully
studied the first report of the Special Rapporteur, he
found that it clearly outlined all aspects of the topic. The
Special Rapporteur faced a particularly arduous task,
since he had to establish a link between two important
yet distinct problems: State succession and nationality
not governed by international law. In that connection, he
wished to make two comments.

53. In the first place, nationality was the legal link be-
tween an individual and a State, but that did not really
make matters very clear. Moreover, the link had under-
gone significant changes in connection with the protec-
tion of human rights. At present, nationality might be re-
garded as the attribute of a member of the organization
of a State.

54. Secondly, the right of the individual to nationality
was recognized at both the international and the national
levels: hence, arbitrary treatment or absolute sovereignty
of the State was excluded. In that connection as well,
State succession must be analysed with due regard for
the relationship between nationality and human rights.

The meeting rose at 12.55 p.m.

2386th MEETING
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senstock, Mr. Thiam, Mr. Tomuschat, Mr. Villagrin
Kramer, Mr. Yamada, Mr. Yankov.

Draft Code of Crimes against the Peace and Security
of Mankind' (continued) (A/CN.4/464 and Add.1
and 2, sect. B, A/CN.4/466,> A/CN.4/L.505, A/
CN.4/L.506 and Corr.1, A/CN.4/L.509 and Corr.1)

[Agenda item 4]

THIRTEENTH REPORT OF THE SPECIAL RAPPORTEUR
(continued)

1. Mr. THIAM (Special Rapporteur), summing up the
discussion of his thirteenth report on the draft Code of
Crimes against the Peace and Security of Mankind
{A/CN.4/466), expressed his thanks to the members of
the Commission for the many cogent arguments they had
advanced. His task in summing up would be a difficuit
one, for he would have to reconcile differing opinions
expressed on certain issues and respond to certain criti-
cisms levelled at his report.

2. The thirteenth report had been faulted for not taking
into account the views of those Governments—mainly
of developing countries—that had chosen not to react to
the draft articles adopted on first reading and submitted
for their comments. He himself had expressed regret at
the lack of response from those Governments, but given
that lack of response, what should he have done? He
could hardly have reflected non-existent comments in his
report.

3. It had been said that the report had too radically re-
duced the number of crimes that were to figure in the
Code and that it relied too heavily on the contents of ex-
isting treaties and conventions. Yet from the very start of
the drafting exercise, members of the Commission had
exhorted him to use such instruments as the basis for his
work. He had questioned the validity of that approach, in
the belief that progressive development of the law meant
going beyond existing legal instruments-—looking into
General Assembly and Security Council resolutions, for
example. In fact, he was deeply convinced that most of
the crimes in the draft Code constituted violations of jus
cogens. It was therefore incorrect to assert that he had re-
lied unduly on existing treaties.

4. Again, his approach had been faulted for being ex-
cessively prudent. Members of the Commission appar-
ently wanted him to push forward vigorously in the de-
velopment of international law, even where there was no
consensus within the Commission itself. Yet that was
not the role of a Special Rapporteur. His job was not to
force certain solutions on the Commission, but faithfully
to reflect the pros and cons of a particular hypothesis so

1 For the text of the draft articles provisionally adopted on first
reading, see Yearbook . .. 1991, vol. II (Part Two), pp. 94 et seq.

2 Reproduced in Yearbook . . . 1995, vol. 11 (Part One).

that, by thinking things through together, the members
could reach agreement.

5. As to the draft articles themselves, a consensus had
clearly developed in favour of including at least four of
the crimes—aggression, genocide, war crimes and
crimes against humanity.

6. The definition of aggression needed to be further re-
fined, but the role of the Security Council had been over-
emphasized in that connection. The Council had no
authority over individuals; it could only determine
whether an act of aggression had been committed. The
demarcation line between the Council’s competence and
that of any court that applied the Code would emerge
gradually, as specific cases were considered, but there
was no way the Council could take over the functions of
a court. That was why he had proposed a very general
definition of aggression, one that deliberately made no
mention of the Security Council or of General Assembly
resolution 3314 (XXIX). If the Commission wished to
go beyond that general definition, it should by all means
do so.

7. None of the members of the Commission had op-
posed the inclusion of the crime of genocide in the draft
Code. Furthermore, war crimes had been sufficiently
dealt with in conventions or internal laws, so that there
was no debate as to the wisdom of incorporating an arti-
cle on them.

8. For crimes against humanity, he had originally pro-
posed replacing that expression by ‘‘systematic or mass
violations of human rights’’. It had been argued, how-
ever, and his own further research into the literature had
shown, that a violation of human rights need not be
‘““massive’’ in order to be a crime against humanity. A
single atrocity committed against a sole individual could
be so shocking as to constitute an offence against man-
kind as a whole. The need for a crime to be *‘massive’’,
therefore, was questionable, and that was why he had re-
verted to the original wording for the title. It was ulti-
mately for the Commission to decide which title should
be kept.

9. There were a number of crimes whose inclusion in
the draft Code had not generated widespread enthusiasm.
Although many Latin American writers thought that in-
tervention must be characterized as a crime against the
peace and security of mankind, that view was not widely
shared. Intervention was not pernicious in all instances.
It could be benign—even salutary. For example, when a
country attempted, by judicious means, to dissuade an-
other from a politically or militarily dangerous venture,
that was intervention—but it was not criminal. Armed
intervention, of course, must not go unpunished, but it
could be qualified as aggression, which was already cov-
ered in the draft Code. None of the Drafting Commit-
tee’s efforts to produce a suitable definition of the threat
of aggression had ever met with the approval of Govern-
ments, and he felt it was time to abandon the notion. Re-
cruitment of mercenaries had been a burning issue some
years back, but with the perspective afforded by the pas-
sage of time it could be seen that all the elements of the
crime could be placed underthe crime of aggression. As
no strong arguments had been advanced in their favour,
there would seem to be ample grounds for deleting from
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the draft Code the articles on intervention, threat of ag-
gression and recruitment of mercenaries.

10. A number of crimes remained controversial, and
they were the ones the Commission should focus on at
the present stage. Apartheid had been a source of outrage
in the past, especially on the African continent, but the
very term, synonymous with the practice of a particular
African country, had now been consigned to the annals
of history. If the phenomenon should ever re-emerge, a
new term would have to be devised. One Government
had suggested ‘‘institutionalization of racial discrimina-~
tion’’. The Commission should give serious considera-
tion to that phrase, and an article defining it, in the draft
Code.

11. Colonial domination could also be said to be a
thing of the past. The recent Iraqi invasion of Kuwait
notwithstanding, in today’s world it was highly unlikely
that one country would dare to use its superior force to
take over another. As the crime dated back principally to
the sixteenth and seventeenth centuries, its perpetrators
could never be brought to justice now. Colonial domina-
tion was defined in article 19 of part one of the draft on
State responsibility as an international crime.’ Was that
not enough? If not, the Commission should set about
drafting a better definition of the crime than he had been
able to achieve.

12. He had proposed a general definition of interna-
tional terrorism that had been criticized by a number of
Governments on the grounds that the crime should not
be subject to prosecution in general terms, but rather in
specific cases and on the basis of conventions covering
specific manifestations of terrorism. If the crime was to
be kept in the draft Code, therefore, a more acceptable
definition would have to be drafted. It appeared that
there was very little support for including illicit traffic in
narcotic drugs. Many writers viewed it as an interna-
tional crime, but not as a crime against the peace and se-
curity of mankind. The Commission might therefore
wish to exclude it.

13. Accordingly, on those four crimes—racial dis-
crimination, colonial domination, international terrorism
and illicit traffic in narcotic drugs—a further round of
consultations should be instituted, with a view to deter-
mining which of them should be kept in the draft Code.

14. The CHAIRMAN thanked the Special Rapporteur
for his summing up and suggested that, in order to facili-
tate the consultations and ensure a truly frank exchange
of views, the Commission should hold an informal
meeting.

The meeting rose at 10.50 a.m.

3 See 2384th meeting, footnote 10.

2387th MEETING

Friday, 19 May 1995, at 10.30 a.m.

Chairman: Mr. Pemmaraju Sreenivasa RAO

Present: Mr. Al-Baharna, Mr. Al-Khasawneh, Mr.
Bennouna, Mr. Bowett, Mr. de Saram, Mr. Eiriksson,
Mr. Fomba, Mr. Giiney, Mr. He, Mr. Idris, Mr. Kabatsi,
Mr. Kusuma-Atmadja, Mr. Lukashuk, Mr. Mahiou, Mr.
Mikulka, Mr. Pambou-Tchivounda, Mr. Pellet, Mr. Ra-
zafindralambo, Mr. Rosenstock, Mr. Thiam, Mr. To-
muschat, Mr. Villagrin Kramer, Mr. Yamada, Mr.
Yankov.

Draft Code of Crimes against the Peace and Security
of Mankind' (continued) (A/CN.4/464 and Add.1
and 2, sect. B, A/CN.4/466,° A/CN.4/L.505,
A/CN.4/L.506 and Corr.l, A/CN.4/L.509 and
Corr.1)

[Agenda item 4]

THIRTEENTH REPORT OF THE SPECIAL RAPPORTEUR
(concluded)

1. The CHAIRMAN noted that the articles covered in
the Special Rapporteur’s thirteenth report (A/CN.4/466),
namely, articles 15 to 25, were not currently before the
Drafting Committee and that the Commission had to
take a formal decision on them. Taking into considera-
tion the consultations he had held, he suggested that the
Commission should adopt the following decision:

*“The Commission refers to the Drafting Commit-
tee articles 15 (Aggression), 19 (Genocide), 21 (Sys-
tematic or mass violations of human rights) and 22
(Exceptionally serious war crimes) for consideration
as a matter of priority on second reading in the light
of the proposals contained in the Special Rapporteur’s
thirteenth report and of the comments and proposals
made in the course of the debate in plenary, on the
understanding that, in formulating those articles, the
Drafting Committee will bear in mind and at its dis-
cretion deal with all or part of the elements of the
draft articles as adopted on first reading: 17 (Interven-
tion), 18 (Colonial domination and other forms of
alien domination), 20 (Apartheid), 23 (Recruitment,
use, financing and training of mercenaries) and 24
(International terrorism).”’

2. As to any other articles, it was his intention, subject
to the Commission’s agreement, to conduct informal
consultations to determine the best way to deal with
them.

! For the text of the draft articles provisionally adopted on first
reading, see Yearbook . . . 1991, vol. Il (Part Two), pp. 94 et seq.

2 Reproduced in Yearbook . . . 1995, vol. II (Part One).
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3. If he heard no objection, he would take it that the
Commission decided to adopt that suggestion.

It was so decided.

State succession and its impact on the nationality
of natural and Iegal persons (continued)*
(A/CN.4/464/Add.2, sect. F, A/CN.4/467," A/CN.4/
L.507, A/CN.4/1..514)

[Agenda item 7]

FIRST REPORT OF THE SPECIAL RAPPORTEUR
(continued)*

4. Mr. BOWETT expressed his thanks to the Special
Rapporteur for having drafted a first report (A/CN.4/
467) that was both clear and comprehensive. He agreed
with most of what was said in it and wished only to
make a few comments.

5. He agreed with the Special Rapporteur that the
Commission should focus on situations where there was
a change of sovereignty over territory. He also agreed
that the Commission should concentrate, at least ini-
tially, on natural persons, if only because it was much
easier for legal persons to incorporate themselves in a
foreign country than for an individual to acquire a new
nationality.

6. The selection of categories of succession was a deli-
cate task; the Special Rapporteur had already expressed
certain preferences in his first report. He, however, was
not convinced that the selection of categories was crucial
at the present stage. Everything would depend on the
course the Commission chose to follow. In most cases,
there were two States, the predecessor State and the suc-
cessor State, and that was the basis from which the Com-
mission could establish an obligation for those two
States to negotiate an agreement under which the indi-
viduals concerned could acquire a nationality. If there
was such a thing as a human right to a nationality, there
must be a concomitant obligation on States and it was in
the application of that obligation that the Commission
could be of service to States. The Commission could not
only stress the obligation to negotiate so that the indi-
viduals concerned could acquire a nationality, but it
could also list the principles that ought to be embodied
in the agreements concluded among States.

7. 1If there was a right of nationality as a human right,
there was still a need for a genuine link to be established
between the person and the State of his nationality be-
fore that right could be recognized. In that connection,
he shared the view of the Special Rapporteur that the
Commission could usefully give more definition to the
concept of a genuine link than ICJ had done in the Notte-
bohm case.*

8. However, he had definite reservations about unre-
stricted free choice of nationality or right of option. The
Special Rapporteur referred to the position of the Arbi-

* Resumed from the 2385th meeting.
3 Reproduced in Yearbook . ., 1995, vol. II (Part One).
4 See 2385th meeting, footnote 15.

tration Commission of the Conference on Yugoslavia,
which he found to be extremely dubious and according
to which every individual could choose to belong to
whatever ethnic, religious or language community he or
she wished. In his view, the Commission should itemize
those factors which would indicate that a choice was
bona fide and must therefore be respected and given ef-
fect by the State through the granting of nationality.

9. If agreements on the granting of nationality were to
be negotiated, that could take time and the negotiations
could well continue even after the formal transfer of sov-
ereignty over the territory had taken place. It was there-
fore necessary to provide for a transitional status to be
applied while an agreement was being negotiated, while
legislation was being prepared in the State concerned or
while the individual was exercising his right of option—
that is to say during what the Special Rapporteur had
referred to as ‘‘interim arrangements’’,

10. The Special Rapporteur had also referred to the ef-
fect of change of nationality on the right of diplomatic
protection. Although that problem was incidental, it was
of some importance. The normal rule required that, in
order to enjoy the protection of a State, a person must
have held the nationality of that State continuously from
the time of injury to the time of the claim. However, that
continuity could be broken and the right of protection
lost when a change of nationality occurred through a
transfer of territory. It would therefore be appropriate to
make the rule apply only to situations where a change of
nationality came about through the free choice of an in-
dividual and not as a result of a transfer of territory.

11. Mr. TOMUSCHAT, congratulating the Special
Rapporteur on an excellent report, said he too believed
that it was unnecessary to think in terms of drafting an
international treaty. In the first place the Commission
had in the past already produced declarations and works
of codification which did not rank as international trea-
ties and that was therefore in line with good practice.
More particularly, however, it was now that some States
had need of rapid legal assistance from the international
community to help them decide by which criteria they
should be guided. The drafting of a treaty could take
about 10 years, at the end of which time, however, the
topic might have lost all interest.

12.  Also the study should, in his view, focus on natural
persons, with a separate study being justified in the case
of legal persons, since they did not necessarily have the
same nationality in all their legal relations.

13. He endorsed the Special Rapporteur’s idea of a
study of the limits imposed by international law on inter-
nal law, whose sphere of activity must not be extended
in the absence of a genuine link with the State con-
cerned. With regard to the Special Rapporteur’s state-
ment that internal law and international law were inde-
pendent of each other, he wondered whether, in cases of
extreme gravity, it should not be possible to claim that
acts carried out at the national level were null and void.
He had in mind the case where the decision to divest cer-
tain natural persons of their nationality was an element
in the persecution of an ethnic minority. In Germany, for
instance, the Act by which the Third Reich had deprived
the Jews of their nationality had subsequently been
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declared unconstitutional by the Constitutional Court.
Furthermore, in a lengthy article, Mr. F. A. Mann de-
fended the proposition that consideration should be
given, in the context of responsibility, to making the
consequences of the commission of an internationally
wrongful act null and void.’

14. The centre of the Commission’s discussions would
be the right to nationality, the principle of which had
been stressed by the Special Rapporteur. In that connec-
tion, article 24 of the International Covenant on Civil
and Political Rights carefully said very little about rec-
ognizing a right to nationality. Paragraph 3 did, however,
stipulate that ‘‘Every child has the right to acquire a na-
tionality”’. Perhaps, therefore, a distinction should be
drawn between adults and children so that children
would have to be born with a nationality and could not
be stateless from birth. Moreover, State succession could
not leave millions of people without a nationality and it
was therefore up to the international community to intro-
duce rules whereby any person involved in a State suc-
cession would be recognized as having a nationality. In
that connection, he agreed that an obligation should be
imposed on States to negotiate a solution that would
avoid such a deplorable situation.

15. Another instrument, the International Convention
on the Elimination of ANl Forms of Racial Discrimina-
tion, was also very careful in that, in the case of prohib-
ited grounds of discrimination, it expressly excluded
from the Convention questions of nationality. Conse-
quently, it was not absolutely prohibited to take account
of certain links of origin, history and civilization with a
view to recognizing the nationality of persons.

16. He wished to underline the need to move ahead
with the study and, in particular, to propose a certain
number of choices to the General Assembly and the
members of the Commission, for the General Assembly
had not requested an academic study on the state of the
law of nationality. In that connection, it would be ex-
tremely useful to have information on the practice fol-
lowed by the Baltic States and especially the Russian
Federation on the objections and criticisms expressed
with regard to such practice—such as the Russian criti-
cisms of the practice of the Baltic States—and on the re-
action to those criticisms. The Commission could then
endeavour to arrive at the right balance.

17. Mr. de SARAM said he agreed that the main focus
should be on the nationality of natural persons, who
were more likely to suffer from the merger or division of
States or from the attachment of one part of the territory
of a State to another. The right of a State to determine
the conditions governing the acquisition or loss of na-
tionality was not unlimited because there were treaties
which were applicable. It was important for the States
concerned to enter into negotiations, but the individuals
concerned also had rights, which, as pointed out by Mr.
Bowett, did not any longer allow complete freedom of
choice. The Commission would therefore be greatly as-
sisted in its discussions if it had before it documentation
that would enable all of its members to gain an accurate

5 ““The consequences of an international wrong in international and
municipal law’’, The British Year Book of International Law 1976-
1977 (Oxford, Clarendon Press, 1978), pp. 5 et seq.

idea of the relevant provisions of the law of treaties and
of their practical application.

18. Mr. BENNOUNA said that the academic side of
the question of nationality was well known. Conse-
quently, it was a knowledge of practice that was lacking.
Only on the basis of practice could the Commission pro-
pose solutions or, at least, guidelines.

19. Mr. MIKULKA (Special Rapporteur) said the fact
that he referred in his report to the right of option, as en-
visaged by the Arbitration Commission of the Confer-
ence on Yugoslavia, in no way meant that he endorsed
that approach: he had even had occasion to criticize it in
another forum. As to the available documentation, re-
ferred to in his report, it consisted, on the one hand, of
earlier material published by the Codification Division
of the United Nations Office of Legal Affairs in 1959
and 1978° and of more recent documents on national leg-
islation which had been provided by Governments in re-~
sponse to the request of the General Assembly and by
other sources.

20. Ms. DAUCHY (Secretary to the Commission) said
that the secretariat had a complete list of the documents
transmitted to the Special Rapporteur. It could also have
reproduced, either for general distribution or at least for
members of the Commission who so requested, a docu-
ment of about 100 pages which contained replies from
the Governments of Austria, Cyprus, the Czech Repub-
lic, Singapore, Slovakia, Tunisia and the United King-
dom of Great Britain and Northern Ireland.

21. Mr. ROSENSTOCK reminded members that it had
been suggested that a working group should be
appointed—a solution that would assist the Commission
in its task having regard to its programme of work.

22. Mr. PAMBOU-TCHIVOUNDA (First Vice-Chair-
man) said it was apparent from consultations he had held
that there was general agreement on the need to set up a
working group; opinions differed on the right time to do
so, however.

23. Following a discussion in which Mr. BEN-
NOUNA, Mr. EIRIKSSON, Mr. YANKOV, Mr.
GUNEY, Mr. AL-BAHARNA, Mr. IDRIS and Mr.
MIKULKA took part, the CHAIRMAN said that there
was a consensus on the need to appoint a working group,
which would start work at the end of the general debate
on the topic. He would therefore ask the First Vice-
Chairman to pursue his consultations with a view to es-
tablishing a list of those who wished to be members of
the group, in consultation with the Special Rapporteur,
so that the Commission could take a decision as soon as
possible on the working group’s terms of reference and
composition. Since consideration of the topic was still at
the preliminary stage, he would personally favour an
open-ended working group so as to have the benefit of
the contribution of all members.

The meeting rose at 11.35 a.m.

6 United Nations, Legislative Series, Laws concerning Nationality
(ST/LEG/SER.B/4) (Sales No.54.V.1) and Supplement to Laws con-
cerning Nationality (ST/LEG/SER.B/9) (Sales No.59.V.3) and Mate-
rials on Succession of States in respect of Matters other than Treaties
(ST/LEG/SER.B/17) (Sales No.77.V.9).
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2388th MEETING

Tuesday, 23 May 1995, at 10.05 a.m.

Chairman: Mr, Pemmaraju Sreenivasa RAQ

Present: Mr. Al-Baharna, Mr. Al-Khasawneh, Mr.
Arangio-Ruiz, Mr. Bennouna, Mr. Bowett, Mr. Craw-
ford, Mr. de Saram, Mr. Eiriksson, Mr. Fomba, Mr.
Giiney, Mr, He, Mr. Idris, Mr. Kabatsi, Mr. Kusuma-
Atmadja, Mr. Lukashuk, Mr. Mahiou, Mr. Mikulka, Mr,
Pambou-Tchivounda, Mr. Pellet, Mr. Razafindralambo,
Mr. Rosenstock, Mr. Thiam, Mr. Tomuschat, Mr. Vil-
lagrdn Kramer, Mr. Yamada, Mr. Yankov.

State succession and its impact on the nationality
of natural and legal persons (continued) (A/CN.4/
464/Add.2, sect. F, A/CN.4/467,' A/CN.4/ L.507,
A/CN.4/L.514)

[Agenda item 7]

FIRST REPORT OF THE SPECIAL RAPPORTEUR
(continued)

1. Mr. PAMBOU-TCHIVOUNDA said that the didac-
tic approach adopted by the Special Rapporteur in his
first report (A/CN.4/467), with respect both to the form
and to the substance, was probably warranted by the nov-
elty of the subject-matter. The report reflected the mood
of the times—a mood in which the principle of sover-
eignty that had governed international law since the nine-
teenth century was heading, at the dawn of the twenty-
first century, towards a watershed where sovereignty and
solidarity in the service of humankind converged. New
times, and a new topic, called for an urgent treatment:
that message was to be found in every section of the re-
port. Yet one might ask whether that message needed a
report of so many pages, and whether the situations call-
ing for urgency cited by the Special Rapporteur—
namely, those relating to the recent changes in eastern
Europe—were not already a thing of the past. Admit-
tedly, the past was useful, but the Commission’s task was
to work for the future. Russia and Chechnya; Morocco
and Western Sahara; China and Hong Kong; Rwanda;
Burundi; Canada and Quebec; Senegal, faced with a
wave of Casamance irredentism; the European countries
currently engaged in building a European Union; Ethio-
pia, now shorn of Eritrea, yet which in April 1995 had
acquired a new federal constitution favouring ethnic par-
ticularism: those were some of the questions that should
be given urgent treatment in the context of the present
topic. Could the approach adopted to the problems posed
by the former Soviet Union, the former Yugoslavia, or
the former Czechoslovakia be transposed to the future,

! Reproduced in Yearbook . . . 1995, vol. 11 (Part One).

and to the situations just mentioned? It was a moot point,
but it was not a theoretical question. On the contrary, it
was central to the topic under consideration.

2. As to the Special Rapporteur’s approach and the
structure of the report, after the historical review of the
work of the Commission on drafting a regime of State
succession, one might have expected to find an indica-
tion of what the Special Rapporteur understood to be the
content of the topic assigned to him. Did its title refer to
State succession in matters of nationality, and thus mean
that, as in the case of the Vienna Convention on Succes-
sion of States in respect of Treaties and the Vienna Con-
vention on Succession of States in respect of State Prop-
erty, Archives and Debts, the Commission was called on
to draw up a specific regime as a positive response to the
problems posed by nationality in a situation of State suc-
cession? Or, did it refer to the impact of any type of
State succession on nationality, and thus raise the ques-
tion, in the light of those same conventions, of what
rules and principles were applicable to nationality, and
of the extent to which they were applicable? Those two
questions should have been considered in detail in a sec-
tion of the report preceding chapter I entitled ‘‘Current
relevance of the topic’’. Yet not until much further on in,
at the end of chapter V, did one read that the Special
Rapporteur had opted for ‘‘the current study of State
succession and its impact on the nationality of natural
and legal persons’’. Both the Commission and the Gen-
eral Assembly, to which its preliminary study would be
submitted, would benefit from an elucidation of the con-
tent of the topic.

3. The preliminary study should avoid two pitfalls.
First, the Commission must avoid the temptation to ex-
aggerate the role of international law in the field of the
topic under consideration. Secondly, it should also take
cognizance of the fact that the question to be regulated
concerned, first and foremost, not inanimate objects, but
human beings. His comments would relate to those two
contentions, which encapsulated the highly political
scope of the topic.

4. On the first point of contention, which was not nec-
essarily a reproach, namely, that the Special Rapporteur
idealized the role played by international law, especially
with regard to its impact on natural persons, three com-
ments could be made. To begin with, due primacy must
be restored to internal law, for there was an inherent link
between the State—regardless of the circumstances and
context of its emergence—and the nationality of the
population claiming to be its nationals. As acknowl-
edged in the report, both the literature and the practice of
the courts agreed on the exclusive character of the com-
petence of the State in determining nationality. In other
words, the State defined the conditions for granting na-
tionality. But it was also the State that defined the condi-

- tions for loss of nationality, and the State that could con-

fer on individuals the freedom to choose from among
more than one nationality. Admittedly, in a celebrated
opinion delivered in 1984, the Inter-American Court of
Human Rights had ruled that that principle was limited
by the requirements imposed by international law;® but

2 Proposed Amendments to the Naturalization Provisions of the Po-
litical Constitution of Costa Rica (Advisory Opinion OC-4/84, Inter-
national Law Reports (Cambridge), vol. 79 (1989), p. 283).
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the scope of that opinion, which was in any case only an
opinion, should be viewed relatively. In the case of inter-
national recognition, for example, it was well known that
the act whereby a State recognized another State in the
context of State succession was almost never accompa-
nied by a requirement that the legislation enacted by the
new State regarding nationality should be in conformity
with international law. It was an internal administrative
matter, a matter for the Government, and one with which
international law did not concern itself.

5. Secondly, even if international law were to deal with
that question, it would still be necessary to determine the
substance—namely, the rules and sources of that interna-
tional law. The Special Rapporteur referred to the Draft
Convention on Nationality of 1929, but that Convention
had remained at the drafting stage, and was not positive
law. The report also contained a reference to article 1 of
the Convention on Certain Questions relating to the Con-
flict of Nationality Laws., There again, the Convention
had not entered into force and, in his view, therefore, it
was not law.

6. The practice of the courts and customary rules were
two ways of generating international law which served
as the background to the principle of effective national-
ity referred to at length in the report. That principle,
however, was highly controvers1al The Mavrommatis
Palestine Concessions* and Nottebohm® cases had con-
ferred a practical function on the principle of effective
nationality, providing rules on the basis of which to de-
cide between the rival claims of two States in the exer-
cise of diplomatic protection, nationality being one con-
dition for their implementation, That rule did indeed
apply to cases of conflict of nationality, provided they
remained within the framework of diplomatic protection.
Outside that framework, the principle of effective na-
tionality lost its pertinence and scope. That assertion was
borne out by the arbitral award in the Flegenheimer
case,® and by the Judgment of the Court of Justice of the
European Communities in case No. C-369/90’ which
had virtually ridiculed the principle of effectiveness, as
the product of a romantic epoch in the history of interna-
tional relations.

7. Thirdly, when the Special Rapporteur found it unde-
sirable that, as a result of change of sovereignty, persons
should be rendered stateless against their will, he was in-
voking international human rights law, which, as he
pointed out in his report, imposed additional limits on
States in the exercise of their discretion when it came to
granting or withdrawing their nationality. However, in-
ternational human rights law was riddled with funda-
mental contradictions. One could conceive that determi-
nation of the nationality of individuals in a context of

3 ““Nationality, responsibility of States, territorial waters’, Ameri-
can Journal of International Law (Washington, D.C.), vol. 23, Special
Number (April 1929), p.13.

4 Judgment No. 2, 1924, P.C.IJ., Series A, No. 2, p. 6.

5 See 2385th meeting, footnote 5.

6 United Nations, Reports of International Arbitral Awards, vol.
X1V (Sales No. 65.V.4), pp. 327 et seq.

7 Court of Justice of the European Communities, Recueil de la ju-
risprudence de la Cour et du Tribunal de premiére instance, 1992-7,
judgment of 7 July 1992, Mario Vicente Micheletti e.a. v. Delegacion
del Gobierno en Cantabria.

State succession should require consultation with the
population, in the light of the principle of the right of
peoples to self-determination, which was surely a peo-
ple s collective right. In 1ts advisory opinion on the ques-
tion of Western Sahara,® ICJ had reaffirmed the obliga-
tion of a State to consult with the population. The
implementation of that obligation devolved on States. In
1987, the Human Rights Committee had clearly
recognized that an individual could not claim to be the
victim of a violation of the right of peoples to self-
determination as set forth in article 1 of the International
Covenant on Civil and Political Rights. In Czechoslovak
constitutional law—the most recent example referred to
by the Special Rapporteur—a law on referendums had
been enacted in 1991, but had not been implemented, be-
cause of the need to address the political crisis of 1992.
That law had been allowed to lapse, yet no one had re-
garded that state of affairs as a violation of international
law. And when the Czech Republic and Slovakia had
each adopted legislation on nationality, that legislation
had been unequal, with regard to the conditions each im-
posed for the acquisition of nationality, and also with re-
gard to the settlement of questions of dual nationality.’
Thus, article 15 of the Universal Declaration of Human
Rights10 must be seen as declaratory law, rather than as
binding law. That article, like the relevant provisions of
the Covenant, left States free to take account of their
own interests and fears, and of other political rather than
purely legal considerations, in questions regarding the
determination of nationality.

8. As to his second contention, the Special Rapporteur
recommended that the Commission should not undertake
the study of the impact of State succession on the nation-
ality of legal persons in parallel with the study concern-
ing the nationality of natural persons. The Commission
was invited to separate the two issues and to study first
the most urgent one—that of the nationality of natural
persons. He endorsed that approach, which would also
help to highlight the specific features of a subject which
needed to be placed in an appropriate legal framework.
As he had said at the outset, the subject-matter of the
topic was not inanimate objects such as treaties, debts,
archives, or property—issues that had already been ad-
dressed by the Commission, and on which the very exist-
ence of the State did not fundamentally depend. On the
contrary, it concerned the essential bases of the State
perceived, not from an abstract or descriptive standpoint,
but as implied by territorial and demographic variables,
and the legal structure appropriate to organize a frame-
work to deal with the interaction of those variables. That
structure concerned both the predecessor State and the
successor State, for the primary goal of the law of State
succession was to ensure the social and political stability
of each of the entities involved.

9. Still with reference to his second contention, he
noted that the Special Rapporteur invited the Commis-
sion to devote its first efforts to the search for a link. The
two categories of succession envisaged by the Commis-

8 Adbvisory Opinion, I.C.J. Reports, 1975, p. 12.

9 The Czech law and the Slovak law on nationality were amended
by Laws Nos. 92/1990 and 88/1990 of the Czech National Council
and the Slovak National Council, respectively.

19 General Assembly resolution 217 A (III).
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sion, for succession of States in respect of treaties and in
respect of State property, archives and debts, were
clearly described by the Special Rapporteur in his report,
but from a purely formal standpoint. The report failed to
create a tie-in with the material or substantive principles
of the two systems, such as the principles of continuity
ipso jure, of tabula rasa, of equitable sharing, or of non-
transmissibility. All those principles, individually or as a
whole, reflected a concern to ensure fairness; one might
go so far as to say that the international law of the suc-
cession of States was a reaction, in the form of positive
provisions, to a situation of intolerable unfairess. A re-
minder of those principles would thus not have gone
amiss.

10. He failed to understand why the Special Rappor-
teur stated that for the purposes of the current study, it
would be appropriate to keep the categories which the
Commission had adopted for the codification of the law
of succession of States in respect of matters other than
treaties, in other words, the regime in the Vienna Con-
vention on Succession of States in respect of State Prop-
erty, Archives and Debts. One very soon realized, how-
ever, that the Special Rapporteur himself was not
convinced of the soundness of that approach, for he re-
turned to the regime in the Vienna Convention on Suc-
cession of States in respect of Treaties, referring to trans-
fer of territory, uniting of States, and dissolution (in
other words, separation) of a State-—all major categories
in that Convention. Was the Commission to opt for one
regime and reject the other, or to draw on elements from
both? He himself would have opted for the latter ap-
proach. At all events, he considered that if the Commis-
sion was to give priority to the nationality of natural per-
sons, it must base itself primarily on the regime in the
Vienna Convention on Succession of States in respect of
Treaties, while exploiting the overlaps between the two,
having regard to the material principles to which he had
referred.

11. The territorial location of populations was a further
essential indicator to be used in the definition of the
scope of the problem ratione loci, in addition to those
used by the Special Rapporteur in chapter VI of his re-
port. That criterion could help to pinpoint extreme cases
not referred to in the report, thereby broadening the
range of cases proposed for consideration.

12, Mr. BENNOUNA said the first report on State suc-
cession and its impact on the nationality of natural and
legal persons was obviously intended to clear the way
for more in-depth discussion. Recent events in eastern
Europe had revealed that State succession was indeed a
topical issue, though he himself would have preferred
the Commission to add a different subject to its agenda,
one that deeply affected all countries of the world, espe-
cially the developing countries: investment rights. The
final form for the Commission’s work on State succes-
sion had not yet been established, though he agreed
with the Special Rapporteur’s statement that, as a first
step, it should be a study for submission to the General
Assembly.

13. The Special Rapporteur was correct in pointing out
that, while internal and international law overlapped in
respect of State succession and nationality, the topic had

traditionally been held to fall within the province of in-
ternal law. Since State sovereignty was involved, the
Commission would be well advised to follow the Special
Rapporteur’s suggestion that it confine its work to the
elaboration of general criteria for use by States. States
would then be free to adapt the criteria to specific cases
and to take into account particular regional or national
features.

14. As Mr. Bowett (2387th meeting) had pointed out,
the concept of an obligation to negotiate had now been
accepted and incorporated in legal practice. It might be
useful to adopt it as one of the general criteria for State
succession, so as to avert any harmful effects on indi-
viduals of changes in the configurations or borders of
States or in the balance of power among them.

15. The reference to the various categories of ‘‘nation-
als’’ in internal law raised a delicate, indeed explosive,
issue. Some States openly discriminated against certain
groups of citizens by establishing separate categories,
which amounted to denying them their full civil and po-
litical rights. The case of Palestine, for example, could
usefully be studied in the context of State succession and
nationality. There were currently 800,000 Arab Israelis
relegated to the status of second-class citizens. The
Commission should look into whether that was compat-
ible with international law and what the implications
were for the succession of States under the agreement
signed on 13 September 1993."

16. The Special Rapporteur suggested that priority
should be given to the impact of State succession on the
nationality of natural, as opposed to legal, persons, since
that was the more urgent issue. Urgent it was, yet the na-
tionality of legal persons was also an important matter
and should not be left entirely unattended. Recent events
had brought the issue to the fore, particularly in the con-
text of investment rights. In that regard, he drew atten-
tion to the judgment of ICJ in the case concerning Elet-
tronica Sicula S.p.A. (ELSI) (United States of America v.
Italy).”* The question of ownership or control of a legal
person was now taken into account in most investment
agreements. Perhaps a reference to such issues should be
included in the Commission’s work on the topic, even if
a thorough consideration of the nationality of legal per-
sons was to be deferred until a later date.

17. Another highly sensitive, indeed politicized, issue
was the extent to which a State had the ability to grant or
withdraw the nationality of an individual. The problem
arose frequently in connection with family reunification
and immigration. In some cases, children acquired na-
tionalities that were different from those of their parents
and, as a result, were physically separated from them.
Such issues should be brought up in the course of the
work on State succession.

18. The Special Rapporteur indicated that the Commis-
sion’s study should cover only ‘‘normal’’ situations of
State succession, not those involving force or annexa-
tion. He was not sure there was a clear-cut distinction to

I Declaration of Principles on Interim Self-Government Arrange-

ments, including its Annexes, and its Agreed Minutes (A/48/486-
$/26560, annex).
2 Judgment, 1.C.J. Reports 1989, p. 15.
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be drawn in such matters, but even if there was, it was
precisely in ‘‘abnormal’’ situations of State succession
that human rights were most likely to be violated. All the
more reason, therefore, for the Commission to seek to
establish criteria for State conduct. As to the right of op-
tion, he agreed with Mr. Bowett that it came into play
only in very limited and exceptional circumstances.

19. Finally, he endorsed the Special Rapporteur’s apt
comments on continuity of nationality, namely, that in
the context of State succession, continuity of nationality
could not operate as in the regime of diplomatic protec-
tion.

20. On the whole, he would have preferred a less theo-
retical, more experience-oriented approach than the one
used in the report. Far too few examples had been cited
of State practice, particularly in eastern Europe and in
the territories of the former Soviet Union. The Commis-
sion did not wish to provide abstract guidelines or any
general theory. In his next report, the Special Rapporteur
should fill in the gaps, looking particularly closely at the
advantages and drawbacks of the actual solutions found
in recent cases of State succession. He did agree with the
Special Rapporteur, however, that the best service the
Commission could render the General Assembly and
States was to provide a series of factors and general cri-
teria that could be used for negotiation in cases of State
succession. Naturally, such criteria must be aligned with
the peremptory norms of international law and with hu-
manitarian law.

21. One element of the nationality question that had
not been touched on, and which he believed fundamen-
tal, was an individual’s emotional attachment to his or
her roots. No regulations or rules could prevent a person
from identifying with the place where he or she was born
and raised, and that was something that had to be taken
into account in the Commission’s future work on State
succession.

22. Mr. IDRIS said that any analogy with State succes-
sion to treaties, property or debts should be closely tied
in with the question of nationality. Nationality was, after
all, a prerequisite for the exercise of civil and political
rights. The basic principle to be established was that suc-
cession of States did not give legal title to the individual
in regard to succession to nationality. That was a mani-
festation of the State’s sovereignty and territoriality.

23. There was broad consensus in the literature and the
practice of the courts in favour of acknowledging that
nationality was essentially governed by internal law.
That was also true in cases where the acquisition of na-
tionality was covered by treaty, or when internal law re-
quired that nationality be acquired under a convention. A
good example of such a provision was article 3 of Slo-
venia’s law on citizenship. The principle that it was for
each State to determine, in its own law, who were its na-
tionals, had been adopted in the Convention on Certain
Questions relating to the Conflict of Nationality Laws.

24. Nevertheless, having agreed that nationality was
not a ‘‘successional matter’’, he said that he experienced
some difficulty with the Special Rapporteur’s suggestion
of using the definitions the Commission had already for-
mulated for the Vienna Convention on Succession of

States in respect of Treaties and the Vienna Convention
on Succession of States in respect of State Property, Ar-
chives and Debts. The term ‘‘succession of States”
would thus refer to the replacement of one State by an-
other in the responsibility for the international relations
of a territory. Yet he wondered whether the notion of re-
sponsibility for international relations was really relevant
in the context of nationality. Since nationality was a mat-
ter that fell essentially within the sovereignty of a State,
it would be more appropriate to use a concept already
considered by the Commission—sovereignty in respect
of territory. The definition of State succession in respect
of nationality would then be the replacement of one State
by another in sovereignty in respect of territory.

25. He said that he was uncomfortable with the defini-
tion of nationality given by the Special Rapporteur in his
report, namely that ‘‘Nationality’’, in the sense of citi-
zenship of a certain State, must not be confused with
““nationality’’ as meaniné membership of a certain na-
tion in the sense of race.” The distinction drawn in that
definition was both controversial and confusing, and the
reference to race was undesirable. Although nationality
was basically an institution of internal law, as ICJ had
recognized in the Barcelona Traction case,” and be-
cause the international application of that notion must be
based on the nationality law of a given State, a decision
by a State to grant its own nationality did not necessarily
have to be accepted internationally without question. In
the Nottebohm case, ICJ had decided that

a State cannot claim that the rules it had thus laid down are entitled to
recognition by another State unless it has acted in conformity with the
general aim of making the legal bond of nationality accord with the
individual’s genuine connection with the State which assumes the de-
fence of its citizens by means of protection against other States.

The Court’s adoption of the principle of a genuine link
had sparked considerable discussion, and much criti-
cism. The critics had argued that the ‘‘link theory’’ had
not been advanced by the parties to the dispute, and that
the Court had transferred the requirement of an *‘effec-
tive connection’’ from the domain of dual nationality to
the domain of only one nationality. Thus, the ‘‘genuine
link”” requirement in limiting the successor State in its
discretion to extend its nationality had yet to be clarified.

26. Regarding the scope of the topic, the General As-
sembly had endorsed the Commission’s recommendation
that it should include both natural and legal persons. It
was too late now to restrict the study to natural persons
alone as such a course would fall short of the expecta-
tions of Governments.

27. He supported the idea of establishing a working
group as a good way of moving forward on the contro-
versial issue of nationality. The group should identify
the fundamental aspects of the topic and elicit further
comments by Governments. Such comments were indis-
pensable, particularly with a view to obtaining a clear
picture of State practice. The working group should not,

3R, Jennings and A. Watts, eds., Oppenheim’s Internationai Law,
9th ed., vol. 1, parts 2-4 (London, Longman, 1992), p. 857.

14 Barcelona Traction, Light and Power Company, Limited, Second
Phase, Judgment, 1.C.J. Reports 1970, p. 3.

15 See 2385th meeting, footnote 15.
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however, propose any solutions at the present stage. It
was more important to identify problems and investigate
State practice.

28. Mr. MIKULKA (Special Rapporteur) said that it
might be useful for him to respond to some of the points
already raised. First, with regard to categories of succes-
sion, Mr. Pambou-Tchivounda had stated a preference
for a mixture of those contained in the Vienna Conven-
tion on Succession of States in respect of Treaties and
the Vienna Convention on Succession of States in re-
spect of State Property, Archives and Debts. Such a mix-
ture would be difficult because, although some of the
matters dealt with in the former had received similar
treatment in the latter, others had been handled in a radi-
cally different way. He had therefore concluded that the
latter Convention provided a better basis for the Com-
mission’s consideration of the matter.

29. For example, the Vienna Convention on Succes-
sion of States in respect of Treaties covered three en-
tirely different situations in one category: the unification
of States; the dissolution of States; and the separation of
part of a State to form an independent State. Such a sim-
plification had of course been possible for the purposes
of a convention on the succession of States in respect of
treaties, for those who had drafted that Convention had
concluded that in all three situations only one rule
should apply: the rule of continuity of treaties ipso facto.
In the case of problems of nationality, however, clear
distinctions must be made between the three situations
because they gave rise to entirely different problems. It
was impossible to disregard the differences between
cases when the predecessor State continued to exist
(separation), when the predecessor State disappeared
completely (dissolution), and when the international per-
sonality of one of the predecessor States disappeared
(unification).

30. He had also tried in his report to enrich the catego-
ries by introducing a distinction based on the German
precedent. German unification had not taken place on the
basis envisaged in the Vienna Convention on Succession
of States in respect of Treaties, namely, that two prede-
cessor States disappeared and a new State was born, but
rather on the basis of the ‘‘absorption’” of the German
Democratic Republic by the Federal Republic of Ger-
many. In other words, the international personality of the
Federal Republic was never contested, whereas the Ger-
man Democratic Republic disappeared as an independ-
ent State. That meant, for the purposes of nationality,
that the problem lay with the nationality of citizens of
the former German Democratic Republic. Of course, the
German situation had another special feature: whether to
recognize the effects of the Second World War on na-
tionality, but there was no need for the Commission to
go into that question.

31. He understood Mr. Bennouna’s doubts about the
proposal in the report that the Commission should leave
aside the problem of situations not in conformity with
international law. Doubts had always arisen when the
Commission had debated that topic in the past, and the
proposal was intended merely to facilitate the present
work in the initial stages. The topic was so difficult that
complicating factors must be set aside for the moment,
and the Commission must try to clarify matters relating

to normal situations, but without stating explicitly that
the rules which it drafted did not apply to abnormal
situations, Naturally, the Commission’s exclusion of
such situations certainly could not be used to justify
wrongful acts. Similarly, some of the rules applicable to
normal situations might well apply to abnormal ones as
well. No doubt an annexing State would be breaking a
fundamental rule of international law and committing
violations of the human rights of the population of the
annexed territory. Furthermore, the fact that international
law prohibited annexation by force did not mean that
international law was not interested in the consequences
of such a wrongful act.

32. On the question of the existing practice of States,
he had explained in his introduction that he had not yet
had time to examine all the information submitted by
States. Furthermore, it was not usual to conduct a de-
tailed examination of State practice in the preliminary
stages of a study. At a later stage he would, of course,
give close attention to national legislation. It would be a
sensitive undertaking because States were jealous of
their internal competence with respect to questions of
nationality, and the Commission must not give the im-
pression that it was trying to decide whether a State’s
practice conflicted with international law. Some States
had expressed concern on that point in the Sixth Com-
mittee. Clearly, without setting itself up as a court, the
Commission might eventually conclude that the practice
of some States was not in conformity with the general
trend of international law.

33. Mr. Idris had commented on the definitions set out
in section E of the introduction to the report. For the mo-
ment they were the definitions already adopted by the
Commission and they had no implications for the sub-
stance of the topic. He wanted the Commission to speak
a common language because the notion of succession
had been used in the literature with entirely different
definitions. The Commission and the two diplomatic
conferences had opted for a given terminology which the
Commission should continue to use in order not to con-
fuse the issues further.

34. Mr. Idris would prefer to replace ‘‘responsibility’’
in the definition of succession of States by a reference to
sovereignty. The Commission had debated that point 20
years before and had decided not to use the notion of
sovereignty simply to avoid the impression that sover-
eignty as such could devolve from one State to another.
If “‘responsibility’’ were replaced by ‘‘sovereignty’’ in
the definition, the succession of States would mean the
replacement of one State by another in territorial sover-
eignty. That would mean that sovereignty itself was a
matter of succession and did not have an ‘‘original”’
character and that all the limitations on sovereignty ac-
cepted by the predecessor State devolved on the succes-
sor State. The Commission would then have to hold as
lengthy a debate on the point as had taken place during
the drafting of the two above-mentioned Conventions
and it would never get to the basic issues of nationality.

35. One point not yet raised by any member had been
put as a question in chapter III of the report: if the con-
cept of nationality for international purposes is to be
considered as generally accepted, what are its elements
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and what exactly is its function? In that regard, he would
certainly welcome clarification from members.

36. Mr. CRAWFORD said that the Special Rappor-
teur’s statement in his report that nationality was not a
*‘successional matter’” was true in one sense, but there
remained the compelling situation of individual human
rights as embodied in a variety of treaties and the more
general position of individuals. State succession had tra-
ditionally been viewed from the perspective of States,
but, as the Special Rapporteur had made clear, that was
no longer sufficient. He was in general agreement with
the Special Rapporteur’s conclusions, but none the less
wished to comment on some points.

37. First, he agreed that the question of continuity of
nationality should be included in what was a general
study. In fact, there were two problems of continuity:
continuity in respect of acts occurring prior to the date of
the succession; and continuity as between the date of
succession and the date when issues of nationality were
settled. It must be made clear that any subsequent clarifi-
cation of the position should be deemed to operate retro-
spectively at least to the date of the succession. That was
an area where the concept of a ‘‘successional matter’’
should not be applied too rigidly. There were some areas
of the law of State succession in which the succession
occurred ipso jure on the date of succession, although
some consequences had to be dealt with subsequently.
There were many other areas which were not of that
kind: matters of State debt, for example, where problems
had to be sorted out afterwards, although the succession
did not necessarily bring about an innovation.

38. More generally, the Commission should view with
favour the use of a series of presumptions. It was pos-
sible that international law had not yet developed far
enough to determine which persons acquired which na-
tionality, but it could certainly establish presumptions
that would be regarded as applicable to, and would help
to regulate, a particular situation, though that situation
would of course be regulated primarily by the legislation
of the successor State or States and by agreement be-
tween them.

39. He agreed with the flexible approach the Special
Rapporteur proposed to adopt with respect to the out-
come of the work and, in particular, with his view that
the Commission should in the first instance submit a re-
port to the General Assembly describing the nature of
the problem and the way in which it should be tackled.
On the other hand, he did not agree with Mr. Idris that
the Commission should confine itself to identifying the
problems rather than indicating the solutions. Although
the Commission should not be categorical in proposing
solutions, it would be useful if, in the context of the con-
sideration of the matter in the Sixth Committee, it could
indicate any possible solutions in a given area.

40. He strongly agreed on the desirability of using the
existing definitions, particularly those laid down in the
Vienna Convention on Succession of States in respect of
State Property, Archives and Debts as well as the exist-
ing categories of succession set forth in that Convention,
with the refinement proposed by the Special Rapporteur
to cover the case of Germany. The Convention was
clearly the right instrument to follow because, in princi-

ple, the problems of succession to treaties occurred
within the international domain, whereas the problems of
succession with respect to matters other than treaties oc-
curred in both the internal and the international domain
and thus gave rise to many more difficulties.

41. While it was entirely defensible for the Commis-
sion to deal first with the nationality of natural
persons—since that was the area in which human rights
issues and in which tragedies occurred—the Commis-
sion’s report to the General Assembly should not omit
consideration of the question of legal persons altogether.
The distinctions the Special Rapporteur had drawn be-
tween natural and legal persons were helpful. Indeed,
there were some legal systems that did not have their
own internal conception of the nationality of corpora-
tions. International law attributed a nationality to those
corporations for its own purposes. The position with re-
gard to individuals was quite different: all States had a
concept of the nationality of individuals, and so there
was an important distinction between them, which might
have corollaries in the framework of succession. None
the less, it must be the case that, where a corporation was
established under the law of a State or territory affected
by a succession and the corporation continued to exist,
the nationality attributed to it by international law must
have changed——a fact that should attract comment.

42. The Special Rapporteur had given a very interest-
ing account of the concept of nationality for international
purposes. Within the framework of the strictly dualistic
account of nationality that was characteristic of the older
sources—but was to be found even in as non-dualistic a
source as the work of O’Connell'*—the idea of national-
ity for international purposes presented something of a
conundrum. Nationality was a creation of national law
but international law could not be excluded even though
it might not perform the primary role. Consequently,
provided that some flexibility was maintained, it seemed
to him that it was useful to talk about the idea of nation-
ality for international purposes—about a kind of imputed
nationality, as it were, which might have consequences
particularly in the framework of a set of presumptions.

43. In general, he preferred the idea of presumptions to
the idea of factors to which Mr. Bennouna had referred.
If it could be established on the basis of practice and pre-
sumptions what the outcome ought to be, that would be
useful in guiding States and in examining any anomalous
situations. For example, there should be a presumption
that a nationality acquired by a person consequential to a
succession of States was effective from the date of that
succession, There should also be a rather strong pre-
sumption that no person should become stateless as a
result of a succession of States, though exactly how that
was to be achieved was another matter. He looked
forward to an analysis of modern State practice in that
regard in the Special Rapporteur’s subsequent reports.

44. It followed that he strongly agreed with the Special
Rapporteur’s statement in the report rejecting the cat-
egorical dualist view of O’Connell that international law

16 D, P. O’Connell, State Succession in Municipal Law and Inter-
national Law, vol. 1 (Cambridge, England, Cambridge University
Press, 1967), p. 498.
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did not at the present stage of development impose any
duty on the successor State to grant nationality. It
seemed to him that, in certain cases, international law
did or should impose such a duty. It would be monstrous
if, for example, a national of the former German Demo-
cratic Republic had become stateless as a result of the in-
tegration of that Republic into the Federal Republic of
Germany. If there was no argument about that, then in-
ternational law should reflect the position, at least at the
level of a presumption and quite possibly at the level of
an obligation.

45. Guidance could certainly be obtained from the
various provisions on statelessness even though such
provisions might not apply textually to cases of total
succession. They certainly might apply textually to cases
of partial succession. It would be interesting to know
whether they were taken into account in the context of
the German case with respect to the continuing obhga—
tion of the Federal Republic of Germany concerning is-
sues of statelessness.

46. He fully concurred with the Special Rapporteur,
and for the reasons he gave, that cases of unlawful suc-
cession should be excluded from the report. It would,
however, be useful to make the point that such exclusion
did not necessarily mean that particular solutions would
be inapplicable. It was simply that cases of aggression
and the like gave rise to special situations which it was
obviously inappropriate to deal with within the frame-
work of particular studies. That conclusion had already
been reached by the Commission and it did not seem
helpful to reopen the matter.

47. He also agreed with the Special Rapporteur about
the role of the right of option in the resolution of prob-
lems. The presumption that persons did not have more
than one nationality was much less strong than the pre-
sumption against statelessness. Indeed, it might be that,
notwithstanding recent developments that had tended to
eliminate dual nationality, there was no such presump-
tion at all. A State which was entitled to extend its na-
tionality to an individual did not become disentitled to
do so merely because another State might have the same
entitlement. On the other hand, the right of option was
certainly a way of regulating conflicts of nationality and
it should definitely be included within the framework of
the general study. It would not, on the other hand, be
useful to discuss the problem of different categories of
nationals under national law, which was rather a problem
of discrimination in the context of the law of the States
which maintained such a distinction. The Commission’s
concern should be with the general conception of nation-
ality, but it might be worth pointing out in the report that
all States were subject to obligations of non-
discrimination and that those obligations extended to the
conduct they adopted under laws relating to nationality.

48. He was very much in favour of the consideration
of the topic by the Commission and of the Special Rap-
porteur’s treatment of it thus far.

49, Mr. GUNEY said that it would seem advisable at
the present stage to limit the topic to the nationality of
natural persons, as recommended by the Special Rappor-
teur, leaving aside the nationality of legal persons for the
time being, and to study in further detail existing interna-

tional norms regarding change of nationality and dual
nationality. He took that view, first, because the nation-
ality of legal persons did not have the same effect in all
legal relations and, secondly, because there must be no
discrimination when it came to change of nationality and
dual nationality. With the free movement of persons for
migration and other reasons, it was becoming increas-
ingly necessary to envisage dual nationality, to bring in-
ternal law in the matter up to date, and to ensure that in-
dividuals were not deprived of their nationality. In that
connection, Mr. Tomuschat’s question (2387th meeting)
whether an act divesting an individual of his nationality
could be declared null and void merited close considera-
tion. First, however, as rightly pointed out by Mr. Ben-
nouna, it was essential to have recourse to the obligation
to negotiate—an obligation that had been recognized in a
number of judgments of ICJ and in pdmcular in its judg-
ment in the North Sea Continental Shelf case.!

50. The question of nationality was closely linked to
that of State succession. In that connection, it should not
be forgotten that the codification and progressive devel-
opment of the law on State succession, as laid down in
the above-mentioned Conventions, had not met with
much success in contemporary State practice; those two
conventions had not, in fact, yet entered into force. They
governed fundamental aspects of State succession, unifi-
cation and dissolution, however, and the experience
gained therefore dictated the need for the utmost pru-
dence before one embarked on the preparation of new in-
struments, whatever their nature. State practice, and in
particular the practice of the eastern European countries
within the framework of internal law, would have a deci-
sive role to play in pointing the way towards the estab-
lishment of principles and rules with a view to providing
States with the relevant guidelines.

51. He agreed that a working group should be ap-
pointed to consider the topic further and to expedite the
work on it. An open-ended working group would pro-
vide an excellent forum for doing so.

52. Mr. FOMBA said that among the substantive ques-
tions the proposed working group should seek to deter-
mine were the specific effects of State succession on the
nationality of natural and legal persons, and the position
of international law with regard to the problems in-
volved. For instance, did positive law provide any en-
lightenment in that connection? If so, what did that law
consist of, and if not, what legal principles could use-
fully be adopted in terms of the rights and obligations of
States, and in what kind of instrument should they be in-
corporated?

53. He agreed entirely with Mr. Tomuschat (ibid.)
about the form to be taken by the results of the work on
the topic. In that connection, he would note in passing
that Eritrea was the only African State mentioned as hav-
ing responded to the invitation to submit relevant ma-
terials. He had, in fact, just received the text of its Proc-
lamation 21/1992 of 6 April 1992, but had not had time
to examine it.

171.C.J. Reports 1969, p. 3
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54. Like a number of other speakers, he considered
that the Commission should deal first with the national-
ity of natural persons. The Special Rapporteur asked, in
his report, whether it was conceivable that an interna-
tional authority, or at least the rules that were binding on
States, could play a role in the allocation of individuals
among different States. His own reaction to that question
was that it would already be an achievement if just a few
principles could be laid down. It would be even better,
however, if an authority along the lines of UNHCR
could be envisaged.

55. The Special Rapporteur stressed that it was diffi-
cult to specify exactly the legal limitations on the free-
dom of States, also indicating that the record of interna-
tional law in that regard was, on the whole, somewhat
thin. Actually, it did set out the golden rule, the key to
all the problems likely to arise, namely the principle of
effective nationality. Accordingly, that principle should
be laid down formally, its content specified and its use
made systematic; it should also be accompanied by ef-
fective international monitoring machinery. To that end,
it was important to draw on the recent practice of eastern
European countries. As to the limitations imposed by
international humanitarian law on the freedom of States
was concerned, he believed that the few existing treaty
provisions did recognize a human right to nationality and
also a right of option.

56. With regard to categories of succession, the Spe-
cial Rapporteur considered that the problem of national-
ity arising in the context of different types of territorial
changes should be dealt with separately. It would be an
acceptable approach provided a common denominator
could be found in all cases. If not, each case would have
to be decided individually, although the form that the
Commission’s work on the topic took would also influ-
ence the matter. As far as newly independent States were
concerned, the French-speaking States of Black Africa
had a wealth of legal literature and members might wish
to consult the Encyclopédie juridique de I'Afrique,'®
which provided a synthesis of African practice.

57. 'The Special Rapporteur further stated that, as the
decolonization process had now been completed, the
Commission could limit its study to issues of nationality
that had arisen during that process only in so far as it
was necessary to shed light on nationality issues com-
mon to all types of territorial changes. Even if the era of
decolonization had gone forever—a question hotly de-
bated during the discussion on the draft Code of Crimes
Against the Peace and Security of Mankind—and not-
withstanding the terms of article 19 of part one of the
draft articles on State responsibility'® and the view ex-
pressed in the report concerning the annexation by force
of the territory of a State, he saw no good reason not to
study practice in that area.

58. In the matter of the scope of the problem, and spe-
cifically the obligation to negotiate and to reach agree-

185 Melone, “‘La nationalité des personnes physiques™, Ency-
clopédie juridique de I’'Afrique, vol. 6, Droit des personnes et de la
famille (Abidjan, Dakar, Lomé, Les Nouvelles Editions Africaines,
1982), pp. 83 et seq.

19 See 2379th meeting, footnote 8.

ment, he agreed with Mr. Bowett (ibid.), particularly
about the need to introduce transitional arrangements for
the period between the date of the succession of States
and the date on which the law on nationality was en-
acted.

59. The question of the right of option must not be re-
duced to a mere academic discussion of the relationship
between the attribution of the sovereignty of the State
and the will of individuals. Rather, it was a question of
recognizing and preserving the right of option while pro-
viding sufficient guarantees with regard to the principle
of effective nationality.

60. The Special Rapporteur averred that neither prac-
tice nor doctrine gave a clear answer to the question
whether the rule of continuity of nationality applied in
the event of involuntary changes brought about by State
succession. Further research into that point was perhaps
required, especially in the light of recent practice in east-
ern Europe. In that connection, he shared the view of one
writer, according to whom, in the event of State succes-
sion, the legal position with regard to nationality, from
the standpoint of diplomatic protection, should be evalu-
ated in a far more flexible way.”” The most practical so-
lution possible must therefore be found. Above all it
must be designed to achieve effective protection of the
interests of the individual as also of the State. In that re-
gard, it was difficult to see how an involuntary change of
nationality could have the effect of suspending proceed-
ings or denying justice in a claim for diplomatic protec-
tion. But perhaps he was being a little naive. He was not
opposed to the idea of dealing with the matter in the con-
text of a preliminary study, provided the study took the
form of, for instance, an annex to any declaration or gen-
eral principles ultimately adopted on the topic as a
whole.

The meeting rose at 1.05 p.m.

20 United Nations, Reports of International Arbitral Awards, vol. V
(Sales No. 1952.V.3), pp. 488 et seq.
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State succession and its impact on the nationality
of natural and legal persons (continued)
(A/CN.4/464/Add.2, sect. F, A/CN.4/467,' A/CN.4/
L.507, A/CN.4/1..514)

[Agenda item 7]

FIRST REPORT OF THE SPECIAL RAPPORTEUR
(continued)

1. Mr. VILLAGRAN KRAMER expressed his con-
gratulations to the Special Rapporteur on his clear and
stimulating first report (A/CN.4/467), with its wealth of
ideas. Quite apart from the information provided, he had
appreciated the Special Rapporteur’s personal touch,
which had revealed the human tragedies that resulted
from problems of State succession. There had been many
such problems after the First World War, and they had
re-emerged after the disintegration of the Soviet Union.

2. As a general comment, he considered that, while it
was essential to use the existing texts as a basis with re-
gard to State succession, it was also necessary to take ac-
count of the new trends that were emerging with respect
to matters of nationality. He would try to approach the
questions that arose from the standpoint of international
law rather than from that of internal law.

3. Noting that the Special Rapporteur dealt first with
the nationality of natural persons and only later with the
nationality of legal persons, he acknowledged that it was
important to give priority to the human factor and to
place the rights of natural persons in the context of hu-
man rights. He also noted that, when raising the problem
of nationality in the context of State succession, the Spe-
cial Rapporteur seemed to want to rely, not on the frame
of reference of the Vienna Convention on Succession of
States in respect of Treaties, but rather on that of the
Vienna Convention on Succession of States in respect of
State Property, Archives and Debts. He endorsed that ap-
proach, for the former was only a normative framework,
whereas the latter took account of a de facto and de jure
situation, such as that which arose in the legal vacuum
during transitional periods between the moment of a
State’s succession, separation or accession to independ-
ence and the moment at which a new law on nationality
took effect.

4. Furthermore, with regard to changes of nationality
that might result from State succession, the Special Rap-
porteur raised the fundamental question whether, follow-
ing a change of sovereignty, persons could find them-
selves deprived of nationality and, in the event that they
were obliged to have a nationality, what the links attach-
ing them to a country must be. In that regard, he thought
that it would be a good idea for the Commission to base
itself on the approach of private international law, using
the concept of ‘‘rules of attachment’ or *‘criteria of at-
tachment’’. Some criteria of attachment, such as, for ex-
ample, jus soli and jus sanguinis, were well known in the
case of nationality of origin. In matters of naturalization,
however, there were other criteria of attachment, such as
habitual residence.

1 Reproduced in Yearbook . . . 1995, vol. Il (Part One).

5. The Commission must decide whether the question
of nationality was to be approached from the standpoint
of existing internal law or, on the contrary, from that of
international law, with a view to elaborating a system
that might be accepted at the regional or international
levels. In his view, that was the fundamental issue. On
the eve of the twenty-first century, the criteria that had
been the basis of the 1930 Hague Conference for the
Codification of International Law were not enough.
Much water had flowed under the bridge since then and
there had been too many human tragedies to justify con-
tinuing to approach the problem of nationality solely
from the standpoint of internal law.

6. In its advisory opinion in the case concerning Na-
tionality Decrees Issued in Tunis and Morocco,? cited by
the Special Rapporteur in his first report, PCIJ had af-
firmed the principle that it was for each State to deter-
mine who were its nationals. But at the same time it had
noted that the legislative competence of the State with
respect to nationality was not absolute, for it must in fact
be exercised within the limits imposed by general inter-
national law and international conventions. The Court
had thus thrown some light on the role that international
law could play in matters of nationality.

7. Between that opinion and the judgment of ICJ in the
Nottebohm case,’ relatively little time had elapsed, but
the approach to the question of nationality had evolved,
with the Court noting in its judgment that, for nationality
to be recognized at the international level, the laws of the
State which conferred it must be in accordance with the
principles of international law. It could thus clearly be
seen from that case how international law imposed limits
on the competence of States.

8. For several decades now, international law had been
strongly influenced by the principles relating to the pro-
tection of human rights. In matters of nationality, too,
the body of human rights conventions tended to influ-
ence the custom and practice of States. The Special Rap-
porteur had referred to the Universal Declaration of Hu-
man Rights,* article 15 of which provided that everyone
had the right to a nationality. He suggested that the Spe-
cial Rapporteur should also study the effects and conse-
quences of the provisions of the International Covenant
on Civil and Political Rights concerning nationality. Ar-
ticle 12, paragraph 2, of the Covenant stipulated that
everyone was free to leave any country, including his
own; and paragraph 4 provided that no one was to be ar-
bitrarily deprived of the right to enter his own country.
That presupposed that there existed between a person
and his own country a relationship resulting from a de
facto and de jure situation, the criteria for which it would
be necessary to determine and whereby a person identi-
fied himself with a country or with its population. Arti-
cle 24, paragraph 3, stipulated that every child had the

" right to acquire a nationality. From a legal standpoint,

that right, which was accorded to children, must also be
applicable to adults, given that there could be no dis-
crimination between the situation of persons on the
grounds of their status as children or as adults. The

Z See 2385th meeting, footnote 16.
3 Ibid., footnote 15.
4 General Assembly resolution 217 A (III).
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Commission could not but interpret lato sensu the princi-
ples concerning the right to nationality set forth in the
human rights instruments, as, moreover, the European
Court of Human Rights had done.

9. Turning to another aspect of the question, he won-
dered whether, in order to pinpoint the problem of na-
tionality more precisely, it would not be better to study
separately nationality of origin, individual and coilective
naturalization, situations of dual nationality and transi-
tional situations.

10. With regard to nationality of origin, the Commis-
sion could not base its analysis on the Nottebohm case,
in which ICJ had dealt only with naturalization, making
no reference to nationality of origin. Yet nationality of
origin played a major role in succession of States and the
importance of jus soli and jus sanguinis as criteria of at-
tachment must not be underestimated. Even today, there
was a tendency for international law to recognize jus
sanguinis as a criterion of attachment extending beyond
one generation and some European countries reacquired
many nationals through the operation of that principle.
For instance, children or grandchildren of Germans or
Italians who had emigrated to Latin America or else-
where returned to the country of origin of their father or
grandfather whose nationality they had retained.

11. In situations of dual nationality, the Nottebohm
case was of limited interest, as ICJ had referred to that
question only accessorily in its search for effective na-
tionality. In that connection, he noted that a distinction
must be drawn between effective nationality and affec-
tive nationality, linked to love of one’s country. The lat-
ter must also be taken into account: everyone was fa-
miliar with cases of persons who had enlisted under a
foreign flag to defend a country and who had gained ac-
cess to the nationality of that country as a result.

12. At all events, naturalization and dual nationality
had one thing in common: in both cases, the link must be
not only de facto, but also de jure, for, as the Court had
clearly indicated, a de facto situation must be matched
by a corresponding de jure situation. Consequently, the
criteria for determination of nationality must include not
only elements such as the habitual place of residence of
the person, but also the existence of close links with a
given country.

13. With regard to collective naturalizations, he
thought that the Commission might usefully turn to the
Code of Private International Law (Bustamante Code),
contained in the Convention on Private International
Law which was widely applied in relations between
about 15 countries of Latin America and which estab-
lished, for cases of loss of nationality and acquisition of
nationality, rules governing conflicts that were appli-
cable to collective naturalizations performed by a legal
act of a State or on the basis of an agreement. But the
question arose of how it was possible to resolve by legal
means the situation in which persons to whom a nation-
ality was collectively granted or removed found them-
selves. It was undeniable that collective naturalization by
decree resolved a general problem, but it left many oth-
ers unresolved and it disregarded the right of option
which every person had under the laws. Nevertheless,
the fact that the mechanism existed was in itself a virtue

and it should be studied in greater depth in order to de-
termine its scope and limitations, on the basis of the ele-
ments provided by international law. To the criteria for
naturalization mentioned by the Special Rapporteur
should be added jus sanguinis and jus soli.

14. He found interesting the part of the report devoted
to the ‘‘genuine link’’ theory with regard to the principle
of effective nationality. In that connection, he referred to
the problem of the situation of persons who, in exercise
of the right of option, had already chosen a nationality
and who, following a succession of States, had to change
their nationality again. .

15. In conclusion, he wished to raise what seemed to
him a fundamental question: what was the Commis-
sion’s objective concerning the topic? It would of course
attempt to prepare a study, but, in order to do so, it must
first ask itself whether it was going to work on the basis
of the existing situation or of the desirable situation. As
the existing rules did not cover all cases that arose in
matters of nationality, the Commission would no doubt
have to break new ground. It might adopt a mixed ap-
proach, analogous in principle to the one it had applied
to the topic of State responsibility, basing itself partly on
lex lata and partly on lex ferenda. It might attempt to
elaborate a sort of ‘‘Restatement of the Law’’, following
the practice adopted in the United States of America,
and, without proposing the text of a draft convention,
might state what the law was and what it should be.

16. Mr. PELLET noted that the Special Rapporteur
had presented the facts of the topic clearly and skilfully,
but without adopting any cut and dried positions, which
limited the grounds for possible disagreement. He re-
garded that approach as both modest and ambitious. It
was modest in four respects. First, the Special Rappor-
teur proposed to be guided by practice, which seemed
both a wise and an indispensable approach. Secondly, he
considered it important not to alarm successor States,
which were currently particularly sensitive on that issue;
nor should the Commission set itself up as a tribunal to
judge the practices of those States in matters of national-
ity. That being so, the Special Rapporteur rightly
stressed that the problems with which he was dealing
had close links with the protection of human rights. Con-
sequently, while it was undeniable that, in principle, the
regulation of nationality was essentially a matter for the
national jurisdiction of States, that jurisdiction could not
be exercised in a manner that violated the rights and dig-
nity of the peoples concerned. Thirdly, the Special Rap-
porteur did not intend to call into question the funda-
mental principles of positive law, in particular the law of
State succession. That approach was entirely commend-
able, but he was concerned at the tenor of some state-
ments made in the debate. One member of the Commis-
sion, for instance, had proposed taking advantage of the
current exercise to review the very definition of succes-
sion of States by ceasing to consider it as the replace-
ment of one State by another in the responsibility for the
international relations of territory, according to the for-
mulation embodied in the Vienna Convention on Succes-
sion of States in respect of Treaties and the Vienna Con-
vention on Succession of States in respect of State
Property, Archives and Debts, and instead considering it
as the replacement of one State by another in sovereignty
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in respect of territory. Like the Special Rapporteur, he
was opposed to that suggestion, for at least two funda-
mental reasons. First, one of the motives that had led the
Commission, following lengthy and difficult discus-
sions, to retain the first definition, was the fact that State
succession was a general institution of the law of nations
that was applied to greatly differing situations, one of
which, decolonization, had until only recently been of
fundamental importance. Yet, just as the definition con-
tained in the above-mentioned Conventions was appro-
priate to that situation, the new definition proposed
would be entirely inappropriate in that regard, for it was
hlghly dlsputable that a colonial State exercised ‘‘sover-
eignty’’ over the territory it administered.

17. Incidentally, with regard to colonization and de-
colonization, he wished to comment on the critical reac-
tions provoked by the Special Rapporteur’s proposal
that, now that decolonization had been achieved, the em-
phasis should be placed on the other forms of State suc-
cession. Admittedly, the rules adopted in matters of na-
tionality in the context of decolonization might be of
interest to the Commission, at least for purposes of com-
parison, but the topic did not really lend itself to polem-
ics on the question of colonialism and neocolonialism:
disturbing as the latter phenomenon was, it had only a
very remote bearing on the topic under consideration.

18. The second reason why he sincerely believed the
Cormmission should stick to the previous definition of
State succession was that it had proved its worth and was
now in common use in inter-State practice. It had been
applied by the International Conference on the Former
Yugoslavia, in the case concerning Arbztral Award of
31 July 1989 (Guinea-Bissau v. Senegal),’ and in the
opinions of the Arbitration Commlss10n of the Confer-
ence on the Former Yugoslavia.® He was particularly op-
posed to the view expressed by some members of the
Commission that the two above-mentioned Conventions
in which that definition was set out were, to exaggerate a
little, nothing more than scraps of paper. While specific
aspects of those Conventions, particularly the Vienna
Convention on Succession of States in respect of State
Property, Archives and Debts, were open to criticism, on
the whole they did not deserve the abuse being heaped
upon them. In the first place, the Vienna Convention on
Succession of States in respect of Treaties was appar-
ently about to enter into force very soon. Secondly, and
primarily, the fundamental principles underlying the
Conventions were, as the Arbitration Commission of the
Conference on the Former Yugoslavia had pointed out,
those that governed the law of State succession as a
whole. A case in point was the principle that problems
arising in the event of State succession must be solved
through an agreement with a view to achieving an equi-
table result—a principle that could certainly be applied
to nationality, in which case equity would mean, at the
very least, that a large population group would not re-
main bereft of nationality.

19. The Special Rapporteur found that the two Con-
ventions offered the additional advantage of specifying
categories of State succession and he actually preferred

5 Order of 1 November 1989, 1.C.J. Reports 1989, p. 126.

6 International Legal Materials, vol. XXXI, No. 6 (November
1992), p. 1494,

the more detailed categories in the Vienna Convention
on Succession of States in respect of State Property, Ar-
chives and Debts, which placed more empbhasis than the
Vienna Convention on Succession of States in respect of
Treaties did on the concept of dissolution of a State,
which was so important for the topic under consideration
and so relevant to contemporary events. He had been
surprised to hear Mr. Bowett state (2387th meeting) that,
in all cases of State succession, there was a predecessor
State and a successor State. There was always, of course,
a ‘‘before’’ and an ‘‘after’’, but, in the event of dissolu-
tion or absorption following State succession, one or
several successor States existed (one in the event of ab-
sorption, several in the case of dissolution), but there
was no longer a predecessor State when problems arose.
Therein lay one of the difficulties of the topic.

20. A fourth ‘‘modest’’ element in the approach taken
by the Special Rapporteur was his attitude to the prob-
lem of legal persons, which he proposed to leave aside,
not definitely, but only for the time being, stating in his
first report that it was not an urgent matter and that the
problem presented itself on very different terms than did
that of the nationality of individuals. That was one of the
few points on which he disagreed with the Special Rap-
porteur, for he endorsed neither his diagnosis of the
problem nor the therapy he proposed.

21. Concerning the diagnosis, he believed that the
problem was both urgent and important: if his informa-
tion was correct, it was being discussed by the group on
succession of States within the International Conference
on the Former Yugoslavia. The very complexity of the
subject, which derived from the difficult problem of for-
eign branches and subsidiaries—something not men-
tioned in the report—was one more reason why the
Commission should take up the study of the topic as
soon as possible. Moreover, the problem did not differ so
greatly from those raised by the nationality of natural
persons and the report was perhaps a bit biased, since the
Special Rapporteur cited only the opinions of English
experts in public law. The private-law doctrine derived
from Roman law was perhaps a bit less categorical on
that point. The view stated in the report that different
tests of nationality are used for different purposes did not
seem conclusive. In each of the cases discussed, nation-
ality existed as a legal concept, and the problem was to
determine the nature of nationality after State succes-
sion.

22. With regard to the therapy, he knew that it was not
possible to do everything at once, but he suggested that
the Special Rapporteur should revise the position
adopted in his report and take up as soon as possible the
impact of State succession on the nationality of legal
persons or, at the very least, make a more detailed and
broader analysis of whether there were common princi-
ples applicable to the nationality of legal persons and
natural persons.

23. As a final comment on his disagreements with the
Special Rapporteur, he referred to the interpretation of
Opinion No. 2 of the Arbitration Commlss1on of the
Conference on the Former Yugoslavia’—also known as
the ‘‘Badinter Commission’’, from the name of its chair-

7 Ibid., p. 1497.
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man, cited in the report. The Special Rapporteur indi-
cated that the Arbitration Commission recalled that, by
virtue of the right to self-determination, every individual
might choose to belong to whatever ethnic, religious or
language community he or she wished. In actual fact, the
Arbitration Commission had said that individuals must
be granted the right to make that choice—and that was
something rather different.

24. The Special Rapporteur also stated that in the view
of the Arbitration Commission of the Conference on the
Former Yugoslavia one possible consequence of this
principle might be for the members of the Serbian popu-
lation in Bosnia and Herzegovina and Croatia to be rec-
ognized under agreements between the Republics as hav-
ing the nationality of their choice, with all the rights and
obligations which that entailed with respect to the States
concerned. It was true that the Arbitration Commission
had thereby proclaimed the right of each human being to
recognition of his or her objective affinity with the eth-
nic, religious or language community of his or her
choice. That, however, was completely different from
the link of nationality as it was used in international law,
meaning a ‘‘global’’ link that bound someone to a given
State. In that opinion, the Arbitration Commission had
simply been referring to the right of individuals belong-
ing to a minority to be treated as such within the territory
of a State. It was inappropriate to make light of that solu-
tion. The principle cited by the Arbitration Commission,
which it had related to the right of peoples to self-
determination and minority rights, was a wise one and
one which could appease passions and reconcile the
contradictory interests and rights of States, groups and
individuals. It did not mean giving individuals a right of
option on nationality in the sense used in the first report
or in international law.

25. The Special Rapporteur’s approach was not only
modest, it was also ambitious, and for that he should be
commended.

26. He had, for example, been right to try to catalogue
all the theories on State succession while avoiding gen-
eral principles that would certainly be inappropriate in
some cases. Nevertheless, Mr. Crawford’s idea (2388th
meeting) of starting from ‘‘presumptions’’ that would
operate like general principles, in order subsequently to
see which nuances or derogations should be added,
seemed acceptable. The presumptions were not only that
each individual had the right to a nationality, but also
that each human being actually had a nationality and also
that the nationality of a person was that of the ‘‘strong-
est’” attachment.

27. The Special Rapporteur was likewise ambitious in
having placed the issue at the crossroads of at least three
significant branches of international law: nationality law,
the law of State succession and international human
rights law. It did appear, however, that excessive impor-
tance had been given to nationality law and it must not
be allowed to take over the entire subject. The Commis-
sion must not become involved in a kind of ‘‘illicit”
codification of nationality law as a whole. That was why
the presentation of certain problems relating to diplo-
matic protection seemed confusing. State succession did
have an impact on the continuity of nationality, which in

itself gave rise to a problem in connection with diplo-
matic protection, which in turn seemed closely related to
the law of international responsibility. But by focusing
too heavily on that issue, the Commission would be in
danger of codifying large swatches of international law
on the basis of one specific topic that was fairly easy to
accommodate. From that point of view, the last para-
graph of the report was quite ambiguous; if the Commis-
sion managed to confine itself to the problem of the con-
tinuity of nationality for the purposes of diplomatic
protection in the context of State succession, the inclu-
sion of that problem in the study would be useful and
reasonable, but if the Commission embarked on an
analysis of the law of diplomatic protection as a whole,
that would be entirely unreasonable.

28. In conclusion, he was not sure how to interpret the
idea of a ‘‘preliminary study’’ requested by the General
Assembly in its resolution 49/51. Both that resolution
and the discussion preceding its adoption seemed to re-
veal the General Assembly’s message as being that the
outline drafted by Mr. Mikulka in 1993.® which was nec-
essarily brief, had not been sufficiently clear for it and
that it wished to have a more in-depth study. The first re-
port embodied such a preliminary study remarkably well
and, subject to the positions which the Commission
would take on it and which would be reflected in its re-
port to the General Assembly, the first report should
constitute the preliminary study to be transmitted to the
General Assembly in accordance with its request. If the
Special Rapporteur felt the need for more *‘operational’’
support from a working group, there was no reason not
to grant his wish, if the Commission’s schedule of work
so permitted. But the purpose should be simply to help
the Special Rapporteur formulate even more specific
guidelines. The Commission could and should endorse
the general guidelines proposed by the Special Rappor-
teur, with the reservations and nuances brought out dur-
ing the discussion, incorporate them in its own report on
the work of the session and transmit them to the General
Assembly in the form of a preliminary study.

29. Mr. AL-BAHARNA said that he found the report
to be impressive, thorough and stimulating, although
rather orthodox and traditional in its approach and inter-
pretations, perhaps because it seemed weighted in favour
of classical rules on the subject. For his part, he would
have preferred a humanitarian approach because of the
need to prevent innocent people from becoming the hap-
less victims of changes of sovereignty.

30. His first comment was that the topic before the
Commission was far from being an easy one, as no less
an authority than D. P. O’Connell had indicated.” The
difficulty derived from the fact that nation-States had al-
ways jealously guarded their sovereignty over national-
ity. As nationality was essentially an institution of the in-
ternal laws of States, its international application in any
particular case must be based on the nationality law of
the State in question. It was for that very reason that, as

8 ““Outlines prepared by members of the Commission on selected
topics of international law’’, Yearbook . .. 1993, vol. Il (Part One),
document A/CN.4/454.

9D. P. O’Connell, The Law of State Succession (Cambridge,
England, Cambridge University Press, 1956).
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pointed out by the Special Rapporteur in his report, the
Commission had not been anxious to deal with the prob-
lem of nationality in relation to that of State succession.
A former Special Rapporteur on the subject, Mr. Bed-
jaoui, had gone so far as to say that *‘in all cases of suc-
cession, traditional or modern, there is in theor]y no suc-
cession or continuity in respect of nationality’’."

31. His second comment pertained to the function of
international law in the relationship between State suc-
cession and nationality. Given the essential character of
nationality, international law probably had only a limited
role to play, but that role could not be denied. The role
of international law properly involved preventing the
successor State from enacting legislation that was unfair
to or inequitable for individuals affected by a change in
sovereignty. By the same token, international law could
not acquiesce in the granting of nationality to a person
who did not genuinely belong to the successor State.
That function of international law, which the Special
Rapporteur had aptly described in his report and which
was corroborated by the judgment of ICJ in the Notte-
bohm case,'' meant that there were limits on State action
in respect of both the withdrawal and the granting of na-
tionality. The Commission’s task must accordingly be to
define the limits of such State action under international
law.

32. His third comment related to the human rights im-
plications of the subject. Article 15 of the Universal
Declaration on Human Rights'® stated that ‘‘Everyone
has the right to a nationality’’ and that ‘“‘No one shall be
arbitrarily deprived of his nationality nor denied the right
to change his nationality’’. There seemed to be some
controversy as to the real purport and effect of those pro-
visions, but it was indisputable that article 15 had far-
reaching consequences for the traditional rules in respect
of the obligations of the successor State for the acquisi-
tion and termination of nationality. The Special Rappor-
teur had rightly stated that the development, after the
Second World War, of international norms for the pro-
tection of human rights gave the rules of international
law a greater say in the area of nationality. Accordingly,
the negative effects of internal law on nationality that
could lead to statelessness or discrimination of any kind
should be questionable under contemporary international
law. The classical position expounded by Mr. O’Connell
that international law imposed no duty on the successor
State to grant nationality and the statement by Mr. Craw-
ford (ibid.) that, apart from treaty, a new State was not
obliged to extend its nationality to all persons resident
on its territory were both free from contention, The ef-
fect of article 15 of the Universal Declaration on Human
Rights was, on the one hand, to restrict statelessness and,
on the other, to give individuals the right to change their
nationality as they wished. Those restrictions would be
binding on all States, including the successor State. The
human rights issue involved was the heart of the topic
under consideration and it was the lack of such an angle
that gave the impression that the report was tilted in fa-

10 Yearbook . .. 1968, vol. 1I, p. 114, document A/CN.4/204,
para. 133.

11 See 2385th meeting, footnote 15,

12 gee footnote 4 above.

vour of classical norms and principles. The Commission
should seek to restore the balance and the Special Rap-
porteur should explore fully the effects and impact of
article 15 on the classical rules of nationality as they
related to State succession if the Commission’s delibera-
tions were to contribute to the development of rules of
international law on the topic.

33. Fourthly, there was the dichotomy between cus-
tomary international law, which offered only a few
guidelines to States for the formulation of their legisla-
tion on nationality, and conventional international law,
which was more developed. Although that dichotomy
was convenient, it did not seem to help much to identify
the norms that governed nationality in cases of State suc-
cession. An approach that helped to derive the applicable
norms from the entire corpus of international law—
doctrine, State practice and jurisprudence—would have
been greatly preferable. The Commission could not for-
mulate universally applicable principles unless it looked
at all the solutions adopted following changes in sover-
eignty in Asia, Africa and the Caribbean in the post-
colonial era and, more recently, in eastern Europe.

34. Fifthly, regarding the framework suggested for the
preliminary study, the proposal by the Special Rappor-
teur that the scope of the problem should be delimited
ratione personae, ratione materiae and ratione temporis
seemed too doctrinaire. The Special Rapporteur himself
pointed out, in his report, that the delimitation of the
scope ratione temporis would for the most part remain
theoretical because of the time it took States to adopt
their laws on nationality. It would therefore be preferable
to delimit the scope in terms of the practical problems
encountered: acquisition of nationality, relevance of
birth, residence and domicile, the element of a genuine
link, loss of nationality, conflict of nationality, right of
option and continuity of nationality. As to whether the
study should deal with the regime of diplomatic protec-
tion on the grounds of its close association with the
problem of continuity of nationality, he believed that an
affirmative response would extend the topic beyond the
mandate given to the Commission by the General As-
sembly. Lastly, he endorsed the Special Rapporteur’s
proposal that the Commission’s work on the topic should
have the character of a study which would be submitted
to the General Assembly in the form of a report and in
which priority would be given to the most urgent prob-
lems of the nationality of natural persons.

The meeting rose at 11.30 a.m.

2390th MEETING

Friday, 26 May 1995, at 10.05 a.m.

Chairman: Mr. Pemmaraju Sreenivasa RAO

Present: Mr. Al-Baharna, Mr. Al-Khasawneh, Mr.
Arangio-Ruiz, Mr. Barboza, Mr. Bowett, Mr. Crawford,
Mr. de Saram, Mr. Eiriksson, Mr. Fomba, Mr. Giiney,
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Mr. He, Mr. Idris, Mr. Kabatsi, Mr. Kusuma-Atmadja,
Mr. Lukashuk, Mr. Mahiou, Mr. Mikulka, Mr. Pambou-
Tchivounda, Mr. Pellet, Mr. Razafindralambo, Mr. Ro-
senstock, Mr. Thiam, Mr. Tomuschat, Mr. Villagrdn
Kramer, Mr. Yamada, Mr. Yankov.

State succession and its impact on the nationality of
natural and legal persons (continued) (A/CN.4/
464/Add.2, sect. F, A/CN.4/467,) A/CN.4/L.507,
A/CN.4/1..514)

fAgenda item 7]

FIRST REPORT OF THE SPECIAL RAPPORTEUR
(continued)

1. Mr. KABATSI said that when, on a succession of
States, one State assumed the international responsibil-
ities of another over a particular territory, the nationals
involved were quite frequently affected in a variety of
ways, which were more often than not negative. It was
the negative consequences of succession that must be ad-
dressed first, and the problems and causes must be care-
fully, and if possible exhaustively, identified so as to
find solutions. As an initial step, an in-depth study of the
topic was required and should concentrate primarily on
the negative impact on natural persons, legal persons be-
ing dealt with later on perhaps.

2. Of the many negative consequences that could ensue
from a change in sovereignty over territory, three of
them called for special mention. In the first place, an in-
dividual or a group of individuals could—for a variety of
reasons, including race or even tribe, religion, political
ideology or system, or lack of a genuine link or emo-
tional attachment to the new State—end up with the na-
tionality of a State to which they might not wish to be-
long. Secondly, such an individual or individuals might
fail to acquire the nationality of the State to which he or
they would have liked to belong; and, thirdly—the worst
situation of all—an individual or a group of individuals
might end up stateless. The study must attempt to find a
solution to those three situations in particular.

3. In his first report (A/CN.4/467), the Special Rappor-
teur had quoted the statement contained in the first report
of a previous Special Rapporteur, Mr. Bedjaoui,” that, in
all cases of succession, ‘‘there is in theory no succession
or continuity in respect of nationality’’. Although that
was in principle correct, the point might require careful
study with a view to providing for continuity of national-
ity, if only on a temporary basis, to avoid unnecessary
hardship for the individual or individuals concerned.

4. The Special Rapporteur also stated, referring to in-
ternal law in the literature, that it is not for international
law, but for the internal law of each State to determine
who is, and who is not, to be considered its national. In-

! Reproduced in Yearbook . . . 1995, vol. I1 (Part One).
2 See 2389th meeting, footnote 10,

ternal law was, of course, the main source for the attribu-
tion of nationality, but it should also be borne in mind
that, in the small world of today and with all the obliga-
tions incumbent on States under international law, the
power of States to legislate in matters of nationality
should not be unlimited. Denial of nationality in deserv-
ing cases had had disastrous consequences not only for
the people and regions concerned but for the interna-
tional community as a whole. The Palestinian situation
was a case in point, for it had caused untold human suf-
fering and had used the energies and vast resources of
the international community. There was the case of
Rwanda too. With the attainment of independence, the
new regime had decided that one section of the popula-
tion was not to enjoy nationality status. Those who had
chosen not to go into exile had then been subjected to
the persecution that had culminated in recent years in
grotesque acts of genocide. In addition to the human
tragedy endured by the persons involved, the other States
in the region and the international community as a whole
had also suffered.

5. The Commission owed it to the world to prepare a
study that would reinforce international law in such a
way as to minimize the chances of a recurrence of such
tragedies elsewhere. To that extent, he agreed with Mr.
Al-Baharna (2389th meeting) that it was regrettable that
the report tended to emphasize the classical approach to
the treatment of the subject at the expense of human
rights considerations. As was apparent from the report,
however, the Special Rapporteur had not neglected the
role that international law and human rights could play
in limiting the discretionary power of the State. In par-
ticular, the Special Rapporteur had clearly demonstrated
that the obligations of States with respect to human
rights protection called into question techniques such as
that of statelessness and any other kind of discrimina-
tion.

6. Accordingly, the study should target the question of
the human being and his rights, since that was an area of
international law that could be developed for the benefit
of mankind as a whole. There were a significant number
of multilateral treaties, particularly human rights treaties,
which pointed the way towards further progressive de-
velopment of the law on the topic under consideration.
They too could help to bring about an improvement with
regard to the negative impact of State succession on na-
tionality.

7. Mr. MAHIOU said that, when the Commission had
first decided to take up the topic, he had not been en-
tirely certain about the task that lay ahead; now, having
read the Special Rapporteur’s first report, he remained
somewhat sceptical. Matters were still at the preliminary
stage, however, and the purpose of the debate was to
consider all the ins and outs of the question with a view
to providing a working group with material for discus-
sion.

8. While the report did bring out the special character-
istics of the topic, it was a little too general and abstract
in some respects. Obviously, it was not possible to
clarify every single point in a preliminary report, but a
few illustrations at that stage would have been helpful.
For instance, the Special Rapporteur had referred to the
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ever, leave that delicate question to the Special Rappor-
teur and the working group to reflect upon.

15. A list of the concepts on which the Commission
should focus its attention would help to pinpoint the
complex phenomenon of nationality and its relation to
international law. The first of those concepts—and it lay
at the heart of the topic—was the right to nationality, its
criteria and implications. An examination of that concept
would enable a precise determination to be made of the
rights and obligations of both States and individuals un-
der international law, both conventional and customary.
Among the other concepts that should command the
Commission’s attention were statelessness, non-
discrimination and its scope, loss of nationality and its
regime, effective nationality, the principle of non-
retroactivity—nationality being the one area where that
principle was sometimes thwarted—and the relationship
between international human rights law and nationality.
The task of a working group—the appointment of which
he favoured—and, subsequently, of the Commission
should be to identify the difficulties and possible solu-
tions in regard to those concepts in the light of State
practice, the rules of international law, both conventional
and customary, and jurisprudence.

16. Mr. de SARAM said that he understood the Com-
mission to be at the stage of a preliminary exchange of
views and ideas as to the methodology of its work, as to
possible general approaches, and as to questions, issues
and implications to be identified for consideration. It was
now quite clear that the working-group method was the
appropriate one for a topic such as the one under consid-
eration, but it had been very useful to hold such an ex-
change of views in plenary, before moving further con-
sideration to a working group. It was to be hoped that the
Commission would not be so overburdened with other
pressing matters that it would be unable to reflect ad-
equately on the working group’s report.

17. As afirst substantive observation, it seemed to him
that the question of the impact of State succession on the
nationality of natural persons should, for obvious rea-
sons, not the least of which was want of sufficient time,
be treated separately from the question of the impact on
the nationality of legal persons. Yet the Commission
could not entirely ignore the question of legal persons.
Perhaps, at the current stage, some observations should
be made in its reports on the type of legal questions that
might arise in relation to the ‘‘nationality’’ of legal per-
sons when there was a succession of States.

18. The impact of State succession on the nationality
of natural persons was, of course, in itself a subject not
without its problems: first, and perhaps principally, be-
cause it was difficult to isolate totally the purely legal is-
sue from its non-legal context—or to put it more di-
rectly, from its political and social, and thus more
emotional, surroundings. Moreover, considerations of
relevance to cases of State succession in the past might
no longer have the same relevance to contemporary
cases of State succession. And each case of State succes-
sion had, as was well known, its own special context and
its own sensitivities, and brought its own anguish to
those who were badly affected. The fact that each case of
State succession was in a sense unique was something
that should be borne in mind, as must the fact that the

Commission’s principal objective was the codification
and progressive development of general public interna-
tional law.

19. Difficulties of a technical nature could arise, and
could cause confusion, in view of the variety of State
succession scenarios that could be thought to come
within the scope of the topic, as the present preliminary
exchange of views had shown in some measure, and as
might be shown in much greater measure in the debates
in the Sixth Committee. Thus the reports of the Commis-
sion should eventually clearly set forth what State suc-
cession scenarios should be brought withjn the Commis-
sion’s present consideration of the topic, and for what
reasons.

20. Because of the differences in the scenarios consid-
ered, a number of questions, issues and implications
would also arise with respect to each scenario, and those
would need to be borne in mind as well. Hence it was
important and worth repeating, that the Commission’s
reports should contain a listing—an itemized listing if
possible—of the scenarios being considered, and of the
questions, issues and implications that arose in relation
to each one. That would not only be of considerable as-
sistance in clarifying matters for the Commission as a
whole; it would also be of invaluable assistance to Gov-
ernments in identifying the various points on which their
observations would be welcome, and were necessary. In-
deed, it would be desirable, if the Commission was to
progress with its work with the broadest possible under-
standing and support by Governments—and such was
the essential objective of the consensus process, for Gov-
ernment observations on the various questions to be en-
couraged however and wherever possible.

21. In the present topic, as in others, the Commission
would also encounter the inevitable ‘‘tension’” between
what some—in their view, with good reason—
considered to fall properly within the domestic jurisdic-
tion of a State, and what others—in their opinion, also
with good reason—considered to be of non-domestic
concern. While that certainly added to the legal and non-
legal fascination of the subject, it would not make a
difficult topic any easier to address. If it was any conso-
lation, members of the Commission might care to
remember that when their predecessors 40 years previ-
ously, having completed a draft convention on the
elimination of future statelessness and a draft convention
on the reduction of future statelessness, had turned in
1954 to the subject of present statelessness, they had
completed seven draft articles on that subject.* In sub-
mitting them to the General Assembly, they had advised
that, in view of the great difficulties of a non-legal nature
which beset the problem of present statelessness, the
Commission considered that the proposals adopted,
though worded in the form of articles, should merely be
regarded as suggestions which Governments might wish
to take into account when attempting a solution of that
urgent problem.” He did not recall that the General As-
sembly or the Commission had taken any further action
on the matter.

4 Yearbook . . . 1954, vol. 11, document A/2693, chap. 11, in particu-
lar p. 148, para. 37.

5 1bid., p. 147, para. 36.
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dissolution of some eastern European States and the im-
plications it would have on nationality. It would have
been interesting to have some specific examples of the
problems encountered by those countries and of the dif-
ficulties faced by individuals.

9. Nationality was, of course, closely linked to internal
law, which encompassed not only statute law but also
constitutional law and case law. As a consequence, the
relationship between a State and its nationals was of so
special a nature that it was a delicate matter to determine
precisely what relationship nationality maintained with
international law. The difficulty stemmed, in particular,
from three features of nationality.

10. The first feature was the statutory link: there was
no contractual aspect to nationality, no contractual rela-
tionship between the State and its nationals. That statu-
tory link provided the basis for the definition of the
population and hence for the identification of the State.
It was therefore surprising to note the statement by Hans
Kelsen, in a lecture delivered before the Academy of
International Law, that

For a State, within the meaning of international law, . . . it was not es-
sential to have nationals, but only to have subjects, in other words, in-
dividuals living on its territory and on which the State system imposed
obligations and conferred rights.

Even more surprising, however, had been Kelsen’s con-
clusion that the institution of nationality was not neces-
sary, having regard to international law. That conclusion
would no doubt perturb even the most enlightened. Kel-
sen’s lecture had, however, been delivered in 1932, since
which time international law had developed so that it
was not just an assortment of abstract rules and norms
but now had regard to the complexity of the situations
actually encountered by States in the day-to-day exercise
of their sovereignty, which included their relations with
their own citizens. Moreover, when Kelsen had made his
statements, international human rights law had been in
its infancy. It had not reached its existing stage of devel-
opment and had not had the same impact on the rules of
international law. Kelsen’s analysis of the position now
would probably be quite different.

11. The second feature of nationality was its link with
public law, for the attribution of nationality was a pre-
rogative of the State and a manifestation of the exercise
of its sovereign right. That was why States were
reluctant—and even mistrustful-—about binding them-
selves too strictly in that area, for that would interfere
with their discretionary power to attribute—or not to
attribute—nationality.

12. The third feature of nationality—closely allied to
the second—was its link with internal law, inasmuch as
every State determined the modalities for the attribution
of nationality to natural and legal persons, in other
words, decided whether or not to incorporate such per-
sons into its national system of law. At the same time,
the State had to have regard to those rules of interna-
tional law that could influence the nature of the link. A
State could adopt all the rules it wanted to nationally, but

3 H. Kelsen, Recueil des cours de I’Académie de droit international
(Paris, Sirey), vol. 42 (1932), p. 244.

refusal by other States, relying on international law, to
give effect to those rules would act as a kind of limita-
tion on the State in question. In other words, the State
had to take account of the effectiveness of the rules on
nationality not only on its own territory but also on that
of other States. In that sense, nationality could be said to
stand at a crossroads between internal law, public law,
private law, public international law and private interna-
tional law: the technical intricacies involved might per-
haps call to mind the Commission’s earlier work on the
jurisdictional immunities of States. The Commission’s
task, therefore, was to identify those principles of inter-
national law that involved an interplay with national law
and the sovereign power of the State, with specific refer-
ence to State succession and change of nationality.

13. In his opinion, the Commission should deal with
the nationality of natural and legal persons, though not
necessarily at the same time. Indeed, the work of codifi-
cation might well be concerned more with the nationality
of legal persons than with that of natural persons. In the
latter case, the Commission would have to deal with a
wide variety of different and delicate problems—with all
the unfathomed depths of the human situation. Individ-
ual situations, moreover, might not be amenable to com-
mon solutions and might therefore have to be examined
on a case-by-case basis. He was not suggesting that the
Commission should refrain from studying the question
of the nationality of natural persons, but it was more dif-
ficult to realize the codification of that part of the topic.
The nationality of legal persons, on the other hand, of-
fered more fertile ground. The practice of different
States had much more in common and could thus pro-
vide a basis for discussion and perhaps for a codification
endeavour. Accordingly, without prejudice to the out-
come of the work done by a working group and the
Commission, a study should be carried out in the case of
the nationality of natural persons, and an outline of the
relevant rules should be prepared for possible codifica-
tion in the case of the nationality of legal persons. As to
the method of work and the form the results of that work
should take, the Commission should deal with both as-
pects of the problem, but on the basis of slightly differ-
ent perceptions perhaps.

14. The existing terminology, as used in the Vienna
Convention on Succession of States in respect of Trea-
ties and the Vienna Convention on Succession of States
in respect of State Property, Archives and Debts, could
provide a basis for the initial work, and could, if neces-
sary, be revised, as the study progressed. There was,
however, an apparent inconsistency, since, as quoted in
the first report, a previous Special Rapporteur for succes-
sion of States in respect of rights and duties resulting
from sources other than treaties, Mr. Bedjaoui, had
stated that in all cases of succession, traditional or mod-
ern, there is in theory no succession or continuity in re-
spect of nationality. Yet the assumption adopted in the
case of the Vienna Convention on Succession of States
in respect of State Property, Archives and Debts was that
there was a succession. If this assertion was to be taken
as the starting point for the Commission’s discussion, it
would seem that the terminology used for the topic
would be based on a contradictory assumption. It might
therefore be better to start out with special definitions
suited to the topic under consideration. He would, how-
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22. The final form of the work was a matter to be de-
termined at a later date. Yet central to success or failure
would be the way in which the Commission fashioned, if
that were at all feasible, a satisfactory accommodation
between, on the one hand, the position that a State’s de-
termination of the bases upon which its nationality was
to be possessed was within its own domestic jurisdiction,
having a crucial bearing on its social and political integ-
rity as a State; and, on the other hand, the position that a
State’s determination as to who should possess its na-
tionality might, on occasion, be so unsettling in degree
as to be questionable at the level of humanitarian con-
cerns.

23. It might, however, be extremely difficult at the cur-
rent stage for the Commission to find formulations and
terminology to put into textual form what would cer-
tainly have to be a very fine consensus balance between
the two now seemingly contrary positions. It was for that
reason that he found so persuasive Mr. Bowett’s sugges-
tion (2387th meeting) that the Commission should con-
sider aiming at an eventual listing of the considerations
which a predecessor State and a successor State might
have to keep in mind in working towards a mutually sat-
isfactory accommodation between the two contrary posi-
tions. Moreover, a beginning for such an accommodation
might be possible: it was to be hoped that all States were
aware that, if a State’s nationality determinations went
beyond what was generally regarded by States as reason-
able (not necessarily as a matter of law but as a matter of
good sense), then such determinations were unlikely to
be sustainable if they ever became the subject of consid-
eration in a non-domestic forum.

24. There was one further point which he raised with
some hesitancy, as he was not entirely certain about its
validity. It seemed to him that the ‘‘humanitarian’’ con-
sequences of inappropriate nationality decisions were in
themselves so obvious that it might well be unnecessary
to introduce ‘‘human rights’’ considerations into one’s
reasoning in order to give additional force to a point be-
ing made. Moreover, when seeking fully to appreciate
the point of view of those emphasizing the domestic ju-
risdiction aspects of the questions before it, the Commis-
sion should recognize that there were a number of mat-
ters that a State would need to address and weigh in
making nationality-related determinations. Human rights
considerations, though very persuasive, were just one of
a number of aspects a State would need to address.
Moreover, a general reference to ‘*human rights’’ con-
siderations without legal particularity would not take the
point one was attempting to make very much further.
Also, if it were to become embroiled in a debate as to
what particular provisions other than treaties in force in
the human rights field were binding upon a State as a
matter of law, in the sense of general practice accepted
as law, the Commission would be venturing into an area
of extreme difficulty.

25. Where purely legal issues could become enmeshed
in difficult social, political and human considerations,
perhaps the best approach was to begin by ascertaining
what public international law—within the meaning of
Article 38 of the Statute of ICJ—now provided on the
relevant matters: treaty law and the present status of ad-
herence to the relevant treaties; such further rules as re-

flected a general practice accepted as law; general prin-
ciples of law; and judicial decisions and writings of legal
publicists, as a subsidiary means for determination of the
rules of law. Of course, there might well be questions of
relevance on which public international law might be in-
adequate. They would need to be listed as questions on
which progressive development of the law might be de-
sirable. However, the Commission had constantly re-
minded itself that it could not be insensitive to the views
of Governments and the practice of States. He tended to
agree with Mr. Idris (2388th meeting) that it was impor-
tant that the opinions of Governments should be ob-
tained as widely as possible and as early as possible.

26. Perhaps the Special Rapporteur would clarify two
points. First, what State succession scenarios were to be
included in the Commission’s consideration of the topic?
As he saw it, there were at least four possibilities for a
State succession: (a) one State dissolving into two or
more States; (b) two or more States merging into one
State; (¢) a part of one State becoming an independent
State; and (d) a part of one State joining another State.
The second point concerned the definitions that the
Commission should utilize, having regard to the defini-
tions incorporated in the above-mentioned Conventions.
Mr. Idris had noted that, when dealing with definitions,
one was setting out the scope of the subject to be consid-
ered, and both Mr. Idris and Mr. Mahiou had pointed out
that the sole emphasis in those Conventions appeared to
be on the relations of States with other States at the in-
ternational level, whereas in the present topic, much—
perhaps the overwhelming weight—of the emphasis con-
cerned the relations of States with those who were to
possess its nationality. Perhaps the Commission was in
some way shifting the weight it should be giving to con-
flicting positions. They were not easy questions, and he
would be grateful if the Special Rapporteur could re-
spond to them.

27. Mr. YAMADA said that the Special Rapporteur’s
first report provided an excellent basis for a preliminary
study to be submitted by the Commission to the General
Assembly pursuant to Assembly resolution 49/51. Na-
tionality was a prerequisite for the full enjoyment of hu-
man rights. Any limitation of the traditional principle of
State freedom in determining nationality must be care-
fully studied in the light of the development of human
rights laws.

28. He supported the proposal that the Commission
should separate the issue of the impact of State succes-
sion on the nationality of legal persons from that of the
nationality of natural persons, and that it should study
first the impact on natural persons. As to the principle of
effective nationality, it was widely accepted that the gen-
eral rule required a ‘‘genuine link’’ between an individ-

. ual and a State as a basis for conferring nationality. The

Special Rapporteur’s analysis of that point, in chapter

" 1V, section A, of his report, was quite instructive. Appli-

cation of that principle to collective naturalization in the
case of State succession might result in undesirable
situations. He believed that the Commission should, as
the Special Rapporteur suggested, study the criteria for
establishing a genuine link for each different category of
State succession. It might also study the question
whether the territorial sovereignty of a successor State



72 Summary records of the meetings of the forty-seventh session

entailed the responsibility of that State for protection of
the inhabitants in its territory, and how it affected the
question of the nationality of that population.

29. Another point was the question of ‘‘option of na-
tionality”’. The Special Rapporteur cited Opinion No. 2
of the Arbitration Commission of the Conference on the
Former Yugoslavia,® pointing out that the function of the
option of nationality was among the issues that must be
clarified in the Commission’s study. In that Opinion, the
Arbitration Commission stated that where there were one
or more groups within a State constituting one or more
ethnic, religious or language communities, they had the
right to recognition of their identity under international
law. The—now peremptory—norms of international law
required States to ensure respect for the rights of minor-
ities. Opinion No. 2 also stated that article 1 common to
both the International Covenant on Economic, Social
and Cultural Rights and the International Covenant on
Civil and Political Rights-established that the principle
of the right of self-determination served to safeguard hu-
man rights. By virtue of that right, every individual
might choose to belong to whatever ethnic, religious or
language community he or she wished. The Arbitration
Commission concluded that such rights included the cor-
ollary right to choose their nationality. The right of op-
tion of nationality had been accorded in treaties of ces-
sion. Could one say that that right had come to be
recognized by general international law?

30. There was another aspect to the question. National-
ity provided the holder with the basis for political and
civil rights. At the same time, it entailed duties on the
part of nationals vis-a-vis the State. Did human rights or
the rights of minorities include the right to refuse nation-
ality? In other words, did the successor State have the
obligation to recognize the existence of a large group of
non-nationals in its territory? He hoped that the working
group to be set up to consider the topic would be able to
make an in-depth study of the many questions posed by
the Special Rapporteur.

31. Mr. HE said that, although the valuable first report
on the topic was intended to be only preliminary in char-
acter, it clearly demonstrated the importance, complex-
ities and sensitiveness of the issue, at a time when the
world was changing with dramatic rapidity and the
emergence of new States had made the issue of national-
ity a matter of concern and special interest to the whole
of the international community. Those developments jus-
tified the effort to produce a study on the rules concern-
ing nationality that might be applicable in the case of
State succession.

32. It must first be stressed, and was also generally
recognized, that the question of nationality was governed
primarily by internal law. It was the sovereign right of a
State to determine who was, and who was not, to be con-
sidered its national. However, such a right was not un-
limited, and States should take into account the con-
straining factors stemming from requirements at the
international level, even though the role of international
law with respect to nationality was very limited.

6 See 2389th meeting, footnotes 6 and 7.

33. Thus, with regard to State succession, States
should resolve satisfactorily such questions as the loss of
nationality, the acquisition of nationality, and conflict of
nationality, so as to avoid dual or multiple nationality
and to reduce statelessness. Furthermore, while some
authors insisted that nationality should be granted irre-
spective of the wishes of individuals, the right of option,
subject to compliance with certain conditions on the part
of individuals, should also be respected. Change of na-
tionality had also to meet the requirements of the princi-
ple of non-discrimination.

34. As the report was a preliminary study, some issues
still had to be clarified and merited further examination.
The main task of the Commission’s study was to ascer-
tain what specific rules of international law would have
an effect on the power of the State to determine national-
ity in the event of State succession. The Convention on
Certain Questions relating to the Conflict of Nationality
Laws referred only to the limitations imposed by interna-
tional conventions, international custom and the princi-
ples of law generally recognized with regard to national-
ity. The precise content of that provision had still to be
further explored in the study of the topic.

35. As to the categories of State succession, the Spe-
cial Rapporteur was right to address separately the prob-
lem of nationality in the context of different types of ter-
ritorial changes. The Special Rapporteur proposed using
the three categories incorporated in the Vienna Conven-
tion on Succession of States in respect of State Property,
Archives and Debts. It was debatable, however, whether
those categories were appropriate for State succession in
respect of nationality, and particularly, changes of na-
tionality. The problem should be studied further.

36. A number of other issues were also worthy of fur-
ther consideration, notably reduction of conflicts of na-
tionality both positive (dual or multiple nationality) and
negative (statelessness); constraints on the granting of
nationality; the right of option; and the matter of depri-
vation of nationality and international law. Concerning
deprivation of nationality, article 15 of the Universal
Declaration of Human Rights’ stated: “‘No one shall be
arbitrarily deprived of his nationality nor denied the right
to change his nationality.”” Because of the adjective, a
distinction was drawn between ‘‘arbitrary deprivation’
and deprivation in general. It remained to be seen how
that provision would fit in with the nationality laws of
those countries that retained the capacity to deprive indi-
viduals of nationality.

37. The Special Rapporteur was right to say that the
Commission should first take up the most urgent aspect,
namely the nationality of natural persons, and leave the
question of the nationality of legal persons for later. In
that way, the study could be done more efficiently, on a
step-by-step basis. He also agreed that the Commission
should use a flexible approach and discuss the form of
the final outcome of its work after it had conducted an
in-depth study of the relevant issues. As a first step, the
Commission’s work would have the character of a study
to be presented to the General Assembly in the form of a

7 General Assembly resolution 217 A (111).
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report. Establishing a working group would be a suitable
way to proceed towards that goal.

38. Mr. KUSUMA-ATMADIJA said that the first re-
port provided an excellent basis for the Commission’s
work. The Special Rapporteur had been criticized for ad-
hering to the classical doctrine according to which the
determination of nationality was an attribute of State
sovereignty. It had been said that that doctrine could
leave the door open for abuse, and that a humanitarian
approach should be used instead. He agreed with those
sentiments, but wondered how they could be put into
practice in an international system essentially based on
relations between sovereign States.

39. The Commission’s objective could be seen as one
of limiting the opportunities for misuse or abuse of the
discretionary power of the State with regard to national-
ity or of mitigating the consequences. An important limi-
tation on opportunities for abuse was the right to nation-
ality as embodied in the Universal Declaration of Human
Rights. The possible detrimental effects on individuals
of conferral of nationality following State succession fell
into three categories: a nationality not desired by the in-
dividual; dual nationality; or statelessness.

40. Those situations had to be averted, though he
agreed with the Special Rapporteur that there was very
little international law could do in that regard: it could
not prevent a State from conferring nationality or refus-
ing to grant nationality in a specific case. The Commis-
sion’s task was, therefore, to enhance the opportunities
for individuals to choose their nationality or, in the case
of collective conferral of nationality following State suc-
cession, to strengthen the right of option in international
law. The practice of States in respect of the right of op-
tion could shed some light on how the Commission
should proceed. Essentially they applied a bilateral ap-
proach.

41. The right of option should be strengthened for indi-
viduals and, if necessary, should transcend the require-
ment of a genuine link. A person could have a genuine
link with a territory but, because of State succession,
could be placed in severe difficulties by continuing to
possess the nationality of that territory. In such in-
stances, individuals should be given the right to opt for
another nationality.

42, As for definitions, he would restrict nationality to
effective nationality in the sense of full citizenship—
nationality as the basis for realizing the full potential of a
human being—and would not wish to confuse the term
with concepts like ressortissant and Staatsangehdriger
that were often encountered in citizenship laws dating
from colonial times.

43. An example from such times could, however, be
usefully cited as an illustration of how the right of option
could solve nationality problems. The agreement signed
in 1950 between Indonesia and the Netherlands on the
assignment of citizenship between the two countries pro-
vided for a right of option for citizens of the two coun-
tries for a two-year period.® The right had operated on

8 Signed at The Hague, 29 November 1950 (Treaty Series of the
Kingdom of the Netherlands, 1951, No. 5).

the basis of residence: individuals who had still been in
Indonesia on the expiry of that period had acquired Indo-
nesian nationality. The right had been further refined by
drawing a distinction between minors, who automati-
cally acquired the nationality of their parents, and ju-
veniles or adolescents, who had been given the option to
choose their nationality on reaching 18 years of age. An-
other refinement had been introduced when it had been
found that some individuals who had gone to live in the
Netherlands and had opted for Dutch nationality had
subsequently decided they wished to regain Indonesian
nationality. In order to avoid lengthy naturalization pro-
ceedings, the two countries had agreed that Indonesia
would enact a special law enabling those who had cho-
sen their citizenship in the early 1950s to revert to their
earlier nationality within two years of the law’s entry
into effect in 1976.

44, As for the operation of the right of option where
groups were concerned, invoking human rights in a gen-
eral sense could raise serious problems. In some coun-
tries some groups that were minorities were subjected to
persecution. In former colonial countries, however, there
were often powerful, dominant groups whose members
were far too numerous to be deemed a minority and who
were in no way in need of protection. In fact, it was
often other population groups that needed protection
from them. Furthermore, minorities were often created
through the importation of indentured labour, and their
position was quite different from that of oppressed mi-
norities in, for example, eastern European countries.

45. Another problem that could arise in connection
with the impact of State succession on groups was one of
dual nationality or statelessness. The Treaty on Dual Na-
tionality had been concluded between Indonesia and
China on the abolition of dual nationality.® The treaty
had not succeeded in preventing statelessness—one of its
stated objectives—because a number of people of Indo-
nesian origin at that time would have preferred to be-
come citizens of Taiwan and, rather than become citi-
zens of the Republic of China, had opted for
statelessness.

46. All of the examples he had cited merely showed
that no matter how many categories, definitions and con-
cepts were devised, problems still cropped up, largely
because of deficiencies in the international legal system.
It was only in coping with individual situations, and par-
ticularly through the bilateral approach, that real solu-
tions would be found. The Commission should neverthe-
less endeavour to discover how the right of option could
be strengthened through international law.

47. Mr. THIAM said that the Special Rapporteur’s re-
markable work on a very delicate subject augured well
for the Commission’s future endeavours.

48. The topic was a difficult one indeed, as it was situ-
ated at the crossroads of public international law, private
international law and internal law. He for one regretted
the minimal role played by public international law in
nationality matters and hoped that the Commission’s

9 Signed at Beijing, 13 June 1955 (Indonesian Official Gazette,
1958, No. 5).
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work would tend towards expansion of the emphasis
given to public international law in the area of national-
ity law.

49. He agreed that the Commission should first con-
centrate on the nationality of natural persons. Nationality
was something that had a profound effect on individuals
in terms of their deepest feelings and beliefs, their cul-
tural affinities, their very fibre. Legal persons in any
event were merely theoretical inventions. Accordingly,
the impact of nationality on natural persons, as opposed
to legal persons, had to be discussed separately, and
separate rules had to be devised.

50. He endorsed the categories suggested by the Spe-
cial Rapporteur with one exception. Special provision
had to be made for the newly independent States. De-
colonization was a fairly recent phenomenon and had
greatly marked certain countries, particularly in national-
ity matters. People were still being torn between their al-
legiance to the former colonial Power and to the for-
merly colonized country, and were still facing painful
choices. The matter had to be scrutinized and rules had
to be worked out to deal with it.

51. In the subject under consideration, no one disputed
the fact that internal law held pride of place. States had
sovereignty over individuals and could determine who
was or was not to be included among their nationals. Yet
State sovereignty could also be abused—and had been in
far too many cases. Some countries openly distinguished
between their nationals, placing them in categories of
full or less than full citizenship. France, for example, had
formerly separated ‘‘active’’ citizens from ‘‘passive’’
ones. Colonial Powers had distinguished between full
citizens and non-citizens. Such measures went directly
against international law: full civil and political rights
had to be provided for all citizens.

52. The Commission should therefore look very
closely into nationality issues and try to strengthen the
relevant rules of international law. Individuals must be
given some form of support or recourse against the all-
powerful State: otherwise, they were simply being
thrown into the lion’s den. What if apartheid were to re-
emerge—in a different country, perhaps, and under a dif-
ferent name? Should individuals be forced to live under
a system of unequal civic rights? He agreed very
strongly with Mr. Al-Baharna (2389th meeting) that it
was not enough for nationality law to be analysed on the
basis of existing laws. It should also be progressively de-
veloped, notably by introducing rules on human rights.

53. As to the final form of the Commission’s work, he
was convinced that it was necessary not only to draft a
report for submission to the General Assembly but above
all to elaborate positive rules of international law on na-
tionality. Only in that way would the Commission be
performing a real service for the international commu-
nity.

54. The CHAIRMAN, speaking as a member of the
Commission, said the objective of the Commission’s
work must be to ensure that the creation of new States
did not result in statelessness. Dual nationality was a
matter to be handled by nationality law rather than by
laws on State succession. Both legal persons and natural

persons had to be covered in the Commission’s analysis
of the impact of State succession on nationality, even
though the problem of natural persons was obviously the
most complex and important one.

55. Within the category of natural persons, the case of
collective naturalization was more complex than that of
naturalization of individuals, something that was gen-
erally regulated by the principles of jus soli and jus
sanguinis. The issue was probably the most pressing of
all in the case of persons who had chosen to live in a
successor State but wished to claim the citizenship of the
predecessor State some time after the effective date of
succession. State practice and nationality laws should
provide the necessary guidance to enable the Commis-
sion to identify solutions. Special cases should be noted,
without entering into generalities. Uniform or universal
principles were less likely to be accepted by States in na-
tionality matters because of the variety of existing laws
and variations in factual situations.

56. Few cases cited in the report appeared to be central
to the issues that were likely to arise in the context of
State succession. Cases actually negotiated through trea-
ties and agreements between States, cases decided by na-
tional courts and laws and regulations adopted by new
States after their creation would be more pertinent.

57. The Commission’s report to the General Assembly
should focus on factual situations arising out of State
succession and should indicate the variety of solutions
adopted by States in the past. He fully endorsed Mr. Ma-
hiou’s recommendation that the Commission should ap-
proach the topic in a less general and abstract way and
make an illustrative analysis of issues affecting particu-
lar regions. He also agreed with Mr. Kusuma-Atmadja
that most problems of nationality were better left to bi-
lateral regulation, which had in the past been found to be
the most effective method.

58. Finally, he would recommend that, before any in-
depth analysis of the issues involved was undertaken,
States should be allowed to respond to the preliminary
report to be produced by the Commission at the end of
the present session.

Organization of the work of the session
(continued)*

[Agenda item 2]}

59. The CHAIRMAN announced that the Drafting
Committee was suspending for the time being its work
on the draft Code of Crimes against the Peace and Secu-
rity of Mankind and on 29 May would start its consid-
eration of the draft articles on State responsibility which
were still pending, so as to take advantage of the Special
Rapporteur’s presence in Geneva during the next two
weeks. The members of the Drafting Committee for the
topic of State responsibility were Mr. Al-Baharna, Mr.
Al-Khasawneh, Mr. Barboza, Mr. Bowett, Mr. Craw-
ford, Mr. de Saram, Mr. Eiriksson, Mr. Fomba, Mr. He,
Mr. Lukashuk, Mr. Pellet, Mr. Razafindralambo, Mr.

* Resumed from the 2379th meeting.
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Rosenstock, Mr. Szekely and Mr. Yamada. The Special
Rapporteur, Mr. Arangio-Ruiz, was a member ex officio.

60. Mr. THIAM said that he had no problem with the
suspension of the work on the draft Code, but would like
to know how many meetings of the Drafting Committee
would be available later for that work.

61. Mr. YANKOV (Chairman of the Drafting Com-
mittee) said the original plan had been for the Drafting
Committee to assign 14 meetings to the draft Code; it
had spent 16 on that topic so far. He hoped that not more
than three more meetings would be needed; certainly, at
least two would be required to tidy up the text and re-
consider any issues pending. The Committee’s report on
the topic would probably still be a preliminary one, re-
quiring finalization at its forty-eighth session in 1996.

62. Fourteen meetings of the Committee had been en-
visaged for the topic of State responsibility. The Com-
mittee would make use of all available time, and he
hoped that some progress would be made. In his opinion,
the work should begin with the draft articles on counter-
measures. However, subject to any specific suggestion
the Special Rapporteur might have, it would be better for
the Committee itself to decide on the order of its work.
Mr. Villagran Kramer had kindly undertaken to act as
Chairman when he, Mr. Yankov, was away from Geneva
from 14 to 22 June.

63. Mr. ROSENSTOCK said that he took it that the
only material before the Drafting Committee at present
was part three of the draft articles proposed by the Spe-
cial Rapporteur, the discussion of which had been con-
cluded in 1993.

64. Mr. ARANGIO-RUIZ (Special Rapporteur) sug-
gested that the Drafting Committee should start with part
three because it was the most neglected part of the draft.
After its consideration of part three, the Committee
should devote perhaps two meetings to article 12 and to
some minor matters relating to articles 11 and 13, which
were raised in his seventh report (A/CN.4/469 and
Add.1-2),"° as well as to any draft articles on crimes
which the Commission sent to the Drafting Committee,

65. Mr. MAHIOU said that he supported the Special
Rapporteur’s suggestion because of the importance and
complexity of the question of countermeasures, on
which the Commission must try to find the best possible
compromise.

66. Mr. ROSENSTOCK said that the Commission was
under an obligation to finish its first reading of all the
draft articles within the present quinquennium. The
Drafting Committee had adopted the draft articles on
countermeasures at the forty-fifth session in 1993'! but,
at the request of the Special Rapporteur at the following
session, it had agreed to take another look at them, on
the clear understanding that if there was no agreement on
a revision of draft article 12 the existing text would
stand.'? Despite a number of meetings allocated to the
matter at the forty-sixth session, the Drafting Committee
had been unable to find a form of language satisfactory

10 See footnote 1 above.

- ! Yearbook . . . 1993, vol. II (Part Two), p. 35, document A/48/10,
para. 204.

121hid., vol. 1, 2353rd meeting, para. 42,

to itself and to the Special Rapporteur. The decision that
article 12 should stand as drafted had therefore been con-
firmed. However, all the draft articles were still being
considered on first reading, and there might be a need to
revert to some of the articles in part two once the draft-
ing of the articles on crimes had been completed. But to
decide now to go back yet again to article 12 and to bits
and pieces of articles 11 and 13 would not be remotely
consistent with the obligation to do everything possible
to complete the first reading within the quinquennium.

67. Mr. ARANGIO-RUIZ (Special Rapporteur) said
Mr. Rosenstock seemed to be agreeing that the Drafting
Committee could take another look at the articles in
question provided it had first completed its consideration
of the articles on crimes. He agreed that the Committee
should begin its work with the articles on crimes and he
hoped that it would be able to complete them. Once it
had done that, it would be close to completing the whole
undertaking and could allocate some meetings to a final
tidying up of the text. Mr. Rosenstock’s apprehensions
therefore seemed unjustified, unless he had some par-
ticular reason for not wishing to return to articles 11, 12
and 13.

68. Mr. VILLAGRAN KRAMER said he shared Mr.
Rosenstock’s understanding of the situation but thought
that the Drafting Committee could return to part two af-
ter its consideration of part three and look at the Special
Rapporteur’s suggested amendments.

69. Mr. ROSENSTOCK said he was not suggesting
that the Drafting Committee should revert to articles 11,
12 and 13 when it had finished considering the new ma-
terial, but rather that the whole text would have to be
looked at again in the light of that new material. There
should be no differentiation in the Drafting Committee’s
position vis-g-vis article 12 and any other article. The
Commission should adopt article 12 in plenary sooner
rather than later, in order to submit to the General As-
sembly a complete set of draft articles adopted on first
reading.

70. Mr. AL-KHASAWNEH said that he was only half
convinced by Mr. Rosenstock’s arguments. Of course,
he would like the first reading of the draft articles to be
completed within the quinquennium, but that aim would
not be thwarted if the Drafting Committee spent two or
three meetings on the articles which the Special Rappor-
teur regarded as so important and which had a bearing
on the other parts of the text. The Special Rapporteur’s
suggestion was sensible and warranted support.

71. Mr. PAMBOU-TCHIVOUNDA said that a discus-
sion of the question of countermeasures in the Drafting
Committee would make it easier to conclude the consid-
eration of other draft articles. The Committee could allo-
cate two meetings to articles 11, 12 and 13, as requested
by the Special Rapporteur, without prejudicing consid-
eration of the new material. In any event, the Commis-
sion should try to meet the Special Rapporteur’s wishes.

72. Mr. YANKOV (Chairman of the Drafting Com-
mittee) said that paragraph 350 of the Commission’s re-
port to the General Assembly on the work of its forty-
sixth session"> confirmed Mr. Rosenstock’s position.
However, he could go along with the general feeling

3 Yearbook . . . 1994, vol. Il (Part Two).
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that, while priority should be given to part three, if time
permitted, consideration could also be given to article 12
and perhaps article 11.

73. In fact, article 12 as such had not been referred to
the Drafting Committee. The report stated that the Com-
mission ‘‘had deferred taking action on article 12”°, that
*‘article 11 might have to be reviewed in the light of the
text that would eventually be adopted for article 12°°"
and that, pending adoption of article 12, the Commission
had decided not to formally submit articles on counter-
measures to the General Assembly in 1994 but expected
to be able to do so in 1995." That did not mean the
Drafting Committee should rearrange its priorities. On
the other hand, it should not rule out the possibility of
making an effort to comply with the Commission’s rec-
ommendations.

74. Mr. ROSENSTOCK said there was no doubt that
article 12 was not before the Drafting Committee unless
the Commission now decided to refer it. Such a decision
would be wrong and he would insist on a vote on the is-
sue. If the Commission voted to refer article 12 to the
Drafting Committee the Commission would bear a cu-
mulative responsibility for the outcome.

75. Mr. TOMUSCHAT said that he sympathized with
Mr. Rosenstock’s position but thought that some correc-
tions to earlier articles might be needed in the light of
new articles 15 to 20. Some review of the articles al-
ready adopted, perhaps only a technical one, therefore
seemed inevitable. But the Drafting Committee should
certainly begin its work with part three.

76. Mr. ROSENSTOCK said that the need for a review
would apply without distinction to articles 1 to 14. The
implications of that were horrendous. Article 12 should
not be given special treatment. In any event, the Com-
mission’s decision must be a formal one. On that under-
standing, he could go along with Mr. Tomuschat’s posi-
tion.

77. The CHAIRMAN asked the Chairman of the
Drafting Committee whether he needed a decision on the
matter immediately or whether the Drafting Committee
could begin its work on part three of the draft articles
pending further consultations on the fate of article 12,

78. Mr. ROSENSTOCK, speaking on a point of order,
said that the Commission needed to bite the bullet and
not waste more time by putting off a decision. It was
most regrettable that the whole problem had resurfaced
despite the gentlemen’s agreement reached in 1994.

79. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that the wisest thing would be to let the Drafting Com-
mittee begin its work on part three and, as the Chairman
had suggested, leave the question of article 12 open
without biting any bullets. The Drafting Committee
would be able to decide whether to revert to any of the
articles adopted earlier, with a view to making minor
changes.

14 1bid., p. 86, para. 352.
15 Ibid., para. 353.

80. Mr. EIRIKSSON said that the current discussion in
plenary had not uncovered the whole history of the issue.
Perhaps the question of reopening it should be left open.

81. Mr. MAHIOU said that he endorsed the position
taken by Mr. Tomuschat.

82. Mr. YANKOV (Chairman of the Drafting Com-
mittee) appealed to the Chairman to end the discussion.
The Drafting Committee’s first priority was part three. If
time allowed, other articles, including article 12, could
be considered. Further consultations would just waste
more time. The Drafting Committee should be allowed
to take its own decisions on the order of its work in the
light of the recommendations contained in the Commis-
sion’s report.

83. The CHAIRMAN said that Mr. Rosenstock was
pressing for a vote on the issue. As Chairman, he would
prefer to avoid a vote because a consensus did seem to
be emerging on how to proceed. He suggested that the
Drafting Committee should begin its work with part
three and that he should hold informal consultations on
the present difficulty.

It was so agreed.

The meeting rose at 12.50 p.m.

2391st MEETING

Tuesday, 30 May 1995, at 10.10 a.m.

Chairman: Mr. Pemmaraju Sreenivasa RAO

Present: Mr. Al-Khasawneh, Mr. Arangio-Ruiz,
Mr. Barboza, Mr. Bennouna, Mr. Bowett, Mr. de Saram,
Mr. Fomba, Mr. Giiney, Mr. He, Mr. Idris, Mr, Kabatsi,
Mr. Kusuma-Atmadja, Mr. Lukashuk, Mr. Mikulka,
Mr. Pellet, Mr. Razafindralambo, Mr. Rosenstock,
Mr. Thiam, Mr. Tomuschat, Mr. Villagrdin Kramer,
Mr. Yamada, Mr. Yankov.

State succession and its impact on the nationality
of natural and legal persons (continued)
(A/CN.4/464/Add.2, sect. F, A/CN.4/467,' A/CN.4/
L.507, A/CN.4/1..514)

[Agenda item 7]

FIRST REPORT OF THE SPECIAL RAPPORTEUR
(concluded)

1. Mr. MIKULKA (Special Rapporteur), summing up
the debate, thanked the members of the Commission for

I Reproduced in Yearbook. . . 1995, vol. I (Part One).
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having received his first report (A/CN.4/467) favour-
ably. Their comments and criticisms had given rise to an
interesting discussion on which the future working group
could draw.

2. The topic, situated as it was at the crossroads of pub-
lic international law, private international law and inter-
nal law, was certainly difficult and complex. It involved
not only inter-State relations, but also relations between
the State and the individual. The majority of members
recognized that, in the present case, the Commission,
which was not required to codify and harmonize internal
law, should focus its work on the consequences of
changes in sovereignty on nationality under international
law. That was not to deny the importance of internal law,
however; that law formed the very basis of the concept
of nationality, which had certain consequences at the
level of international law. It was precisely those conse-
quences to which the Commission must direct its atten-
tion. He had therefore decided that it would be useful to
refer at the outset to the various concepts of nationality
that existed under internal law, even though the distinc-
tion was not relevant to international law. For the pur-
poses of the preliminary study envisaged it was rather a
question of the prerogative of the State.

3. Although it was agreed that a degree of priority
should be given to the question of the nationality of
natural persons, the Commission apparently did not wish
to omit from the preliminary study the question of the
nationality of legal persons. Some members had pointed
out that it was perhaps in that area that codification pros-
pects were most promising. But at the same time it had
been recognized, particularly by those who emphasized
the humanitarian aspect of the exercise, that the problem
was most urgent in the case of individuals.

4. It was his understanding that the majority of the
members of the Commission agreed with his proposal to
abide by the definition of certain basic concepts con-
tained in the Vienna Convention on Succession of States
in respect of Treaties and the Vienna Convention on
Succession of States in respect of State Property, Ar-
chives and Debts. That choice, of course, stemmed
solely from the need for pragmatism in that its purpose
was to facilitate the Commission’s work by avoiding a
return to accepted formulas, particularly since the aim at
present was to draft a preliminary study, not a legal in-
strument. It would therefore more than suffice if the ex-
isting definitions were retained.

5. It was also his understanding that the Commission
endorsed his proposal that the study on categories of suc-
cession should be based on the Vienna Convention on
Succession of States in respect of State Property, Ar-
chives and Debts rather than on the Vienna Convention
on Succession of States in respect of Treaties, subject, of
course, to some additions and clarifications to take ac-
count of the problems specific to nationality. Some
members of the Commission had wondered, however,
whether the category of newly independent States,
namely, States that had emerged following decoloniza-
tion, should not be retained. He had merely proposed
that that category should not be taken into consideration
for the purposes of the preliminary study, although State
practice should be borne in mind, since its dimensions

were more general and that could help to explain certain
rules that applied to all cases of territorial change and
not just to cases of decolonization. Moreover, as some
members of the Commission who shared that view had
pointed out, the fact that the problems of neocolonialism
could not be completely ignored had little practical sig-
nificance when it came to nationality because the deci-
sive moment, for nationality, was the moment of decolo-
nization: it was the moment when the problem of the
status of individuals arose. Neocolonialism itself no
longer had any effect on the personal status of individ-
uals, which was already well defined. It was, rather, on
other grounds that it was of concern to the international
community. In his view, in the case of nationality, there
were no pressing needs connected to that phenomenon.

6. As many members of the Commission had pointed
out, the right to nationality, as set forth, inter alia, in ar-
ticle 15 of the Universal Declaration of Human Rights,’
must be the core of the study. And the wealth of refer-
ences made in that connection could suggest that it was
an undisputed right, a right that was simply there, None
the less, the working group should start by examining
closely the concept of right to nationality with a view to
defining its precise features. That was undoubtedly a dif-
ficult task: the formula used in the Universal Declaration
of Human Rights was far more ambitious than those
used in the International Covenant on Economic, Social
and Cultural Rights, the International Covenant on Civil
and Political Rights and certain other instruments, which
showed that the concept of the right to nationality could
not a priori be understood in its broadest sense.

7. Some members, who had made the point that every
right had as its counterpart an obligation, rightly won-
dered what the counterpart to the right to nationality
was. In Mr. Bowett’s view (2387th meeting), it was the
obligation on States to negotiate. His own view was that
the obligation to negotiate could also flow from the in-
struments that had been drawn up on the question of suc-
cession. Thus, in particular, the Vienna Convention on
Succession of States in respect of State Property, Ar-
chives and Debts provided that the successor States or
the predecessor State and the successor State or States
had to settle certain questions of succession by bilateral
agreement, and set forth certain general principles to be
applied in that regard. That was a further element that
militated in favour of the application of the obligation to
negotiate in the settlement of questions of nationality.
Naturally, such an obligation should be examined both
from the standpoint of the relations between the succes-
sor States, should the predecessor State disappear and
should there be several successor States, and from the
standpoint of the relations between the predecessor State
and the successor State or States. Indeed, it was conceiv-
able that the predecessor State might withdraw its na-
tionality on a massive scale, while the successor State
might grant its nationality on a very restrictive basis, the
effect being to make part of the population stateless.

8. It would be difficult to envisage a direct obligation
to grant nationality, unless it was closely circumscribed.
To transpose concepts borrowed from the human rights
sphere, in the event of a wholesale change of nationality,

2 General Assembly resolution 217 A (I11).
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would pose a problem: to what extent could concepts
that were supposed to apply to individual cases auto-
matically apply at the international level in the event of a
collective change of nationality? Conversely, would cer-
tain limitations provided for in the human rights field for
individual cases apply at the international level? The
only conclusion to be drawn in that particular case was
that it was not possible to apply to situations involving a
collective change of nationality all the principles embod-
ied in the human rights instruments in order to resolve
individual cases. Perhaps there were other principles,
other rules, to be taken into consideration. Also, the
working group should explain, in the study it was to
make, to what extent the right to nationality applied in
the same way to adults and to children.

9. The questions raised concerning the consequences
that failure to observe the rules of international law in
the matter could have at the level of internal law, as well
as the possible nullity of acts carried out under internal
law, should, in his view, be examined very closely, par-
ticularly since the judgment delivered by ICJ in the Not-
tebohm case® dated back nearly half a century, so that it
was not possible to arrive at relevant conclusions. In that
case, ICJ had relied on the principle of non-opposability,
never questioning the fact that Nottebohm had been a na-
tional of Liechtenstein under that country’s internal law.
In other words, in raising the question of the nullity of
acts carried out under internal law, the Commission
would be breaking fresh ground.

10. In response to some members of the Commission
who considered that he had underestimated the humani-
tarian factor, he would point out that he had dealt with it
in virtually the same way as with the other factors and
that he had devoted ‘about the same number of para-
graphs in his report to the role of human rights rules with
regard to nationality and to the principle of effective na-
tionality. Other members of the Commission had, how-
ever, pointed out that, if the Commission laid undue
stress on the role of the rules relating to human rights, it
might be counter-productive. He shared that view. That
did not mean, however, that the role of obligations in the
human rights field should be underestimated. It should
not be ignored, but, in that particular case, it was not de-
cisive. The Commission was not in fact supposed to
study only the relations between the obligations of the
State in the human rights field and their consequences
for nationality: it was also supposed to examine the com-
plex problems of State succession and the effects of ter-
ritorial changes on nationality. It could not confine itself
to considerations of a humanitarian nature, which had a
place among the other considerations in the matter, but
without taking precedence over them.

11.  As to the way in which the transitional status of in-
dividuals should be approached at the international
level—in other words, their status between the time
when the old State disappeared and the new State en-
acted its law on nationality—the proposal to rely on pre-
sumption rather than to formulate rigid principles and
rules was extremely interesting. It would be a good idea
for the working group to look into that proposal.

3 See 2385th meeting, footnote 15.

12. Two major trends had emerged in the Commission
with regard to the question of the choice of individuals
and the role to be given to their wishes with respect to
nationality, one of which underlined the importance of
such a choice and such a role, while the other and more
prudent one placed the emphasis on the element of effec-
tiveness. It was difficult for the time being to arrive at
any conclusions on that question, which the working
group would have to analyse in detail.

13. The comments concerning the academic character
of the report were warranted. It could not have been
otherwise, for, at the time when the report had been
prepared, the replies of Governments on' recent practice
in the matter had not been available to him. But, natu-
rally, he agreed that the preliminary study should not be
based purely on an academic analysis.

14. As to the form that the results of the work could
take, for the time being, the General Assembly, in reso-
lution 49/51, had called for a preliminary study. In any
event, the form would depend on the content. If the
Commission wished to lay down certain general princi-
ples for submission to States, a declaration would be en-
tirely indicated. If, on the other hand, it wished to draw
up a specific instrument, limited to a particular subject,
for instance, statelessness, it could contemplate a more
ambitious instrument or even an amendment or addi-
tional protocol to the Convention on the Reduction of
Statelessness, which already contained an article, but
couched in general terms, on the problem of stateless-
ness in the event of territorial changes. Some members
of the Commission had taken the view that other pos-
sibilities could be envisaged if the Commission decided
to deal with the question of the nationality of legal per-
sons. It was therefore premature to dwell on the question
of the form the results of the work could take. It would
be better instead to wait before doing so until the work-
ing group had submitted its report, in which various op-
tions could be proposed, to plenary. The Commission
could then discuss it and make proposals for submission
to the General Assembly so that it could take a decision
in full knowledge of all the facts.

15. Mr. YANKOV said he wondered whether the
Commission could not provide the working group with
some guidance on the scope of the study and its main
components and whether the working group could not
submit an initial outline of the envisaged preliminary
study to the Commission so that, at the next session, it
would have a firm basis on which to work.

16. The CHAIRMAN said that, while Mr. Yankov’s
point was well taken, he understood that the Commis-
sion wished to allow the working group complete free-
dom in deciding how to proceed.

Cooperation with other bodies
[Agendaitem 9]

STATEMENT BY THE OBSERVER FOR THE ASIAN-AFRICAN
LEGAL CONSULTATIVE COMMITTEE

17. The CHAIRMAN invited Mr. Tang Chengyuan,
Secretary-General of the Asian-African Legal Consulta-
tive Committee, to address the Commission.
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18. Mr. TANG CHENGYUAN (Observer for the
Asian-African Legal Consultative Committee) said that
he was grateful for the opportunity to address the Com-
mission. As members of the Commission were aware,
the Asian-African Legal Consultative Committee at-
tached great significance to its long-standing ties with
the Commission. It had been honoured by the attendance
of Mr. Villagran Kramer at its thirty-fourth session, held
in Doha in April, and had expressed its immense satis-
faction at the comprehensive account Mr. Villagrdn
Kramer had given there of the work of the Commission
at its forty-sixth session. That account, together with Mr.
Villagrdan Kramer’s statements, had underlined the sig-
nificance the Commission attached to its links with the
Committee and the spirit of cooperation between the two
bodies. He trusted that the existing cooperation and ties
would be further strengthened.

19. The Committee had welcomed with much appre-
ciation the completion of the Commission’s work on the
draft statute for an international criminal court and on
the law of the non-navigational uses of international
watercourses. The items currently on the Commission’s
agenda were all of particular interest for African and
Asian States. At its thirty-third session, the Committee
had concurred with the Commission’s view that consid-
eration of the two topics of the law and practice relating
to reservations to treaties and State succession and its
impact on the nationality of natural and legal persons re-
sponded to a need of the international community and
that the international climate was propitious for their
consideration.

20. The item of international rivers had been on the
Committee’s work programme for a long time. At its
thirty-fourth session, the Committee had commended the
draft articles on the law of the non-navigational uses of
international watercourses together with the commen-
taries thereto as adopted by the Commission on second
reading.* It had requested the General Assembly to con-
sider adopting a framework convention on the non-
navigational uses of international watercourses based on
those draft articles. The international rivers item con-
tinued to be on the Committee’s work programme and
the secretariat proposed, inter alia, that inter-State water
agreements in the Afro-Asian region should be studied.

21. The secretariat of the Committee, mindful of the
interest shown by the legal advisers of the Committee’s
member States in the establishment of an international
criminal court and the debate in the Sixth Committee on
the draft statute prepared by the Commission, had
organized a seminar on the international criminal court.
Mr. Yamada and the Chairman would perhaps recall the
lively discussions which had taken place during the
seminar, which had been held in New Delhi in January
1995. The draft statute had also been discussed at some
length at the latest session of the Committee, which had
expressed appreciation of the draft articles as adopted by
the Commission® and proposed to monitor closely the
progress of the work of the Ad hoc Committee estab-
lished by the General Assembly in resolution 49/53. The

4 Yearbook . . . 1994, vol. II (Part Two), p. 89, para. 222.
3 Ibid., p. 26, para. 91.

secretariat of the Committee would continue to prepare
notes and comments on substantive items considered by
the Commission so as to assist the representatives of
Committee’s member States in the Sixth Committee in
their deliberations on the report of the Commission at its
forty-seventh session. An item entitled ““The report on
the work of the International Law Commission at its
forty-seventh session’’ would then be considered by the
Committee at its thirty-fifth session.

22. Presenting an overview of some of the substantive
items considered at the thirty-fourth session of the Com-
mittee and of the current work programme of its secre-
tariat, he said that an item entitled ‘‘United Nations Dec-
ade of International Law’’ had been on the agenda of the
Committee since the adoption by the General Assembly
of its resolution 44/23. The secretariat of the Committee
was in the process of finalizing a summary of the Com-
mittee’s activities aimed at the achievement of the objec-
tives set for the third part of the United Nations Decade
of International Law. The summary would be forwarded
to the Legal Counsel of the United Nations.

23. Atits thirty-fourth session, the Committee had also
noted with satisfaction that the United Nations Conven-
tion on the Law of the Sea had entered into force on 10
November 1994. It had welcomed the establishment of
the International Sea Bed Authority and the decision re-
lating to the establishment of the International Tribunal
for the Law of the Sea. The Committee had urged its
member States to participate fully in the work of the In-
ternational Sea Bed Authority in order to protect and
safeguard the legitimate interests of the developing
countries and to promote the principle of the common
heritage of mankind. It had also reminded its member
States that they should give consideration to the need for
the adoption of a common policy and strategy for the in-
terim period before commercial exploitation of the deep
seabed became feasible and had called on its member
States to take an evolutionary approach to the initial
function of the Authority. The secretariat of the Commit-
tee would continue to cooperate with relevant interna-
tional organizations in the fields of ocean and marine af-
fairs and would endeavour to assist member States.

24, One of the most complex problems facing the
Asian-African region was that of refugees and displaced
persons. The Committee had examined the issues relat-
ing to the status and treatment of refugees. At its latest
session, it had, in particular, examined the possibility of
a framework for the establishment of a safety zone for
displaced persons in their country of origin so as to pro-
vide safety and security for such persons in times of
armed conflict. The Committee secretariat had drafted a
model legislation on the status and treatment of refugees
in the light of the codified principles of international law

- and the practice of States in the region. The model legis-

lation had been transmitted to all member States for their

" comments prior to its consideration at the next annual

session of the Committee. It should be noted that the
secretariat of the Committee was working closely on that
matter not only with UNHCR, but also with OAU.

25. In the field of international economic and trade re-
lations, the Committee had, at its thirty-fourth session,
urged its member States to consider the UNCITRAL
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Model Law on Procurement of Goods and Construction®
when reforming or enacting their legislation on procure-
ment. It had also called on member States to consider
adopting, ratifying or acceding to other texts prepared by
UNCITRAL. That recommendation, formulated by the
Committee at its thirty-fourth session, had followed in
the wake of an international seminar on globalization
and harmonization of commercial and arbitration laws
which the Committee secretariat had organized on the
eve of the Committee’s annual session with a view to
standardizing commercial law and practices in the Afro-
Asian region within the context of the ongoing liberali-
zation of national economies.

26. As the members of the Commission were aware,
ICJ would celebrate its fiftieth anniversary in April
1996. The secretariat of the Committee was proud to
have been invited to organize a regional seminar to pro-
mote awareness of the Court’s work in the Asian region
as a part of the commemoration programme. The secre-
tariat of the Committee also proposed to organize, in
conjunction with the Court and UNITAR, an interna-
tional seminar on the work and role of the Court. He in-
vited the Chairman and other members of the Commis-
sion to take part in the seminar, which was to be held in
November 1995.

27. In conclusion, on behalf of the Committee and on
his own behalf, he invited the Chairman of the Commis-
sion to participate in the thirty-fifth session of the Com-
mittee to be held in 1996. After thanking the Commis-
sion for allowing him to address it, he said that he
looked forward to even closer collaboration between the
Committee and the Commission in the future.

28. Mr. VILLAGRAN KRAMER said that he had
been most happy to take part in the thirty-fourth session
of the Asian-African Legal Consulitative Committee held
at Doha. The interest shown by the participants in topics
under study by the Commission and other matters of in-
ternational law dealt with elsewhere had been most strik-
ing. The fact that regional bodies such as the Committee
were dealing with important issues of international law
in a constructive and positive manner, with great serious-
ness and from many different angles, was to be wel-
comed.

29. He had also been struck by the fact that partici-
pants in the Committee’s session had included not only
legal specialists and lawyers, but also Ministers of Jus-
tice, members of prosecutor’s offices and legal staff of
Ministries of Justice. It was to be welcomed that the
work of the Commission and the consideration of that
work by the Sixth Committee were of interest not only to
officials of Ministries of Foreign Affairs, but also to
those of other ministries and departments, such as those
of justice. The draft statute for an international criminal
court, in particular, had aroused great interest among
Ministers of Justice. It should be noted that ministers and
the States they represented tended to approach the draft
statute for an international criminal court from the point
of view of the internal impact which the establishment of

S Official Records of the General Assembly, Forty-eighth Session,
Supplement No. 17 (A/48/17), annex 1.

such a court would have in practical terms and to think
of the responsibilities they would have in such a case.

30. He also welcomed the fact that the Committee kept
its member States informed of UNCITRAL activities
and the model laws it drafted. There again, it was ex-
tremely encouraging that work carried out at the interna-
tional level was being considered from the viewpoint of
its practical application by States. The Commission
could only welcome the fact that the Asian-African Le-
gal Consultative Committee was considering the work of
the Commission attentively and closely following the
discussions on that work in the Sixth Committee.

31. Noting that his fellow Latin Americans and he
were accustomed to thinking on a Latin American scale,
just as North Americans tended to see things on the scale
of the northern part of the American continent and Euro-
peans on a European scale, he said that the Asian-
African Legal Consultative Committee, composed as it
was of countries from two of the world’s major regions,
contributed a viewpoint that was extremely original and
enriching. Although it could not always be easy to deal
with problems on so vast a scale, the Committee’s work
and activities were undeniably extremely fruitful and of
excellent quality. In conclusion, he thanked Mr. Tang
Chengyuan for his highly instructive statement.

32, Mr. KUSUMA-ATMADIJA, speaking on behalf of
the members of the Commission from Asian States,
referred to the third and fourth sessions of the Asian-
African Legal Consultative Committee which he had
attended in Colombo in 1960 and Tokyo in 1961, respec-
tively, and recalled that a former member of the Com-
mission, namely, Francisco V. Garcia Amador, of Cuba,
had attended the Committee’s sessions even then.

33. Ever since that time, he had been impressed by the
firm will of Asian and African lawyers to contribute to
the progressive development and codification of interna-
tional law. Well-known examples of such contributions
by the Committee were to be found, in particular, in the
areas of the law of the sea and the law of treaties.

34. After hearing the statement of the Secretary-
General of the Committee, he was convinced that the tra-
dition of cooperation between the two bodies would be
maintained.

35. Mr. BOWETT, speaking on behalf of the members
of the Commission from the Group of Western European
and Other States, thanked the Secretary-General of the
Asian-African Legal Consultative Committee for his
statement. The Committee’s activities were of consider-
able interest in view of the geographical importance of
the region concerned and the scope of the views and
practice of the countries represented. He therefore hoped
that the Committee’s work would continue with success
and would be given the widest publicity.

36. Mr. KABATSI, speaking on behalf of the members
of the Commission from African States, thanked the
Secretary-General of the Asian-African Legal Consulta-
tive Committee and expressed his congratulations on his
statement and his report, which had ranged over many
important topics of international law, including those on
the Commission’s agenda.
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37. The Committee was an intergovernmental organi-
zation which was composed of 44 African and Asian
countries and maintained close relations with the Com-
mission. Each of the two bodies followed the other’s
work with close attention and sent a representative to its
annual sessions. Moreover, the Committee’s annual re-
port, which described the viewpoints and practice of the
States of the Asian-African region, was an important
source of information on many topics of interest to the
Commission.

38. Mr. LUKASHUK, speaking on behalf of the mem-
bers of the Commission from Eastern European States,
thanked the Asian-African Legal Consultative Commit-
tee for the work it was doing.

39. For many years, as President of the Institute of In-
ternational Law of Kiev State University, he had re-
ceived foreign students who had come principally from
Asia and Africa and most of whom had been excellent.

40. Russia, which was located astride Europe and
Asia, attached great importance to international law and
was convinced that the role of international law would
increase steadily in the future and that non-governmental
and intergovernmental organizations would be called on
to contribute more and more extensively to that common
cause.

41. The CHAIRMAN welcomed the distinguished
Secretary-General of the Asian-African Legal Consulta-
tive Committee to the Commission. After hearing his
statement on the Committee’s activities, he was con-
vinced that cooperation between that body and the Com-
mission would not only be maintained, but deepened.

42, Having participated in the work of the Committee
as a member, he had been greatly impressed by the im-
petus and intellectual dynamism imparted to the Com-
mittee by its Secretary-General, as well as by the active
participation of its members. He wished the Committee
and its Secretary-General every success in their activities
with a view to the codification and progressive develop-
ment of international law.

State responsibility (A/CN.4/464/Add.2, sect. D,
A/CN.4/469 and Add.1 and 2,” A/CN.4/1.512 and
Add.1, A/CN.4/1..513, A/CN.4/L.520, A/CN.4/L.521
and Add.1)

[Agenda item 3]

SEVENTH REPORT OF THE SPECIAL RAPPORTEUR

43. Mr. ARANGIO-RUIZ (Special Rapporteur), intro-
ducing his seventh report on State responsibility
(A/CN.4/469 and Add.1 and 2) and drawing attention to
a correction, said that in paragraph 26 the words ‘‘con-
tained in subparagraph (d)’’ should be amended to read
‘“‘contained in subparagraphs (¢) and (d)’’. With regard
to the substance of the report, he explained that it had
been his intention to distinguish between two sets of
problems. The first was the determination of the special

7 Reproduced in Yearbook . . . 1995, vol. 11 (Part One).

or supplementary consequences that were or would be
attached to international crimes of States, a problem he
roughly characterized as merely normative. The second
was the determination of the entity or entities that were
or should be called upon to preside, in one manner or an-
other, over the implementation of such legal conse-
quences. That aspect of the problem could be described
as institutional.

44. Both problems had emerged from his earlier re-
ports and from the previous year’s debate, when they
had both been addressed, more or less generally, by
members who opposed, as well as by those who fa-
voured, the preservation of article 19 of part one of the
draft.® It had also been generally agreed that both sets of
problems presented a relatively high degree of progres-
sive development or, in other words, that they involved
de lege ferenda issues.

45. So far as the normative problem was concerned, he
had tried to follow the same distinction with regard to
crimes as that proposed for delicts between substantive
consequences and instrumental ones, the former being
cessation and the various forms of reparation and the lat-
ter consisting essentially of countermeasures. In both
areas, he also distinguished between ‘‘special’’ and
‘‘supplementary’’ consequences of international crimes.
Indeed, on the one hand, there was the question whether
any of the consequences of internationally wrongful acts
referred to in articles 6 to 14 extended to crimes and, if
so, whether any such consequences should be modified
by aggravating the position of the wrongdoing State and
strengthening the position of injured States. That was
what he meant, for want of a better term, by ‘‘special’’
consequences of crimes. The other question was whether
any further consequences should be attached to crimes
over and above those dealt with in articles 6 to 14. He
would describe such consequences, again for want of a
better term, as ‘‘supplementary’’. Examples of sup-
plementary consequences were those given in draft ar-
ticle 18, as proposed and commented on in the seventh
report.

46. By way of introduction to the regime of the conse-
quences of crimes, he proposed article 15 in his seventh
report, which read:

““Without prejudice [In addition] to the legal con-
sequences entailed by an international delict under ar-
ticles 6 to 14 of the present part, an international
crime as defined in article 19 of part one entails the
special or supplementary consequences set forth in ar-
ticles 16 to 19 below.”’

He left it to the Drafting Committee, should the draft ar-
ticles be referred to it, to choose between ‘‘Without
prejudice’” and ‘‘In addition’ or, perhaps, to decide to
say both (‘‘Without prejudice and in addition . .."’).

47. To begin with the substantive consequences, no
adaptation seemed to be necessary in the case of the arti-
cles relating to the general rule of cessation and repara-
tion in a broad sense (inclusive of restitution, compen-
sation, satisfaction and guarantees of non-repetition).
Those general obligations were incumbent in principle

8 Yearbook . . . 1976, vol. Il (Part Two), pp. 95 et seq.
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on the perpetrators of a crime, as well as on those of a
delict. The difference, in the case of such general obliga-
tions of principle, was that any crime injured all States,
while only some delicts, namely, erga omnes delicts, in-
jured all States. Those two general points should be con-
signed to an introductory paragraph in the article dealing
with substantive consequences.

48. Article 16, paragraph 1, as proposed in the seventh
report read:

‘“l.  Where an internationally wrongful act of a
State is an international crime, every State is entitled,
subject to the condition set forth in paragraph 5 of ar-
ticle 19 below, to demand that the State which is com-
mitting or has committed the crime should cease its
wrongful conduct and provide full reparation in con-
formity with articles 6 to 10 bis, as modified by para-
graphs 2 and 3 below.”’

49. An adaptation should, in his view, be envisaged
with regard to some aspects of restitution in kind. It
should relate to the two limitations to the wrongdoing
State’s obliggation contained in article 7, subparagraphs
(c) and (d).” Subparagraph (c) dealt with the limitation of
*‘excessive onerousness’’ and subparagraph (d) with the
‘‘political independence and economic stability’’ safe-
guard.

50. With regard to the first of those points, he recalled
that article 7, subparagraph (c), provided that the injured
State would not be entitled to claim restitution in kind
where that would involve ‘‘a burden out of all proportion
to the benefit which the injured State would gain from
obtaining restitution in kind instead of compensation”’.
Considering the erga omnes relationship resulting from a
crime, most injured States would probably not derive
any individual substantive benefit from compliance by
the wrongdoing State with its obligation to make restitu-
tion. There would thus be little sense, if any, in compar-
ing the situation of the wrongdoer, on the one hand, and
that of one or a few injured States, on the other. The pre-
vailing consideration should be that the wrongdoing
State must restore to the fullest possible extent a situa-
tion the preservation of which was of essential interest—
in conformity with the notion set forth in draft article 19
proposed in the seventh report—to the international
community. That obligation could not be evaded even if
a heavy burden was thus placed on the State which had
jeopardized that situation by infringing fundamental
rules of international law.

51. The removal of the ‘‘excessive onerousness’” limi-
tation should not, however, jeopardize the existence of
the wrongdoing State as an independent member of the
international community, its territorial integrity or the vi-
tal needs of its people. He nevertheless had some doubts
about an absolute preservation of territorial integrity. Ex-
ceptions might have to be envisaged; and he suggested
further reflection by the Commission and by himself.

52. The other provision to be reconsidered in its appli-
cation to crimes was the limitation of the obligation of

9 For the text of articles 1 to 6, 6 bis, 7, 8, 10 and 10 bis of part two,
provisionally adopted by the Commission at its forty-fifth session, see
Yearbook . . . 1993, vol. I (Part Two), pp. 53 et seq.

restitution in kind contained in article 7, subparagraph
(d), which was intended to safeguard the wrongdoing
State’s “‘political independence and economic stability’’.

53. Referring to economic stability, he noted that it did
not seem equitable that a State which had committed a
crime should be able to deprive the direct victims of the
breach and the entire international community of the
right to full restitution on the ground that compliance
would affect its economic stability. Such an excuse
would be particularly odious where the ‘‘criminal’’ State
had enhanced its economic prosperity by the very crime
it had perpetrated. An example could be that of a State
having drawn a major economic advantage, in the area
of trade relations with other States, from a policy of ex-
ploitation of labour to the detriment of an ethnically,
ideologically, religiously or socially differentiated part
of its population in massive breach of obligations relat-
ing to fundamental human rights. Another example
could be that of a colonial or guasi-colonial power en-
hancing its economic prosperity by pursuing a policy of
ruthless exploitation of the resources and the population
of a dependent territory. The wrongdoing State could not
in such cases be relieved of the obligation to make resti-
tution, that is to say to restore the original situation, by
claiming that compliance with that obligation would
have a substantial negative impact on its economic sta-
bility. The only appropriate excuse for limitation should
be the need not to deprive the wrongdoing State’s popu-
lation of its vital necessities, whether physical or moral.

54. Asfar as “*political independence’’ was concerned,
a distinction should be drawn between political “‘inde-
pendence’’ and political ‘‘regime’’. The independence of
a State or, in other words, its existence as a distinct sov-
ereign entity was surely one thing and the so-called
“‘freedom of organization’’ which every sovereign State
was entitled to enjoy in the choice of its government was
another. While he could agree that independent state-
hood would have to be preserved, together with territo-
rial integrity, subject to the doubts he had expressed ear-
lier, even at the price of relieving a “‘criminal’’ State,
totally or in part, from the obligation of restitution, the
same might not be true for the regime of that State. Es-
pecially-in the case of aggression, which was often per-
petrated by despotic Governments, it was far from sure,
in his view, that the obligation to provide full restitution
could be limited simply because compliance with it
could jeopardize the continued existence of a condemn-
able regime. Neither should it be overlooked that the
continued existence of a condemnable regime would not
be compatible with restitution or with the wrongdoing
State’s obligations in cases of crimes relating to self-
determination, decolonization or human rights. The pres-
ervation of a regime responsible for serious breaches of
essential international obligations in that respect could
not constitute ground for limiting the obligation of resti-
tution.

55. He said that in the report he had given some exam-
ples of demands of restitution in kind which States re-
sponsible for the breach of fundamental rules relating to
self-determination and racial discrimination could not
evade by alleging ‘‘excessive onerousness’’ or ‘‘preju-
dice to economic stability”’.



2391st meeting—30 May 1995 83

56. He had thus been led to conclude that the limita-
tion of the obligation of restitution contained in article 7,
subparagraphs (¢) and (d), should not be applicable in
the case of a crime unless full compliance with that obli-
gation would put in jeopardy either the existence of the
wrongdoing State as a sovereign and independent mem-
ber of the international community, or its territorial in-
tegrity (always with the above-mentioned reservation),
or the vital needs of its population. The term ‘‘needs’’
was used by him in a broad sense to cover essential re-
quirements of both a physical and a moral nature. The
relevant proposed provision was to be found in draft arti-
cle 16, paragraph 2.

57. Unlike restitution in kind, compensation under arti-
cle 8 needed no adaptation to the crime hypothesis. For a
crime, as well as for a delict, the amount due from the
wrongdoing State could, in principle, be neither more
nor less than full compensation.

58. Special treatment seemed instead to be called for
with regard to the wrongdoing State’s obligation to give
satisfaction and guarantees of non-repetition. A signifi-
cant adaptation seemed indeed to be required in arti-
cle 10, paragraph 3, which ruled out any demands of sat-
isfaction that would impair the dignity of the
wrongdoing State. Such a limitation would be utterly in-
appropriate in the case of a crime. Although article 10
bis (Assurances and guarantees of non-repetition) did not
contain the same limitation, he took the view that the
close interrelationship between that remedy and satisfac-
tion would have justified a similar treatment from the
viewpoint of the ‘‘dignity’’ limitation. Be that as it
might so far as delicts were concerned, he would be in-
clined to treat both remedies in the same way in the case
of crimes. Guarantees of non-repetition frequently ap-
peared to be identical with certain forms of satisfaction.
Thus, like demands of satisfaction in a narrow sense, de-
mands of guarantees of non-repetition should not be sub-
ject to the ‘‘dignity’’ limitation. A wrongdoing State re-
sponsible for a crime could not escape its obligations by
invoking respect for a dignity it had itself offended.

59. However, the ‘‘dignity’’ proviso seemed to be
much too vague not to call for some specification with
regard to the hypothesis of satisfaction and guarantees of
non-repetition to be provided by the perpetrator of a
crime. Although the concept of *‘dignity’’ seemed to be
appropriate in the case of delicts, where the forms of sat-
isfaction or guarantees usually claimed were of an essen-
tially formal or symbolic nature, it appeared inappropri-
ate in the case of crimes. The demands of satisfaction
and guarantees to be addressed to the author of a crime
would presumably be so substantial as to affect more
sensitive areas than merely the wrongdoing State’s *‘dig-
nity’’, such as its sovereignty, independence, domestic
jurisdiction and liberty. It followed that the exclusion of
the mitigating effect should be extended, for the case of
crimes, to any more substantial attributes or prerogatives
of a State, other than mere dignity, that the wrongdoing
State might be tempted to invoke in order to protect it-
self from demands it should not be permitted to resist.
The formula to be adopted should therefore provide that
the author of an international crime should be deprived
not only of the benefit of any limitations deriving from
articles 10 or 10 bis, the latter, perhaps, to be revised so

as to extend the ‘‘dignity’’ proviso to the guarantees of
non-repetition, but also of the benefit of any further limi-
tations which might derive, in its favour, from any rules
or principles of international law relating to the protec-
tion of its sovereignty, domestic jurisdiction or liberty.
Such greater severity should not, however, go so far as
to affect the preservation of the wrongdoing State’s
existence as a State, the vital needs of its people or—
again, perhaps with some provisos—its territorial integ-
rity.

60. The text of draft article 16, paragraph 3, as pro-
posed in the seventh report read:

‘3. Subject to the preservation of its existence as
an independent member of the international commu-
nity and to the safeguarding of its territorial integrity
and the vital needs of its people, a State which has
committed an international crime is not entitled to
benefit from any limitations of its obligation to pro-
vide satisfaction and guarantees of non-repetition as
envisaged in articles 10 and 10 bis, relating to the re-
spect of its dignity, or from any rules or principles of
international law relating to the protection of its sov-
ereignty and liberty.”’

61. He said that in the seventh report, he had cited cer-
tain types of demands that a ‘‘criminal’’ State could
face, subject to the previously mentioned provisos, by
way of satisfaction or guarantees of non-repetition and
the report contained some tentative illustrations corre-
sponding to the four kinds of crimes env1saged in sub-
paragraphs 3 (a) to 3 (d) of article 19 of part one.!

62. Turning to the instrumental consequences of
crimes, he stressed that, regardless of any specific provi-
sions, those consequences were obviously aggravated by
the fact that, in any case of a crime, all States were enti-
tled to react by adopting countermeasures. Combined
with the aggravations of substantive consequences dealt
with in article 7, subparagraphs (c) and (d), and arti-
cle 10, paragraph 3 (extended to article 10 bis), and also
with the ‘‘hue and cry’’ effect of the condemnation
which, it was hoped, would follow a crime, that numeri-
cal factor quite considerably increased the weight of the
countermeasures which a ‘‘criminal’’ State could expect.
As in the case of substantive consequences, the article
dealing with countermeasures against crimes should
open with a chapeau paragraph echomg the gencral pro-
vision on countermeasures laid down in article 11." That
chapeau paragraph would be paragraph 1 of draft arti-
cle 17 proposed in the seventh report. The fact that it
was modelled on article 11 as originally proposed was
not due to any wish on his part to see his point of view
prevail at any price, but, rather, to the hope that the
wording of article 11, as worked out by the Drafting
Committee, could be reviewed taking into account the
impact of the specificity of crimes on such elements as
the ‘‘response’’ of the wrongdoing State and, more par-
ticularly, the function of countermeasures.

10 See footnote 8 above.

M For the text of articles 11, 13 and 14 of part two provisionally
adopted by the Commission at its forty-sixth session, see Year-
book . .. 1994, vol. 1l (Part Two), pp. 151-152, para. 352 and foot-
note 454,
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63. The adaptation to crimes of the provisions of arti-
cle 12 should not give rise to any serious difficulties.
However, the gravity of crimes would justify the setting
aside, in principle, of the requirements of prior summa-
tion or prior resort to available means of dispute settle-
ment. Once the existence/attribution of a crime had been
ascertained by the proposed procedure, the absence of
‘‘adequate response’’ should suffice to justify a recourse
to countermeasures. Considering that no prior recourse
to third-party settlement was to be required, there
seemed to be no reason to extend to reactions to crimes a
provision such as that contained in revised article 12,
para%raph 2 (a), as proposed by the Special Rappor-
teur, © a provision which left open the possibility for the
injured State to resort to urgent, temporary measures as
required to protect the rights of the injured State or limit
the damage caused by an internationally wrongful act
even before resorting to the available dispute settlement
procedure. The issue did not arise in the present context,
bearing in mind that the condition of prior resort to dis-
pute settlement procedures would not apply in the case
of a crime. A problem did arise, however, with regard to
the requirement of a prior pronouncement by an interna-
tional body as a prerequisite for lawful reaction on the
part of any one of the States injured by a crime. It
seemed reasonable to say that, although, prior to such
pronouncement, the omnes States injured by a crime
were not entitled to resort to full countermeasures, they
were nevertheless entitled to resort to such urgent in-
terim measures as were required to protect their rights or
limit the damage caused by the crime. He was referring
in particular to measures aimed at securing immediate
access to the victims for purposes of rescue and/or aid or
preventing the continuation of a genocide, measures con-
cerning humanitarian convoys, anti-pollution, passage
facilities, and so on. The corresponding provision con-
tained in draft article 17, paragraph 2, read:

‘2. The condition set forth in paragraph 5 of arti-
cle 19 below does not apply to such urgent, interim
measures as are required to protect the rights of an in-
jured State or to limit the damage caused by the interna-
tional crime.”’

64. However, the option of unilaterally resorting to
countermeasures should obviously be ruled out alto-
gether in cases where the allegedly wrongdoing State
submitted the matter to the binding third party adjudica-
tion procedure to be envisaged in part three. The relevant
text was that proposed in the seventh report for article 7
of part three, which read:

““l1.  Any dispute which may arise between any
States with respect to the legal consequences of a
crime under articles 6 to 19 of part two shall be set-
tled by arbitration on either party’s proposal.

‘2. Failing referral of the dispute to an arbitral
tribunal within four months from either party’s pro-
posal, the dispute shall be referred unilaterally, by
either party, to the International Court of Justice.

12 Yearbook . . . 1994, vol. 11 (Part One), document A/CN.4/461
and Add.1-3, chap. I, sect. D.

3. The competence of the Court shall extend to
any issues of fact or law under the present articles
other than the question of existence and attribution
previously decided under article 19 of part two.”

65. Once an arbitral procedure or ICJ proceedings had
been initiated (as provided in draft article 7 of part three)
any measures would have to be subjected to the arbitral
tribunal’s or the Court’s control. As to the article 12 re-
quirement of timely communication, it did not seem that
it should apply in the case of a crime, except perhaps in
relation to particularly severe measures which might
have adverse consequences for the wrongdoing State’s
population. Otherwise, a State which had committed or
was committing a wrongful act of the degree of gravity
of the crimes listed in article 19 of part one, presumably
involving a measure of wilful intent, should not be enti-
tled to a warning that might reduce the effectiveness of
the countermeasures. Since any special form of reaction
to a crime on the part of individual States or groups of
States would in any case be preceded by open debates
within one or more international bodies, it was unlikely
that a wrongdoing State might be unaware of the pos-
sibility that injured States could resort to counter-
measures.

66. As explained in the report, there seemed to be a
problem with the requirement of proportionality as set
out in article 13 because proportionality was to be meas-
ured, under that article, not only in relation to *‘the grav-
ity of the internationally wrongful act’’, but also to ‘‘the
effects thereof on the injured State’’. The second pa-
rameter, that of effects on the injured State, unduly em-
phasized—and that was also true, in his view, of
delicts— only one of the aspects of the wrongful act’s
gravity to the detriment of other, no less important as-
pects listed in the report. To that general shortcoming of
the existing wording of article 13, as provisionally
adopted by the Commission at its forty-sixth session,
should be added the even more serious difficulty of rely-
ing on the ‘‘effects ... on the injured State’’ in order to
assess the gravity of a wrongful act which, as was the
case with a crime, affected all States, possibly in a num-
ber of different ways, particularly where the crime con-
sisted of massive violations of fundamental human rights
or self-determination. That consideration should, in his
view, lead to the deletion of the reference to ‘‘effects’’,
not only for crimes, but also for delicts. In addition to
the impropriety of stressing one element of gravity to the
detriment of other equally relevant factors, delicts, if
they were erga omnes breaches, could also affect all
States. That was also the case with violations of human
rights and self-determination, where the breach caused
no direct damage to the legally injured States. Among
the factors mentioned in the report, that of the element of
fault, which so far had been too neglected by the Com-
mission, acquired particular importance in the case of
crimes. The relevant provision, draft article 17, para-
graph 3, in which the ‘‘effects’’ element had been omit-
ted, read:

*3.  The requirement of proportionality set forth
in article 13 shall apply to countermeasures taken by
any State so that such measures shall not be out of
proportion to the gravity of the international crime.”’
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67. No adaptation seemed to be necessary in connec-
tion with the prohibitions contained in article 14, sub-
paragraphs (a) and (b), as provisionally adopted by the
Commission at its forty-sixth session. It had only to be
made clear, as was done by draft article 20, proposed in
the seventh report, that the prohibitions on the threat or
use of force and extreme economic or political measures
did not apply either to forcible measures decided on by
the Security Council under Chapter VII, or to self-
defence under Article 51, of the Charter of the United
Nations. The prohibitions set forth in article 14, subpara-
graphs (c), (d) and (e) (maintenance of diplomatic and
consular relations, basic human rights and peremptory
norms of general international law), were equally appli-
cable to crimes because of the importance of the ‘‘pro-
tected objects’” and despite the gravity of the crimes.
That reduction in the weight of countermeasures was
counterbalanced by the weight of measures such as those
listed in Article 41 of the Charter, not to mention the
moral weight represented by the condemnation to which
the ‘“‘criminal’’ State would be subjected by the mere
fact of being accused of a crime and eventually found
guilty through the institutional procedure that should be
envisaged for the purpose. Lastly article 14 needed no
adaptation in order to be applicable to crimes.

68. The ‘‘normative’’ part of the report ended with a
consideration of what might be called the ‘‘supplemen-
tary’’ legal consequences of crimes. Those consequences
included, first of all, a number of obligations additional
to those relating to the reaction to delicts, which were in-
cumbent on all injured States. Those additional obliga-
tions were laid down in draft article 18, paragraphs 1 (a)
to 1 (g) as proposed in the seventh report. The other sup-
plementary consequences included, in particular, the ob-
ligation imposed on the wrongdoing State, once it had
been found to be in breach through the relevant institu-
tional procedure, not to oppose fact-finding operations or
observer missions in its territory for the verification of
compliance with the obligations of cessation and repara-
tion. That point was covered by draft article 18, para-
graph 2.

69. With regard to the ‘‘institutional’’ aspect of the le-
gal consequences of international crimes of States, he re-
called that the question of the role of international insti-
tutions had been dealt with in his fifth report’ and its
importance had been acknowledged by almost all mem-
bers of the Commission in the course of the debate at the
preceding session. Clearly the question was not whether
any institutions should be involved, but, rather, how
deeply they should be involved, which of the existing in-
stitutions should be involved and whether any new insti-
tution should be envisaged for that indispensable task.

70. The theoretically conceivable degrees of institu-
tional involvement were briefly identified in the report,
while a number of instances of ‘‘organized’’ reactions
by the General Assembly and the Security Council to
grave breaches of international obligations were de-
scribed from a more realistic point of view. In the report,
it was expressly stated that, in referring to any such in-
stances, he had deliberately left aside both the merits of

13 Yearbook . .. 1993, vol. 11 (Part One), document A/CN.4/453
and Add.1-3.

the United Nations reactions in each particular case and
the precise legal qualification of each case from the
viewpoint of State responsibility. Apart from the fact
that the only bodies involved had been political organs,
the relevant resolutions had not been intended by the
General Assembly or by the Security Council as specific
reactions to breaches of the kind defined as crimes in ar-
ticle 19 of part one; in any case, he had not seen those
instances in that light.

71. With regard to the extent to which institutions
should be involved, it could not in theory be excluded
that, as envisaged in the report, a future convention on
State responsibility might entrust to international bodies
the whole range of decisions and actions necessary for
the implementation of the legal consequences of crimes.
That option seemed, however, far less likely to material-
ize in the foreseeable future than the second hypothesis,
according to which the role of international institutions
would be confined to the crucial aspect of determining
the existence of an international crime and its attribution
to one or several States. There had been a high degree of
consensus at the preceding session that such a determi-
nation would be the minimum that was indispensable for
avoiding arbitrary or discordant determinations and con-
sequent conflicts among all States injured by an alleged
crime. Several solutions could be envisaged to achieve
that end.

72. The possibility of entrusting the determination in
question solely to one of the principal organs of the
United Nations—IC]J, the General Assembly or the Se-
curity Council—was explored in the report.

73. Considering the eminently legal nature of the issue,
ICJ was the first organ that came to mind. It was en-
dowed with the necessary technical capacity, it was rea-
sonably representative and it was not only duty bound,
but also used to motivating its pronouncements in fact
and law. Nevertheless, a pronouncement of the Court
alone could not be envisaged for at least two reasons.
One was the absence of a public prosecutor institution
side by side with the Court. Given the fact that cases
would be brought by States before the Court, there
would thus be no way of ‘‘screening’’ or ‘‘filtering’’ out
accusations that were not sufficiently substantiated. Sec-
ondly, once the Court had been provided ipso facto with
compulsory jurisdiction over issues involving crimes, it
would be very difficult, if not impossible, to prevent any
State from bringing to the Court any other issues of State
responsibility, even if they involved mere delicts.

74. The second theoretically possible choice, for the
reasons indicated in the report, would be the General As-
sembly. Those reasons were, first, the Assembly’s rela-
tively more representative character and, secondly, the
broad scope of its competence ratione materiae, encom-
passing all the areas of international relations and law
within the scope of which the four kinds of breaches
contemplated in article 19, paragraph 3, of part one
could fall. However, that solution too had certain draw-
backs and, in particular, the fact that the Assembly had
no power to make binding legal determinations in the
area of State responsibility.

75. A third possible choice would be the Security
Council. In addition to positive features, such as the
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Council’s power to take binding decisions, although only
in the area of international peace and security, such a so-
lution would have a number of negative ones, namely,
the Council’s non-representative nature, its lack of com-
petence in most of the four essential areas referred to in
article 19, paragraph 3, of part one, and, above all, as
was also the case with the General Assembly, the lack of
power and technical capacity to deal with legal issues of
State responsibility. The Council’s function was to
watch over the maintenance of international peace and
security by making recommendations for the settlement
of disputes or situations within the framework of Chap-
ter VI of the Charter of the United Nations and by adopt-
ing recommendations or decisions in situations covered
by Article 39 of the Charter and to do so while respect-
ing all the relevant provisions therein. It was not the
function of the Council to implement the law of State re-
sponsibility, whether for delicts or for crimes.

76. Apart from the specific features of the General As-
sembly or the Security ‘Council, neither body could,
alone, perform the function in question because of its es-
sentially political nature.

77. The consequences of that basic fact were listed in
the report, which drew attention to the difficulty of as-
suming that any competence in the area of State respon-
sibility might have been acquired by the Security Coun-
cil by virtue of its own practice. The same applied to the
General Assembly. In either case, careful note should be
taken, inter alia, of the comment made by the Swiss
Government in connection with a well-known problem
arising within the framework of the draft Code of Crimes
Against the Peace and Security of Mankind. The Swiss
Government pointed out that to suggest that decisions of
the Security Council, a political organ if ever there was
one, should serve as a direct basis for national courts
when they were called upon to establish individual cul-
pability and determine the severity of the penalty did not
sperr]14to be in keeping with a sound conception of jus-
tice.

78. The only way to circumvent the respective inad-
equacies of each of the three principal organs would be
to combine their political and judicial capabilities in
such a manner as to achieve a satisfactory or at least a
less unsatisfactory solution. Such a composite politi-
cal/judicial determination of the existence/attribution of
a crime was proposed in draft article 19, paragraphs 1, 2,
3 and 5, as contained in the seventh report. The provi-
sions in question read:

““l. Any State Member of the United Nations
Party to the present Convention claiming that an in-
ternational crime has been or is being committed by
one or more States shall bring the matter to the atten-
tion of the General Assembly or the Security Council
of the United Nations in accordance with Chapter VI
of the Charter of the United Nations.

*2. If the General Assembly or the Security
Council resolves by a qualified majority of the mem-
bers present and voting that the allegation is suffi-
ciently substantiated as to justify the grave concern of
the international community, any State Member of the
United Nations Party to the present Convention, in-

14 Thid., document A/CN.4/448 and Add.1.

cluding the State against which the claim is made,
may bring the matter to the International Court of Jus-
tice by unilateral application for the Court to decide
by a judgment whether the alleged international crime
has been or is being committed by the accused State.

““3. The qualified majority referred to in the pre-
ceding paragraph shall be, in the General Assembly, a
two-thirds majority of the members present and vot-
ing, and in the Security Council, nine members pres-
ent and voting including permanent members, pro-
vided that any members directly concerned shall
abstain from voting.

*‘5. A decision of the International Court of Jus-
tice that an international crime has been or is being
committed shall fulfil the condition for the implemen-
tation, by any State Member of the United Nations
Party to the present Convention, of the special or sup-
plementary legal consequences of international crimes
of States as contemplated in articles 16, 17 and 18 of
the present part.”

79. Some important issues arose from the crucial role
of international institutions. One was whether the ICJ
pronouncement ought not to be an advisory opinion
rather than a judgment. The reasons for which he pre-
ferred the solution involving a judgment were explained
in the report.

80. Another important question was what should be
the legal answer if a case were brought before ICJ not on
the basis of the jurisdictional link created by a future
convention on State responsibility, but on that of the
relevant provisions of such instruments as the Conven-
tion on the Prevention and Punishment of the Crime of
Genocide, the International Convention on the Elimina-
tion of All Forms of Racial Discrimination, the Interna-
tional Convention on the Suppression and Punishment of
the Crime of Apartheid, the Convention on the Elimina-
tion of All Forms of Discrimination against Women, and
the Convention against Torture and Other Cruel, Inhu-
man or Degrading Treatment or Punishment, all of
which, with the possible exception of the International
Convention on the Suppression and Punishment of the
Crime of Apartheid, envisaged the compulsory jurisdic-
tion of the Court, namely, jurisdiction involving the pos-
sibility of unilateral application. The issues arising in
such a case were given in the report and answers were
offered. The relevant provision was draft article 19,
paragraph 4, which read:

““4, In any case where the International Court of
Justice is exercising its competence in a dispute
between two or more States Members of the United
Nations Parties to the present Convention, on the
basis of a title of jurisdiction other than paragraph 2
of the present article, with regard to the existence of
an international crime of State, any other State Mem-
ber of the United Nations which is a party to the pre-
sent Convention shall be entitled to join, by unilateral
application, the proceedings of the Court for the pur-
pose of paragraph 5 of the present article.”

81. By way of conclusion, the seventh report addressed
three points which he considered very important. The
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first was a brief recapitulation of the arguments for and
against dealing with the consequences of the wrongful
acts singled out as international crimes of States in arti-
cle 19 of part one. In that respect, the examples of
breaches of essential international obligations contained
in the report indicated with sufficient clarity that the
wrongful acts in question were generally viewed as: (a)
infringing erga omnes rules of international law, pos-
sibly of jus cogens; (b) being injurious to all States; (c)
justifying a generalized demand for cessation/reparation;
and (d) possibly justifying a generalized reaction in one
form or another on the part of States or international
bodies. It would therefore seem highly appropriate that
something should be done by the Commission in order
to bring such reaction under some measure of specific le-
gal control within the draft on State responsibility.

82. Article 19 of part one represented a preliminary
step in that direction. A second step had been accom-
plished with the provisional adoption of article 5 of
part two,"”” which entitled all States to demand cessa-
tion/reparation and possibly to resort to counter-
measures.

83. At present, draft articles 15 to 20 as they appeared
in the report laid down the rules he deemed indispen-
sable in order to specify the conditions, modalities and
limits of the said generalized reaction. Those articles
were meant to provide the legal control of that reaction
within the framework of the law of State responsibility
to which the matter properly belonged.

84. The other points made in the concluding remarks
in the seventh report concerned two of the most essential
features of the ‘‘institutional’’ aspect of the solution he
was proposing. The first essential feature was that, for
the reasons given in the report, the proposed two-phased
procedure did not involve any modification of the two
main existing instruments of international organization,
namely, the Charter of the United Nations and the Stat-
ute of ICJ.

85. The second essential feature concerned the rela-
tionship of the proposed solution with the collective se-
curity system embodied in the Charter. On the one hand,
there was the political role performed under the Charter
by the Security Council and the General Assembly—
especially by the former—with regard to the mainte-
nance of international peace and security. On the other
hand, there would be the role entrusted by the conven-
tion to either of those political organs and, more deci-
sively, in view of the subject-matter, to ICJ. The prelimi-
nary political evaluation by the Assembly or the Council
of the seriousness of the claims brought by the accusing
State or States and the judicial pronouncement by the
Court—seized unilaterally by the accusers or the
accused—were the condition sine qua non of the imple-
mentation by States of the legal consequences of an
international crime.

86. As explained in the report, in the area of security,
where discretionary power, although not unlimited, and
urgency of action were the primary considerations, the
decision would ultimately rest solely with the Security

15 For the text of articles 1 to 5 of part two provisionally adopted
by the Commission at its thirty-seventh session, see Yearbook . ..
1985, vol, II (Part Two), pp. 24-25.

Council in its restricted membership. But in the area of
State responsibility for very serious breaches of interna-
tional obligations, where the judicial application of the
law was primary, the decision, prior to that of the omnes
States themselves, had to rest ultimately with ICJ. Abso-
lute impartiality was obviously unattainable. But a rela-
tively high degree of impartiality could be expected—in
so far as a preliminary political pronouncement was
concerned—from the General Assembly because of the
two-thirds majority requirement and from the Council
because of the mandatory abstention of the parties in the
dispute. Indeed, the area pertained, of course, to Chapter
VI and not to Chapter VII of the Charter. There was no
need, before a gathering of lawyers, to stress the impor-
tance of that distinction.

87. The proposed regime of responsibility for interna-
tional crimes of States should not, on the other hand, be
any obstacle to the exercise, by the United Nations, of its
functions relating to the maintenance of international
peace and security. It was in view of this essential re-
quirement that the powers of the Security Council in the
maintenance of international peace and security, as well
as the right of States to self-defence under Article 51 of
the Charter, were preserved by the express provision of
draft article 20 as contained in the seventh report.

88. He believed it was essential to stress, however, that
the provision of draft article 20, as he had proposed, was
not the same as article 4 of part two, as adopted by the
Commission.'® Article 4, as adopted, was so formulated
as to bring about an inappropriate subordination of the
articles on State responsibility to the ‘‘provisions and
procedures of the Charter of the United Nations relating
to the maintenance of international peace and security’’,
particularly to the decisions of a political body such as
the Security Council. The maintenance of such a provi-
sion would thus strike a serious blow to the rule of law
in the relations among States, any international legal
rights of a State becoming subject to overriding determi-
nations of political bodies. He stressed that his reserva-
tions on the subject of article 4, which were stronger
than Mr. Bowett seemed to think in his recent article,!”
had been expressed repeatedly since 1992, as was reiter-
ated in the seventh report.

89. The distinction between the law of collective secu-
rity and the law of State responsibility was of the great-
est importance for the very survival of the law of State
responsibility. It was firmly established de lege lata and
had to be preserved de lege ferenda. Respect for that dis-
tinction depended in no small measure not only on the
validity and effectiveness of the law of State responsibil-
ity, but also on the proper functioning and the credibility
of what was known, for want of a better term, as the
‘‘organized international community’’. The Commission
would be ill advised if it failed to take due account of the
distinction in its draft on State responsibility and to bring

it fully to the attention of the General Assembly.

The meeting rose at 12.05 p.m.

16 1bid.

17D. Bowett, “The impact of Security Council decisions on dispute
settlement procedures’’, European Journal of International Law,
vol. 5, No. 1 (1994), p. 89.
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2392nd MEETING

Wednesday, 31 May 1995, at 10.10 a.m.

Chairman: Mr. Pemmaraju Sreenivasa RAO

Present: Mr. Al-Khasawneh, Mr. Arangio-Ruiz,
Mr. Barboza, Mr. Bennouna, Mr. Bowett, Mr. de Saram,
Mr. Fomba, Mr. He, Mr. Idris, Mr. Kabatsi, Mr. Kusuma-
Atmadja, Mr. Lukashuk, Mr. Mahiou, Mr. Mikulka,
Mr. Pambou-Tchivounda, Mr. Pellet, Mr. Rosenstock,
Mr. Thiam, Mr. Tomuschat, Mr. Villagrdin Kramer,
Mr. Yamada, Mr. Yankov.

State responsibility (continued) (A/CN. 4/464/Add 2,
sect. D, A/CN.4/469 and Add.l and 2,' A/CN. 4/
L.512 and Add.1, A/CN.4/L.513, A/CN.4/L.520,
A/CN.4/L.521 and Add.l)

[Agenda item 3]

SEVENTH REPORT OF THE SPECIAL RAPPORTEUR
(continued)

1. The CHAIRMAN invited the Commission to con-
tinue its consideration of the seventh report on State re-
sponsibility (A/CN.4/469 and Add.l and 2) and asked
whether members required any clarification of the intro-
duction of the report by the Special Rapporteur at the
previous meeting.

2. Mr. IDRIS said that, since the Special Rapporteur
clearly attached importance to the obligation of the State
which has committed a crime not to oppose fact-finding
operations, perhaps the issue should have been included
under ‘‘Substantive consequences’’ rather than under
‘‘Other consequences of crimes’’.

3. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that under “‘Other consequences of crimes’’ he had
meant to assemble all those consequences which did not
belong definitely to one of the other two categories. In
fact, the obligation in question straddled the demarcation
line between substantive and instrumental consequences
and he had therefore included it under ‘‘Other conse-
quences’’.

4. Mr. ROSENSTOCK said that the Special Rappor-
teur was a friend and mentor and had been for many
years. It was therefore with regret that he had to record
his basic disagreement with what was proposed in the
seventh report. In his view, the entire scheme set forth in
the report was based ona false premise as reflected in ar-
ticle 19 of part one’ and on the neologism ‘‘crimes of
States’’. The scheme was, even if not based on a false

1 Reproduced in Yearbook . . . 1995, vol. II (Past One).
2 See 2391st meeting, footnote 8.

premise, flawed and unnecessary and likely to be *‘vir-
tually unacceptable to the 185 members of the General
Assembly. It was one thing to be forward-looking, but
another to be unrealistic. The Special Rapporteur had ig-
nored the warning signs of the divisive debate on arti-
cle 19 of part one which had taken place in 1994° and
had included in his report a defence of article 19. Person-
ally, he was not convinced by that defence. The notion
embodied in article 19 of part one was not supported by
State practice. One could perhaps find a basis for a con-
tinuum, ranging from minor breaches to very serious
breaches affecting the international community as a
whole, or even conceive of some qualitative distinction
based on the effect on that community—but not if the
term ‘‘crime’’, resonant as it was of domestic law, was
used.

5. Furthermore, it was no answer to the relevance of
the maxim societas delinquere non potest to cite the case
of private companies found guilty of crimes under do-
mestic law. Quite apart from the problem of punishing a
people rather than its leaders, the analogy between pri-
vate corporations and States was extremely tenuous.
What was more, the existence of a domestic criminal law
system of prosecution and enforcement merely served to
underline the distance that would have to be travelled be-
fore the “‘criminal’’ responsibility of States, in any for-
mal sense of the term, were to be viable—assuming that
it was a good idea, which, in his view, it was not.

6. The suggestion that article 5 of the draft Code of
Crimes against the Peace and Secunty of Mankind, enti-
tled “‘Responsibility of States’’,* implied the criminal re-
sponsibility of States was not only unconvincing but lit-
tle short of disingenuous. If anything, article S pointed to
a distinction between the criminal responsibility of indi-
viduals and the civil responsibility of the State. The Spe-
cial Rapporteur also failed to say why he had ignored
Mr. Vereshchetin’s wise advice in 1994 that the matter
of article 19 of part one and its possible consequences
should be deferred until the second reading, when both
could be evaluated together. As Mr. Vereshchetin had
further noted, that would have the advantage of enabling
the Commission to complete the first reading of the draft
in the current quinquennium.’ It was clear that since
article 19 proclaimed, for no apparent reason, that States
could not treat crimes as delicts even if they wished to,
an express decision would be required if Mr. Veresh-
chetin’s suggestion was to be followed.

7. The report made no mention of the adverse effect on
erga omnes obligations in general of the creation of a
class of erga omnes violations which merited special
treatment. In that connection, the energy and scholarship
which had gone into the seventh report could perhaps
have been more productively used to address the prob-
lem of directly and indirectly affected States—an ap-
proach that might have provided a better response to the
problem of erga omnes situations in general, without
creating insurmountable problems of the kind created by

3 Yearbook . . . 1994, vol. II (Part Two), paras. 230-346.

4 For the text of the draft articles provisionally adopted on first
reading by the Commission at its forty-third session, see Yearbook . . .
1991, vol. 11 (Part Two), pp. 94-97.

5 See Yearbook . . . 1994, vol. 1, 2348th meeting.
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the scheme set forth in the seventh report. If there was
some basis for retaining provisions that responded to the
curious notion of ‘‘crimes’’ by States, some of the provi-
sions of article 18 of part two, as proposed by the Spe-
cial Rapporteur in his seventh report, could perhaps be
added.

8. One question that repeatedly came to mind was
whether, notwithstanding the terms of article 19, there
really were sufficient extremely grave erga omnes situa-
tions or ‘‘crimes’’ that did not involve a threat to the
peace. Having regard to precedents such as those pro-
vided by Security Council action with respect to South
Africa, Rhodesia, Somalia and Rwanda, and by some of
the resolutions relating to human rights aspects of the
Iraqi and Yugoslav situations, he for one believed that
virtually all of what could conceivably be accepted as
extremely grave erga omnes violations—or ‘‘crimes’’ —
involved threats to the peace, if not acts of aggression.
To the extent that that was true, there was already a sys-
tem in existence and it was beginning to work. There
might, in fact, be no need for a grandiose new scheme
even if an acceptable form for such a scheme could be
designed. The Special Rapporteur’s proposed scheme
would not, however, be acceptable even if its defects
were remedied, for the problems were systemic.

9. As to specific aspects of the report, the Special Rap-
porteur’ s proposed adjustments to articles 7 and 10 of
part two® would not be mapproprlate if it was decided to
have a category of ‘‘crimes’’, but they certainly did not
justify the existence of such a category. A somewhat
more creative reading of article 10 (Satisfaction), para-
graph 2 (c¢), and bearing in mind that article 13 (Propor—
tionality)’ would operate as a limitation, might be a sim-
pler way of meeting the needs. It might even have been
worth exploring the possibility of exemplary damages in
the context of the conduct that some would designate as

“‘crimes’’. The S.S. “I'm Alone’’ case® could be re-
garded as a platform for any such approach. Some pro-
gressive development along those lines would seem to
be more promising than the quantum leap proposed.

10. Whether or not the notion of ‘‘crimes’’ was re-
tained, consideration could, for example, be given to in-
troducing a phrase such as ‘‘subject to the gravity and
breadth of the effect of the wrongful act’’ in order to
lessen the constraint imposed by article 10, paragraph 3.

11. The examples of past action by the Security Coun-
cil cited in the report were interesting in that they estab-
lished that, in the case of truly serious situations of
wrongful conduct by States, there was an existing and
effective mechanism. They were not, however, as the
Special Rapporteur stated, theoretically conceivable
measures but real life examples of action which negated
the need to invent a new system.

6 See 2391 st meeting, footnote 9.

7 Ibid., footnote 11.

8 Decisions of 30 June 1933 and 5 January 1935 (Canada v. United
States of America) (United Nations, Reports of International Arbitral
Awards, vol. 111 (Sales No. 1949.V.2) , pp. 1609 et seq., in particular,
p. 1611).

12. The Special Rapporteur stated that one of the main
characteristics of the instrumental consequences of
*‘crimes’’ was that the option of resort to countermeas-
ures extended to all States. Did that not, however, apply
to all erga omnes violations and were not all States in-
jured States in the case of an erga omnes violation? That,
together with the availability of means to deal with situa-
tions that constituted threats to the peace, seemed to strip
the Special Rapporteur’s conclusion—that the factors he
cited justified the creation of a special category of
wrongful acts and the designation of that category as
“‘crimes’’—of its compelling force.

13. The Special Rapporteur’s reference to article 11 as
having been “‘tentatively’” adopted was misleading,
since it had in fact been prov151ona11y adopted in ple-
nary, like all the other articles.” His reference to a ver-
sion of article 12 that had been twice rejected by the
Drafting Committee was also curious. His suggestion
that the words ‘‘the effects ... on the injured State’
should be deleted from article 13 seemed inadvisable,
since it was essential to include that concept in calculat-
ing the acceptable level of countermeasures. There were
also precedents which supported the existence of that
concept, such as the case concerning the Air Service
Agreement There were, of course, no precedents con-
cerning ‘‘crimes’’ because there was no State practice in
that respect, the neologism having been invented only
relatively recently. Quite apart from the lack of prec-
edent, which in itself indicated a dearth of interest on the
part of States, the Special Rapporteur’s arguments were
unconvincing. At one point, he stated that to single out
the effects on the injured State was to denigrate the
many other factors. At another point, he seemed to sug-
gest that the effect on the injured State was an invalid
criterion. At all events, if a category of ‘‘crimes’’ was
accepted, article 13 as drafted and provisionally adopted
remained necessary so far as delicts were concerned.

14. The Special Rapporteur’s apparent failure to deal
w1th artlcle 14, subparagraph (b),'! in the context of

*‘crimes”’ seemed odd. To allow that provision to stand
was tantamount to suggesting that State A could apply
extreme economic or political coercion on State B but
that, in addition to the valid requirement of proportional-
ity under article 13, State B was barred from responding
proportionally. That was strange in the case of delicts
but even stranger in the case of “‘crimes’’, if indeed such
a category was retained.

15. Draft articles 17 and 18, as proposed by the Special
Rapporteur in his seventh report, contained various addi-
tional consequences, some of which also seemed dis-
tinctly odd. Article 18, paragraph 1 (e) for example, im-
posed an obligation on the part of the victim State as
well as on the wrongdoing State to extradite or pros-
ecute. No reason was given for the inclusion of such a
notion. It seemed to be a fugitive from the draft Code of
Crimes against the Peace and Security of Mankind.

9 See 2391st meeting, footnote 11.

10 Case concerning the Air Service Agreement of 27 March 1946
berween the United States of America and France (United Nations,
Reports of International Arbitral Awards, vol. XVIII (Sales
No. E/F.80.V.7), pp. 417 et seq.).

11 See 23915t meeting, footnote 11.
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16. The provisions proposed for article 18, para-
graph 1, subparagraphs (a), (b) and possibly {(c), raised
the question why they should not apply to delicts as
well. The effect of including a reference to them in the
opening clause of the article was to rule out even the
most serious delicts. That, at least, seemed to call for an
explanation.

17. The Special Rapporteur, who was to be com-
mended on the imaginative sweep and personal commit-
ment behind his grand scheme, had recognized that em-
powering States to accuse one another of crimes and to
take drastic action was a dangerous game. Very under-
standably, he had sought to invent a system to contain
what he had created. The question, however, was
whether it made sense to empower all States equally or
whether there should be a differentiation between those
directly affected and others. In that connection, it might
be worth considering whether such a scheme was neces-
sary if it were recognized that any wrongful acts worth
categorizing as the most serious breaches were those that
constituted threats to the peace. After all, a functioning
mechanism did exist to deal with such problems.

18. The Special Rapporteur’s proposed scheme raised
numerous problems and, in particular, seemed to be in-
consistent with, inter alia, Articles 12, 24, 27 and 39 of
the Charter of the United Nations. However, to point out
possible defects in the scheme was in no way to suggest
that curing those defects would make the scheme accept-
able.

19. The inconsistency with Article 12 of the Charter,
already apparent from the wording of draft articles 18
and 19, was brought out unmistakably by the statement
in the report that accusing States under paragraph 1 of
draft article 19, as proposed, may seize either the Gen-
eral Assembly or the Security Council or both at the
same time. That would create precisely the situation that
Article 12 of the Charter was designed to prevent,
namely, a potential conflict between the Assembly and
the Council. The somewhat glib comment that ‘‘any di-
vergence between the Assembly and the Council would
be settled by the Court’s judgement’” hardly resolved the
constitutional crises so blithely facilitated. The casual
reference to ICJ seemed to ignore at least the spirit of the
decision taken at San Francisco not to provide for some
form of de facto judicial review of actions taken by the
political organs of the United Nations. There were some
who seemed committed, no matter what, to seeing the
Court as the answer to all problems: they had been re-
ferred to as ‘‘judicial romantics’’.

20. Article 24 of the Charter, whereby Members were
required to ‘‘confer on the Security Council primary re-
sponsibility for the maintenance of international peace
and security’’ was also ignored by the Special Rappor-
teur,

21.. Draft article 19 provided that the members should
bring a claim to the attention of the Security Council un-
der Chapter VI of the Charter, whereas it could reason-
ably be assumed that most, if not all, ‘‘crimes’’ by States
would involve threats to the peace, and therefore be a
matter for Chapter VII of the Charter. It was intriguing
to imagine a convention on State responsibility that, by
some alchemy, would transport Article 39 of the Charter

from Chapter VII to Chapter VI; if the alchemy was not
effective, the last phrase of draft article 19, paragraph 3,
would be contrary to Article 27, paragraph 3, of the
Charter.

22. The complexities of the role of ICJ in the Special
Rapporteur’s grand scheme were described to some ex-
tent in the report, though not all of the problems were
addressed or resolved. Draft article 19, paragraph 4, pro-
vided that ‘‘any other Member State of the United
Nations which is party to the present Convention shall be
entitled to join, by unilateral application, the proceedings
of the Court’’. Quite apart from the fact that there was
no guidance as to how such a system would be managed,
there was the question why the right to join the queue of
States should be limited to States Members of the United
Nations. For that matter, why was paragraph 1 of draft
article 19 limited to States Members?

23. There was also the issue of the concept of *‘interim
measures’’ as set forth in draft article 17, paragraph 2.
The problems of applying that concept, one which had
been borrowed from Article 41 of the Statute of ICJ, had
been considered and the concept twice rejected by the
Drafting Committee in the context of delicts. Were the
problems any less in the context of crimes? A more de-
tailed analysis of the nature of the jurisdictional link cre-
ated by General Assembly or Security Council action,
and of whether such a link solved all potential locus
standi issues, might be informative. The present report
also failed to suggest any basis for believing that States
which had so far shown reluctance to accept the jurisdic-
tion of ICJ under Article 36, paragraph 2, of the Statute,
would suddenly embrace such a role for the Court. In his
view, far more crucial issues were at stake than those in-
volved in the original IC)/jus cogens package which had
formed a package deal for many States in 1969.

24. As the Special Rapporteur had rightly said, the
whole approach to the consequences of a ‘‘crime’” de-
pended on a scheme such as the one he had developed
being accepted in its entirety, Quite apart from its de-
fects and from the fact that it was an unnecessary re-
sponse to a self-induced problem, that scheme could not
conceivably command wide acceptance by States. The
work of the Commission over the past three decades on
the topic might well come to naught if the Commission
allowed its reach to exceed its grasp, and it included any-
thing like such a fascinating scheme in its recommenda-
tions to the General Assembly.

25. Mr. LUKASHUK said that the Special Rappor-
teur’s reports had already become part of a ‘‘golden
fund” of research on the topic of State responsibility. In
recent times he had not found a single work on the topic
which did not refer to or quote the Special Rapporteur.
The reports were based on past experience and sought to
respond to contemporary requirements, but they were es-
sentially forward-looking, perhaps to the twenty-first or
even the twenty-second century. They were full of opti-
mism and amounted to a jurist’s dream. Nevertheless, he
himself would like to see, within his lifetime, the Special
Rapporteur’s proposals become part of doctrine and of
positive law itself. He therefore asked the Special Rap-
porteur to consider preparing a short text, covering per-
haps only part of the topic, which the Commission could
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quickly put before the General Assembly. The Commis-
sion could then continue its work on the other parts.

26. The proposed articles were revolutionary and far
from consistent with States’ sense of international law.
He had no basic objection to the seventh report but
wished to note an important general point. The report,
like other reports of the Commission, was based almost
entirely on European doctrine and practice. However, the
Commission must always try to ensure the representa-
tion of the main forms of civilization and the world’s
principal legal systems. Of course, one special rappor-
teur could not know all languages, but many countries
issued international law publications in English or
French which would be fully accessible to any special
rapporteur. He did not wish to overstate the importance
of the question. European doctrine, and to some extent
practice, were not so different from that of Asian and
other countries. It was, nevertheless, wrong to disregard
entirely the doctrine and practice of regions other than
Europe. For example, it would be impossible to solve
problems such as State succession and citizenship with-
out taking account of the doctrine and practice of the
countries of central and eastern Europe. One solution
might be for the members of the Commission to serve as
channels for information about doctrine and practice in
their countries and regions.

27. With respect to the progressive development of the
law of State responsibility, the Commission must cer-
tainly take account of the views of world society. The
statement just made by Mr. Rosenstock showed that the
draft articles would encounter serious difficulties. There
had been no great difficulty while the topic dealt mainly
with diplomatic and consular law, but the recognition in
the draft articles of jus cogens treaties had generated a
storm, even though jus cogens could not be compared
with some of the revolutionary texts prepared by the
Commission. For example, if the draft statute for an
international criminal court, the draft Code of Crimes
against the Peace and Security of Mankind, and the draft
articles on State responsibility were all adopted in the
near future, they would fundamentally change the nature
of international law, especially in its weakest area-—the
machinery for implementing it.

28. State responsibility was a new concept, unknown
to traditional international law. Even as late as the early
twentieth century, State responsibility had been regarded
as incompatible with sovereignty and alien to interna-
tional law. In the past, special rapporteurs had written
about State responsibility in a very special context: re-
sponsibility for damage caused to foreigners in a State’s
territory as a result of exceptional events such as upris-
ings. In other words, it was a question not so much of the
public as of the civil legal responsibility of States. When
the League of Nations had taken up the topic of State re-
sponsibility it had done so in the context of civil law.
Yet even in that limited context, nothing had been
achieved.

29. Accordingly, the complexity of the Commission’s
task was obvious. Just as in the past there had been re-
luctance to accept State responsibility as compatible with
sovereignty, now there was equal reluctance to accept
the concept of crimes of States in international law. The

facts showed that States were not ready for more effec-
tive international law, especially a more effective imple-
mentation machinery. The destiny of the draft articles
would not be an easy one. Interestingly enough, the Spe-
cial Rapporteur had taken account of the situation in all
his reports and had convincingly demonstrated the lack
of justification of most of the criticisms offered in the
Commission and the Sixth Committee. But what con-
vinced the Commission would not convince everyone.
States had their own logic, a logic not of international
law but of political interests.

30. Commenting more specifically on the seventh re-
port, he would point out that many legal systems did not
recognize the concept of criminal responsibility of legal
persons. Other systems did, and indeed the Niirnberg
Tribunal had recognized a number of legal persons as
criminals. The action taken by the United Nations
against Iraq was a typical action to deal with the criminal
responsibility of a State guilty of the crime of aggres-
sion. All the previous special rapporteurs had also advo-
cated acceptance of the concept of international crimes
of States, thus reflecting the prevailing opinion in world
doctrine. At the present stage, the recognition of that
concept still did not mean the ‘‘criminalization’’ of in-
ternational law. It was instead a question of identifying
in a special category the most heinous wrongful acts in-
flicted on the whole international community. The point
was well illustrated in the decision of ICJ in the Barce-
lona Traction case.' In fact, one of the most important
marks of an international crime was its erga omnes na-
ture. With regard to the consequences of international
crimes of States, he noted that unlike many national le-
gal systems international law did not make a strict dis-
tinction between the criminal and civil consequences of
a wrongful act.

31. ‘“‘Restitution in kind’’ seemed to mean essentially
restitution in full, but experience had shown that such a
degree of restitution was often impossible and even un-
desirable. The Second World War peace settlement had
taken account of the sad experience of the Versailles set-
tlement which had become one of the causes of the later
war. A system of partial restitution had been established,
and the level of compensation linked to considerations of
democratic development. Accordingly, the Special Rap-
porteur’s idea of attributing special significance to de-
mocratization as a guarantee of non-repetition of a crime
was extremely important.

32. He had some doubts about draft article 16, para-
graph 3, as proposed by the Special Rapporteur in his
seventh report. It was perhaps too severe to specify that a
State which had committed an international crime was
not entitled to benefit from any rules or principles of in-
ternational law relating to the protection of its sover-
eignty and liberty; it was certainly too severe with re-
spect to liberty. The provision gave the impression that
such a State was being placed outside the law, but even
criminals had their rights.

33, He did not agree with the widely held view, shared
by the Special Rapporteur, that under general interna-
tional law the implementation of the consequences of

12 See 2388th meeting, footnote 14.
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crimes remained in the hands of States. The reaction to
violations of international law was already a joint reac-
tion by States and the United Nations. He fully agreed
with the Special Rapporteur on the need to use existing
international organs, but the proposed arrangement was
not fully consistent with the Charter of the United
Nations. He would simply suggest that, acting on a
declaration by a State or on its own initiative, the Gen-
eral Assembly should determine that a crime had been
committed and recommend appropriate action. It had al-
ready acted in that way in connection with a number of
international crimes. Admittedly, Assembly resolutions
were only recommendations, but the role of such recom-
mendations in legitimizing the behaviour of States and
organizations was already recognized and it would be
quite sufficient in the present case. Of course, the Secu-
rity Council could adopt emergency measures under
Chapters VI and VII of the Charter in order to resolve
disputes about countermeasures. As far as ICJ was con-
cerned, at the request of a State the Assembly would re-
fer the issue for an advisory opinion. It was already the
case that, in disputes between organizations, the Court’s
advisory opinions were legally binding.

34, Mr. TOMUSCHAT said that he concurred with
many of the suggestions made by the Special Rapporteur
in the seventh report and, in particular, that it was neces-
sary to have an institutional framework to deal with spe-
cific legal consequences of the commission of crimes. It
was not enough to draft substantive rules. He was not in
fundamental disagreement with the Special Rapporteur
concerning the word ‘‘crime’’, which he took to mean a
particularly serious violation of international law; for
him, the word ‘‘crime’’ in that context had no criminal
connotation whatsoever.

35. He agreed with the basic proposition set forth in
draft article 16, according to which an internationally
wrongful act of a State had all of the consequences
which were also entailed in the commission of an ordi-
nary delict of a State. It was clear that reparation was a
general obligation, although he did not agree with some
of the language used in the report in that connection. For
example, the Special Rapporteur stated that any State
should be entitled to obtain reparation, whereas draft ar-
ticle 16, paragraph 1, which was correctly worded, stated
that every State was entitled to demand that the State
cease its wrongful conduct. It was important to ensure
that all States had a right to demand that the law-breaker
behave in a correct manner and in accordance with the
rules of international law. In that regard, it was right to
say that one of the main difficulties lay in article 5,"
which had created a general category of injured States
and was fundamentally wrong. What was needed was a
distinction between States that had suffered tangible in-
jury and other States that had been injured only in the le-
gal sense, their right to demand compliance with treaty
obligations having been breached. Two different catego-
ries were involved and should not have the same rights.

36. Plainly, a State which had committed a particularly
serious internationally wrongful act was required to

13 For the text of article 5 of part two, and commentary thereto,
provisionally adopted by the Commission at its thirty-seventh session,
see Yearbook . . . 1985, vol. 11 (Part Two), pp. 25-27.

make restitution in kind. But it was difficult to under-
stand why, in that connection, the Special Rapporteur
had discussed restrictions on the independence of a State
as a member of the international community. In his
view, if a State was required to make restitution in kind,
it must certainly not lose its status as an independent
member of the international community or its territorial
integrity. He would also stress the vital needs of the peo-
ple, an important precedent which was to be found in Se-
curity Council resolutions on Iraq, under which Iraq was
required to pay only 30 per cent of its oil revenues to the
International Compensation Fund.'"* That was a very
wise decision and a beacon for the work of the Commis-
sion.

37. As to compensation, as Mr, Lukashuk had rightly
pointed out, after major disasters like the Second World
War and even the aggression by Iraq, it was generally
impossible for full compensation to be paid for all of the
harm done. Mr. Lukashuk had also mentioned the peace
settlement following the First World War in which the
vanquished were burdened with heavy obligations that
had led to financial disaster. Compensation, therefore,
was a highly relevant factor, and provision for it should
be included under article 16. Strangely enough, the Spe-
cial Rapporteur had suggested no rule in that regard.

38. Again, it was obvious that satisfaction and guaran-
tees of non-repetition should be a normal consequence of
the commission of a crime. While he supported the Spe-
cial Rapporteur’s very interesting ideas on the question,
it had to be stressed that the Special Rapporteur’s sug-
gestions as a whole could not be dealt with in the context
of a bilateral relationship between States of the sort to
which his suggested rules were essentially confined. Of
course, he did suggest that institutions of the interna-
tional community should also play a role: there might be
a decision by the General Assembly or the Security
Council, followed by a decision of ICJ. Thereafter, how-
ever, implementation was left to States acting individ-
ually (art. 19, para. 5). In his opinion, that was wrong:
States acting individually could not handle the imposi-
tion of far-reaching measures such as demilitarization or
the acceptance of fact-finding missions on the territory.
What would happen, for example, if States made con-
flicting demands on the wrongdoing State? In such
cases, a decision of the Council acting on behalf of the
entire international community was clearly needed.

39, With reference to the relationship between the sub-
stantive and the procedural provisions, he favoured a
clear distinction between, on the one hand, measures
States were authorized to take individually, acting in the
interests of the international community (as defensores
legis), and, on the other hand, measures appropriate
solely for action by the international community. Admit-
tedly, there were few international institutions with juris-
diction or competence in that field. It was one of the
flaws of the present-day structurz of the international
community. Reverting to draft article 16 in that connec-
tion, he did not see the need to require that a State wish-
ing to make demands, as mentioned in paragraph 1 of
that article, should obtain a prior determination by ICJ

14 See, in particular, Security Council resolution 705 (1991) of
15 August 1991, para. 2.
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under draft article 19, paragraph 5. When an interna-
tional crime had been committed, should not each and
every State call for corrective measures to be taken? Fur-
ther, third States not directly injured should also have the
right to make demands for reparation and compensation.
In such cases, a determination by ICJ would be far too
cumbersome. If, however, one were to go further and to
burden wrongdoing States with obligations to give far-
reaching guarantees of non-repetition, those demands did
not automatically derive, ipso facto, from the interna-
tionally wrongful act or the commission of the crime.
Such demands must be specific, and tailored to the situa-
tion. There again, to leave it to 185 individual States to
make specific demands for guarantees of non-repetition
would lead to a chaotic situation. Clearly, a decision by
an appropriate organ of the international community was
required. In addition, he failed to see why the require-
ments listed in draft article 18, paragraphs 1 (@) and
1 (b), should be subject to a decision of ICJ. Those mat-
ters should be an automatic consequence of the commis-
sion of an international crime. Nor was paragraph 1 (c¢)
very helpful: why did States need assistance in fulfilling
their obligations under paragraphs 1 (a) and 1 (b)? There
was no such necessity. On the other hand, draft article
18, paragraph 1 (f), went much too far. By way of an ex-
ample, he would point out that, for a long time, there had
been disagreement in the United Nations about the best
way to abolish apartheid. The great majority of third
world States had wanted to isolate South Africa, while
other States had preferred to pursue a policy of active in-
volvement. Eventually, the pursuit of those two policies
in parallel had led to the desired outcome. No group
should be able to impose its political views on any other
group. Accordingly, he could not endorse para-

graph 1 (f).

40. Draft article 18, paragraph 2, signified a specific
determination to be made by the Security Council.
Again, according to the logic of the draft system submit-
ted by the Special Rapporteur, that would be left to the
discretion of individual States. Here, too, there should be
a single determination by the international community,
not a large number of demands addressed to the alleged
wrongdoer by individual States.

41. Draft article 19 raised difficult issues regarding
constitutionality under the Charter of the United Nations
and the Special Rapporteur was well aware of them. It
was incorrect to state that the General Assembly was a
more democratic organ than the Security Council. Under
the current system whereby every State had the same
voting power, one very large State could be out-voted by
two or three diminutive States. Of course, if a system of
weighted voting were to be introduced, then matters
would be different.

42. As for draft article 19, paragraph 3, a decision ac-
cording to which a State was subjected to the jurisdiction
of ICJ did not come within the scope of Chapter VI of
the Charter: such a determination necessarily fell within
the scope of Chapter VII. Consequently, the permanent
members of the Security Council would be able to exer-
cise their power of veto. The question was, could a State
bind itself, with regard to future determinations, not to
use its power of veto? Personally, he very much doubted
it.

43. Draft article 19, paragraph 5, was not satisfactory
because, although an institution of the international com-
munity was involved, it provided only for a bilateral pro-
cedure. There was, however, another problem. Quite
simply, ICJ could not handle such a full docket. Too
much reliance was placed on the Court, which could not
be expected to deal with all the conflicts arising around
the world.

44. Article 5 might lie at the heart of many mispercep-
tions and must be reviewed, for it was not possible to
lump together States directly injured and those acting as
defensores legis. Moreover, he would be grateful if the
Special Rapporteur would clarify whether the special
consequences were punitive consequences. If that was
so, he fundamentally disagreed with the proposal. The
system to be established should not entail punitive con-
sequences. The Commission should also recall that un-
der article 5, third States had many rights. They were in-
jured States. In the case of human rights treaties, the
Commission had defined any other third State party to
such treaties as an injured State. Would those specific
rules on crimes also apply to those other injured States?
Would they be free to act under the general provisions?
The rules suggested by the Special Rapporteur were per-
haps well suited to cases of aggression, but as far as seri-
ous human rights violations—also one of the categories
listed in article 19 of part one’>—were concerned, the
rules were not at all appropriate. The third State should
have the right to demand that the author State should de-~
sist from its unlawful course of action, but it should not
be able to make specific demands for restitution, com-
pensation and so forth, Such matters must be settled by
those directly concerned. In the case of South Africa, for
example, a solution to the consequences of the apartheid
regime must be hammered out by South Africans them-
selves. Third States had no role to play in that regard.
Chile was another example of a country still dealing with
the consequences of its past. That was a matter the Chil-
ean people itself must address.

45, For his own part, he could envisage a somewhat
different system. The Special Rapporteur, as seen from
draft article 20 proposed in the seventh report, wished to
keep the system under the future convention on State re-
sponsibility and the system for the maintenance of inter-
national peace and security separate from one another.
However, particularly with regard to crime, that was
hardly possible. In instances where international peace
and security were at stake, any decision must be left to
the Security Council. Outside that area, however, some
simpler system could be envisioned. A third State wish-
ing to take action against an alleged wrongdoer could be
required to notify its intention to the States parties to the
Convention, which, by a majority or by a two-thirds
vote, could enjoin the vigilante to desist from its plans.
Afterwards, if the vigilante insisted on its right, one
could give it the right to seize ICJ. The advantage would
be to make the first stages of the procedure swift and
easy, and avoid imposing too weighty a burden on the
Court.

15 See 23915t meeting, footnote 8.
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46. Historical disasters could not be settled in the way
accountants settled a claim. There must be a lot of politi-
cal discretion, which could only be entrusted to respon-
sible international institutions. Essentially, the Special
Rapporteur was still on the path of bilateralism. In his
view, such a system was not workable.

47. Mr. FOMBA said that the Special Rapporteur had
been faced with the difficult task of envisaging a legal
system of State responsibility which was broadly com-
patible with the global legal or institutional balance se-
cured under the system of the Charter of the United
Nations, and which preserved the international political
and legal status quo while introducing a legitimate dose
of adaptability and innovation, so as to reconcile the de-
sirable with the possible. In his view, the Special Rap-
porteur had achieved that difficult and finely balanced
objective. For the rest, he broadly supported the logic be-
hind the theoretical arguments developed by the Special
Rapporteur in his seventh report, which, furthermore,
tended to be backed up by the practice of the main
United Nations organs. In the report, the Special Rappor-
teur tried to take account of the specific nature of inter-
national crimes as compared to delicts, so as to draw the
substantive and instrumental consequences in terms of
legal logic and, especially, of political reason. He sup-
ported that commendable effort, and reserved the right to
make further specific comments on the report at a later
stage.

48. Mr. BOWETT said that, at the previous session, he
had tried to persuade the Commission not to deal with
crimes under the present topic, and to exclude article 19
of part one from the draft articles. He had produced a pa-
per designed to persuade the Commission that that was
the right course. He had failed in that attempt and had
had to accept the Commission’s view, although his own
remained unchanged, namely, that international society
was not currently structured to deal with crimes.

49. That being said, in the light of the Commission’s
opinion that it must now deal with crimes, he welcomed
the Special Rapporteur’s seventh report as a bold attempt
to deal with the consequences of such crimes. The report
contained many features which were very attractive, and
a number which were distinctly problematical. Among
the attractive features, he had liked the requirement that
a resolution expressing the ‘‘concern’” of the interna-
tional community should be adopted, either by the Secu-
rity Council or by the General Assembly, as a precondi-
tion or trigger to any further sanctions or consequences
which might flow from a crime. Secondly, he had liked
the notion that a finding that a crime had been commit-
ted, as opposed to a mere expression of concern, should
be a finding of guilt by a judicial body—that the crime
of State should be found to be such by ICJ. Thirdly, he
liked the notion that, although the precondition or trigger
operated with regard to sanctions which all States could
take on their own authority, that did not affect the pow-
ers of the Council, acting under Chapter VII of the Char-
ter, to authorize sanctions by States, and for States to ap-
ply them without waiting for a judicial finding of guilt.
Lastly, generally speaking he had liked the way in which
the Special Rapporteur had dealt with the additional con-
sequences attaching to crimes—the way in which he en-
visaged amendments or alterations to the articles dealing

with consequences. He did, however, accept the need for
care in that regard and had considerable sympathy with
some of the points raised by Mr. Tomuschat.

50. The problematical features arose primarily from
selecting ICJ as the traditional organ that would find that
a crime of State had been committed. There were pro-
found difficulties about that assumption. First, there was
the difficulty that the whole scheme presupposed an ac-
ceptance of compulsory jurisdiction for ICJ with regard
to crimes. Frankly, he saw no possible chance of such a
scheme being accepted.

51. Secondly, there was a difficulty over timing. It was
common knowledge that the Court currently took about
four years to give its judgment in a case. He could not
see that the Court would want to take less care, or less
time, over a matter as serious as an allegation of a crime
of State. If the States of the international community
were to be required to wait four years before applying
sanctions other than those already authorized by the Se-
curity Council and any interim measures taken, they
would inevitably lose interest in applying sanctions.
Four years was simply too long a period, and a much
more expeditious process was needed.

52. Thirdly, there was the difficulty that, in an allega-
tion of a crime of State, fact-finding would play a vital
role. Yet ICJ had no adequate techniques for independ-
ent fact-finding. That was one of the difficulties it had
experienced in the case concerning Military and Para-
military Activities in and against Nicaragua (Nicaragua
v. United States of America)."® Reliance by the Court on
such facts as the parties might choose to bring before it
would be aggravated by the fact that the accused State
might not be willing to participate. Consequently, the
presentation of facts before the Court might very well be
one-sided. Lastly, there was the disadvantage that, under
the present scheme, the Special Rapporteur envisaged
the institution of proceedings as depending upon a com-
plainant State. Consequently, some State would have to
complain, and to shoulder the burden of prosecution. It
seemed to be a chancy process and he was by no means
sure that a complainant State, which, by definition, was
far from unbiased, would be the right prosecutor in a
case alleging a crime of State,

53. Selecting the Court as the judicial organ could per-
haps be avoided. One possibility would be that the politi-
cal organ registering the initial concern—the General
Assembly or the Security Council-—should at the same
time appoint an independent commission of jurists and a
special prosecutor, who would then take charge of pros-
ecution of the complaint on the basis of such evidence as
the independent special prosecutor could procure. The
use of an independent commission of jurists had not
been a feature of United Nations practice. It had, how-
ever, been a prominent feature of League of Nations
practice. The establishment of an independent commis-
sion of jurists and the appointment of a special prosecu-
tor presented a number of advantages. To begin with, as
the commission would be a subsidiary organ of the
United Nations, the problems currently encountered with
respect to compulsory jurisdiction would not arise.

16 See 23815t meeting, footnote 9.
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Again, the institution would be capable of acting rapidly,
as it would be convened on a full-time basis, something
that was not true of ICJ. Moreover, through the office of
the special prosecutor, the institution would have better
facilities for fact-finding than were currently available to
ICJ. And finally, the involvement of a special prosecutor
would ensure that cases were prosecuted with impartial-
ity, professionalism and effectiveness.

54. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that all of the comments were of the greatest interest to
him and he thanked the members of the Commission
who had participated in the debate so far. He wished at
present merely to take up some terminological issues
raised by Mr. Tomuschat.

55. He had tried many ways of avoiding the use of the
word ‘‘crimes’’, but they had all proved too cumber-
some. He sincerely doubted that a proper euphemism for
the term could ever be found. For his part, he had no dif-
ficulty with the notion that States committed crimes—
his own country had certainly done so, both before, and
during, the Second World War.

56. As to whether the special or supplementary conse-
quences of crimes outlined in the report entailed any pu-
nitive connotations, that was for scholars to decide. He
had made a deliberate effort, however, to avoid bringing
in any punitive issues and to keep the word ‘‘punitive’’
out of the text, precisely because he knew that created
problems for some members of the Commission.

57. Mr. Tomuschat had once again referred to the dif-
ficult problem of States being indirectly, as well as di-
rectly, harmed by wrongful acts. In the case of aggres-
sion, all States were affected because of their common
interest in prevention of and opposition to that act,
though some States were more directly, physically,
touched by aggression than were others. Violations of
human rights, crimes against humanity and obstruction
of the right to self-determination could well have no ill
effect on States, but they would deeply harm individuals.
It was important to stress the wide repercussions of the
international crimes of States, even if the direct conse-
quences were felt by a limited contingent. In such cases,
what was paramount was a collective rebuke from the
international community.

58. On the question of how ‘‘democratic’’ the various
international bodies were, he would point out that the
membership of ICJ was elected by the two main political
bodies of the United Nations: the General Assembly and
the Security Council. The Court was made up of jurists
from all over the world and, all things considered, it was
a fairly representative body. The Assembly was rela-
tively democratic, as its membership included all States
Members of the United Nations, though it was regret-
table that no acceptable solution had yet been found to
the need for a more adequate form of representation of
the Member States and their peoples. The Council, how-
ever, was aristocratic: it had a number of special powers
under the Charter of the United Nations, but that did not
mean it represented the inter-State system any better
than did the Assembly.

59. Mr. PELLET said that the Special Rapporteur had
taken up three basic issues, two of which were specifi-

cally related to the topic—the terminology used and the
problem of fault in general (to which he would revert at
a later meeting)—and the third, which was somewhat
marginal, namely, international democracy.

60. As to international democracy, care should be
taken not to confuse the concepts, for some could not be
transposed to international society. In the present in-
stance, the notion of democracy was not suited to the
United Nations. Democracy, by the traditional definition,
was government of the people by the people and for the
people, a notion which had no bearing whatsoever on the
principle of State sovereignty, since ‘‘one State, one
vote’’ did not make for democracy. If democracy was to
be properly transposed to international society, China
should be given a billion votes and San Marino a few
thousand, and on the understanding that States were all
democratically governed, in other words, that Govern-
ments actually expressed the will of the people, some-
thing which remained to be seen. Accordingly, it was
never a valid argument to contend that one body was
more democratic than another. It was better to find con-
cepts other than those suited to domestic society, but un-
suited to international society, in order to express ideas
grounded in the same requirements.

61. With reference to the problem posed by the use of
the word ‘‘crime’’, many members of the Commission
were troubled to find the use of a term which, in their
eyes, had criminal law connotations. On that point he
was, on the contrary, entirely in agreement with the Spe-
cial Rapporteur, for the term seemed appropriate. It
would be hypocritical and awkward to abandon it at the
present stage, for one advantage was that it had the nega-
tive connotations of blame that attached to the commis-
sion of particularly serious internationally wrongful acts.
Such reprobation was, naturally, primarily moral and po-
litical, but it was legitimate in that it was reflected in the
law and the word ‘‘crime’” was its extension at the legal
level.

62. The problem of fault was one of those which had
always confronted the Special Rapporteur when, in his
previous reports, he had introduced the notion of fault
into international responsibility. A priori, a State’s inter-
national responsibility was neither civil nor criminal; it
was international, since fault had nothing to do with it.
Responsibility was incurred by something objective, by
a breach of the law. But that was true only for delicts.
For crimes, fault was entirely relevant. A crime was dis-
tinguished from a delict more particularly by intent, by
the deliberate will to violate international law, a constitu-
ent element of fault in the context of a crime. {(Neither
genocide nor aggression happened by chance.) The link
between fault and crime warranted the very word
‘“‘crime’’, and hence the problem of a State’s criminal re-
sponsibility. There too, the Special Rapporteur was right
to say that Nazi Germany, Mussolini’s Italy—one could
add Saddam Hussein’s Iraq and, nowadays, the Pale
Serb regime in Bosnia and Herzegovina—were criminal
regimes which had committed or were committing un-
pardonable intentional crimes in violation of the law of
nations. The three States in question and the minority
concerned in the latter instance had incurred or were in-
curring responsibility, which could only be regarded as
criminal responsibility at the international level.
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63. Accordingly, he was pleading not only for the
word ‘‘crime’’ to be maintained but he also thought that
the real problem lay in the word ‘‘delict’’, which also
had a negative, criminal law connotation, whereas, in
contrast to international crimes, delicts did not involve
any kind of notion of fault and did not call for any par-
ticular moral rebuke. Paradoxically, therefore, the prob-
lem was not the word *‘crime’’, but rather the word “‘de-
lict’’, which, paired with crime, created the impression
that the Commission had an entirely criminal law con-
cept of international responsibility, something which
would be quite wrong.

64. Were there grounds for finding a term other than
‘‘delict’’ to designate internationally wrongful acts that
were not crimes? In all honesty, he thought that it was
too late and that the distinction between crime and delict
had taken an established place in international law, that
the two words were commonly used by internationalists
and that care should be taken to avoid systematically
bearing in mind the analogy with internal law. In both
cases, notions with specific meanings in international
law were involved and the time had come to put an end
to that terminological issue.

65. Mr. ARANGIO-RUIZ (Special Rapporteur)
thanked Mr. Pellet for his penetrating remarks, but
pointed out that in his report, the word ‘‘democratic’
was placed in quotation marks, which indicated that he
had been using the term advisedly. Words had to be un-
derstood in context, and in relative terms. He agreed that
the concept of democracy could not be transposed en-
tirely intact from the national to the international con-
text. That did not imply, however, that it was inappropri-
ate to stress that an organ such as the General Assembly
was more ‘‘representative’’ than one of limited composi-
tion. That difference should not be ignored.

66. Mr. ROSENSTOCK said the problem of how the
terms ‘‘democratic’” and ‘‘crime’’ were defined could
not be pushed aside by saying that words meant what
one wanted them to mean in a given situation.

The meeting rose at 12.55 p.m.

2393rd MEETING

Thursday, 1 June 1995, at 10.20 a.m.

Chairman: Mr. Pemmaraju Sreenivasa RAO

Present: Mr. Al-Khasawneh, Mr. Arangio-Ruiz,
Mr. Barboza, Mr. Bowett, Mr. de Saram, Mr. Fomba,
Mr. He, Mr. Kabatsi, Mr. Kusuma-Atmadja, Mr. Luka-
shuk, Mr. Mahiou, Mr. Mikulka, Mr. Pambou-
Tchivounda, Mr. Pellet, Mr. Rosenstock, Mr. Szekely,
Mr., Thiam, Mr. Tomuschat, Mr. Villagrdn Kramer,
Mr. Yamada, Mr. Yankov.

Organization of the work of the session
(continued)*

[Agenda item 2]

1. The CHAIRMAN reported on the Enlarged Bu-
reau’s discussions of the organization of the Commis-
sion’s work on the following agenda items: ‘‘Interna-
tional liability for injurious consequences arising out of
acts not prohibited by international law’” and ‘‘State suc-
cession and its impact on the nationality of natural and
legal persons’’.

2. With regard to the first item, the Enlarged Bureau
recommended that the Commission should hold only
two plenary meetings so that the Drafting Committee
could continue and speed up the consideration of the
draft articles on the topic begun at the preceding session.
In keeping with the Special Rapporteur’s wishes, a
working group would also be established whose compo-
sition would be announced at a later date and which
would help him consolidate and systematize his propo-
sals. The consideration of the topic would thus take
place in plenary (9 and 13 June), in the Drafting Com-
mittee (for the draft articles) and in a working group.

It was so decided.

3. The CHAIRMAN, referring to the second item, said
that the Enlarged Bureau recommended that a working
group should be established, to- be chaired by the Special
Rapporteur on the topic and composed of the following
members of the Commission: Mr. Al-Baharna, Mr. Al-
Khasawneh, Mr. Bowett, Mr, Crawford, Mr. Fomba,
Mr, Idris, Mr. Lukashuk, Mr. Mikulka, Mr. Rosenstock,
Mr. Szekely, Mr. Tomuschat, Mr. Vargas Carrefio and Mr.
Yarnada, it being understood that the working group would
be open to the other members of the Commission who
wished to contribute to its work on an occasional basis.

It was so decided.

4. The CHAIRMAN said that the Enlarged Bureau also
recommended that the working group so created, which
would meet on 8 and 12 June in the afternoon, 14 and
15 June in the moming and 20 June in the afternoon,
should be instructed to identify questions raised by the
topic and to classify them according to their relationship
with it, to advise the Commission on questions that it
would do well to consider first in view of contemporary
concerns and to suggest a timetable to that effect. It would
then be up to the General Assembly to give the Commis-
sion instructions for its further work on the topic.

It was so decided.
State responsibility (confinued) (A/CN.4/464/Add.2f
sect. D, A/CN.4/469 and Add.1 and 2,

A/CN.4/L.512 and Add.1, A/CN.4/L.513, A/CN.4/
L.520, A/CN.4/L.521 and Add.1)

[Agenda item 3]

SEVENTH REPORT OF THE SPECIAL RAPPORTEUR
(continued)

1. Mr. PELLET said that the successive reports of the
Special Rapporteur on State responsibility had consist-

* Resumed from the 2379th meeting.
t Reproduced in Yearbook . . . 1995, vol. II (Part One).
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ently provoked impassioned responses, whether positive
or negative. That could easily be explained by the nature
of the topic, which was at the very core of international
law, a State’s responsibility being what ensured that
international law was, in fact, law, but also by the nature
of the reports themselves, which were an expression not
only of the Special Rapporteur’s skills and wisdom, but
also his convictions, those of a man who wanted a better
world and who tried to work to that end by improving
international law. The seventh report (A/CN.4/469 and
Add.] and 2) was no exception to that rule. A number of
members of the Commission, some emphatically and
others with moderation, had drawn attention to the parts
of the Special Rapporteur’s proposals that they regarded
as unrealistic, but, for his part, the sole criticism that he
would make was that the report was, if anything, too
timid.

6. A crime differed in nature, and not only in degree,
from a mere delict; there were two main reasons for that.
First, a delict was simply an objective breach of interna-
tional law for which any reprobate or moral connotation
was excluded, whereas the concept of fault, of delictual
intent, of criminal intent, one might say, was implicit in
a crime. Secondly, whereas any breach of the law was
unfortunate, in most cases, only the victim had grounds
for lodging a complaint. The situation was quite different
with crimes, which threatened the very foundations of
the nascent international community. The latter was
hardly integrated, but, as a result, only a small number of
violations of a small number of rules could be consid-
ered crimes under international law. Article 19, para-
graph 3, of part one of the draft® contained examples in
an open-ended list. The Special Rapporteur recognized
that fundamental distinction and dealt with it in his draft,
hence his own broad agreement with a number of the
Special Rapporteur’s analyses, but the Special Rappor-
teur, in a reversal of sorts, made the implementation of
that concept subject to so many conditions that it was to
be feared that its effectiveness would be all but lost.

7. The overall logic of the Special Rapporteur’s ap-
proach was rigorous and irreproachable; working on the
assumption that a crime was more serious than a delict,
he very logically concluded that the consequences of a
crime must be added to those of a simple delict (draft
art. 15). Just as logically, he then listed those conse-
quences, which, on the whole, did not pose any particu-
lar problem (draft arts. 16-18). Lastly, the Special Rap-
porteur provided for a very complicated mechanism
(draft art. 19) involving first the General Assembly or
the Security Council and then ICJ, their involvement be-
ing a sine qua non condition for the implementation of
the special provisions of draft articles 16, 17 and 18. It
was the very principle of that mechanism, set up in ad-
vance by draft article 19, that puzzled him, in that it
would appear to delay the response to the crime.

8. If, for example, genocide was being committed and
a State held another responsible for that crime, for it to
be able to take appropriate action, it must first bring the
matter to the attention of the General Assembly or the
Security Council (art. 19, para. 1), which, secondly, de-
cided, by a qualified majority, that the matter deserved

2 See 2391st meeting, footnote 8.

consideration (art. 19, para. 2); thirdly, the State must
then bring the matter to the attention of ICJ, which, not
known for its rapidity, must, fourthly, determine the ex-
istence and attribution of a crime. In the meantime, the
perpetrators of genocide would have finished their work,
Inasmuch as the whole point in such a situation was to
prevent the extermination of the victim population, it
was self-evident that a mechanism that was unable to do
so was no solution. In reality, if a crime was committed,
it must cease and it must cease forthwith. In the absence
of a world executive, there was only one way to arrive at
that goal: States, each to the extent that it was concerned,
must react. In the current state of affairs, States alone
had the means to react effectively and with the necessary
speed. One must conclude that, far from facilitating that
response to the crime, to the ‘‘heinous wrongful act’’,
the system proposed by the Special Rapporteur might
well paralyse such a response, even creating the para-
doxical situation in which States might react rather easi-
ly or, indeed, too easily, to cases of a delict, whereas, in
cases of a crime, they would have to wait for the succes-
sive hypothetical approval of the Assembly or the Coun-
cil, followed by ICJ. Clearly, it was not the Special Rap-
porteur’s intention to make it impossible to react to a
heinously wrongful act, it having just been agreed that a
response was urgently necessary.

9. There was, however, no need to be resigned to the
anarchy of today’s international society, The mechanism
proposed by the Special Rapporteur was not devoid of
merits, provided that it was simplified and lightened and
was used a posteriori to justify or condemn the response
to a crime and not actually to prevent that response a
priori. When the existence of a crime or its attribution
was contested, there was nothing wrong with making
provision for a compulsory procedure to settle the dis-
pute and at the same time to decide whether the response
or responses to the alleged crime were lawful. Such a
shift from a priori to a posteriori involvement would
have a number of consequences. In the first place, draft
article 19 (and, probably, draft article 20 as well) would
no longer belong in part two; and part three would in-
clude a provision on dispute settlement that was more
binding for crimes than for simple delicts. Secondly, the
slowness of the procedure would be somewhat less in-
convenient in the case of a posteriori involvement.
Thirdly, the system of prior political ‘“filtering’’ would
serve no further purpose and it would then be possible to
dispense with the involvement of the General Assembly
or the Security Council, whose shortcomings from that
point of view had been very nicely described by the Spe-
cial Rapporteur. It would then suffice to include a provi-
sion in part three of the draft which would be modelled
on article 66, subparagraph (a), of the Vienna Conven-
tion on the Law of Treaties and which in substance
would say that all parties to a dispute on the application
or interpretation of draft articles 16 to 18 of part two
might apply to submit the dispute to ICJ for a decision,
unless the parties decided by mutual consent to submit
the dispute to arbitration. What had been agreed on for
jus cogens could logically be transposed to crimes.
Lastly, as the fourth consequence, the jurisdiction of
United Nations bodies must be maintained in full with
regard to peace-keeping and international security, as
well as, possibly, in the other areas referred to by the
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Special Rapporteur. Accordingly, a provision compara-
ble to draft article 20 would in fact have its place in the
draft, more sensibly in part three. In the final analysis,
the “‘a posteriori’’ system that he had outlined was not
very far removed from the concerns raised by the Special
Rapporteur, which he shared, but it would make it pos-
sible to ensure that the mechanism to be set up did not
actually produce the opposite of the results desired: the
effective punishment of crimes. In that regard, the pro-
posal by Mr. Bowett (2392nd meeting) to create a
““world prosecutor’ of sorts contained the same
defects—it was unwieldy, slow and premature, but, there
again, the mechanism might be of interest if it was used
a posteriori, perhaps as an auxiliary to the Court, to help
settle disputes.

10. From a technical point of view, the mechanism
proposed in draft article 19 also contained drawbacks
that had to do with the ‘‘constitutional’’ powers of the
General Assembly, the Security Council and ICJ. It was
quite possible to confer on those bodies tasks which, al-
though not expressly provided for in the Charter of the
United Nations, were in conformity with their general
function, but it did not seem possible to impose on the
Assembly or the Council through another treaty special
majority conditions, for example. Either the conditions
provided for by the Special Rapporteur were in conform-
ity with the provisions of the Charter and there was no
need to repeat them, or they were not, and, in that case,
they could not prevail over the provisions of the Charter,
if only because of its Article 103. Likewise, there was
reason to doubt that draft article 19, paragraph 4, might
open up possibilities of involvement by ICJ other than
those covered by Articles 62 and 63 of the Court’s Stat-
ute.

11. In closing, he said that he fully shared the general
philosophical outlook expressed in the seventh report
and agreed with the wording proposed for draft arti-
cle 15, provided that it was understood that the special
consequences of crimes were in fact ‘‘supplementary’’,
that is to say that they were ‘‘in addition’’ and not
“‘without prejudice’” to those of delicts. On the other
hand, he disagreed with the position expressed by the
Special Rapporteur on draft article 19 in that that article
made the implementation of consequences specific to
crimes subject to prior intervention by United Nations
bodies—what was more, under constitutionally question-
able conditions. However, he saw no objection—for
crimes, but not for delicts—to providing for a compul-
sory jurisdiction for ICJ under the same conditions as
those laid down by article 66 of the Vienna Convention
on the Law of Treaties for disputes relating to jus co-
gens. As to the ‘‘positive’’ consequences specific to
crimes, the Special Rapporteur’s analysis was persuasive
on the whole, with the exception of a number of points
to which he would return at a later meeting.

12. Mr. MAHIOU expressed his warm congratulations
to the Special Rapporteur on his clear, detailed and co-
gently argued analysis. His proposals, along with the set
of logical, consistent and complex draft articles, were
highly interesting, as was the way in which he had made
use of article 19 of part one of the draft.

13. It was now up to the members of the Commission
not to add to the obstacles on what was already heavily
mined ground and not to make certain questions even
more difficult and explosive. In the area of terminology,
for example, he was surprised at the turn that the discus-
sions on the word ‘‘crime’’ had taken. He knew full well
that the word understandably evoked a whole set of theo-
ries, concepts and, indeed, ulterior motives. But he
doubted whether there was any point in bringing them
into play at the present time or whether it would help ad-
vance the Commission’s understanding of the concept.
Assuming that article 19 of part one did not exist or had
been discarded and that the word ‘‘crime’’ had been
abandoned, as Mr. Rosenstock had wished (ibid.), that
did not mean that the emotions aroused by the term and
everything it encompassed would subside or that the real
problems underlying the article would be solved. Were
all delicts—a term that had the same penal connotation
as ‘‘crime’’—equivalent and did they have the same in-
strumental, substantive and institutional consequences?
To be even more specific, it went without saying that the
violation of an international tariff provision was not to
be treated in exactly the same way as genocide or the oc-
cupation of the territory of another State. Those acts
were not comparable, any more than their consequences
were. The situation of so-called third States, or of the
international community, depended on the type of
wrongful act committed. There could be no difference of
opinion on that point.

14. Instead of making a fetish of words, the Commis-
sion should see specifically what they meant. There were
internationally wrongful acts that required special re-
sponses by the States concerned, by other States or by
the international community, whether in an organized
form or not. On that point, there could be no disagree-
ment either. Differences of opinion emerged when it
came to drawing a distinction between grave wrongful
acts and those that were less so, between what, for the
sake of convenience, the Commission called crimes and
delicts, and, in that regard, subjective elements automati-
cally came into play. While believing that the concept of
fault was involved in the issue under consideration, it
was at that level that he disagreed with both the Special
Rapporteur and Mr. Pellet, but for different reasons.

15. As he understood it, for Mr. Pellet, the concept of
fault did not apply in the case of delicts, but played a
particularly important role for crimes, because it was im-
possible to commit a crime without criminal intent, with-
out a politically, morally or even legally wrongful intent;
in that sense, the crime was simply the embodiment of
that fault. He was not convinced by that argument, for
the simple reason that, in his view, wrongful intent was
also present in the delict, albeit perhaps to a lesser ex-
tent: in actual fact, offences were a continuum which
went hierarchically from the simplest delict to the most
serious crime. There was a point at which the delict in-
volved intent: when they committed a delict, most States
in any event did so intentionally. Hence, he had some
difficulty making intent the sole criterion for distinguish-
ing between crimes and delicts.

16. He agreed with the Special Rapporteur that fault,
or intent, was already present in delicts, but that led him
to draw somewhat different conclusions. It was perhaps
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unnecessary to look for the fault of the perpetrator of the
wrongful act because what counted was the seriousness
of the act’s consequences. Distinctions between crimes
and delicts should be drawn as a function of the degree
of seriousness of those consequences and the Commis-
sion might find answers to the difficult questions that
had arisen by proceeding from the seriousness of the in-
jury sustained and by considering the degree and the ex-
tent of the material, legal and moral harm caused to other
States, individually or collectively, and to the interna-
tional community, whether organized or not. The Special
Rapporteur had shown that, with the help of a calm, ob-
jective and realistic examination, that exercise was not
insurmountable.

17. With regard to the report under consideration, he
endorsed the Special Rapporteur’s overall analysis of
substantive consequences. He generally agreed with the
Special Rapporteur’s approach and with a number of his
conclusions. He recalled that, during the consideration of
the sixth report,’ he had pointed out that the conse-
quences arising from a crime clearly were additional to
the consequences arising from a delict. A State which
had committed a crime was not to be spared: it must be
treated with greater severity during procedures relating
to cessation, restitution in kind, compensation, satisfac-
tion and guarantees of non-repetition. However, as noted
by the Special Rapporteur, such severity could not be
unlimited. Such restrictions concerned two consequences
in particular: restitution in kind and satisfaction and
guarantees of non-repetition. In theory and a priori, it
was reasonable and logical that the consequences of a
crime should not jeopardize the existence of the wrong-
doing State, violate its territorial integrity or threaten the
existence of its population. He could not, however, en-
dorse the Special Rapporteur’s position on the issue of
territorial integrity. It was not obvious that the territorial
integrity of the wrongdoing State must be protected un-
der all circumstances. For example, where a State had
committed genocide against part of its population living
in part of its territory while claiming the right to self-
determination and if the international community took
action against that State for the purpose of ending the
genocide, should the exercise of the right of self-
determination be entirely ruled out for the victim popula-
tion? He did not think so. Two principles, each equally
important, were at stake: the principle of territorial integ-
rity and the right to self-determination. The problem was
to strike a balance between the two. He could accept the
idea that limits should be set to keep the consequences of
a crime within a legal and legitimate framework, but
only if such limits were qualified by certain exceptions
so that other principles of equal value would not be vio-
lated.

18. As far as instrumental consequences were con-
cerned, he would comment only on the reactions of
States and the conditions under which countermeasures
could be taken. With regard to the first point, while it
was true that a crime committed by a State usually in-
volved a violation of an erga omnes obligation and
therefore concerned all other States, all States still did

3 Yearbook . . . 1994, vol. II (Part One), document A/CN.4/461 and
Add.1-3.

not have the same rights. The Commission had already
established a distinction between directly and indirectly
injured States. That a distinction had to be reflected in
the instrumental consequences in the sense that certain
actions could be taken by all States and others could be
taken only by directly injured States. Yet that distinction
was made neither in the seventh report nor in the pro-
posed draft articles. In that connection and with regard to
article 5, paragraph 3,* even admitting that, in the event
of a crime, all States were injured States, they were not
all injured in the same way, the nature and degree of the
injury varied from State to State and the consequences
could therefore not be absolutely identical for all States.
There was a subjective aspect and an objective aspect of
the effects of a crime that had to be taken into account.
Moreover, he failed to find in the proposed rules the
spirit of draft article 5 bis which had been proposed by
the Special Rapporteur in his fourth report® and referred
to the Drafting Committee, and which read:

Whenever there is more than one injured State, each one of them is
entitled to exercise its legal rights under the rules set forth in the fol-
lowing articles.

19. With regard to the conditions under which there
could be resort to countermeasures, the Commission
should bear in mind that it was dealing with very serious
acts—crimes—the effects of which were either unbear-
able or difficult for the injured State or States to bear. In-
deed, no injured State would allow excessive procedural
complications to prevent it from reacting rapidly, first by
taking interim measures and also by taking appropriate
measures and even appropriate countermeasures. The
point was to determine, before taking legitimate action
and before setting in motion a highly complicated
mechanism, whether a crime had actually been commit-
ted. Therein lay the entire problem. Who was to charac-
terize the wrongful act, since it had given rise to grave
consequences and could not be evaluated solely by the
injured State(s). What procedure should be used and
within what time limit, so that the crime was not re-
warded? He invited the Commission to consider that in-
stitutional aspect of the implementation of the conse-
quences of a crime while bearing in mind the current
structure of the international community and the wishes
of States, which might not always be the same.

20. To his great credit, the Special Rapporteur had
submitted realistic proposals in that regard which were
both cautious and bold in that he had tried to fit his pro-
posed system into the existing institutional framework.
He had chosen the most modest, although perhaps the
most complex course, because the point was not to de-
velop the perfect institutional model for determining the
existence of a crime, but to find a procedure that would
be acceptable to States and prevent the anarchy which
was bound to reign if every State was allowed to charac-
terize an internationally wrongful act. In his view, the
criteria the Special Rapporteur had followed were rea-
sonable and convincing: first, the proposed system must
be part of the existing institutional framework, which
was that of the United Nations, even if it was far from

4 See 2392nd meeting, footnote 13.
5 Yearbook . . . 1992, vol. Il (Part One), document A/CN.4/444 and
Add.1-3, p. 49, para. 152.
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perfect, because it was the most appropriate and the most
practical; secondly, the possibilities offered by the
United Nations system, in terms both of texts (the Char-
ter of the United Nations) and of practice, should be used
to the best possible advantage; thirdly, it was important
to take full advantage and respect the competence of the
organs of the United Nations which were in a position to
intervene, namely, the General Assembly and the Secu-
rity Council (political bodies) and ICJ (legal body);
fourthly, it was useful to propose innovations that were
acceptable to States and to move them carefully towards
the progressive development of the law in that area. The
problem was to determine whether such additional pro-
cedures were really what the Commission had in mind.
The procedure for determining the existence of a crime
might, unfortunately, be long, cumbersome and com-
plex, whereas the commission of a crime called for a
rapid response. However, he did not think that an en-
tirely satisfactory solution could be found. Imperfect so-
lutions would have to do. For the injured State or States,
the reliability and credibility of any system for determin-
ing the existence of a crime would be judged on the basis
of its swiftness and effectiveness. It might therefore be
useful to provide, in addition to the mechanism proposed
by the Special Rapporteur, for an alternative system,
which might be different. Two proposals had already
been made—one by Mr. Bowett (2392nd meeting) and
one by Mr. Pellet—and they both warranted close atten-
tion. The various proposals were not mutually exclusive.
The Special Rapporteur’s proposed system could be used
and perhaps simplified in certain respects and a more ef-
ficient procedure could be added that would enable cer-
tain consequences to be implemented rapidly so that the
crime could be stopped or its effects mitigated.

21. It was also true that the decision-making process
used by ICJ was lengthy and that its fact-finding pro-
cedure was not always satisfactory. However, that was
not reason enough to rule out a role for the Court. It
should be present, it should intervene—even if that
meant changing its procedure and, naturally, raising the
question of its compulsory jurisdiction.

22. It was obvious that no practical, operational system
could be entirely satisfactory. It would, by definition, be
a compromise reflecting the international community’s
strengths and weaknesses. That should not, however,
prevent the Commission from proposing various solu-
tions to States, beginning with the crucial phase of deter-
mining the existence of a crime and leaving aside for the
moment the question of the implementation of conse-
quences, on which he would speak at a later time, par-
ticularly as it was only at the stage of the first reading
and did not have to strive immediately for perfection.

23. Mr. BOWETT said that he would be grateful to
Mr. Pellet for clarifying two points. First, if the response
of States was not subject to a prior judicial determination
of the existence of a crime, could States set in motion
during the initial phase not only the normal conse-
quences of any delict, but also the special or supplemen-
tary consequences of crimes? Secondly, assuming that
the judicial decision or arbitration took place a pos-
teriori, which State would make such a request? As he
had understood it, under the proposed system, States
could, from the start, implement the punitive conse-
quences which were attached to crimes and, conse-

quently, the applicant was likely to be the State subject
to those consequences. If that was in fact true, which
State or States would be the defendant? Might it be the
international community as a whole?

24. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that he had listened with great interest to the suggestions
and ideas that had been put forward.

25. In response to the concerns of those who feared
that the mechanism proposed in draft article 19 might
prevent States and the international community from re-
acting rapidly, he drew attention to draft article 17, para-
graph 2, according to which the condition set forth in
draft article 19, paragraph 5, namely, that a decision of
ICJ that an international crime had been or was being
committed would fulfil the condition for the implemen-
tation, by any State Member of the United Nations party
to the convention on State responsibility, of the special
or supplementary legal consequences of international
crimes of States as contemplated in draft articles 16, 17
and 18 of part two, did not apply to such urgent, interim
measures as were required to protect the rights of an in-
jured State or to limit the damage caused by the interna-
tional crime. While perhaps not entirely satisfactory,
those provisions of draft article 17 should to some extent
meet the concerns of those who feared that States would
be unable to act until the Court had handed down its de-
cision.

26. With regard to the slowness of proceedings before
the Court—surely a problem—it was not an insurmount-
able obstacle. Once an appropriate role was recognized
for ICJ by a convention on State responsibility, ways and
means could be found to ensure a more expeditious treat-
ment of breaches singled out as particularly grave in-
fringements of essential values to the international com-
munity. An increase in the number of judges would
facilitate, for example, the setting up of a special cham-
ber once a particular case so demanded.

27. Mr. Pellet’s suggestion that a judicial decision con-
cerning the existence of a crime might be made a pos-
teriori rather than a priori was worthy of attention.

28. With regard to the unfortunate case of Bosnia, to
which Mr. Pellet had referred, the least that could be said
was that the international community had failed to dem-
onstrate an ability to respond rapidly. Would some States
have been encouraged to act if there had been a prior ju-
dicial decision in that regard? It was difficult to say, but
it could not be excluded. A Court finding would have
been the best way, however, from the viewpoint of the
rule of law in the international community.

29. Mr. BOWETT said he did not think that an in-
crease in the number of judges of the Court would be
any kind of solution to the problem of the slowness of its
procedures. A complaint relating to the genocide in Bos-
nia and Herzegovina had been brought before the Court
some time previously and the Court did not expect to
consider it at all during the current year.

30. Mr. PELLET said that the two parties involved—
Bosnia and Herzegovina, the applicant and the Federal
Republic of Yugoslavia (Serbia and Montenegro), the
defendant—were mostly responsible for the slowness of
the work of the Court.
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31. He would come back to draft article 17, para-
graph 2, in detail at a future meeting. For the time being,
he simply wished to note that those provisions gave rise
to questions about the need for draft article 19. Was it
absolutely necessary to have the cumbersome procedure
provided for in that article when article 17 would enable
States to do what was essential and when it would be
enough for the Court to intervene a posteriori?

32. Inreply to Mr. Bowett, he said that his idea would
be to enable States, without prior determination of the
existence of a crime, to implement not only the conse-
quences of any delict, but also the special consequences
of crimes. In the case of a crime, it was vital that States
should be able to implement special consequences, the
most important of which was the cessation of the crime.
In the case of a crime, States must be able to react
quickly and firmly, on the condition that they were
bound to come before an impartial body which would
decide whether their reaction had been justified and ap-
propriate because a crime had in fact been committed or
whether it had been legally indefensible or dispropor-
tionate because a crime had not been committed.

33. In the second phase, the situation would be analo-
gous to that provided for in article 66 of the Vienna Con-
vention on the Law of Treaties: any party to a dispute
could apply to the Court; the applicant State would be
either the State which was victim of the situation arising
from the crime or the State which did not accept the re-
sponse to the wrongful act and the defendant State would
be the other State or States. That was similar to what
might happen with regard to jus cogens: the defendant
State could be either the State which claimed that the
treaty was contrary to jus cogens or the State which
wished to implement a treaty which had been terminated
or unilaterally denounced on the grounds that it was con-
trary to jus cogens. If the entire international community
reacted to a crime, there might be 170 defendant States
for one applicant State. However, in the case of such a
massive reaction by the international community, the de-
fendant State would probably not dare to bring the mat-
ter before ICJ. In the case where the two parties to a dis-
pute seized the Court, they would be making actual
counterclaims before ICJ. He reserved the right to revise
and add to his replies at a later stage.

34. Mr. MAHIOU said that a sensitive issue on which
the members of the Commission would probably have
difficulty reaching agreement was whether each State
had the right to decide for itself whether an act could be
characterized as criminal. Allowing each State to charac-
terize a particular act as a crime and to act accordingly
could lead to international anarchy. As the Jean de la
Fontaine fable Le loup et I’agneau showed, it was too
easy for the stronger party to unjustly accuse the weaker
party of a crime in order to justify sanctions it intended
to inflict on the weaker party. Of course, any State which
had characterized an act as a crime and had applied the
resulting consequences would subsequently be respon-
sible for its actions, but, in such a case, the question of
time limits would work against the State held to be
criminal even if it had not committed a crime. Was it ac-
ceptable that a State accused of a criminal act should
have to wait four or five years before ICJ finally decided
that the act in question was only a minor delict? Much

more thought should be given to that problem, to which
there was no easy solution.

35. Mr. ARANGIO-RUIZ (Special Rapporteur) said
he was fully aware that the slowness of the procedures of
ICJ was primarily the result of the fact that the Court de-
pended on the parties to the dispute. As such might well
prove to be true also in cases involving crimes, it might
be appropriate to consider the possibility, as Mr. Bowett
had suggested, of establishing a prosecuting authority
which would be appointed by a political body and might
be in a better position than States to speed up the pro-
ceedings. Be it as it might of the prosecuting organ—one
such organ being indispensable anyway, he was some-
what hesitant about the idea of judges being appointed
by political bodies. He would much prefer the elected
regular members of ICJ, who would sit on the Court for
many years and thus have experience and prestige.

36. In reply to a point raised by Mr. Mahiou, he re-
called that he had expressed doubts as to whether the ter-
ritorial integrity of the criminal State should be pre-
served at any cost (2391st meeting). Mr. Mahiou had
referred to the situation in which it might be asked
whether the State concerned did not deserve to have part
of its territory severed for the greater benefit of the
population involved and the international community as
a whole.

37. Mr. THIAM said that the principle of the territorial
integrity of States should be respected in so far as pos-
sible. And even granting that the principle did not have
to be applied in every possible case, could some judicial
body have the authority to order the severance of a
State’s territory?

38. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that that was a very difficult question to which the mem-
bers of the Commission had to give careful thought be-
fore answering. He felt that, in any event, the principle
of territorial integrity had to be applied not by a political
body, but by a judicial body. However, the way in which
such a judicial body would operate was still to be deter-
mined. In any case, his proposed draft articles on the
consequences of crimes did not envisage any compe-
tence of ICJ to decide sanctions of any kind. ICJ finding
of a crime and its attribution was only envisaged, in his
draft articles, as a condition of the implementation by
States themselves of consequences of a crime set forth in
the future convention on State responsibility, as indi-
cated in draft articles 15 to 18.

39, Mr. BOWETT said that he would have no hesita-
tion in answering Mr. Thiam’s question in the negative.

40. Mr. THIAM said that, even taking the view that re-
spect for the principle of the territorial integrity of States
should not in certain cases prevent the application of a
sanction decided by a judicial body, it would be going
too far to say that such a body could sever part of a
State’s territory. The Commission had to stop talking in
the abstract and look at the consequences of international
responsibility in terms of the situation in the modern-day
world and in the light of the experience of international
life.

The meeting rose at 1 p.m.
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2394th MEETING

Friday, 2 June 1995, at 10.05 a.m.

Chairman: Mr. Pemmaraju Sreenivasa RAO

Present: Mr. Al-Khasawneh, Mr. Arangio-Ruiz,
Mr. Barboza, Mr. Bennouna, Mr. Bowett, Mr. de Saram,
Mr. Eiriksson, Mr. Fomba, Mr. He, Mr. Idris, Mr.
Kabatsi, Mr. Kusuma-Atmadja, Mr. Lukashuk, Mr. Ma-
hiou, Mr. Mikulka, Mr. Pambou-Tchivounda, Mr. Pellet,
Mr. Rosenstock, Mr. Szekely, Mr. Thiam, Mr. To-
muschat, Mr. Villagran Kramer, Mr. Yamada,
Mr. Yankov.

State responsibility (continued) (A/CN. 4/464/Add 2,
sect. D, A/CN.4/469 and Add.1 and 2,/ A/CN. 4/
L.512 and Add.1, A/CN.4/L.513, A/CN.4/L.520,
A/CN.4/L..521 and Add.l)

{Agenda item 3]

SEVENTH REPORT OF THE SPECIAL RAPPORTEUR
(continued)

1. Mr. BENNOUNA, setting out his general impres-
sions on the seventh report on State responsibility
(A/CN.4/469 and Add.l and 2), said it dealt with great
intellectual honesty with a number of thorny issues and
would certainly stimulate a productive debate.

2. The first difficult issue taken up in the report was
the ‘‘special’”’ or ‘‘supplementary’’ consequences of
crimes committed by States. The Commission had al-
ready wrestled with a similar problem in its work on the
draft Code of Crimes against the Peace and Security of
Mankind. The Special Rapporteur believed that, when an
international crime was committed, all States were
injured—even those which, once the future convention
on State responsibility had been adopted, were not par-
ties to it. Consequently, any State, even one not bound
by the convention, could—and probably would—react to
such injury, even by the use of countermeasures. The
question was whether the classical approach whereby
States signed and ratified a treaty was best suited to the
adoption of a legal instrument on crimes. With that clas-
sical approach, a treaty came into effect when a predeter-
mined number of States had signed it. Yet in the case of
State responsibility for international crimes, the treaty
would function for the entire community of nations, not
just the States parties. The treaty would confer certain
powers upon the General Assembly, and decisions taken
in exercise of those powers would be adopted by a two-
thirds majority of the members. It was entirely possible,
therefore, that decisions on matters covered by the treaty
would be made by a majority of States not parties.

! Reproduced in Yearbook . . . 1995, vol. I (Part One).

3. He had drawn attention to that issue and to the need
for further reflection on its implications in an article on
the international cnmmal court and State sovereignty,
published in 1989. Mr. Tomuschat too, had just pub-
lished a paper on the same theme.’ They had both sug-
gested that a new way should be found of adopting a le-
gal text on crimes other than by incorporating it in a
treaty. Perhaps the text could be adopted by consensus,
or by a simple or two-thirds majority, within the General
Assembly, it being understood that all Member States
would subsequently be bound by it. To that end, it might
be expedient to remove the articles on crime from the
draft on State responsibility and put them in a separate
instrument,

4. One of the Special Rapporteur’s essential
postulates—that all States were injured by an interna-
tional crime—must be modified, as it simply was not
true. Injury was relative, depending on a number of fac-
tors such as the State’s physical location and whether
any of its interests, property or nationals were directly
affected. More consideration needed to be given to the
question,

5. Inthe scheme proposed by the Special Rapporteur, a
very large role was assigned to ICJ. But if each and
every State Member of the United Nations was entitled
to bring a case before the Court, the case-load would
quickly become unmanageable. ICJ should indeed play a
role, but not the one of primary importance. After all, it
had many other areas of responsibility already. Perhaps
the international criminal court, on which work was pro-
ceeding apace, could be given jurisdiction in matters of
State responsibility, or, as Mr. Bowett had suggested
(2392nd meeting), an independent commission of jurists
could be set up.

6. With reference to what the Special Rapporteur
termed the ‘‘substantive’’ consequences of international
crimes, he could not agree with the reasoning given in
the report to justify the waiver of the safeguards of po-
litical independence and economic stability. The distinc-
tion drawn between political independence and freedom
of organization was by no means convincing. Freedom
of organization was defined as the choice of political,
economic and social regime—yet if that was not the very
meaning of political independence, then what was? The
examples cited to illustrate demands for restitution in
kind were not all apt. For instance, the demand ad-
dressed to South Africa for an end to racial discrimina-
tion was really a demand for future action, not for resti-
tution. In practice restitution in kind was rarely
demanded in international affairs: it was much more
common to demand compensation.

7. In the discussion on satisfaction and guarantees of
non-repetition, the Special Rapporteur suggested that it
was necessary to review the restriction on demands that
would *‘impair the dignity’’ of the wrongdoing State. He
did not agree with that assessment, particularly as it was

2 M. Bennouna, ‘‘La création d’une juridiction pénale internation-
ale et la souveraineté des Etats”’, Annuaire francais de droit interna-
tional, vol. XXXVI (1990), pp. 299-306.

3 C. Tomuschat, ““Ein internationaler Strafgerichtshof als Element
einer Weltfriedensordnung’’, Europa-Archiv, Zeitschrift fiir interna-
tionale Politik, vol. 49, No. 3 (1994), pp. 61-70.
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usually the dignity of innocent people, and not of the
guilty parties, that was impaired. The dignity of a
wrongdoing State would be impaired only when it was
dragged before an international criminal court and made
to account for its crimes—something that had never hap-
pened yet, even for the crimes committed in the former
Yugoslavia. In short, he had serious doubts about the
modifications proposed in regard to the substantive con-
sequences and thought they must be looked at very care-
fully.

8. The issue of countermeasures came to the fore in the
context of instrumental consequences. The wording in
the report appeared to indicate that any injured State,
whether or not it was a party to the future convention,
could apply countermeasures. Was that the Special Rap-
porteur’s intention? Under Article 41 of the Charter of
the United Nations, the Security Council had respon-
sibilities for peace-keeping and collective security that
enabled it to adopt certain measures. Yet States them-
selves could take virtually the same actions in the form
of countermeasures under the regime for State respon-
sibility. Hence there was a potential for conflict between
the actions of the Council and of States. A conflict could
also arise between the Council and ICJ. That problem, of
relations between judicial and political organs at the in-
ternational level, was among the most pressing now fac-
ing international institutions.

9. Another question relating to countermeasures was
whether they came into play upon the adoption of a
resolution by the General Assembly or the Security
Council, or once ICJ had branded an act a crime? It
would appear from the report that countermeasures were
contingent on a finding by ICJ, though urgent measures
could be adopted pending such a finding. There, too,
problems could arise in relations between the Council
and ICJ: the slow pace of legal proceedings could create
difficulties. Mr. Bowett had once proposed a system
whereby the Council, when dealing with matters that re-
quired a legal assessment of responsibility, would refer
the matter to an independent institution for a legal opin-
ion before adopting its own decision.

10. He fully endorsed the Special Rapporteur’s re-
marks on the close link between the normative and insti-
tutional consequences of international crimes. The Com-
mission, in its future work on the topic, should bear that
interrelationship in mind.

11. The report also referred to the institutional inter-
action between the General Assembly and the Security
Council. Politics would ultimately dominate such rela-
tions, being the central aspect—some might say the
bane—of the existence of the United Nations. Even if
the veto of a permanent member of the Council could be
averted by the procedure under Article 27 of the Charter,
whereby such a member would not participate in a vote,
the member’s allies among the permanent members
could act in its stead.

12. The Special Rapporteur mentioned instances in
which the General Assembly had taken decisions in re-
sponse to an international crime—but there were many
cases where it had passed over glaring violations in si-
lence, often for political reasons. The system proposed
by the Special Rapporteur would give the Assembly and

the Security Council powers that were not set out in the
Charter, inasmuch as a case could not be brought before
ICJ without first being submitted to one of those organs.
The Special Rapporteur cited the procedures under the
Convention on the Prevention and Punishment of the
Crime of Genocide and the International Convention on
the Suppression and Punishment of the Crime of Apart-
heid as creating relevant precedents. Those instruments
did accord certain powers, but they were not at all com-
parable to the ones that would be conferred by the text
on State responsibility. Article VIII of the Convention
on the Prevention and Punishment of the Crime of Geno-
cide merely authorized contracting parties to ask the
competent United Nations organs to perform the func-
tions given to them under the Charter—it did not in any
way expand the powers given to those organs. The Inter-
national Convention on the Suppression and Punishment
of the Crime of Apartheid merely mentioned information
that was to be transmitted to the Commission on Human
Rights and accorded no special powers to any United
Nations body.

13. The fact that it was impossible to go to ICJ without
passing through the General Assembly or the Secu-
rity Council meant that the mandatory jurisdiction of the
Court with respect to a number of countries would be es-
tablished by the Assembly or the Council—a power not
provided for in the Charter. Such an arrangement would
be innovative and give rise to political problems because
it provided a power of decision and not just a power of
recommendation. It would have to be embodied in a con-
vention adopted by all States.

14. Was there any other solution to the problem, as-
suming that the Commission agreed that an institutional
arrangement was needed? He would have no difficulty
if the future instrument was adopted by the General
Assembly or by a procedure binding on all States but not
if it was to take the form of a traditional treaty. In the lat-
ter case it might be better for the powers in question to
be assigned to meetings of the States parties rather than
to the Assembly or the Security Council. It was, after all,
normal for the States parties to be responsible for man-
aging a treaty. In any event, such an instrument would
have to deal with the overlapping political and legal
problems, and he agreed with Mr. Bowett’s comments in
that connection. If the Council accused a State of a crime
without sufficient proof and if the Court did not sustain
the charge, then the responsibility of the United Nations
would be incurred because a decision of the Council
would have been delegitimated by the Court. The same
was true of countermeasures adopted by the Council
when the Court did not subsequently confirm that a
crime had been committed.

15, It was disturbing that the draft should contain a

part on the mandatory jurisdiction of the Court and, in
particular, that everything resulting from a decision of
the Court would fall within the Court’s competence.
That would impose a great burden with which the Court
might not be able to cope. The Commission might there-
fore consider something other than ICJ, some system
combining flexibility with guarantees of proper func-
tioning.
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16. Lastly, he would stress that the report was a model
of legal argument. It had engaged the Commission in a
fundamental debate which must not be shirked. What-
ever the outcome of that discussion, it would be enrich-
ing for the international community.

17. Mr. de SARAM said that the Special Rapporteur’s
seventh report and his recommendations reflected the
sincerity of his convictions. Whatever the fate of the
draft articles, the report would stand as a brilliant contri-
bution to the doctrine on the topic.

18. He said he wished to comment on three broad
groups of issues: first, the general difficulties that arose
when the concept of ‘‘State crime’’ was introduced into
the law governing inter-State relations, and the serious
difficulties some members of the Commission had with
the expression ‘‘crime’’; second, the difficulties that
arose when that same concept was introduced into the
draft articles; and third, the necessity, if a concept of
crimes was ever introduced into the draft, of making pro-
vision for an “‘adjudicatory’’ form of dispute settlement.

19. The problem regarding the first group of issues
was not merely a matter of terminology. The argument
that the term ‘‘crime’’ should be used because the Com-
mission could not find a better one did not do sufficient
justice to the concems of those who regarded the use of
‘““crime’’ in the present context as fundamentally incor-
rect and confusing. It was incorrect because in many na-
tional legal systems the concept of crime marked the
great divide between two entire areas of national law: on
the one hand, a legal system intended to compensate for
harm caused, and on the other, a legal system intended
not to compensate for harm but to punish acts deemed to
be against the good order and well-being of the State.
Criminal Jaw had a number of unique characteristics:
great precision of substantive law, very formal, even
rigid, procedures concerning process and evidence; and
special courts and systems of administration and en-
forcement. It was in that special sense that the word
“‘crime’’ was used in the law of many regions of the
world and that the public of those regions understood it,
looking askance at those found guilty and even those
who were only accused of a crime. Thus, to use the term
in public international law in a sense other than the one
used in national systems of law would be confusing.

20. It had been suggested with good reason that, for its
present purposes, the Commission should forget about
“‘crime’’ and consider the draft as if the expression did
not occur therein. He had himself crossed out ‘‘crime’”
in his copy of the draft articles so that he could read
them free of that term’s connotations, yet the difficulties
did not go away, largely because the present purpose of
the draft remained not to compensate but to punish. It
was hard to see what other term could be used. The
*‘peremptory-norm’’ language of the Vienna Convention
on the Law of Treaties and the Vienna Convention on
the Law of Treaties between States and International
Organizations or between International Organizations,
for example, did not have the necessary precision. Nor
must it be forgotten that the purpose of introducing a
system of punishment into inter-State relations was to
punish States. However, crimes were committed not by
States but by individuals. To use the legal fiction of

‘‘attribution”’—to make a State liable to compensate for
damage caused by its officials~—was one thing; to cast
the shadow of crime over the entire population of a State
was quite another matter, and one not sustainable either
in fact or in reason.

21. Accordingly, the Commission should stick by the
basic decision taken many years ago when it had adopted
article 3, in particular subparagraph (b), that is to say
that the basis of the obligation to compensate in the
whole field of State responsibility must rest exclusively
on a State’s breach of an international obligation;4 or as
the Commission had stated later in less precise language,
it was only on a breach by a State of a primary obliga-
tion that the secondary rules of State responsibility
would come into play. Of course, breaches of interna-
tional obligations came in a wide variety of forms and
magnitudes. But if the Commission proceeded on the
premise that the purpose of the draft articles was to com-
pensate for harm caused, then the solution to breaches of
great magnitude was to ensure that the draft allowed for
the imposition of compensation of equal magnitude.

22, Difficulties also arose when an attempt was made
to group breaches of international obligations, according
to the severity of the harm, into the categories of
“‘crimes’’ and ‘‘delicts’’. Such a grouping could never
be precise. Moreover, as others had commented, in arti-
cle 19 of part one® the Commission seemed to be enter-
ing the field of primary obligations in a set of rules
which it had always maintained should be setting out
secondary obligations arising from a breach of a primary
obligation.

23. If the concept of State crime was introduced into
the draft, a clear need arose for an adjudicatory system to
determine that a crime had been committed. As Mr.
Bowett and Mr. Bennouna had pointed out, such a sys-
tem would have to cover all the stages of the adjudica-
tory process. Obviously, the diplomatic procedures
available for dispute settlement were inadequate, since
they depended on the agreement of the parties. Further-
more, judicial determinations would have to be made by
a judicial body, and therefore neither the Security Coun-
cil or the General Assembly could serve as satisfactory
substitutes. On the other hand, ICJ might offer an appro-
priate forum and should be considered in that respect,
but the Court’s jurisdiction was essentially consensual
and it might not have the necessary capacity in its pre-
sent form. It was also hard to escape the conclusion that
Governments would be most unlikely to agree that any
tribunal should be vested with the authority to determine
that a State might be guilty of a crime. Nor was there
much hope that the institutional arrangements for giving
effect to article 19 would be in place for many years to
come.

24. The question of the substantive consequences of a
crime ought to be relatively easy to resolve: cessation,
restitution in kind without limitation, and trial of the in-
dividuals responsible, as well as non-recognition as legal

4 For the texts of articles 1 to 35 of part one, provisionally adopted
on first reading at the thirty-second session, see Yearbook ... 1980,
vol. II (Part Two), pp. 30 et seq.

5 See 2391st meeting, footnote 8,



2394th meeting—2 June 1995 105

of the results of a crime. The draft articles adopted by
the Commission earlier would have to be reviewed in the
light of the Special Rapporteur’s new proposals, but it
must always be borne in mind that the purpose of the
draft articles was not to punish but to compensate for
damage caused.

25. There were occasions in the Commission’s work
when matters of fundamental importance to the relations
between States under public international law surfaced
for debate, without there being any clear guidance in
treaties, general practice accepted as law, or authoritative
judicial or arbitral decisions. The present debate was one
such occasion, and it was appropriate for the Commis-
sion to remember, as Mr. Thiam had stated (2393rd
meeting), that in such circumstances there were certain
fundamental principles of modern international law con-
cerning the status, independence and integrity of all
States set out in Article 2 of the Charter of the United
Nations which must remain the legal parameters for the
Commission’s work.

26, Mr. AL-KHASAWNEH said that in 1976 the
Commission had drawn a distinction between the great
majority of internationally wrongful acts, which it had
termed ‘‘delicts’’, and a small number of serious
breaches of international law, which it had termed
“‘crimes’’.® That distinction could not have been meant
to serve a purely descriptive function but rather to fulfil
a normative role in terms of the consequences attaching
to the two categories. Having dealt in earlier reports with
the consequences of delicts, the Special Rapporteur now
sought to delineate the special or supplementary conse-
quences of crimes. With prudent resort to progressive
development of the law, he had produced a solution that
would contribute to the establishment of the rule of law
at the international level by regulating the reaction to
crimes. That approach would further advance the pur-
pose and principles of the United Nations, which in-
cluded the settlement of disputes in conformity with jus-
tice and international law.

27. He supported the distinction between delicts and
crimes as a useful system of classification and
recognized that, even in the case of delicts, a punitive
element was present, although usually more subsumed
by a function of reparation than in the case of crimes. He
joined Mr. Mabhiou in disagreeing with Mr. Pellet (ibid.)
that the difference between delicts and crimes was that
only crimes elicited moral indignation or contained an
element of fault. However, while he agreed with Mr.
Pellet that crimes threatened the very fabric of interna-
tional society, there again, widespread delicts could have
the same effect. It was ultimately justifiable to distin-
guish delicts from crimes in order to delineate clearly the
consequences of each category, thus helping to ascertain
the applicable law. The arrangement also struck a happy
compromise between those who advocated a number
of differentiated regimes, which would lead to fragmen-
tation—the antithesis of codification—and those who
wished to encompass many breaches of obligations
within a single regime.

6 Ibid.

28. As far as terminology was concerned, ‘‘crime’’
had long been current in legal parlance and its use would
not gravely offend States. More important was the fact
that some States had been subjected to criminal conse-
quences, sometimes exceeding those normally attached
to crimes, without their actions being designated as
crimes. It was preferable to designate some conduct of
States as criminal and to regulate the consequences
through judicial review and the introduction of substan-
tive rules to spare the population of the criminal State
extreme hardship, rather than to leave that whole area of
international relations unregulated, concealing the puni-
tive element under the guise of restitution or guarantees
against repetition.

29. He was in general agreement with the Special Rap-
porteur’s approach to the consequences of crimes. The
severity of those consequences had been achieved by
modifying the rules that regulated the operation of the
substantive consequences of delicts, which had already
been adopted on first reading. Thus, it was fair, for ex-
ample, that the factor of excessive onerousness, as a
mitigating circumstance precluding insistence on restitu-
tion in kind instead of compensation, should not apply.
The only cases in which the Special Rapporteur would
not apply that more severe rule were where such an in-
sistence on restitution in kind would jeopardize the vital
needs of the population of the State concerned, on the
one hand, and the very existence of the State or its terri-
torial integrity, on the other. While he agreed with the
Special Rapporteur as to the vital needs of the popula-
tion and the continued existence of the State—for the
death penalty could not be imposed on a criminal
State—he had doubts similar to Mr. Mahiou’s (ibid.) re-
garding the territorial integrity of a State which, for ex-
ample, practised genocide. Obviously, that was an ex-
tremely sensitive issue and one that could wreak havoc
on the inter-State system unless carefully regulated by
the expression of the unambiguous will of the interna-
tional community, as judicially assessed. It was no
longer possible to pretend, in an age of post-modern
tribalism in many parts of the world, that the territorial
integrity of States should automatically override concern
for a people subjected to genocide. In general, the sub-
stantive consequences of crimes presented few problems.

30. In dealing with the instrumental consequences of
crimes, the Special Rapporteur started from the premise
that crimes were by definition erga omnes breaches of
international law. The complex relationship arising out
of the multiplicity of injured States in itself called for a
coordinated and reasonably speedy coherent reaction. A
case in point was that of the Bosnian Muslims, which
Mr. Pellet had cited (ibid.). Hence there was an inherent
tension between the delay which was characteristic of
the reactions of the ‘‘international community’’, espe-
cially having regard to the requirement that the reaction
must be judicially assessable, and the need for an effec-
tive response to provide the remedies and to compel
compliance and, indeed, to inflict punishment as a matter
of retributive justice on the criminal State. Mr. Pellet had
sought to deal with that response a posteriori, as it were,
by subsequently legitimizing the incoherent reaction of a
State or group of States. But such a scheme would allow
States too much freedom to resort to force or to take the
law into their own hands in an extremely sensitive
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area—for to be accused of a crime was no light matter.
An institutionalized response to crimes which sought to
eliminate the delay inherent in coordinating that kind of
response would therefore be preferable. That was par-
ticularly true since Mr. Pellet’s concern could be taken
care of, partly at least, by providing for such urgent in-
terim measures as were required to protect the rights of
an injured State or to limit the damage caused by the
international crime. The Special Rapporteur had, of
course, endeavoured so to provide in draft article 17,
paragraph 2.

31. Mr. Bowett, in introducing his suggestion, had de-
scribed the Special Rapporteur’s proposal as having
some attractive and some problematic features. He said
that, with respect, however, the same comment could be
made of Mr. Bowett’s proposal. The main difficulty with
that proposal was that a juridical body, appointed di-
rectly by a political organ on a case-by-case basis, would
not perhaps be perceived as being as conducive to due
process as would resort to an established and permanent
court. Another consideration was the proliferation of dis-
pute settlement procedures. Moreover, the problem of
the compulsory jurisdiction of ICJ and of fact-finding
could be taken care of if the political organs empowered
the Court accordingly. At all events, if it were agreed
that the reaction to international crimes should be both
institutionalized and speedy, the proposals of the Special
Rapporteur, Mr. Pellet and Mr. Bowett were not mutu-
ally exclusive,

32. With reference to paragraph 1 (&) of draft arti-
cle 18, perhaps the Special Rapporteur could explain
why non-recognition of the situation created by the inter-
national crime and also nullity should be confined to in-
ternational crimes. Nullity was, of course, an appropriate
remedy under municipal law in delictual situations and
would seem to apply to cases in which the internation-
ally wrongful act took the form of legislation even if
there was no allegation of criminal conduct. Interna-
tional practice was replete with examples of cases in
which non-recognition was called for even though there
had been no determination that a given line of conduct,
though illegal, was criminal. It was doubtful that ICJ, in
calling upon States not to recognize South Africa’s ille-
gal presence in Namibia, had based its opinion on con-
siderations relating to reactions to crimes.

33. Lastly, he wished to pay tribute to the Special Rap-
porteur’s commitment to strengthening the rule of law in
international relations.

34. Mr. VILLAGRAN KRAMER said that the Special
Rapporteur’s seventh report, which would afford an op-
portunity to review the articles on reprisals, had two ma-
jor qualities—clarity and the fact that it raised a series of
substantive issues. It was, however, marked by a degree
of idealism and even by faulty perception. Unfortu-
nately, therefore, he was unable to agree entirely with all
its propositions.

35. The Special Rapporteur had chosen a valid premise
for his articles, as reflected in draft article 15, which was
both positive and constructive. It was none the less es-
sential, above all, to be clear about the terminology used.
In that respect, Spanish-speaking lawyers had certain
problems. Unlike certain common law systems, the sys-

tems of law in which Spanish-speaking lawyers were
trained did not make a distinction between felonies and
misdemeanours but treated every offence (delito) as a
crime. A distinction was, however, drawn between a cul-
pable wrong (delito culposo) and a wilful wrong (delito
doloso). Thus, if a person fired a gun by accident and
killed someone without intent, that person would have
committed culpable homicide—a delito culposo—
whereas murder (asesinato) was a crime committed with
the classic element of premeditation. It was a delito
doloso. No doubt, similar problems could arise under
other systems of law and at a recent United Nations con-
ference he had noted the emphasis placed by some law-
yers from Islamic countries on the importance of mutual
understanding in regard to legal terminology. For the
purposes of the topic under consideration, the distinction
drawn was between delicts and the most serious crimes,
but it was clear that there were in fact three categories:
wrongful acts, also known as delicts; international
crimes that were not serious; and serious international
crimes.

36. It had for the time being been decided that, for a
wrongful act to be characterized as a crime, it must have
an element of gravity. But gravity was a subjective el-
ement and lawyers also looked to the objective elements.
The decisions of the Niimberg Tribunal provided useful
indicators in that connection, as did the provisions of
municipal law establishing penalties for crimes against
the jus gentium. It was interesting to note that, in the late
eighteenth century, a law had been enacted in the United
States of America which had conferred jurisdiction upon
its domestic courts to deal with crimes against interna-
ttonal law. Pursuant to the law in question, United States
courts had on three occasions assumed jurisdiction to try
cases of torture committed outside its territory. Another
objective source for characterizing a wrongful act as a
crime was, of course, international treaties under which
crimes such as genocide and apartheid were treated as
international crimes. Such objective elements would en-
able the Commission to identify certain acts and omis-
sions as being sufficiently serious for the international
community as a whole to treat them as international
crimes and, because of their seriousness, to establish a
separate category of wrongful acts, thus increasing the
international responsibility of the State concerned and
broadening the range of reaction, both centralized and
decentralized, accordingly.

37. The Commission had been attempting to classify
certain acts as crimes against the peace and security of
mankind, whose perpetrators would be punished as indi-
viduals. The original list of 21 such crimes had been cut
down to 10, then again to 6, and there was now a feeling
that it might be further reduced to 4. He wondered
whether an attempt was being made to use that list to de-
termine the aggravated international responsibility of the
State or whether other crimes could also be used for the
purpose. The Special Rapporteur could perhaps provide
some illustrations of possible indicators that he used for
classifying certain acts as crimes and thus aggravating
responsibility. It was clear that, if the Commission ap-
proached the question from the angle of lex lata, the
scope of crimes would be more reduced than if it did so
from the angle de lege ferenda.



2394th meeting—2 June 1995 107

38. Gravity could usually be better appreciated a pos-
teriori, and in that respect it was akin to another subjec-
tive element, intent. There again, Spanish-speaking law-
yers, who distinguished between culpa and dolo, were
faced with a problem. It seemed to him that the Special
Rapporteur, in dealing with international crimes, was
thinking more in terms of dolo than culpa.

39. In the Commission’s view, there were three com-
ponents to the substantive and instrumental conse-
quences of State responsibility in the field of crime: the
normative, the procedural and the institutional. As to the
first of those components, he was inclined to accept the
idea of aggravated responsibility of the State for crimes
and to consider that the result would be to produce erga
omnes effects. Accordingly, the emphasis should be on
the elements of aggravation. However, the Special Rap-
porteur offered a revealing spectrum in regard to the ef-
fects of responsibility. In the case of cessation of the act,
whether a wrongful act or a crime, the same rules would
apply. That was also true of compensation. On the other
hand, in the case of restitution in kind, and also satisfac-
tion and guarantees of non-repetition, a significant ag-
gravating factor had been introduced. The Special Rap-
porteur stated in his report that the limitation of the
obligations would not apply in the case of a crime, ex-
cept where full compliance with the obligation would
put in jeopardy the existence of the wrongdoing State as
a sovereign and independent member of the international
community or its territorial integrity, or the vital needs
of the population. The differences established by the
Special Rapporteur were, for all that, both valid and
well-founded.

40. He had two reservations with regard to procedure.
First, it was apparent from the report that an injured
State, in the event of an international crime, was required
to obtain authorization before resorting to counter-
measures. In other words, the responsibility of the State
would be aggravated and the initial resort to counter-
measures would be made subject to certain conditions.
As he understood it, therefore, in the case of a wrongful
act, the State did not have to seek authorization before
resorting to countermeasures.

41. He also had doubts about the raison d’étre of the
suggested pronouncement by one or more international
bodies, referred to in the report. Such a pronouncement
would be tantamount to imposing a condition for the ex-
ercise of countermeasures which, again, was not required
in the case of wrongful acts. He would seek clarification
on that point later. There was, however, one other point
on which he was in complete agreement, namely, that
when the wrongdoing State submitted to a peaceful set-
tlement procedure all sanctions should cease apart from
obligatory interim measures.

42, The Special Rapporteur had raised various doubts
on proportionality, and his proposal that the Commission
should review article 13 was worthy of consideration.
However, perhaps it would not be wise to review a pro-
vision that had been adopted by the Drafting Committee
and by the Commission.’ Indeed, it might be better to es-
tablish separately on what bases proportionality could be

7 1bid., footnote 11.

applied with respect to crimes, for he did not think that
the Commission could encompass both wrongful acts
and crimes, which constituted different situations, within
one and the same legal formula.

43. With regard to the institutional aspects, which he
would discuss more fully at a later meeting, he consid-
ered that the Security Council had the necessary powers
to investigate any act or situation that posed a threat to
world peace, and that an inspection regime of the sort
envisaged by the Special Rapporteur thus already ex-
isted. He saw no reason to change that system, although
it could of course be expanded.

44. The question was, did international crimes exist, or
did they not exist? If they did, then they must result in
aggravated responsibility. If the Commission decided
that they did not exist, then that would be a valid conclu-
sion. However, all the evidence seemed to suggest that
they did, in which case the criminal responsibility was of
course individual, but international responsibility lay
with the State.

45. Mr. FOMBA said that the draft articles could be
assessed on the basis of various criteria, including the
degree of harm to the present foundation of international
society and its law; their legitimacy, logic, and teleol-
ogy: the acceptability and political feasibility of the
mechanisms proposed; and the complexity, rapidity and
effectiveness of those mechanisms. Reference to those
criteria would ensure that the conclusions reached were
as well grounded and judicious as possible. He none the
less had no intention of embarking on such a risky ven-
ture and would be more modest in his objectives.

46. Draft article 15 was important since it set forth the
principle that a particular category of offences entailed a
special regime of legal consequences. That was indeed
the basic assumption, and that article thus called for no
particular comment. He had, however, taken note of the
extremely interesting discussion between Mr. Pellet and
Mr. Mahiou on the subtleties of the distinction between
crimes and delicts, particularly with regard to the notion
of fault (faute) and its place in that distinction. On a
drafting matter, the words ‘‘Sans préjudice’’ should, as
Mr. Pellet had pointed out, be replaced by ‘‘En sus’’.

47. Draft article 16, paragraph 1, concerned the right to
react ratione personae. The commission of a crime by a
State conferred on any State the right to demand cessa-
tion and full reparation, on condition that ICJ had al-
ready found that a crime had been committed. The para-
graph raised two problems. The first concerned
recognition of the right of every State to react. The solu-
tion adopted was the absolute objectivization of the in-
jury. As Mr. Mahiou and others had pointed out, it was a
logical but abstract solution, and it would be better to be
realistic, and to draw a distinction between those States
directly injured and those indirectly injured. The ques-
tion was one that clearly merited further reflection. The
second problem concerned the requirement for a prior
finding by ICJ. The procedure had been criticized as
cumbersome and slow, when in fact the need was for a
flexible and rapid response. That criticism was pertinent,
and it was gratifying to note that the Special Rapporteur
did not take issue with it.
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48. He supported the substance of draft article 16,
paragraph 2, concerning restitution in kind and his only
reservation concerned the limitation about jeopardizing
the wrongdoing State’s territorial integrity. Mr. Ma-
hiou’s comments had been very relevant and the Special
Rapporteur had described them as not incompatible with
his own position,

49. Paragraph 3 proposed two rules. The first stipu-
lated that the State which had committed an international
crime could not invoke failure to respect its dignity as
grounds for limiting its obligation to provide satisfaction
and guarantees of non-repetition. The second rule stipu-
lated that that State was not entitled to benefit from any
principles or rules of international law relating to the
protection of its sovereignty and liberty. Both rules were
logical and legitimate in letter and in spirit.

50. Draft article 17, paragraph 1, set out a rule
whereby any State whose demands under article 16 had
not been satisfied was entitled, subject to a prior finding
by ICJ, to resort to countermeasures under the conditions
and restrictions set forth in paragraphs 2 and 3 of the ar-
ticle. The criticisms already voiced about the scope
ratione personae of the right to react and the ineffective-
ness of an intervention by the Court were also applicable
to paragraph 1 of article 17.

51. Draft article 17, paragraph 2, proposed that the ob-
ligation concerning a prior finding by the Court did not
apply to urgent, interim measures. That was only right,
given the very nature and the potentially devastating ef-
fect of the crime. Under paragraph 3, the principle of
proportionality was to apply to countermeasures taken
by any State. The analogy between crimes and delicts
was applicable in that context, for it was always danger-
ous to seek to stem the evil at its root. Clearly, those
comments would have to be reviewed in the light of the
proposals to be made by the Drafting Committee con-
cerning articles 11, 12 and 13 of part two.

52. Draft article 18, paragraph 1, concerned the atti-
tude to be observed by all States in the case of a crime.
They must do or refrain from doing a number of things.
However, the fact that those obligations came into effect
only subject to a prior decision of ICJ would certainly
impair the effectiveness and urgency of the reaction.
There was thus a case for reviewing that provision so as
to make it more efficacious.

53. He endorsed paragraph 2, under which the *‘crimi-
nal’’ State must not oppose fact-finding operations or
observer missions in its territory for the verification of
compliance with its obligations of cessation or repara-
tion, Nevertheless, clarification was needed of its scope
ratione temporis. Did that obligation come into effect
from the moment when a crime was alleged by any
State, or only after the finding by ICJ that a crime had
been committed? Plainly, the measures would not be
equally effective in either case.

54. As to draft article 19, paragraphs 2 and 3, he
shared Mr. Pellet’s reservations about the link between
international law on responsibility and the constitutional
law of the United Nations. Were those two legal regimes
compatible, particularly in respect of the majority rule?
He also shared the views expressed by Mr. Pellet with

regard to paragraph 4. Paragraph 5 had been repeatedly
criticized, and rightly so.

55.  Article 7 of part three, concerning the settlement
of disputes relating to the legal consequences of an inter-
national crime, as proposed in the seventh report, could
be considered as a positive step towards a mandatory
international system of justice. However, the letter of
that rule could be improved without betraying its spirit.
He thus supported Mr. Pellet’s proposal to reproduce in
that article, mutatis mutandis, the wording of article 66
of the Vienna Convention on the Law of Treaties. In
conclusion, he broadly supported the views expressed by
Mr. Mahiou and Mr. Pellet on the various other ques-
tions raised.

56. Mr. MAHIOU said that he was not sure whether
the question put by Mr. Thiam (2393rd meeting) had
been addressed to the Special Rapporteur, to Mr, Bowett,
or to himself. In the latter event, he should perhaps clat-
ify his own position. Mr. Thiam’s question had con-
cerned, first, the relationship between territorial integrity
and the right to self-determination; and secondly, what
organ or authority might be empowered to decide to dis-
member a State. His own remarks had not addressed the
latter issue. He had simply wished to point out that,
when invoking a number of fundamental principles in
the implementation of sanctions against a State, it was
indeed legitimate to invoke the principle of territorial in-
tegrity, but that in some circumstances it could be
equally legitimate to invoke the principle of the right to
self-determination. In the event of a threat of genocide,
for example, implementation of the right to self-
determination might be one solution advocated.

57. Mr. ROSENSTOCK said that Mr. Mahiou’s re-
marks were yet another illustration of the lack of any
need for a notion of international crimes. The existence
of a right of self-determination—which, if meaningful,
included the right to independence—could not be condi-
tional on the existence of some scheme of crimes and
some complex mechanism based thereon.

58. Mr. VILLAGRAN KRAMER said that, in the case
of Kuwait and Iraq, the Security Council had determined
the frontier between those States and had given Iraq a
mandate to respect that demarcation of frontiers. If Iraq
considered that its territory had been dismembered, then
that was the view of one State; the fact remained that the
Council had performed the function of demarcating a
territory.®

59. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that the question of territorial integrity reminded him
that, when Mr. Thiam had asked what organ might be
empowered to make a decision to dismember a State in
the event of a threat of genocide, he had not been clear
enough when he had stated that it would be for the Court
to decide the issue. That had been an over-hasty re-
sponse, which he now wished to qualify. His position
was, in fact, that any matter pertaining to a dispute over
territory would have to be settled within the framework
of Chapter VI of the Charter of the United Nations,
namely, of Articles 33 to 38, with particular attention

8 Security Council resolution 6387 (1991) of 3 April 1991,
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paid by the Security Council to Article 36, paragraph 3,
as well as to the advisory function of ICJ.

60. Mr. de SARAM said that many controversial ques-
tions of doctrine and State practice were being raised
concerning interpretation of the Charter—an exchange
of views that was very peripheral to the subject under
consideration. The provisions of the Charter must be pre-
served. Difficult questions of interpretation did arise, on
which there were differences of views. Since the Com-
mission often referred to particular cases concerning
which very few members had the fullest possible infor-
mation, he intended in his own statements to follow the
custom of referring to ‘‘State A’’, *°‘B’” and ‘*C’’, and to
purely hypothetical situations.

61. Mr. BOWETT said that to describe the issue as
‘‘peripheral’’ was unduly charitable. In his view, it was a
red herring. The existence of a right to self-
determination and the manner of exercising it were mat-
ters of political judgement, and not matters for a court to
decide. )

62. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that, on the contrary, political bodies and the Court could
both do a good deal within the framework of Chapter VI
of the Charter. The Court could act for example, in given
circumstances, in an advisory capacity and, if the Secu-
rity Council recommended that the parties refer to it un-
der Article 36, paragraph 3, of the Charter, and the par-
ties did so, the Court could operate in a contentious
capacity. But it all depended so much upon the nature of
the dispute or situation, that it was difficult to express a
general opinion. At any rate, to say that the decision was
a political one did not mean that it must be put into the
hands of a political body and that that was an end to the
matter; nor did it mean that the political body could
make a binding decision concerning a hypothetical situa-
tion such as the one to which Mr. Mahiou had referred.

63. Mr. MAHIOU said that Mr. Bowett’s reply had
been elliptical. The problem of the right to self-
determination was indeed essentially a political problem.
Nevertheless, there were circumstances in which a court
could pronounce on such matters. For example, ICJ had
been seized of the question of the right to self-
determination of the Sahraoui people.

64. The CHAIRMAN said it would be a good thing if,
rather than use plenary meetings purely as a forum in
which to deliver formal statements, members occasion-
ally also engaged in informal interaction of the sort that
had just taken place. As the Chairman, however, he ap-
pealed to members to follow the usual practice and avoid
making reference to specific countries in their illustrative
submissions. While there was obviously no intention to
pass judgement on any case when all the relevant facts
were not available and the advocates for all parties were
not present, exercise of some restraint in that regard
would none the less help the Commission to consider is-
sues amicably and harmoniously.

The meeting rose at [ p.m.
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State responsibility (continued) (A/CN.4/464/Add.2,
sect. D, A/CN.4/469 and Add.1 and 2,) A/CN.4/
L.512 and Add.1, A/CN.4/L.513, A/CN.4/L.520,
A/CN.4/1..521 and Add.1)

[Agenda item 3]

SEVENTH REPORT OF THE SPECIAL RAPPORTEUR
(continued)

1. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that he wished to submit to the Commission a few con-
siderations which might, in his view, help to clarify
some of the questions raised during the debate. It seemed
to him that certain issues, all of which relate to the insti-
tutional aspects, had perhaps not been sufficiently clari-
fied either in his seventh report (A/CN.4/469 and Add.1
and 2) or in the articles he proposed.

2. The first issue was how to shorten the judicial phase
of the proposed procedure. Concern had been expressed
by a number of speakers with regard to the proposed role
of ICJ in the existence/attribution determination pro-
cedure. As rightly pointed out, the Court was too slow in
its pronouncements. In addition, to involve the Court
would be to imply the attribution to it of a compulsory
jurisdiction. Both drawbacks could be avoided, it had
been suggested, if the legal phase were entrusted to an
ad hoc commission of jurists appointed by the political
body (the General Assembly or the Security Council).
The League of Nations practice had been cited as an ex-
ample.

3. While he agreed that a more expeditious procedure
should be envisaged, he seriously doubted that a com-
mission of jurists appointed ad hoc by the political body
would really be a better choice. Admittedly, any politi-
cally appointed panel of jurists would be more likely to
do the job more expeditiously, but it would inevitably be
tainted with partiality. Those concerns could perhaps be
met by using the suggested ad hoc idea in a different
way. First of all, the General Assembly or the Security
Council could appoint an ad hoc prosecuting body which

1 Reproduced in Yearbook . . . 1995, vol. I (Part One),
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would perform the functions of investigation/fact-finding
and would also promote expeditious proceedings. Sec-
ondly, the President of ICJ could appoint—directly or
following a vote by the members of the Court—an ad
hoc Chamber of five judges that would be assigned ex-
clusively to the case in question as soon as one or more
States had seized the Court following the political
body’s ‘‘concern resolution’’. Given that such monstrous
wrongful acts were a relatively infrequent occurrence,
such an arrangement might suffice. If not, an increase in
the number of judges of the Court—for example, by five
additional judges—could be envisaged at some future
stage so that the appointment of an ad hoc Chamber
would not interfere with the performance of the Court’s
ordinary functions.

4. With regard to the problem of compulsory jurisdic-
tion, a compulsion would be equally inherent in the judi-
cial phase, whether the Court solution or the solution of
an ad hoc commission of jurists was adopted. That phase
would have to be accepted in the project as compulsory,
whatever the nature—permanent or ad hoc—of the tech-
nical organ called upon to pronounce. Such compulsory
jurisdiction would, however, be limited; and the limita-
tion of its scope would be achieved, in both cases, by the
requirement of a preliminary *‘screening’’ of accusations
effected by the General Assembly or the Security Coun-
cil in order to prevent possible abuse of the compulsory
procedure to which he referred in his seventh report. It
was to prevent the extension of the Court’s competence
beyond the area of crimes, and notably to delicts, that the
possibility States had of seizing the Court was made sub-
ject to the condition, as provided for in paragraph 2 of
draft article 19, of a prior vote of the General Assembly
or the Security Council resolving, by a qualified major-
ity, that the allegation justified ‘‘grave concern’’.

5. The second issue concerned the ‘‘constitutionality’’
of paragraphs 2 and 3 of draft article 19, about which
some members had expressed concern. In particular, one
member had pointed out that the voting and majority
rules, in both the General Assembly and the Security
Council, were laid down under the Charter of the United
Nations or the rules of procedure of each organ. Al-
though he did not think that the two paragraphs in ques-
tion really raised constitutional issues, an express refer-
ence to those requirements in the draft article might not
be indispensable.

6. The third issue concerned the participation of
“‘third”’ States in the proceedings under paragraph 4 of
draft article 19. Concern had been expressed by one
speaker with regard to the title of ‘‘third’’ States’ partici-
pation in proceedings before ICJ in the hypothesis con-
templated in that paragraph. According to that speaker,
third States should intervene under Article 62 or 63 of
the Statute of ICJ. He (the Special Rapporteur) had,
however, deliberately excluded the possibility of inter-
vention under Articles 62 and 63 of the Statute of the
Court because, in such a case, the intervening State was
not a principal party to the proceedings. In the hypothe-
sis he envisaged, ‘‘third’’ States should participate as
“‘principal’’ parties alongside the original applicants
under Article 36, paragraph 1, of the Statute of the
Court.

7. The fourth issue related to the delicate problem of
‘‘differently injured States’’. A number of speakers had
rightly referred to the importance of the question
whether and how account should be taken, in setting
forth the legal consequences of crimes, of the fact that
not all States were necessarily injured in the same way
and to the same extent. Although the issue was not ex-
clusively relevant to the consequences of crimes, special
concern was justified. The difficulty of the problem did
not, however, exclude the need to deal in the draft with
the consequences of crimes.

8. Before attempting to define a solution, the real di-
mensions of the problem of differently injured States
must first be more clearly assessed. First, the differentia-
tion did not exist in every case. As he had noted in his
fourth report,” marked differences existed in a case of
aggression or of massive environmental pollution. Be-
tween the plight of the direct victim of aggression or the
plight of the State whose coasts were affected by the
consequences of massive sea pollution, on the one hand,
and the injuries suffered by States that were, geopoliti-
cally or geographically, very distant, on the other, there
would be decreasing degrees of material injury. But if
the environmental crime reached the ‘‘global com-
mons’’, all States would be equally affected and equally
injured.

9. At all events, no unequal injury could derive, as be-
tween States, from violations-——whether ‘‘criminal’’ or
*‘delictual’’—of international obligations relating to hu-
man rights, self-determination or racial discrimination.
In such cases, the nationals or the population of the
wrongdoing State, or a minority inhabiting the wrong-
doing State’s territory, were directly affected, but not
other States. However, all States were legally injured by
the internationally wrongful act, whether it was a delict
or a crime. To deny that point would be tantamount to
throwing overboard not merely a problem relating to the
consequences of crimes, but also the problem of the con-
sequences of any erga omnes breach, whether it was a
delict or a crime. The concept of erga omnes breaches
had, rightly or wrongly, been universally accepted, at
least since ICJ had for the first time laid down the con-
cept of an erga omnes obligation, notwithstanding the
obvious difficulties of its application.

10. The problem was therefore to determine in what
sense injured States were equal and in what sense they
differed from the standpoint of the legal consequences
(substantive and instrumental) of an erga omnes breach,
whether criminal or delictual. In what sense were they
equal or different, from the standpoint of demanding ces-
sation/reparation and eventually applying countermeas-
ures? Draft article 5 bis, which he had proposed in his
fourth report’ and which had been before the Drafting
Committee since 1992, answered those questions only in
part. It answered the basic question whether all States
were equally entitled in law to demand cessa-
tion/reparation and eventually to react with countermeas-
ures. The question ‘‘in what sense do the injured States
differ when they differ’”” remained, of course, unan-

2 Yearbook . . . 1992, vol. I (Part One), p. 1, document A/CN.4/444
and Add.1-3, see especially pp. 45-46, paras. 135 to 139.

3 Ibid., p. 49, para. 152.
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swered. His tentative answer to that question was that,
while all injured States were equally entitled to demand
cessation/reparation and eventually to take countermeas-
ures, they were not necessarily entitled to demand for
themselves or to take measures for their own material
benefit. Specifically, they were entitled to demand cessa-
tion/reparation for the benefit of each injured State in so
far as it was injured and to resort, if necessary, to sanc-
tions. In his view, it was by a rule of that kind that arti-
cle 5 bis should be completed by the Drafting Committee
and placed in the initial section of part two of the draft,
where it belonged. The reason why he had not himself
completed article 5 bis was that he had been waiting for
a collective reaction to that first attempt which, he
trusted, would soon be forthcoming. He was inclined to
believe, subject to correction, that an article 5 bis so
completed should apply mutatis mutandis in the case of
crimes. A provision to that effect, once article 5 bis had
been worked out by the Drafting Committee, could be
inserted in the draft articles on the consequences of
crimes as set forth in his seventh report.

11. Some of the subparagraphs of paragraph 1 of draft
article 18 could prove useful, subject to further reflection
on them in the Drafting Committee, in dealing with the
issues raised by the multiplicity of injured States. Sub-
paragraphs (c), {f) and (g) could, in particular, be useful
in securing, in the case of crimes, forms of cooperation
and coordination among the injured States that might
less easily be made the object of obligation in the case of
delicts.

12. The fifth and last issue was whether States should
not be entitled to implement the legal consequences of a
crime prior to the judicial determination of exist-
ence/attribution. He had taken good note of the sugges-
tion made by one member of the Commission that the ju-
dicial determination envisaged in draft article 19 should
follow and not precede the implementation by States of
the legal consequences of crimes defined in draft arti-
cles 15 to 18. In view of the importance of that issue, he
believed that it should be carefully explored by the mem-
bers of the Commission, in which connection he thought
it necessary to make three essential points that were per-
haps overlooked by the objectors.

13.- First, he trusted that, in considering the said sug-
gestion, as compared to his proposed solution, due
account would be taken of the provisions of draft arti-
cle 17, paragraph 2, relating to interim measures, as well
as of draft article 18, paragraph 1, subparagraphs (f) and
(g). Those provisions should help to reduce the concern
to ensure as early an implementation as possible of the
legal consequences of the crime, especially in certain
cases. Secondly, in his view, the abbreviation of the judi-
cial determination he had proposed might speed up the
procedure, and thus also help to minimize the concern in
question. Lastly, he trusted it would not be forgotten
that, in all cases of crime, and although the injured States
had to wait, following the decision of a political organ,
for a judicial determination before implementing the le-
gal consequences of crimes, namely, the special or sup-
plementary consequences under draft articles 15 to 18, as
proposed in the seventh report, they were of course enti-
tled, without waiting for compliance with the condition
laid down in draft article 19, to implement the legal con-

sequences which derived from articles 6 to 14 of part
two as applicable to delicts, since in most cases a crime
also included a delict.

14. In conclusion, he urged the members of the Com-
mission to reflect on all those questions and, if neces-
sary, to help amend draft article 19, in particular, so as to
make it clearer that the regime of special consequences
of crimes had no dramatic, negative effect on the capac-
ity to react to delicts in a timely fashion.

15. Mr. PAMBOU-TCHIVOUNDA said that the state-
ments during the discussion that had taken place at the
Commission’s forty-sixth session on the sixth report on
State responsibility had crystallized into two opposing
views. The pessimist view, which denied that the divi-
sion of an internationally wrongful act into the two cate-
gories of delicts and crimes had any relevance, had en-
deavoured to dissuade the Special Rapporteur from
embarking on a special regime for State crimes. The op-
timist view, which he espoused, considered that the ma-
terial differentiation of wrongdoing was a creation and
an achievement of the Commission and that it was for
the Commission to deal with it by means of a normative
projection that would take account of the specific nature
of State crimes. At the current session, the Commission
had before it the Special Rapporteur’s seventh report
and, notwithstanding all the different views, should ex-
press its appreciation to its author. The report should be
given a favourable reception despite the imperfections
from which it suffered throughout. Some speakers had
referred to those imperfections, but without sufficiently
emphasizing the intrinsic difficulties of the topic, which
were mainly of three kinds.

16. The first difficulty, which was methodological,
arose out of the order adopted by the Commission itself
for dealing with the consequences of an internationally
wrongful act, considered from the standpoint of its
dual—delictual and criminal—component. That order
did not however correspond to that adopted for the word-
ing of the definition of crimes and delicts in article 19 of
part one? and, if anything, went in the opposite direction.
The Commission had conceivably, for reasons of con-
venience and pragmatism, adopted an approach consist-
ent with that of Descartes in the Discourse on Method,
according to which a given subject was considered by
proceeding from the simplest to the most complicated
considerations, But it was conceivable to a certain extent
only and common sense tended to recommend to the
contrary. The adaptation of a pre-existing regime for
crimes would certainly have made the Special Rappor-
teur’s task easier, had that task consisted of the elabora-
tion of a regime for delicts.

17. The second difficulty, which was technical, made
the Commission, so far as the consequences of crimes
were concerned, a prisoner of its legacy, namely, of part
one of the draft articles,” which had in turn been affected
by the legacy of the law of treaties. The methodological
opening created by the generic term ‘‘internationally
wrongful act’” probably formed part of the progressive
development movement that the Commission had

4 See 2391st meeting, footnote 8.
5 See 2394th meeting, footnote 4.
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wished to stamp on the international law of State respon-
sibility that was being codified. None the less, by mak-
ing it multilateral, in keeping with that dual legacy, it
had altered the fundamental bases of machinery which,
in its spirit and essence, remained bipolar. That obvi-
ously created problems. In particular ‘‘the universaliza-
tion of the status of injured State’’, as referred to in the
seventh report, had politicized the matters.

18. The third difficulty was precisely of a political
nature. The subject matter of paragraphs 2 and 3 of arti-
cle 19 of part one, whether it was the essential obligation
that was the subject of the breach or the result of such
breach, was of a political nature. The interests that moti-
vated the actors, gave rise to the reactions or determined
the conduct were only the reflection of the political na-
ture of State crime. State crimes were internationally
wrongful acts of a political nature. It was inconceivable
to him that, both before and after 1976, the Commission
had had a different perception of the matter, for that was
what explained the split that divided it as to the principle
and relevance of a specific regime for State crimes. He
could not accept that that split derived from the distinc-
tion between substantial consequences and instrumental
consequences, which rather called to mind the very close
relations between law and politics in international rela-
tions. Given those relations, how could a system of arbi-
tration be devised and rebalancing machinery found that
would restore law to its place without politics being un-
dervalued or disregarded? That was the object of the task
with which the Special Rapporteur had been entrusted.

19. The schema proposed by the Special Rapporteur
was acceptable, even if it needed to be rewritten, im-
proved or corrected by the Commission. He wished to
make a contribution to the debate by formulating a num-
ber of comments relating, first, to the argumentation and,
secondly, to elements of the proposed mechanism.

20. The argumentation which formed the substance of
the seventh report related to both the normative and the
institutional aspects—which of course were closely
linked—of the consequences of international crimes. He
would begin by commenting on a question that had
given rise to a discussion for which the Special Rappor-
teur perhaps bore part of the responsibility, namely, the
question of terminology. The Special Rapporteur had
certainly wanted to impart a meaning to the concept of
fault and of the wrongdoing State which recurred like a
refrain in almost every paragraph of the seventh report.
What were the reasons for that resurgence of the concept
of fault, which some had seized on to make it the crite-
rion for characterizing an act as a crime and, conse-
quently, for distinguishing between the two categories of
internationally wrongful acts covered by article 19 of
part one? He could not agree with such an interpretation,
for article 19 was clear. An internationally wrongful act
was considered to be a generic category. A crime was an
internationally wrongful act and so was a delict. What
mattered in both cases was the breach of an international
obligation. The intent supposedly underlying the breach
was of little importance. Accordingly, a crime could not
be characterized as such on the basis of the perpetrator’s
wrongful intent, for that intent was not known. The dis-
cussion on that point therefore appeared to be redundant.

21. Another perplexing aspect of the seventh report
was its author’s decision not to refer until a fairly late
stage, under the heading of ‘‘The indispensable role of
international institutions’’, to the list of crimes appearing
in paragraph 3 of article 19 of part one. He wondered
whether a recapitulation of that list placed much earlier
on in the report, straight after the introduction, would not
have helped the Special Rapporteur to shed light on the
ambiguities of wording and substance contained in para-
graphs 2 and 3 of article 19 or, at the least, on a doubt
the Special Rapporteur had raised in the sixth report® that
the question was very likely to arise whether the list ever
had been and currently was the most satisfactory. In his
opinion, that question was one of those that robbed the
topic of scope and perspective and created the impres-
sion of going around in circles.

22. 'The reference to ‘‘rules of international law in
force” in article 19, paragraph 3, was relevant to the
characterization of crimes and to going further than the
list, which, as the words *‘inter alia’’ clearly indicated,
was not intended to be exhaustive. It was relevant be-
cause the identification of the rules in question—whether
they originated in customary law or in treaty law or
whether, for example, they related to the new law of the
sea or the law governing international communications
on the basis of case law (Oscar Chinn case,” Corfu
Channel case®)—would reveal which among them set
forth obligations that were essential to the protection of
fundamental interests of the international community;
and such an identification could perfectly well be made
by the Commission, if not in plenary, then, at least in the
Drafting Committee.

23. Moreover, the seventh report gave rise to some
questions relating to certain specific modalities of the
general obligation of restitution and the method consist-
ing in transposing to the regime applicable to crimes all
the elements of the regime applicable to delicts. Two
factors were essential in that regard, namely, the object
of the breach, or in other words the type of crime com-
mitted, and the preliminary determination of the benefi-
ciary of reparation. The former of those two factors
would reveal the limits of restitution in kind, or even of
compensation, in the case of a crime, and the second
would weigh fully in the justification of entitlement to
act within the framework of a judicial body for the pur-
poses of reparation. But did not the distinction between
directly injured States and others which supposedly were
only indirectly injured make the very concepts of inter-
national community and crime relative, and have the
same effect on the basic elements of the definition of a
crime in that questions of substance were going to arise,
first, a priori at the level of the bodies entrusted with the
characterization of a crime, and, secondly, a posteriori
because of the specific implications of such a characteri-
zation. The principle of prior determination of the crime
and of its attribution to a State was the keystone of the
regime of crimes being elaborated, and the Special Rap-
porteur proposed not only the theory of that principle,
but also a system for its technical application which, as

6 See 2393rd meeting, footnote 3.
7 Judgment, 1934, P.C.1J., Series A/B, No. 63, p. 65.
8 See 23815t meeting, footnote 9.
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the Special Rapporteur conceded, could and should be
amended and corrected by the Commission.

24. The assumption which formed the basis of the Spe-
cial Rapporteur’s reasoning and which the Commission
ought to endorse was that, if the concept of crime consti-
tuted a legal category, it was logical that the determina-
tion of correspondence between de facto situations, or in
other words the alleged crimes, and the definition of
crimes in article 19 could and should be entrusted to a
judicial rather than a political body. The required deter-
mination was, in fact, a legal one on the basis of an al-
ready existing standard, the definition contained in arti-
cle 19. Within the framework of the United Nations
system, the Special Rapporteur preferred recourse to ICJ
rather than to the General Assembly or the Security
Council. Several speakers had drawn attention to the
shortcomings of ICJ, but they had done so in order to
justify some alternative solution rather than to express a
general and categorical opposition to that proposed by
the Special Rapporteur. For his part, he had no precon-
ceived ideas about the matter, but felt that there were
three important points to be made. First, the Commission
should beware of the risk of slipping from the universe
of reparations into that of sanctions, from a system of
‘‘compensation’’ into one of ‘‘security’’. The possible
overlapping of the jurisdictions of different bodies was
connected with that risk. Secondly, the slowness of the
Court’s workings was not a convincing argument, in the
sense that the judicial settlement of any dispute arising
from the violation of a legally protected interest was
likely to be slow rather than swift, as proved by the ex-
amples of Bosnia and Rwanda, or the Corfu Channel
case, in which the ideas the Commission was exploring
now had already been taking shape. Lastly, from the
viewpoint of going further than the list in article 19, it
might perhaps be of interest to envisage recourse to
existing international courts, either at the regional level
(for example, in the human rights area) or within the
framework of specific regimes (in particular, that of the
new law of the sea) establishing some erga omnes
obligations—in other words, obligations whose breach
constituted a crime within the meaning of article 19,
paragraph 2.

25. As to the draft articles of part two proposed by the
Special Rapporteur in his seventh report, draft article 15
did not seem to give rise to any particular problem. Arti-
cle 16, on the other hand, and particvlarly its para-
graph 2, made him wonder at what point the designation
of the injured State was to take place and whether resti-
tution in kind was conceivable in every case. The ques-
tion was basically that of the scope of the jurisdiction of
the body entrusted with the determination of the crime.
In other words, did the attribution of a crime to a State
include, in an implicit and incidental manner, the deter-
mination of the ‘‘circle of injured States’’? If so, did
such dualism apply to all crimes? In any event, it would
be preferable to insert the words ‘‘where necessary’” af-
ter the word “‘obtain’’ in paragraph 2 of draft article 16.
Draft article 17 gave rise to two sets of problems, one of
connection with other articles and the other of clarifica-
tion. In its connection with draft article 16, it bore the
stamp of uncertainty as to who had the right to resort to
countermeasures. In particular, the Special Rapporteur
might explain in the Drafting Committee the various

uses of the terms ‘‘every State’’, ‘‘every injured State’’
and ‘‘all States’’. Similarly, were interim measures re-
quested by all States or only by certain particular States
and on what basis? The right to resort to countermeas-
ures also created a connection between draft articles 17
and 18. The implementation of the provisions of both
articles was subject to the same condition of prior deter-
mination of the crime, which gave rise to the question
whether the implementation of the obligations embodied
in article 18 did not form part of resort to countermeas-
ures. If not, was the implementation of those obligations
left to the discretion of States or did it take place under
the supervision of the international community? But, if
so, who would be the arbiter? Lastly, draft article 19,
which was the keystone of the edifice, and in particular
its paragraphs 2, 3 and 4, could and should be altered,
again for the sake of clarity. The Commission should, in
any event, receive the seventh report favourably and,
with the assistance of the Special Rapporteur—that
open-minded and least doctrinaire of men—<clarify all
the elements that would enable him to draw up a well-
ventilated and rationally acceptable text in the interests
of the international community as a whole.

26. Mr. ROSENSTOCK, referring to the statement
made by the Special Rapporteur at the beginning of the
meeting, said he thought that the Commission was on the
wrong track in wanting to build the second part of the
draft on a text, that of article 19 of part one, that was full
of infelicities if not absurdities, such as the definition of
an international delict as any internationally wrongful act
which was not an international crime in accordance with
paragraph 2 of the same article, thus making it impos-
sible to respond to a crime in the same way as to a delict.
As to the ‘‘constitutional’’ problems raised by other
speakers, everything would depend on what the Special
Rapporteur meant to cut out of his proposals, but the
problems in question were not confined to Articles 18
and 27 of the Charter of the United Nations; they also re-
lated to Articles 12, 24 and 39. The ballot proposed by
the Special Rapporteur combined the negative aspects of
both systems to create a potential monster. So far as the
commission of jurists that was supposed to act as pros-
ecutor was concerned, if that meant the General Assem-
bly or the Security Council having to set up a subsidiary
organ to conduct the prosecution of a State in ICJ, that
was a highly inadvisable route to follow. Nothing in the
Special Rapporteur’s new proposals therefore cured the
fatal problem of all his imaginative constructs, namely,
that the compulsory jurisdiction of the Court would not
be acceptable to States. He appreciated the Special Rap-
porteur’s undeniable creativity, but thought that it re-
flected a desire to attain a castle in the sky and to put off
the recognition that nothing remotely similar to the pro-
posed system was going to work. The experience of the
Council, all the way back to the case of Southern Rhode-
sia,” clearly showed that dealing with problems which
involved threats to international peace and security did
not need the imaginative construct of crimes of States.
The real question continued to be that of the purpose of
the proposed edifice: were there any acts which the inter-
national community might plausibly consider to be
crimes of States and which did not represent threats to

9 Security Council resolution 277 (1970) of 18 March 1970.
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international peace and security? Obviously, such cases
could only be peripheral ones that could be dealt with as
erga omnes violations, combined with some refinements
of the concepts relating to directly or indirectly injured
States. The question that needed answering was why the
Commission should construct the whole edifice for pe-
ripheral cases and, by so doing, jeopardize meeting the
time-limits it had set itself for the first reading, espe-
cially as the text it would eventually produce would not
be likely to contribute to the progress of international
law or the promotion of international peace and security.

27. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that Mr. Rosenstock’s statement was out of order inas-
much as the Commission was in the process of consider-
ing the way in which he had acquitted himself of the task
it had entrusted to him at the preceding session. He had
worked very hard on the preparation of his report, which,
like all reports, was certainly not perfect and needed to
be improved by the Commission. That Mr. Rosenstock
was against article 19 of part one was his own business,
but he had no right to demand that the Commission
should consider whether or not it should maintain arti-
cle 19 or deal with the problem of the consequences of
internationally wrongful acts characterized as crimes un-
der that article.

28. Mr. MAHIOU said that there were differences of
opinion within the Commission on the concept of crime
and on article 19 of part one. From a logical point of
view, it could be asked whether the Commission was
right to deal with the consequences of crimes first and
revert to article 19 afterwards, but the fact was that, at
the present stage of its work, the Commission was in the
process of considering those consequences. Therefore it
must, without prejudging the reactions of States, ac-
quaint them with the consequences it drew from crimes,
leaving it to them to express their views on that subject
and, consequently, on article 19. Since consensus
seemed difficult to reach, the Commission might on
completing the first reading, submit not a single proposal
to the General Assembly and to States, but a proposal
containing two alternatives or even two separate propos-
als, one based on the determination of the crime being
made by States and the other on that determination being
made by a mechanism which, in addition to determining
the existence (or non-existence) of a crime, would decide
on the lawfulness of the consequences to be drawn there-
from by States or any other institution.

29. Mr. HE thanked the Special Rapporteur for his eru-
dite and elaborate report accompanied by recommenda-
tions reflecting his deep conviction about the course he
believed the Commission should follow.

30. After due reflection he had to admit, with great
reluctance, that despite the ingeniousness, boldness and
imagination of the Special Rapporteur’s ideas, ap-
proaches and reasoning, the envisaged system might be
far from practicable. He feared that the gap between the
ideal and the reality remained serious and great and that,
for that reason, the Commission’s work might lead no-
where because the resulting draft articles, even if they
could be accepted by some States in the form of a con-
vention, still could not affect the competence of United
Nations organs as defined by the Charter.

31. The fundamental issue continued to be the use of
the term ‘‘State crime’’ in the field of international law
in a sense other than the meaning it had in internal law,
such usage was bound to cause concern to most sectors
of international public opinion.

32. It was widely accepted that States did not commit
crimes, but individuals did. Under international law, the
State was composed of certain basic elements, namely,
territory, population and administrative organs. If a State
were to be established as a subject of crime, the question
might be asked whether the main elements constituting it
should be considered as committing a crime. For terri-
tory or population in an integral sense, the answer was
no. For juridical persons, including administrative or-
gans, the question whether or not they could be consid-
ered as subjects of crime was disputable. That problem
had been dealt with by States in a variety of ways. But,
in any case, the State itself had been exempted from
criminal responsibility, since it alone was entitled to
punish and since it could not punish itself.

33. By extension, it was difficult to see who, in an
international community of some 184 sovereign States
on an equal footing with one another, all with the power
to punish, could exercise such power over other sover-
eign States. True, the Charter of the United Nations en-
dowed the Security Council with the power to maintain
international peace, but it gave the Council no legal or
criminal function with regard to States. ICJ was the only
permanent judicial organ for the settlement of disputes,
but its jurisdiction was founded on voluntary acceptance
by States. That being so, it would be difficult to imagine
how the United Nations machinery could operate in the
way envisaged by the Special Rapporteur.

34. Reverting to the argument that only individuals,
but not States could commit crimes, he said that, in a
sense, the State could be considered as an instrument
which individuals could use in order to commit crimes.
Thus, criminal responsibility would fall on the individ-
uals and the crimes committed would constitute crimes
of individuals. Persons in the leadership of a State might
use its territory, resources, people and administrative or-
gans to engage in internationally wrongful acts for crimi-
nal purposes. Furthermore, as Mr. de Saram had pointed
out (2394th meeting), to use the term ‘‘attribution’” to
mean that a State was liable to compensate for harm
caused by its officials or agents was one thing, but to im-
pose the vicious label of ‘‘criminal’’ on the entire popu-
lation of a State because of the conduct of some of its
leaders was another. That was not fair to the population
of the offending State and could not be justified.

35. That was why it had been suggested that, if the
main objective was deterrence, the best way of achieving
that objective was to attribute criminal responsibility to
the individuals from the offending State who had de-
cided to commit the wrongful act. Imposing criminal re-
sponsibility on the State—an abstract entity—would di-
lute the deterrent effect on the individuals who were
criminally responsible.

36. As to international practice, the Niirnberg and
Tokyo Tribunals had tried and punished individuals as
government leaders who had committed crimes against
peace and humanity. The International Tribunal for the
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former Yugoslavia'® and the International Tribunal for
Rwanda'' had jurisdiction to try not State ‘‘crimes’’, but
crimes of aggression and genocide committed by indi-
viduals. Moreover, the draft statute for an international
criminal court and the draft Code of Crimes against the
Peace and Security of Mankind also applied to individ-
uals. The proposal that ‘‘crimes’’ should be attributed to
States therefore did not reflect contemporary State prac-
tice.

37. The concept of ‘‘crime’’ as provided for in arti-
cle 19 of part one encroached on the field of primary
rules and went beyond the Commission’s role, which
should be to set forth the secondary obligations that
would arise in the event of any breach of primary rules.
Consequently, to persist in addressing the legal conse-
quences of a questionable notion—State ‘‘crime’’—
would only prolong the debate and divert the Commis-
sion from the important task of elaborating a set of rules
on State responsibility.

38. If the concept of ‘‘crime’’ were to be introduced
into the draft articles on State responsibility, clear provi-
sion must be made for the judicial system that would de-
termine that a crime had been committed. In that connec-
tion, the Special Rapporteur had proposed, in draft
article 19 now before the Commission, that the main or-
gans of the United Nations—the General Assembly, the
Security Council and ICI—should, in playing their re-
spective roles, together take the important decision to
implement the special provisions on the legal conse-
quences of crimes. That proposal, which was bold and
imaginative, seemed attractive. It should, however, be
remembered that the Council and Assembly were politi-
cal bodies whose mandates were defined in the Charter
of the United Nations: the function of the Council in
maintaining international peace and security was purely
political and had nothing to do with legal judgements
and the role of the Assembly was also political and lim-
ited to deliberations and recommendations. The sugges-
tion that the Council or the Assembly should consider
whether an ‘‘international crime’” would justify the
grave concern of the international community would
mean that the Council or the Assembly would become
involved in the legal field in that they would be enabled
to exercise a de facto judicial function which should be
exercised ipso facto by an international judicial body.
The question whether such a proposal was in conformity
with the Charter therefore merited further study. It was
also a matter that concerned the interpretation of the
Charter, which was outside the Commission’s mandate.

39. Reference to ICJ was a good idea, but, as Mr.
Bowett had pointed out (2392nd meeting), the problem
was that, as a rule, the Court took a long time, some-
times several years, before arriving at a decision. It was
because of that problem that the Special Rapporteur had
suggested the number of judges should be increased.
That, however, would not speed up the work of the
Court, but would involve an amendment to the Charter
and to the Statute of the Court, which was outside the
Commission’s field of competence.

10 See 2379th meeting, footnote 5.
1 1bid,, footnote 11.

40. At the preceding session, he had been among those
who had advocated that the legal consequences of an in-
ternationally wrongful act should be addressed on the
basis of the distinction, not necessarily between crimes
and delicts, but between quantitatively less serious and
more serious internationally wrongful acts. That might
provide a way out of the Commission’s dilemma. The
Special Rapporteur, however, insisted on dealing with
the legal consequences of ‘‘State crimes’’ separately,
thus placing the new draft articles on a questionable ba-
sis. In the circumstances, he would reserve his position
on draft articles 15 to 20, as proposed in the seventh re-
port, but he wished in passing to make a few comments
in that connection.

41. The draft articles on State responsibility should be
based on the principle of the sovereign equality of States
and should exclude any unduly excessive demands that
encroached on the rules and principles of international
law relating to the protection of the sovereignty, inde-
pendence and stability of the offending State. Yet such
limitations had deliberately been omitted from draft arti-
cle 16. That article also provided that every State was
entitled to demand full reparation. Given that, in the case
of “‘crime’’, all States were injured States, did that mean
all States had the right to demand full reparation regard-
less of the limited resources of the offending State?
Should a distinction be drawn between injured States
and States entitled to demand reparation, as had been
done between directly injured States and indirectly in-
jured States? The underlying logic of the article seemed
questionable.

42. The provisions on restitution in kind, satisfaction
and guarantees of non-repetition also raised certain diffi-
culties.

43, It was important to strike a certain balance between
the progressive development of international law and its
codification. While the Commission should look beyond
the stark realities, so as to promote the progressive de-
velopment of international law, it should be wary of pur-
suing an ideal that was too far removed from reality lest
the outcome of its work should prove unacceptable to
States and, hence, futile. It was also necessary to ensure
consistency between international law and State practice.
The approach contemplated, whereby the system of in-
ternational responsibility would be made into a system
parallel or supplementary to the system under the Char-
ter, seemed too ambitious to succeed. It would be better
if, with a view to carrying out its mandate, the Commis-
sion confined itself to setting up a system of secondary
obligations on State responsibility, which was already a
difficult and complex task. On practical grounds, he
would agree with the suggestion made by some del-
egations in the Sixth Committee, at the forty-ninth ses-
sion of the General Assembly, that consideration of the
question of the legal consequences of international
crimes should be deferred until second reading.'? Al-
though that suggestion would leave an undesirable gap
in the draft articles, it would provide a solution to the
current dilemma.

12 See Official Records of the General Assembly, Forty-ninth Ses-
sion, Sixth Committee, 25th meeting, para. 4.
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44. Mr. ROSENSTOCK said that the Special Rappor-
teur was free to think as he saw fit of his suggestions,
. comments, questions or analyses, but he would appreci-
ate it if he did not engage in ad hominem argumentation.

45. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that he had engaged not in an ad hominem argument but
in an argument in reply to what he considered to be out
of order proposals. Mr. Rosenstock was out of order in
raising the question whether article 19 of part one, or any
other article in the draft, should deal with crimes. At the
present stage, the issue was to find solutions for the im-
plementation of the consequences of crimes, and not to
discuss whether article 19 of part one, as adopted on first
reading, should stand.

46. The time argument was not valid. If the draft arti-
cles under consideration were sent back to the Drafting
Committee with all the comments and proposals made in
plenary in that connection, the Drafting Committee
could start to consider them at the current, or next, ses-
sion. He did not see why the Commission should come
back all the time to the use of the word ‘‘crime’’, which
had been adopted in article 19 of part one: it was not his
invention and he did not insist on it. Nor did he intend to
propose that a given consequence should or should not
have a punitive character. He had simply indicated the
supplementary or special consequences of crimes and
ways and means of implementing them. It was up to the
Commission to discuss those questions at the current and
next sessions and at least to try to produce draft articles
on the subject. The waste of time was caused by the im-
proper attempts, by some members, to remove article 19
of part one beforehand.

47. Mr. SZEKELY said that he was grateful to the
Special Rapporteur for his courage in placing the
strengthening of the rule of law in international relations
before the cold, calculating and selfish realism of the in-
dividual interests of States.

48. In his excellent seventh report, the Special Rappor-
teur mentioned two interdependent problems to which
the distinction between an international delict and an
international crime gave rise. The first problem con-
cerned the rules governing the determination of the spe-
cial or supplementary consequences of crimes as com-
pared to the consequences of delicts, while the second
concerned the institutional question of the appointment
of the entity or entities that would determine and/or im-
plement such special or supplementary consequences. As
one who was resolutely in favour of the distinction be-
tween an international delict and an international crime,
he was also in favour of the aggravation of the conse-
quences of crimes as compared to the consequences of
delicts. For the same reason, he was, moreover, in favour
of the intervention of international institutions to deter-
mine who had committed an international crime and to
implement the special or supplementary consequences of
that crime so as to make it possible to prevent, or at least
minimize, the possibilities of arbitrary action that were
more likely if States, taken individually, had to do the
same without any control.

49. Clearly, therefore, the Special Rapporteur had had
to meet the enormous challenge of devising a credible
scheme whereby the existence of a crime could be deter-

mined and its attribution decided in a legally objective
manner,

50. He started to construct that scheme in draft arti-
cle 15 of part two, in which he proposed the regime of
supplementary substantive and instrumental conse-
quences. His own view was that that regime should be in
addition to the regime of the legal consequences entailed
by a delict, *’ not ‘‘without prejudice’’ to it. In draft arti-
cle 16, the Special Rapporteur introduced the first adjust-
ment by aggravating the consequences of a delict in the
case of crime: the State which committed a crime would
not enjoy the benefit of the exceptions provided for in
article 7, subparagraphs (¢) and (d),which provided that
restitution in kind was due provided, and to the extent,
that it

would not involve [for the State which committed the wrongful act} a
burden out of all proportion to the benefit which the injured State
would gain from obtaining restitution in kind instead of compensation

or that it

would not seriously jeopardize the political independence or economic
stability of the State which has committed the internationally wrongful
act, whereas the injured State would not be similarsly affected if it did
not obtain restitution in kind.

51. In the first case, he agreed the criterion should be
that the wrongdoing State must, in so far as possible, re-
establish a situation whose maintenance was essential for
the international community even if that would mean a
very heavy burden for it. In the second case, it would be
reasonable, in his view, to provide that the restitution in
kind imposed on the wrongdoing State would be con-
fined to safeguarding the vital interests of its population.
In that connection, he wondered whether it was possible
for the State to suffer serious economic consequences
without the vital interests of its population being endan-
gered. In practice, it was probable that those vital inter-
ests would be seriously affected by the State crime and
that it would be the population, always the weaker and
more vulnerable party, who would pay for the crime or
be punished for it, and not so directly the natural persons
or groups of natural persons who ran the Government or
took decisions. Similarly, because of the disproportion-
ate burden restitution in kind represented by comparison
to compensation, the exception to the limitations set
forth in article 7, subparagraph (¢), to which reference
was made in article 16, could, in practice, affect the vital
interests of the population more than those of officials
who, through the acts they had committed under cover of
the Government’s prerogatives, had caused the State to
commit an international crime. That was an added reason
for aggravating the penalties laid down in the draft Code
of Crimes against the Peace and Security of Mankind,
particularly in the case of crimes committed by an offi-
cial in the performance of his official duties. Even so, he
did not see how States could be deterred from commit-
ting an international crime except by providing for ex-
treme consequences. In the interest of balance, however,
it would then be advisable to define the meaning and
scope of the expression ‘‘vital needs of the population™
so that restitution in kind did not result in a massive vio-
lation of the fundamental political, social and economic
rights of the population—which was what article 14

13 See 23915t meeting, footnote 9.
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(Prohibited countermeasures)' was designed to prevent.
Perhaps it should also be stipulated that the restitution
must be materially feasible, as the Special Rapporteur
pointed out in his report, and also morally tolerable, as
the Special Rapporteur stated in his report in regard to
‘“satisfaction’’. He had dwelt on that point because, in
his view, the sacrifice of the vital needs of the population
was far more to be feared in the case of a developing
wrongdoing State than in that of a prosperous wrong-
doing State, which had more resources for making repa-
ration.

52. As to the exception concerning the safeguarding of
political independence, he agreed with the Special Rap-
porteur’s conclusion in his report, which was reflected in
draft article 16, paragraphs 2 and 3, but not with the rea-
soning set forth in the report. Basically, he did not be-
lieve it was possible to say in particular that aggression
was a wrongful act frequently perpetrated by dictators or
otherwise despotic Governments, for contemporary his-
tory made it sufficiently clear that aggression was often,
and perhaps even more often, also committed by indus-
trialized democracies because they had a far greater
chance of going unpunished because of their power and,
above all, because, under the international legal system,
there was no completed regime of international respon-
sibility with defined consequences and international ma-
chinery to determine that the wrongful act had occurred
and to apply the consequences it entailed, like the one
the Special Rapporteur proposed.

53. The distinction the Special Rapporteur made be-
tween ‘‘political independence’’ and ‘‘political regime’’
seemed at first sight to be risky, to say the least. *‘Politi-
cal regime’’ according to the meaning given to it in the
report, seemed rather to be linked to, and to have an af-
finity with, the concept of ‘‘self-determination’’ in po-
litical matters; if that self-determination were affected,
the inevitable result would also be an infringement of
political independence. It would perhaps be better to link
the concept of restitution in kind less to the ‘‘regime’’
and more to the group of persons who controlled it and
who were covered, in the context of reparation through
“‘satisfaction”’, by article 10, paragraph 2 (a),” and draft
article 16, paragraph 3. Despite that dubious distinction,
however, the concept of ‘‘political regime’’ and its con-
sequences in the event of an international State crime
were admirably well explained in the report. To his
mind, there was nothing incongruous in the wrongdoing
State being required to make restitution in kind in the
event of an international crime even if that presupposed
that the group of persons intellectually and materially re-
sponsible for the crime must be punished, chastised and,
above all, removed from power (or from the political re-
gime). Such a measure was certainly less extreme than
depriving the wrongdoing State of the benefit of the
rules and principles of international law concerning the
protection of its sovereignty and freedom, to which ref-
erence was made at the end of draft article 16, para-
graph 3, of and which would irreversibly undermine the
reservation or safeguard set forth at the beginning of that
paragraph, in other words, the preservation of its exist-

1 1bid,, footnote 11.
15 1bid., footnote 9.

ence as a genuinely independent member of the interna-
tional community.

54. If, as he trusted, a close connection was ultimately
established between the regime of consequences laid
down in article 19 of part one of the draft articles on
State responsibility and the regime provided for in the
draft Code of Crimes against the Peace and Security of
Mankind, the persons covered would be more or less the
same. Consequently, it was inconceivable that, under the
terms of the draft Code, they would end up paying for
their acts with loss of their liberty, while, under the draft
on State responsibility, they could remain free and even
continue to exercise power. That would be manifestly
unacceptable and absurd.

55.  As to the instrumental consequences, it was a posi-
tive step to provide that ‘‘all States’’ could resort to
countermeasures, something which constituted a very
important aggravation of the consequences of commit-
ting a crime and could act as a deterrent or bring pres-
sure to bear on the wrongdoer. In that regard, draft arti-
cles 17 and 18 were not only particularly well structured,
but showed that articles 11 to 13, concerning delicts,
were along the right lines.

56. He also fully endorsed draft articles 19 and 20 and
pointed out that it was inconceivable that the Commis-
sion should take nearly a quarter of a century to elabo-
rate a draft convention on State responsibility without in-
cluding an institutional system for the progressive
development of international law like the one devised by
the Special Rapporteur. Personally, he would prefer a ju-
dicial mechanism to a political mechanism. Furthermore,
while the slowness of ICJ was to be deplored, that of a
body like the General Assembly should not be underesti-
mated, for it was still considering at its regular sessions
items that had been on the agenda for more than 20
years. The procedure for establishing the exist-
ence/attribution of a crime was very important, since it
could either weaken or strengthen international law.

57. Again, a system under which States were obliged
to submit to a settlement mechanism would be nothing
new. For several decades, States had agreed to such
mechanisms, more particularly under the Hague Conven-
tions and the Charter of the United Nations. Accord-
ingly, it was not unreasonable to expect all States to
agree to be judged by the same yardstick and so expect
to impart some reality to the principle of the equality of
States in law,

58. The mechanism proposed by the Special Rappor-
teur was in fact modest. Indeed, under a perfect legal
system, that institutional scheme should be applied not
only to crimes, but also to all international delicts; con-
fining the application of the mechanism to crimes was
already a concession to the sacrosanct sovereignty of
States, a concept which States often invoked improperly
in order to evade the consequences of their breaches of
international law. The provisions of draft articles 19 and
20 seemed to be regarded by some members as removed
from reality, but it should be borne in mind that, as far as
the crucial question of State responsibility was con-
cerned, being realistic meant bowing to the lack of po-
litical will on the part of some States which did not want
legal obstacles that would in any way hinder their free-
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dom to promote their interests, in disregard of the rights
of others or the interests of the international community
as a whole. The price of that realism was being paid by
men and women, children and old people, victims of
wars of aggression, colonial domination, slavery, geno-
cide, apartheid and ecocide, because States did not want
their acts to be judged by the competent international
bodies, not only to avoid bearing the consequences, but
also to remain free to carry on perpetrating their mis-
deeds. Realism should not turn the members of the Com-
mission into their accomplices. It had been asserted that
States did not commit crimes; unfortunately, every day
millions of victims gave the lie to that assertion. Those
considerations had to be borne in mind in answering the
question raised by Mr. Rosenstock, namely, whether an
arrangement such as the one proposed by the Special
Rapporteur was necessary. For his own part, he was con-
vinced that it was.

59. He would also like to make a few comments on the
informal addendum to the seventh report. To begin with,
the idea of an ad hoc commission of jurists appointed by
a political body was quite disturbing, for it was difficult
to believe that such a system would afford some degree
of impartiality. He would prefer the other solution sug-
gested in the informal addendum, which emphasized the
judicial rather than the political aspect of the mechanism
by setting up an ad hoc Chamber of judges to make the
requisite finding. Nevertheless, if the judicial phase was
assigned to an ad hoc commission of jurists appointed by
a political body, the members of that Commission
should at least be expected to act in keeping with the
interests of the intermational community and not the
particular interests of the States of which they were
nationals,

60. One paragraph of the informal addendum was
rather troubling in that it spoke of ‘‘third’’ States. As the
Special Rapporteur himself admitted, such States should
participate as principal parties at the side of the original
applicants, since all States were in fact injured by the
commission of an international crime.

61. Otherwise, he endorsed the conclusions the Special
Rapporteur set out in the informal addendum to take ac-
count of diverging opinions which had been expressed in
the course of the discussion. In particular, the proposals
concerning the adoption of countermeasures even before
a judicial determination of the existence of an interna-
tionally wrongful act were entirely acceptable.

62. Lastly, it was regrettable that the debate on the
topic of State responsibility, which was of crucial impor-
tance to international law, gave rise to such sharp contro-
versy, precisely in the year of the fiftieth anniversary of
the United Nations, as if no lesson had been drawn from
the past, as if the guarantees of respect for international
law had been greater after the Second World War than
they were at the present time, a time of other conflicts
and of other serious breaches of international law. It was
none the less to be hoped that the Commission, faithful
to its task, would do everything to move ahead in its
work on the topic under consideration, even moving into
the progressive development of international law.

63. Mr. THIAM said that he wished to emphasize the
generosity and humanism behind the Special Rappor-

teur’s seventh report. While a number of points in the re-
port were open to dispute, by and large the cause did not
lie with the Special Rapporteur, who was one of the most
competent members to whom the Commission had en-
trusted the consideration of a particularly delicate topic,
but with the Commission’s particular method. The Com-
mission was moving ahead in considering the draft arti-
cles when a number of concepts and terms were still not
clearly defined. For example, the concept of crimes had
been the subject of debate since the time of Mr. Ago. It
was unfortunate and dangerous that the report and the
draft articles used terms on which not everybody was
agreed and the meaning of which was constantly being
questioned. It was also regrettable that vague and am-
biguous expressions should be used when a more
straightforward formulation would be more readily un-
derstandable. In that regard, for example, under the
terms of draft article 18, paragraph 1 (e), all States
would

““fully implement the aut dedere aut judicare princi-
ple, with respect to any individuals accused of crimes
against the peace and security of mankind the com-
mission of which has brought about the international
crime of the State or contributed thereto.”’

Would it not be better to speak simply of individuals
whose crimes entailed the international responsibility of
States?

64. The Commission was also considering part two of
the draft when part one had not been endorsed by the
international community and the very terminology used
had not been accepted. Consequently, part two of the
draft was built on quicksand. To avoid talking
pointlessly and going around in circles, the Commission
should have submitted part one of the draft to States af-
ter completing the first reading, obtained the comments
of States on part one, considered part one on second
reading and only then have taken up part two. The Com-
mission should never lose sight of the fact that it was
working for the international community and that, for
example, when it was drafting articles on crimes, it must
know whether the international community endorsed the
meaning that it attached to that term. Moreover, the
woolliness of certain words or concepts was a constant
source of controversy.

65. In his opinion, the Commission also had a ten-
dency to indulge excessively in theory, to the point
where it sometimes lost the resulting conclusions from
sight. For example, it had enunciated the principle
whereby crimes had an erga omnes effect, while envis-
aging a convention on crimes. However, if crimes had an
erga omnes effect, why would a convention between
States be needed? He would be grateful to the Special
Rapporteur for some clarification on that point.

66. Over and above problems of consistency and
method, the Commission should also weigh up the effec-
tiveness of the Special Rapporteur’s proposals. For in-
stance, the Special Rapporteur had considered that, if an
allegation was to be regarded as sufficiently serious and
well founded to require the attention of the international
community, a political body—the General Assembly or
the Security Council—should so decide. Such reasoning
seemed acceptable, for the seriousness of an act was a
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subjective notion and a political authority was needed to
take a decision in that regard. Nevertheless, such a
mechanism posed a problem in that the decision to refer
a matter to ICJ, the judicial body competent to determine
the responsibilities and assess the consequences of
crimes, was left to a political body. Furthermore, the As-
sembly procedure would not prove very easy, since the
Assembly, which took its decisions by a two-thirds ma-
jority, held a regular session only once a year. Conven-
ing a special session would require consulting all States
and a certain majority would need to meet, something
which was neither easy nor rapid. As far as the Council
was concerned, things were still more complicated be-
cause account would have to be taken of the veto power
of its permanent members. If the members directly con-
cerned were to abstain in the voting, as proposed by the
Special Rapporteur, the Charter of the United Nations
would need to be amended. Indeed, all of the solutions
proposed by the Special Rapporteur would entail amend-
ing the Charter, not with regard to the Charter’s princi-
ples or purposes, but with regard to the procedures that it
established.

67. In the field of State responsibility, which involved
international peace and security and in which States
could be very seriously wronged, it was essential for the
procedures to allow prompt action. Yet the mechanisms
proposed by the Special Rapporteur would be slow and
complex and it was doubtful how effective they would
be in responding to an emergency situation. The propos-
als contained in the informal addendum were not, at first
glance, any more satisfactory than those contained in the
report.

68. In the discharge of its mandate, which was to en-
sure the progressive development of international law,
and to respond to the needs of the international commu-
nity, the Commission should be in closer touch with re-
ality and work more methodically, step by step. The pro-
gressive development of the law did not call for
revolutionary solutions, even if they were generous solu-
tions. While the Special Rapporteur was skilfully carry-
ing out his difficult task, the members of the Commis-
sion were duty-bound to tell him of their concerns. It
was his hope that the Commission would move back a
little and work on the progressive development of inter-
national law in order to meet the needs of the interna-
tional community.

69. Mr. PELLET said that he had already spoken on a
part of the Special Rapporteur’s report (2393rd meeting),
a part which was perhaps the most spectacular and also
certainly the most debatable in that it sought to subordi-
nate the implementation of the consequences of the com-
mission of a crime to a prior finding, in a wieldy and
complicated arrangement. But, regardless of how spec-
tacular it was, the procedural side of the report was not
the most important; it was important only because, if the
mechanism devised by the Special Rapporteur was
adopted, the proposals for a response to heinous wrong-
ful acts that were set out in draft articles 16 to 18 would
be largely drained of substance. That would be a great
pity, for they could be criticized on points of detail, but
they were in the main entirely appropriate.

70. He had already indicated his complete agreement
with draft article 15, which was very important in that it
provided that the consequences of crimes added to, and
did not replace, the consequences of delicts. Crimes and
delicts were internationally wrongful acts and it was
therefore natural that they should produce shared conse-
quences. Similarly, since, under article 19 of part one, a
crime was a serious breach of an international obligation
of essential importance for the protection of fundamental
interests of the international community, it was natural
that the consequences of such a breach should be more
radical and more ‘‘penalizing’’ than those of a mere de-
lict. In that regard, he would point out to Mr. Thiam that,
since the Commission had adopted part one of the draft,
it was natural that it should continue under its impetus
and that it would not now be natural for it to adopt an
entirely different strategy.

71. He wished to engage only briefly in the discussion
of the draft articles, for the discussion fell within the pur-
view of the Drafting Committee, but he would none the
less like to dwell at some length on two fundamental
problems of a general nature which had been taken up by
a number of members and were again discussed in the
informal addendum. One pertained to the relationship
between the draft and the system for the maintenance of
international peace and security organized under the
Charter of the United Nations and the other pertained to
the definition of the injured State.

72. For lack of time, however, he would continue his
statement at a later meeting,.

73. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that he was appreciative of some of the comments by
Mr. Thiam, but wondered what Mr. Thiam meant when
he called for the Commission to move step by step. Ac-
cording to that suggestion, the Commission should have
broken off its work for two years after adopting part one
of the articles, on first reading, including article 19, in
order to submit them to States and only thereafter deal
with the consequences of the wrongful acts singled out
as crimes under article 19. However, on the one hand, it
was usual for States to comment on a draft only when
the whole of the draft had been considered by the Com-
mission and, on the other, it seemed obvious that States
would not be in a position to discuss article 19 and part
one of the draft properly without having a draft as a
whole including of articles covering the consequences of
crimes. In addition, it might well be asked why article 19
should have been, so to speak, suspended, whereas the
rest of the articles of part one were being used by the
Commission as the premise for the elaboration of parts
two and three. Accordingly, he did not understand the
reasons for Mr. Thiam’s suggestion, but could not be-

_ lieve that it was simply a pretext.

* 74. Mr. THIAM said it seemed that he had not been

properly understood. His remarks had been intended
more particularly to highlight the fact that, if the General
Assembly rejected the concept of State crimes and arti-
cle 19, the whole edifice built by the Commission would
collapse. The idea behind his suggestions had been to
make sure that the international community endorsed the
new foundations proposed by the Commission; if the
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Commission did not do so, it would be continuing its
work at its own risk.

The meeting rose at 1 p.m.

2396th MEETING

Wednesday, 7 June 1995, at 10.10 a.m.

Chairman: Mr. Pemmaraju Sreenivasa RAO

Present: Mr. Arangio-Ruiz, Mr. Barboza, Mr.
Bowett, Mr. de Saram, Mr. Eiriksson, Mr. Elaraby, Mr.
Fomba, Mr. Kabatsi, Mr." Lukashuk, Mr. Mahiou, Mr.
Mikulka, Mr. Pambou-Tchivounda, Mr. Pellet, Mr. Ra-
zafindralambo, Mr. Robinson, Mr. Rosenstock, Mr.
Szekely, Mr. Thiam, Mr. Villagrdn Kramer, Mr. Ya-
mada, Mr. Yankov.

State responsibility (contmued) (A/CN. 4/464/Add 2,
sect. D, A/CN.4/469 and Add.1 and 2,) A/CN. 4/
L.512 and Add.1, A/CN.4/L.513, A/CN.4/L.520,
A/CN.4/L.521 and Add.l)

[Agenda item 3]

SEVENTH REPORT OF THE SPECIAL RAPPORTEUR
(continued)

1. Mr. YAMADA said that, with the submission by the
Special Rapporteur of his scholarly seventh report
(A/CN.4/469 and Add.l and 2) containing draft arti-
cles 15 to 20 of part two, the Commission now had be-
fore it the complete structure of a draft convention on
State responsibility. He had perused the whole set of
draft articles several times, and could not help but enter-
tain some fundamental doubts about the responsibility
regime to be set up in the future convention. He
recognized, however, that the Special Rapporteur’s pur-
pose was faithfully to abide by the past decisions of the
Commission and the prevailing views of members.
Hence his doubts related not to the Special Rapporteur’s
own proposals but to the decision of the Comm1ss1on on
the “‘structure of the draft’ taken in 1975, and, in par-
ticular, the decision that the purpose of part two of the
draft would be to determine what consequences an inter-
nationally wrongful act of a State might have under in-
ternational law in different hypothetical cases. It would
first be necessary to establish in what cases a State
which had committed an internationally wrongful act
might be held to have incurred an obligation to make

1 Reproduced in Yearbook . . . 1995, vol. Il (Part One).
2 Yearbook . . . 1975, vol. 11, pp. 55 et seq.

reparation, and in what cases such a State should be con-
sidered as becoming liable to a penalty. He was con-
cerned at that coexistence in part two of the two entirely
different legal concepts of reparation and penalty.

2. He was not, at the present stage, questioning part
one of the draft, which included article 19, on interna-
tional crimes and delicts.’ His doubts related to part two,
and to the kind of responsibility regime the Commis