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The neeting was called to order at 3.10 p.m

| NTERNATI ONAL COMMERCI AL ARBI TRATI O\t DRAFT NOTES ON ORGANI ZI NG ARBI TRAL
PROCEEDI NGS (continued) (A/ CN. 9/423)

1. M. HERRMANN (Secretary of the Commi ssion) suggested that, pursuant to the
di scussion at previous neetings, the Conmm ssion mght wi sh to nake a numnber of
drafting changes to the draft Notes on Organizing Arbitral Proceedi ngs
(A/CN.9/423). He therefore proposed to read out the changes as formul ated by
the secretariat.

2. Par agraph 19 would read: "Some docunents annexed to the statenents of

cl aimand defence or subnmitted later may not be in the | anguage of the

proceedi ngs. Bearing in mnd the needs of the proceedi ngs and econony, it may
be consi dered whether the arbitral tribunal should order that any of those
docunments or parts thereof should be acconpanied by a translation into the

| anguage of the proceedings." The title of section 10 would read: "Practica
details concerning witten subm ssions and evi dence (e.g., method of subm ssion
copi es, nunbering, references)", and paragraph 43 woul d read: "Depending on the
vol une and ki nd of docunents to be handled, it m ght be considered whether
practical arrangements on details such as the foll owi ng woul d be hel pful

- whet her the submissions will be made as paper docunents or by
el ectroni ¢ neans, or both (see above, paras. 36-38);

- in case of paper-based subm ssions, the nunber of copies in which each
docurment is to be subnitted

- a system for nunbering docunents and itens of evidence, and a nethod
for marking them including by tabs;

- formfor reference to docunents (e.g., by the heading and the nunber
assigned to the docunment or its date);

- par agraph nunbering in witten subnmissions, in order to facilitate
precise references to parts of a text;

- when transl ations are to be submtted as paper docunents, whether the
translations are to be contained in the sane volune as original texts or in
separat e vol unes".

3. M. ABASCAL (Mexico) said that the words "should not be sent by telefax” in
the fifth line of paragraph 36 should be replaced with sone | ess negative
wor di ng.

4. M. HERRMANN (Secretary of the Commi ssion) suggested that the second
sentence of that paragraph could be reworded to read: "Nevertheless, should it
be thought that, because of the characteristics of the equipnent used, it would
be preferable not to rely only on a facsimle of a docunent, specia
arrangenents may be considered, such as that a particular piece of witten

evi dence shoul d be mailed or otherwi se physically delivered, or that certain
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tel efax messages should be confirmed by mailing or otherw se delivering the
docunents whose facsimle was transmitted by el ectronic neans.”

5. M. GRIFFITH (Australia) suggested that the heading of section 10 should be
shortened to "Practical details concerning witten subm ssions and evi dence"

In addition, paragraph 43 contained too nuch detail, and could be replaced by
the sentence "Directions should be given as to the formand format of
subm ssi ons, docunents and evidence."” However, if the Conmmi ssion preferred to

retain paragraph 43 in its current form the |ast subparagraph, which dealt with
transl ati ons, should be deleted, since that issue had been sufficiently covered
i n paragraph 19.

6. M. CHOUJKRI (Observer for Mrocco) supported the proposal of the
representative of Australia regarding the heading of section 10.

7. M. HOTZMANN (United States of America) recalled that an effort had been
made to ensure that all section headings were sufficiently explicit, so that the
list of matters foll owi ng paragraph 19 could stand alone. H s del egation

t her ef ore opposed changi ng the heading of section 10. Also, his delegation did
not support the changes to paragraph 43 proposed by the representative of
Australia; they would result in the deletion of sone very useful information

8. M. GRIFFITH (Australia) said that his del egati on accepted the argunents
put forward by the representative of the United States of America.

9. M. LEBEDEV (Russian Federation), supported by M. FERRARI (Italy) and
M. TELL (France), said that the new | anguage produced by the secretariat should
be retained in its current form

10. M. HERRMANN (Secretary of the Conmmi ssion) suggested that the Comm ssion
m ght wish to renane the docunent "UNCI TRAL Notes on Organizing Arbitral
Pr oceedi ngs".

11. The CHAI RVMAN said she would take it that the Commi ssion wi shed to adopt the
docunent as anended.

12. It was so deci ded.

13. M. LEBEDEV (Russian Federation) said that the Conm ssion had conpleted a
very inportant docunent which would prove nost useful in the field of

i nternational comrercial arbitration. He requested the secretariat to explain
how it woul d be dissemi nated, particularly in business circles.

14. M. HERRMANN (Secretary of the Conmmi ssion) said that the secretariat did
not have any definite plans for publication because in the current financia
situation there was no certainty as to what resources woul d be avail abl e.
However, the secretariat would nake every effort to dissem nate the text as

wi dely as possible and to determ ne which distribution channels should be used.
As soon as the docunent was finalized internally it would be put on the hone
page, which was another way of nmaking it widely available. |If possible, the

Not es woul d be issued in the formof a booklet, possibly with the list of issues
as a separate insert. There mght be sone advantage in having the bookl et
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printed in Vienna. It would be helpful if, inits formal decision adopting the
Not es, the Conmi ssion requested the Secretary-Ceneral to ensure the wi dest
possi bl e di ssem nati on of the Notes; that decision would then be included in the
Conmi ssion's report.

The neeting was suspended at 4 p.m and resuned at 4.30 p. m

ELECTRONI C DATA | NTERCHANGE: DRAFT MODEL LAW POSSI BLE FUTURE WORK ( A/ 50/ 17;
A/ CN. 9/ 421 and 426)

15. M. SORIEUL (International Trade Law Branch), introducing the draft Guide
to Enactrment of the UNCI TRAL Mbdel Law on Legal Aspects of Electronic Data
Interchange (EDI) and Rel ated Means of Communication (A/ CN. 9/426), recalled
that, at its previous session, the Conm ssion had adopted article 1 and
articles 3 to 11, although sonme questions remained with regard to article 11.
The title of the draft Quide had not been finalized, and that reflected
uncertainties about the exact sphere of application of the Mdel Law.

16. In article 2, one of the questions to be resolved, which actually

determ ned the sphere of application of the Model Law, was the definition of the
term"data nmessage". The Conmi ssion woul d have to determ ne whether that notion
i ncl uded not only autonmatic exchanges of data from conputer to conputer but al so
electronic nail, telegrans, telex and fax. There had been a detail ed discussion
at the previous session as to the types of fax uses the concept of a "data
nessage" shoul d cover. The Wrking Goup had agreed that autonmated fax uses
shoul d be covered but had not been very specific about fax uses in general

Anot her question that arose was whether the concept covered witing.

17. There had been agreenent on nuch of article 1, but it remined to be
det er mi ned whet her the sphere of application should cover donmestic and

i nternational uses of nodern nmeans of comunication or should be limted to the
comercial area. The footnote to article 1 was based on the broad definition of
the term"comercial" contained in the UNCI TRAL Model Law on |nternationa
Commercial Arbitration. Al though the Mbdel Law was linmted to the commercia
field, there were elenents which nade it possible to extract general rules
applicable to all uses of nodern neans of conmunication in the commercial field

and also in civil law and possibly adm nistrative | aw

18. Chapter |l contained central provisions of the Mbdel Law and sought to
determ ne the functional equival ent of concepts such as "witing", "signature"
and "original", as well as the legal validity of data nessages. Those

provi sions woul d repl ace bindi ng provisions which already existed in nationa

| aws concerning the formof certain legal transactions. Articles 5to 7 were
concentric articles, nmoving fromsinpler to nore conplex, and fromless binding
to nmore binding. Article 5 was not concerned with the authenticity of the
content of a witing or with identification of its author but ained to define a
functional equivalent of a piece of paper. |In article 6, one found rules on the
functional equivalent of a signature; the functional equivalent of a signed
witing was therefore a witing or electronic nessage that nmet the conditions of
articles 5 and 6. Article 7 laid down nore autononous rules on the presentation
of the content of the document between the tinme of its creation and the tine it
acquired legal force. Articles 8 and 9 were also binding in nature.
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19. Chapter 111 contained provisions which were not binding and were of the
type often found in contracts establishing the |inks between ED users and
conmuni cati ons agents. Article 10, a general provision, established the
principle of party autonony. Article 11 was concerned with the conditions in
whi ch the author of a data nessage could be |legally bound by the content of a
docunment enanating froma computer. The Conmi ssion had not been able to reach
consensus on paragraph 6, which therefore remained in square brackets. It mght
be preferable for the Comm ssion to start with articles 12 to 14 at the current
session and then revert to the question of the sphere of application, raised in
article 2.

20. Before taking up article 2, the Conmi ssion mght wish to consider the text
of draft article "x", annexed to the report of the Wrking Goup on Electronic
Data I nterchange on the work of its thirtieth session (A/CN 9/421). Draft
article "x", the text of which had been drawn up in collaboration with the
Conmité naritinme international (CM), would create the functional equival ent of
bills of lading in maritime transport. The text would be added to the draft
Mbdel Law as article 15.

21. Article "x" would apply to maritine transport docunents, not only
negot i abl e docunments but al so non-negoti able sea way-bills, so that it would be
possible to extend its application to all types of transport docunents. The
objective of the article was to settle all questions regarding the negotiability
and transferability of rights. Article "x" was therefore a specific provision
of transport |aw.

22. The Wirking Goup proposed that draft article "x" should be placed in a
separate part - Part Il - of the Mdel Law, so that a division would be made in
the text between general and specific provisions. The question then arose as to
whet her ot her specific provisions were needed; if so, the Commi ssion could
instruct the Wrking G oup to propose provisions in respect of other negotiable
docunents. However, the Conm ssion would then have to take a position on when

t he Model Law should be conpleted. |If the text was to be conpleted at the
current session, the Conmm ssion would have to deci de about possible future
additions to the Mdel Law

23. The draft Guide to Enactrment of the UNCH TRAL Mbdel Law on Legal Aspects of
El ectronic Data Interchange and Rel ated Means of Communication (A/ CN. 9/426),
served as an explanatory note to the Mbdel Law and constituted a possible source
of law. Once the Commi ssion had conpleted its review and adopti on of the Mde
Law, it was the intention of the secretariat to finalize the Guide, taking into
account the deliberations and decisions of the Conmission. It was to be hoped
that the Gui de would be adopted at the sanme tine as the Mddel Law so that both
texts coul d be published concurrently. Accordingly, the Conm ssion should
provide the secretariat with any nodifications to be incorporated into the fina
version of the Cuide.

24. The question of future work on the topic of EDl was covered in chapter |V

of the Wirking Goup's report (A/CN. 9/421). The Wrking Goup, with the help of
CM, had identified questions which went far beyond the uses of ED and

el ectroni c comuni cations to issues of maritime law. Article "x" was concerned
with the functional equivalent of bills of |ading but made no nention of other

/...
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i ssues that could affect the rights and obligations of parties to various types
of maritine transport contracts. The view had been expressed that the

Conmi ssion should take up issues of maritime |aw and formul ate nore genera
rules on the rights and obligations of the parties concerned.

25. The Working Group had considered other possible topics for future work in
the field of EDI. It had felt that the question of possible standards for
digital signatures should not be taken up by the Comm ssion because it was a
technical rather than a legal matter. On issues of registries, if there was to
be a systemof certification and authentication of electronic comunications,
one of the technical solutions was to ensure uniformty of rights transferred
and integrity of information transmitted through a certification authority which
woul d have the status of a third party in relation to the parties concerned.

The sinplest method was to have a registry which would receive information and
register the transfer of rights and would be able to provide information on the
hol ders of registered rights. That issue needed to be considered in nore detai
in collaboration with the International Institute for the Unification of Private
Law (UNIDRO T), which was working on the question of the registration of certain
types of nobile equi prent.

26. Wth regard to the question of incorporation by reference, the Wrking

G oup had agreed on three conditions to be net when establishing | egal norns for
the incorporation of reference clauses in data nessages. |If tine permtted, it
was recomended that the Conm ssion should discuss, at its current session, the
possibility of including in the Mbdel Law a general reference to incorporation
by reference.

27. Oher areas in which it was recommended that the Conm ssion shoul d conduct
future work included a set of rules, or a code of conduct, covering the rights
and obligations of information service providers, and a review of existing

i nternational conventions. The Wirking Party on Facilitation of Internationa
Trade Procedures of the Economi c Conmi ssion for Europe (WP.4) was currently
reviewing all international conventions applicable to international trade in
order to identify those provisions that hindered the use of EDI. The Wrking
G oup had encouraged further collaboration between the Comm ssion and WP. 4 in

t hat area.

28. M. HOTZVMANN (United States of Anerica) said that if the Comm ssion
expected to have sufficient tinme to consider future work as well as major issues
in the Guide, then it ought to consider only previously unresolved matters and
not seek to reopen the discussion of any other issues on which it had al ready
taken action. Secondly, with regard to the GQuide, the secretariat was correct
to seek gui dance fromthe Comm ssion on major issues. However, his del egation
under st ood that the Conmi ssion would not have sufficient time to do so with
great particularity and assuned that it would authorize the secretariat to
finalize the Guide in accordance with the Conmi ssion's deliberations.

29. M. SORIEUL (International Trade Law Branch) said that the final version of
articles 1 and 3 to 11 of the draft Mdel Law had been adopted by the Comm ssion
the previous year, at which tine it had indicated that priority at its twenty-

ni nt h session should be given to concluding work on the draft Mdel Law and
Quide. In order to achieve that goal, the Conmm ssion should consider first and

/...
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forenpst articles 2, 12 to 14 and article "x", raising as few questions as
possi bl e regardi ng previously discussed matters. However, in order to ensure
that the final version of the Mbdel Law and Gui de were harnoni ous, sone
adjustnents of the text, both in wording and in substance, m ght be necessary.

30. M. ABASCAL (Mexico) agreed with the representatives of the United States
of Anerica and the secretariat but warned that the rule to refrain fromraising
previously settled i ssues should not be interpreted too strictly. It was quite
possi bl e that decisions regarding article "x" would affect other provisions that
had been adopted earlier, and it was vital that no di screpancies should arise
that would be detrinental to the quality of the Mdel Law.

Article 12

31. M. PHUA (Singapore) said that current ED technology allowed for two forns
of acknow edgenment of receipt: acknow edgenent that was automatically generated
wi thout the intervention of the addressee and acknow edgenent that required the
intervention of the addressee. Article 12 as currently drafted was not entirely
clear as to which form of acknow edgenment of receipt was contenpl at ed.

32. M. SORIEUL (International Trade Law Branch) said that the text of
article 12 as currently drafted did not distinguish between the technical forns
of acknow edgenent of receipt.

33. M. CHOUKRI (Qbserver for Mrocco) said that the reference in paragraph 4
to a "reasonable tine" was too vague. Either it should be deleted or the
Conmi ssi on shoul d specify the exact amount of tinme referred to, for exanple,
"within a week” or "within a nonth's tine".

34. M. ABASCAL (Mexico), referring to the question raised by the
representative of Singapore, said that an automatically generated

acknow edgenent of receipt mght not correspond to the acknow edgenment requested
by the originator.

35. M. MADRID (Spain) said it should be borne in mnd that an acknow edgenent
of receipt was al so a data nmessage. The text of paragraph 2 not only raised
that issue, as noted by the representative of Mexico, but also resolved it by
provi ding that unless the acknow edgenent conformed strictly to the originator's
requirenents, it could not be deened valid.

36. M. BURMAN (United States of Anerica) endorsed the Mexican representative's
comments with regard to article 12, paragraph 2. It mght be appropriate to
anend the paragraph to read "Were the originator has not requested that the
acknow edgenment contain particular information, "

37. M. ABASCAL (Mexico) agreed with the representative of Spain that there

m ght be undesirabl e consequences for the addressee if the acknow edgenent of
recei pt was not in a particular form An addressee whose equi pnent
automatically generated an acknow edgenent of receipt m ght believe that he had
conplied with the originator's request for acknow edgenment and take action on

t hat basis, whereas the acknow edgenent m ght be deenmed to be invalid. Wile
the United States proposal was of interest, it did not address the issue raised

/...
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by the representative of Singapore, since the intention behind paragraph 2 was
not to require that the acknow edgenment should contain particular information
but that it should be in a particular form

38. The concept inplied by article 12, paragraph 2, was simlar to that
enbodied in the United Nations Convention on Contracts for the Internationa
Sal e of Goods, whereby specific conduct on the part of the party receiving a
contract offer could be construed as constituting acceptance of the offer. The
paragraph was al so i ntended to give the addressee the w dest possible choice of
neans of acknow edgi ng recei pt of a data nessage - for instance, by tel ephone,
facsimle, and so on. The problemcould best be solved by anmendi ng the
paragraph to state that, even where the originator had requested that the
acknow edgenent should be in a particular form if the addressee's equi pnent
automatically generated a response, that should be deened to constitute

acknow edge of receipt.

39. M. ALLEN (United Kingdom agreed with the representative of Spain that if
the originator was not satisfied with an automatic form of acknow edgenment, then
the solution was to stipulate a particular kind of acknow edgenent. He al so
concurred with the Mexican representative's view that the paragraph shoul d not
refer to a particular kind of information

40. The CHAI RMAN said her understanding of article 12, paragraph 2, was that,
where the originator had requested that the acknow edgenent should be in a
particular form only an acknow edgenent which was in the formrequested coul d
be deened to be valid.

41. M. PHUA (Singapore) said that the United States and United Ki ngdom
proposal s did not address the concern which he had raised. |If the addressee's
equi prent automatically generated an acknow edgenent, then paragraph 2 woul d not
be rel evant. Paragraph 4 would, however, be rel evant, because the originator
woul d then have to rely on the anount of time that had el apsed in order to know
whet her or not the data nessage had been received. He proposed that the

foll owi ng sentence should be inserted at the end of paragraph 1: "This article
does not apply where an acknow edgenent of receipt is generated automatically,
wi t hout intervention by the addressee.”

42. M. MADRID (Spain) suggested that the concerns expressed by the
representatives of Mexico, the United States of Anerica and the United Ki ngdom
could be net by anending article 12, paragraph 2, to read "Where the originator
has not requested that the acknow edgenent contain a particul ar kind of

i nformati on or be sent by a particul ar neans, " It should be borne in mnd
that article 12 applied only where no prior agreenent existed between the
parties. Accordingly, it was up to the originator to deci de whether or not to
request an acknow edgenent of receipt. |If an acknow edgenent of receipt was
requested, then the originator was entitled to stipulate that it should be in a
particular form in order to preserve the validity of the original data nmessage
For that reason, his delegation could not accept the proposal just made by the
representative of Singapore, which would preclude the application of

par agraph 2.
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43. M. CHANDLER (United States of Anerica) endorsed the coments by the
representative of Spain and suggested that, if the Comm ssion had reached a
consensus on anendi ng paragraph 2 along the Iines proposed, the matter could be
referred to the drafting group. Hi s delegation also concurred with the Spanish
del egation's view that anmendi ng paragraph 1 as suggested by the representative
of Singapore could constitute a nmajor step backward in the light of current
devel opnents in electronic commerce. There was a grow ng nunber of ad hoc
contractual practices in which pre-set arrangenents triggered inventory dispatch
and other contractual actions. |In view of those devel opnents, his del egation
had recently introduced a draft text which referred to the concept of an

el ectroni ¢ agent and was, in part, intended to cover arrangenents of that type.

44, M. FALVEY (Qoserver for the International Association of Ports and
Harbors) said that, as a practical matter, his organization could not support

t he Si ngaporean proposal, since the recipient could, if he so wi shed, deactivate
t he acknowl edgenment feature on his conputer

45. M. BISCHOFF (Observer for Switzerland) recalled that the intention
underlying article 12 had been to confirmthe automatic recei pt of a data
message. Such confirmation was always linked to a particular form he therefore
believed that the applicability of the draft article should be [imted to a
particul ar form of acknow edgenent.

46. M. SCHNEIDER (CGermany) said that the representative of Singapore had

rai sed a substantive issue, not nmerely a drafting problem Draft article 12 had
to be read in conjunction with draft article 14, which dealt with the

ci rcunst ances under which a data nessage was deened to have been received. A
situation mght arise in which an automatic acknow edgenment was generated even

t hough a data nessage had not been received, a probl em which paragraph 2 of
article 12 did not address.

47. M. ALLEN (United Kingdon) said that the situation referred to by the
previ ous speaker was part of a wi der issue, involving cases where an

acknow edgenment of receipt was given, but not by the addressee. That issue
could be addressed in paragraph 5 of article 12, by stipulating that that

par agr aph applied where the originator received an addressee's acknow edgenent
of receipt. The question then arose as to whether the acknow edgenment had
actual |y been given by the addressee; however, in his delegation's view that
guestion was dealt with adequately in article 11

48. M. PHUA (Singapore) thanked the representative of Germany for having
summari zed his del egation's concerns so succinctly. While his delegation did
not wish to inhibit the use of automatic acknow edgenent of receipt, it believed
that the wording of article 12 was too broad and did not specify whether the
provision referred to acknow edgenent of receipt by the addressee or by the
system Nevertheless, his delegation could accept the solution proposed by the
representative of the United Ki ngdom

The nmeeting rose at 6 p. m




