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The neeting was called to order at 11.15 a.m

QUESTI ON OF THE HUVAN RI GHTS COF ALL PERSONS SUBJECTED TO ANY FORM OF DETENTI ON
OR | MPRI SONMENT, | N PARTI CULAR:

(a) TORTURE AND OTHER CRUEL, | NHUVAN OR DEGRADI NG TREATMENT OR
PUNI SHMENT

(b) STATUS OF THE CONVENTI ON AGAI NST TORTURE AND OTHER CRUEL, | NHUMAN
OR DEGRADI NG TREATMENT OR PUNI SHVENT

(c) QUESTI ON OF ENFORCED OR | NVOLUNTARY DI SAPPEARANCES

(d) QUESTI ON OF A DRAFT OPTI ONAL PROTOCOL TO THE CONVENTI ON AGAI NST
TORTURE AND OTHER CRUEL, | NHUVAN OR DEGRADI NG TREATMENT OR
PUNI SHMENT

(agenda item 8) (E/CN. 4/ 1997/ 4 and Add. 1-2 and Corr.1 and Add. 3, 7 and Add.1-3
and Corr.1, 25 and Add.1, 26, 27 and Add.1, 28, 29 and Add.1l, 30, 31 and
Add. 1, 32-34, 55 and Corr.1, 103 and 104; E/CN.4/1997/ NGO 3, 4, 7, 8, 20, 22,
23 and 29; E/CN. 4/Sub.?2/1996/16, 17, 19 and Corr.1 and Add.1; A/51/465 and
561)

1. M. TOSEVSKI (Chairman-Rapporteur of the Wrking Goup on Enforced or

I nvol untary Di sappearances), introducing the Wrking G oup's report
(E/CN. 4/ 1997/ 34), said that nore than 15 years after its establishnment the
Wor ki ng Group unfortunately still had sonme 43,900 unel uci dated di sappearances
on its books. Many of them dated back nore than 10 years and there had been
little progress on them even though the situation had changed in a nunmber of
countries agai nst which charges had been made and no new cases had been
reported there. The Wrking Goup was particularly concerned by those
countries in which nore than 500 cases had been outstanding for nore than

10 years: Argentina, Chile, El Salvador, Guatenala, Iraq, Peru, the

Phi l'i ppi nes and Sri Lanka. Those countries should continue to nake consi stent
and effective efforts to determine the fate of the disappeared and, if
appropriate, acknow edge the State's responsibility and offer proper
conpensation to their famlies

2. The non-governnental organizations dealing with the problem of enforced
di sappearances provided the Goup with valuable assistance in its work. On no
account should they give up until a case had been solved, as their contacts
with the friends and fanm|lies of the di sappeared were of vital inportance in
foll owi ng up cases.

3. For a number of years the Working G oup had assuned responsibility, at
the Comm ssion's request, for nmonitoring States' conpliance with their
obl i gation under the Declaration on the Protection of Al Persons from
Enf orced Di sappearance. Four years after its adoption, the Declaration was

still extrenely poorly inplemented. Only a few countries had incorporated it
into their donestic |law by enacting special legislation to classify enforced
di sappearance as a specific offence under crimnal law. In order to draw

States' attention to their obligations under the Declaration, the Wrking
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Group was continuing to adopt general observations on specific provisions and
t he Department of Public Information was di ssem nating the Declaration
t hroughout the worl d.

4, The Working Group had noted with satisfaction that the sessional working
group of the Sub-Conmm ssion on Prevention of Discrimnation and Protection of
M norities on the adm nistration of justice and the question of compensation
had begun to prepare a draft international convention on the prevention and
puni shment of enforced di sappearances. Wth respect to the question of
nmoni t ori ng nmechani sns raised in the sessional working group's report, the
Wor ki ng Group on Enforced or Involuntary D sappearances was of the opinion
that a monitoring body woul d be essential in order to supervise conpliance by
States parties with the future Convention. However, in order to avoid a
proliferation of treaty-nonitoring bodies, the task might be entrusted either
to one of the existing nonitoring bodies or to the Wrking G oup on Enforced
or Involuntary Di sappearances. |In the latter case, the Wrking Goup could
continue to function as a thematic mechani sm of the Conm ssion and also as a
noni tori ng body, by analogy with the dual role assigned to the Inter-Anmerican
Conmi ssion on Human Ri ghts.

5. M. NOMK (Expert responsible for the special process on mssing persons
in the territory of the fornmer Yugoslavia), introducing his report
(E/CN. 4/ 1997/ 55), said that the report was the |l ast he would submt to the
Commi ssion as he had decided to resign fromhis post: Hi s reason for doing so
was not that he considered his task conpleted - the assessnment provided in his
report gave the neasure of the work renmining - but because it was inpossible
to carry out for three main reasons.

6. The first was of a technical and practical nature. As nmpbst of

the 20,000 persons still mssing in Bosnia and Herzegovi na and the

5,000 “di sappeared” in Croatia had probably been the victinms of the many
“ethnic cl eansing” operations carried out in the region between 1991 and 1995,
the exhumation and identification of their nortal remains in the mass graves
was clearly a major task. However, not only were the authorities under whose
control the graves lay, and in particular the Bosnian Serb authorities, far
fromw lling to open them but the international community had provided
neither the political support nor the material neans required to carry out the
exhumations. The United Nations voluntary fund set up for the purpose had
received barely 5 per cent of the ampunt considered necessary. For its part,
the multinational |nplenentation Force (I FOR) had consistently refused to
ensure the safety of the forensic experts in the field. Although the

i nternational Stabilization Force (SFOR) was nore willing to assist in

“humani tari an exhunmati ons”, serious problens remai ned, such as the cl earance
of mnes fromthe suspected nass graves. It was therefore inpossible to carry
out the conprehensive progranme of forensic research requested by the

Commi ssion on Human Rights in resolution 1996/71

7. A second obstacle preventing himfromcarrying out his mssion had been
the lack of coordination anong international institutions in the field. After
the entry into force of the Dayton Peace Agreenent, a nunmber of new
institutions had been added to those already operating in the forner

Yugosl avia. The O fice of the Hi gh Representative had been entrusted with
coordinating their activities. However, in spite of the tine spent on the
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task, it had not been possible to resolve the problenms posed by overl apping
bet ween the mandates of the International Conmmttee of the Red Cross (ICRQC)
and the | CRC-chaired Wrking Goup on Mssing Persons, the United Nations
Speci al Rapporteur on the situation of human rights in the territory of the
former Yugoslavia, the International Crimnal Tribunal for the Forner
Yugosl avi a and ot her bodies, and the nandate of the expert responsible for the
speci al process. Despite having requested the Conmi ssion “to define this
mandat e as unambi guously as possible”, unfortunately he had still not received
a positive response. He hoped that the International Comm ssion on M ssing
Persons in the former Yugoslavia, established at the initiative of the
Government of the United States, which had met for the first time the previous
week at Zagreb and which was supported by many key Governments, would succeed
in better coordinating work in the field.

8. Lastly, he had cone up against a refusal to cooperate on the part of the
Federal Republic of Yugoslavia, which had fromthe very outset refused to

assi st the special process. The Belgrade authorities' |ack of zeal was
undoubtedly a major reason for the failure to clarify the fate of mi ssing
persons in the region. Reconciliation between the victins' famlies and those
responsi bl e for the di sappearances neverthel ess hinged on the solution of that
pai nful problem

9. As he did not wish to end his statenent on a pessinistic note, he drew
attention to the progress that had been achi eved over the past year
Governments were apparently |less hostile to the use of forensic nmethods to
elucidate the fate of the di sappeared persons. Most of the cases resol ved
during the year had been cleared up as a result of exhumations, in particular
those carried out by the authorities in Croatia and Bosnia and Herzegovi na.

Mor eover, the High-Level Miltilateral Comm ssion on Mssing Persons, involving
all relevant parties in the fornmer Yugoslavia, whose establishnent he had
recommended in his previous report to the Conm ssion (E/ CN 4/1996/36), had
recently been set up. He wished it every success in its endeavours and
encouraged fam lies to cooperate actively with it. He called on the generous
donors who had responded to his fund-raising appeals to send the funds already
collected directly to the associations of fanmlies of m ssing persons in
Croatia and in Bosnia and Herzegovi na.

10. M. BIJEDIC (Observer for Bosnia and Herzegovina) said that the issue of
di sappeared persons was a particularly inportant aspect of the human rights
situation in Bosnia and Herzegovi na, and one which it was essential for the
Conmmi ssion to continue to address as a matter of priority. As the expert
responsi ble for the special process on mssing persons in the territory of the
former Yugoslavia had enphasized in his excellent report, the approxi mately
27,000 persons who had di sappeared in Bosnia and Herzegovi na had probably been
the victins of the policy of “ethnic cleansing”, a crine conparable with
genoci de. There was therefore a direct |link between the problemof the

di sappeared persons and the work of the International Criminal Tribunal for

t he Former Yugosl avia, because bringing those guilty of the crimes to justice
was a matter of urgency. The fact that the persons indicted by the Tribuna
continued to cone and go with inmpunity was a major obstacle to the peace
process in general, and to respect for human rights, which lay at the heart of
t he Bosni an probl em
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11. However, until such tinme as justice was done, every effort should be
made to help the fanilies and friends of the disappeared persons to find out
what had happened to them Solving that painful problemwas a prerequisite
for closing a chapter and begi nning a genui ne process of reconstruction and
reconciliation.

12. Unfortunately, there had been little change in the situation. Not only
were certain key issues, such as those posed by the return of the refugees,
reconstruction and the establishment of State organs, at a standstill, but

apparently the first meeting of the International Comm ssion on M ssing
Persons in the Fornmer Yugoslavia, held in March at Zagreb, had produced no
tangi ble results: despite the tine nmade available to themto study the
protocol ained at speeding up the search for disappeared persons, proposed by
t he del egati on of Bosnia and Herzegovina, the Serbian and Croatian
representatives had still not been prepared to sign the docunment on 25 March
in the presence of the Hi gh Representative. The protocol required that al
known or supposed nmass graves should be freely accessible, at all times, to
all the representatives of the bodies taking part in the searches - ICRC, the
expert responsible for the process, UNHCR, the International Crimnal Tribuna
for the Fornmer Yugoslavia, the Ofice of the H gh Representative, SFOR, the
International Police Task Force (IPTF), the United Nations Transitiona

Admi ni stration for Eastern Slavonia, Baranja and Western Sirm um (UNTAES),
etc. - but forbidden to persons accused of war crimes; that the sites should
be protected by I PTF and the local police; that a |ist of at |east five mass
graves to be excavated should be submtted to the International Comr ssion on
M ssing Persons; that priority should be given to nass graves in the regi on of
Srebrenica; that the International Crimnal Tribunal should establish
priorities for the excavation of mass graves; that the representatives of the
conpet ent bodi es shoul d exchange all available informati on on the persons
killed or deceased, including anong the prisoners of war; that they should
have a neeting, at |east every two nonths, with the secretary of the

I nternational Conmm ssion on M ssing Persons and that they should be authorized
to i npose the protocol on SFOR, UNTAES and |IPTF; and that it should only be
possi bl e to denounce the protocol by consensus.

13. Hi s del egation had firmy requested the Security Council to adopt a
resol ution demanding that all parties grant unconditional access to all mass
graves and providing for penalties for failure to conply with that obligation

14. The experience gai ned over the previous year proved that determ nation
coordi nation and financial support renained insufficient; for that reason
Bosni a and Herzegovi na unreservedly supported the rel evant recomrendati ons
made in his report (E/CN. 4/1997/55) by the expert responsible for the specia
process. Results had to be achieved, and rapidly, in order to give an inpetus
to the peace process, and in particular to the inplenmentation of annex 6 of

t he Dayton Peace Agreenent, concerning human rights. Bosnia and Herzegovi na
hi ghly appreciated M. Nowak's efforts to performa difficult task and
intended to submit to the Commission a draft resolution recomendi ng that the
mandate for the special process should be extended for one year. H s

del egation requested that full account should be taken of the recomrendati ons
made by the expert, especially with regard to the parties' lack of politica
will, which made it inperative for the international community to intervene;
the need to ensure that justice prevailed and to prosecute those responsible
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for the crimes, as a prerequisite for stability in Bosnia and Herzegovi na; and
the need for better coordination of the activities of all the individuals and
bodi es engaged in bringing peace to Bosnia and Herzegovina, so as to avert
rivalry and overl appi ng.

15. M. PAPA (Observer for Croatia) said the clarification of the fate of

t housands of di sappeared persons and mitigation of their famlies' suffering
was still a crucial problemand a test for the international comunity,
requiring the adoption of new neasures and the exertion of greater pressure on
those in possession of the data w thout which the searches would be fruitless.

16. A total of 2,500 people were still missing in Croatia, many of themthe
victinms of the atrocities perpetrated in 1991. However, the nunerous

mechani sms set in notion by the international conmunity - the special process
on mssing persons in the territory of the former Yugoslavia, the Specia
Rapporteur on the situation of human rights in the territory of the

former Yugoslavia, the Central Tracing Agency of |ICRC, the Internationa

Commi ssion on Mssing Persons in the Fornmer Yugoslavia, to nane but a few -
had still achieved no result. Wile unreservedly cooperating with all those
initiatives, Croatia had begun bilateral negotiations with the Federa
Republ i ¢ of Yugosl avia through governmental conmi ssions established pursuant
to an agreement on cooperation in tracing disappeared persons and an agreenent
on the normalization of relations between the two countries, although it had
so far achieved no noteworthy results.

17. The commitnents nade by all the parties under the Dayton Peace
Agreenent, the bilateral agreenents on the release of all prisoners and the

i nvestigations into the fate of the di sappeared persons, together with the
exhumation of the mass graves in Croatia, such as the one at Oveara, in the
vicinity of Vukovar, which had resulted in the exhumati on and identification
of the remains of sone 200 di sappeared persons, were certainly a step in the
right direction, but the international comunity should coordi nate and target
its efforts and give serious thought to ways and nmeans of raising the
necessary funds, if any real progress was to be nade. Pressure also had to be
brought to bear on those Governments which possessed the information required
to trace those m ssing.

18. Al t hough sone aspects of the special process were not above criticism
he was convinced that it had a major role to play from both the humanitarian
and human rights angles, particularly because it had been responsible for
enphasi zing the need to exanine the root causes of the di sappearances.
Croatia regretted the decision of the expert responsible for the process to
resign and hoped that his successor would receive the support he had been
deni ed.

19. M. JOA NET (Chairnman-Rapporteur of the Working Group on Arbitrary
Detention), introducing the Wirking Goup's report (E/ CN. 4/1997/4), said that
nuner ous Governnents had cooperated with the Working Goup in dealing with

i ndi vi dual conmuni cations, sonme of them by responding to the urgent appeals
sent to them by the Working Goup (report, paras. 4-22). |In particular, he

t hanked those States which had agreed to receive the Wrking G oup

Bhut an, whose negotiations with Nepal to decide the fate of tens of

t housands of Bhutan refugees he hoped would finally make progress (see
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E/ CN. 4/ 1997/ 4/ Add. 3); China, to which he had made a preparatory visit for a
m ssi on planned for the autum of 1997; Nepal (see E/CN.4/1997/4/Add.2); and
Peru, which the Wirking G oup would only visit later, for obvious reasons.

20. He said that he wished to dispel a nunber of m sunderstandings. First
of all, the Wirking G oup had no intention of taking the place of the judicia
authorities of the Menmber States or assuming the role of a form of
supranational jurisdiction. |Its mandate was to investigate cases of detention
i nposed arbitrarily or otherw se inconsistently with the rel evant

i nternational standards. Wen it considered a comuni cation, it endeavoured
not to query the facts and the evidence, and in its decisions it directed its
attention neither to judges nor to the courts, its sole concern being the
conpatibility of national |egislation with the rel evant internationa

i nstruments. Secondly, the Wirking G oup had adopted a consultative rather
than an adversarial procedure, and before taking a decision on a

comuni cation, it gathered the views of the Government and the source, its aim
being fair, and thus transparent, cooperation. Thirdly, the Wrking G oup
recogni zed that the use of the word “decision” to describe its assessnent of
the communi cations subnmitted to it mght give the inpression that it was
calling into question the force of res judicata; for that reason he believed
that it would be advisable to replace it with a word such as view, opinion
recommendati on or observation. Lastly, the fourth possible source of

m sunderstanding lay in the debate over the inplenentation of the so-called
“decl aratory effect” theory. The G oup had taken the view that the

i nternational human rights instruments were binding only on those States that
were parties to them however, as they had first of all been adopted in the
form of General Assenbly resolutions, they had a declaratory effect entailing
at least a noral obligation for other States until such time as they acceded
to them But as the Commi ssion had requested it to reconsider its position
the Working G oup no |longer invoked treaties in respect of States which had
not acceded to them restricting itself to the Universal Declaration of Human
Ri ghts, as that did have a declaratory effect.

21. In conformty with Conmi ssion resol ution 1996/28, he introduced the

Wor ki ng Group's conclusions and recommendati ons on the nmeans of taking “duly
into consideration the distinction between detention and inprisonnent made
inter alia, by General Assenmbly resolution 43/173". The concl usions and
recommendati ons (report, paras. 95-97) were the result of a thorough analysis
of the consequences for the Goup's credibility, and thus that of the

Conmmi ssion, of too narrow an interpretation of its mandate, and of the
respective significance, for the purposes of conparative |law, of the words
“detention” and “inprisonnment”.

22. It would be possible to infer the consequences, in ternms of the
protection of human rights, of too narrow an interpretation of the Wrking
Group's mandate fromthe Comm ssion's reply to the foll owi ng question of
principle: in the light of the Conm ssion's functions, which concept carried
nmore wei ght in the expression “arbitrary detention” - “detention” or
“arbitrary”? In resolution 9 (I1) of 21 June 1946, the Econom c and Soci a
Counci | had extended the Conmi ssion's mandate to “any other matter concerning
human rights” not covered by resolution 5 (1) of 16 February 1946 establi shing
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t he Comm ssi on, whose scope had been extrenely limted. On that basis, the
Commi ssion had, in many spheres, assigned consi derabl e i mportance - or even
priority - to conbating arbitrariness in all forns and in all circunstances.
The Working Group had concluded that where deprivation of freedom was
concerned, as in other spheres, the Conmission's intention was to conbat al
forms of arbitrariness. It had been all the nore disposed to do so because

t he Conmi ssion's own experience showed that arbitrariness could persist,
especially on account of the special nature of the courts or of the
legislation in force. Hi story was not |acking in exanples of arbitrary
judgenents; w thout going back as far as the Dreyfus case, the npbst renowned
figures who had been the victins of arbitrary trials included Mahat ma Gandhi
Nel son Mandel a and nore recently Vaclav Havel and Petr Uhl, who had been
sentenced to prison for having exercised their nost fundamental rights to
freedom of opinion, expression, assenbly and association, in trials which
woul d be considered arbitrary in the light of the Wirking G oup's criteria

Li kewi se, when thousands of Chilean patriots and denocrats had been sentenced
under General Pinochet's dictatorship by so-called mlitary courts, neither
the Comm ssion nor the successive special rapporteurs on Chile had considered
[imting their investigations solely to the deprivations of freedomthat
obt ai ned before the trials. To have decided otherw se would have inmplicitly
legitimzed, as it were, arbitrary deprivation of freedomon the grounds that
a court had taken a sovereign decision, even though the essenti al
prerequisites for the right to a fair trial had not been nmet, a failure that
was not attributable to the judges and the courts, but to the I|egislation they
had to apply.

23. Even if one mi ght doubt the existence of a distinction between the terns
“detention” and “inprisonnment”, there was one el enent that could hardly be
guestioned: the Body of Principles for the Protection of Al Persons under
Any Form of Detention or |nprisonment, the key text in that field, was the
sol e instrument to make such a distinction clearly and explicitly, albeit with
one reservation: the preanble stated that far from having general scope, the
distinction between the two terns was nmade only “for the purposes of the Body
of Principles”, as was confirmed by the preparatory process. However, the
deci sive factor for the Wrking G oup had been the third preanbul ar paragraph
of resolution 1991/42 establishing the Wirking G oup, in which the Comm ssion
had formally referred to article 10 of the Universal Declaration of Human

Ri ghts, setting forth the m ni num guarantees for the right to a fair trial -
and thus to a judgenent fair. That reference had al ways been repeated in the
Commi ssion's resol utions concerning the Goup's activities, including in 1996;
the repeated reference would hardly be conprehensible if the Comm ssion
believed that the article in question did not concern arbitrary detentions
after trials at which those guarantees had not been respected. The Working
Group woul d appreciate it if, in determining its position, the Conm ssion took
into account only the public elements, in other words those to which all could
refer, i.e. in essence the 1991 resol ution establishing the Goup and the
summary records of 1991, rather than informal discussions.

24, The Worki ng G oup suggested that the Comm ssion should take note of the
fact that, since May 1996, in strict conformity with the request made to it by
the Commi ssion, it had been applying the international instruments - and in
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particul ar the International Covenant on Civil and Political Rights - which
were relevant to the cases considered only when the States concerned were
parties to them It also requested the Conmi ssion to take note of its

i ntention, when dealing wth conmunications, to issue “views” rather than to
adopt “decisions”, in order clearly to underscore the non-jurisdictiona
nature of its mandate with regard to national jurisdictions. It asked the
Commi ssion to take into consideration the various adjustments and observations
regardi ng the m sunderstandings referred to earlier. He hoped that he had
convi nced the Comm ssion that the Wrking Goup had kept strictly to the rule
of transparency and that it had acted in good faith and with intellectua
honesty.

25. M. CUMARASWAMY (Speci al Rapporteur on the independence of judges and

| awyers) introduced his third report to the Conm ssion (E/ CN. 4/1997/32 and
Add.1 to 3). After having referred to his nmandate, set out in Comm ssion
resolution 1994/41, and his first and second reports, he said that his third
report described his activities since the Comi ssion's previous session and
set forth the situation in the 33 countries to which he had sent urgent
appeals or in which the issue of the independence of judges and | awers gave
rise to concern. The report also contained a brief account of his mssions to
Peru and Col onbia from9 to 27 Septenber 1996, although |ack of tine and
resources had prevented himfrompreparing a detailed report on each of those
countries.

26. However, where Peru was concerned, he had reached the conclusion that
the “facel ess” courts should inmedi ately be abolished. In Colonbia, public
order was seriously disturbed. There had allegedly been 26,000 mnurders

in 1996, i.e. 64 each day. Judicial safeguards and the presunption of

i nnocence were disregarded. The decisions taken by the mlitary courts made
it easy for culprits to go unpuni shed. According to senior Col ombian | aw
officers, the rule of law was in a state of coll apse.

27. He enphasized that, whatever their specific circunmstances, all States
were required to conply with the norns relating to the i ndependence of judges
and | awyers. There could be no distinction between North and South, between
devel oped and devel opi ng countri es.

28. CGeneral |l y speaking, Governnents replied reasonably pronmptly to requests
for information, although some of them mi ght react nore rapidly to
interventions and urgent appeals. Wen he had been witing the report, the
Gover nment of Mal aysia had nmerely acknow edged recei pt of his letter but had
not yet replied to it; it had done so on 3 March 1997 and had undertaken to
uphol d the i ndependence of the judiciary and to conply with the Basic
Principles on the Role of Lawers, and wi th paragraph 27 of the Vienna

Decl arati on and Programe of Action

29. The Speci al Rapporteur had al so asked to visit Cuba, Kazakstan
Uzbeki st an, Paki stan, the United Kingdom (in connection with the situation in
Northern Ireland) and Turkey. He had received a favourable response fromthe
Governnments of Kazakstan and Uzbeki stan and an agreenent in principle fromthe
United Kingdom He was also due to visit Belgiumto neet, at his request, the
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Prime Mnister, the Mnister of Justice and the President of the Court of
Cassation. Regarding Nigeria, he had submitted a joint interimreport
(A/51/538) to the Ceneral Assenbly in accordance with resolution 1996/ 97 of

t he Conmi ssion, which had before it a final report (E/ CN 4/1997/62); he
regretted that the visit he had been due to make jointly with the Specia
Rapporteur on extrajudicial, summary or arbitrary executions from 25 February
to 5 March 1997 had been cancelled for reasons that would be detailed in an
addendumto the final report.

30. VWere the application of nornms was concerned, he was cooperating with
the Crime Prevention and Crimnal Justice Division in Vienna. He noted with
regret that barely a third of the Menber States had replied to the
qguestionnaire sent by the Division on the inplenmentation of the Basic
Principles on the I ndependence of the Judiciary. Regarding the Ofice of the
Hi gh Commi ssioner for Human Rights/Centre for Human Rights, he was gratified
that the preparation of a manual for the training of judges and | awers, to
whi ch he had contributed, was well advanced; a neeting of experts was to be
held at the Centre from5 to 9 May 1997 to study the first draft, and the
manual shoul d be ready by the end of the year. 1In that connection, he said
that Governments, the nenbers of the | egal profession and | awers were

i ncreasingly aware of the inportance of the United Nations nornms relating to
t he i ndependence of judges and | awyers.

31. The information gathered indicated that attacks on the i ndependence of
judges and | awyers were not confined to the devel oping countries and that
there was a need for constant vigilance internationally. However, in order
satisfactorily to anal yse and understand the reasons for those violations, it
was inperative to inquire into the political and econonm c environnment within
whi ch justice functioned and to study the power structure of individua
States. It would be wong to interpret his mandate too restrictively; it
shoul d be interpreted purposively to realize its objectives. In that regard,
it was worth rem nding States of their obligations under the 1993 Vi enna

Decl arati on and Programme of Action, and in particul ar paragraph 27 concerning
t he adm nistration of justice.

32. He was convinced that there was a real need for the nonitoring nechani sm
provi ded for under his nandate. An independent judicial systemwas ultimtely
the constitutional guarantee of respect for human rights, and its realization
was a sine qua non for the realization of all those rights. However, the
mandat e' s obj ectives could not effectively be attained unless he received
adequate resources, both human and fi nanci al

33. M. RODLEY (Special Rapporteur on torture), introducing his report

(E/CN. 4/1997/7 and Add.1 to 3), said that in contrast to the previous year
addendum 1, summarizing the cases brought to the attention of Governnents and
the replies received, had been issued in all the Organization's officia

| anguages, for which he was nost appreciative. However, on account of
restrictions on the length of docunentation, he had been conpelled to sinplify
the summari es excessively, and as a result they gave a |l ess clear picture of
the alleged incidents. Nonetheless, the addendum was an essential conpl enent
to chapter 1l of the main report (E/CN. 4/1997/7), particularly since the
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observations nmade about sone countries were largely based on the informtion
summari zed in the addendum A further innovation was the inclusion in the
mai n report of an annex, intended for CGovernnents and ot her sources of

i nformation, sunmmarizing his nethods of work.

34. As was customary, chapter | dealt with the mandate and met hods of work
Regar di ng the mandate, he had expl ained in paragraphs 3 to 11, in response to
a question raised by a Governnment, the basis in international standards of his
approach to corporal punishment. His nethods of work had remai ned unchanged.
As indicated in paragraph 13, to avoid duplication of work, he had sent urgent
appeal s to a nunber of Governments jointly with other thematic or country
mechani sms of the Commi ssi on.

35. In chapter |11, he described his mssions to Pakistan and Venezuel a, and
his visit to Portugal (paras. 95 to 110), where he had nmet persons from

East Tinor, as the Governnent of Indonesia had not invited himto visit

I ndonesia. He hoped to visit Mexico at the end of July or the beginning of
August 1997, to take up the invitation sent to him by the Mexi can Government.
However, he had still not received an invitation from Caneroon, China, India,

I ndonesi a, Kenya or Turkey, which he wished to visit. As nentioned in

par agraphs 15 and 16, he had participated in various United Nations and ot her
meetings, and in particular the discussions of the Comr ssion's Pre-sessiona
Open-ended Working Group on the Question of the Draft Optional Protocol to the

Convention agai nst Torture and O her Cruel, Inhuman or Degradi ng Treatnment or
Puni shmrent .
36. Chapter |11 contained a general sunmary of the allegations transmtted

to the Governnents of 78 countries and their replies. The replies received
since the report had been prepared woul d be published in the report to the
fifty-fourth session of the Conmission. |In the case of the Russian Federation
and Chile, information was al so provided on the followup to his earlier

m ssions there. He noted with dismay that the neasures taken by the Russian
Governnment had not led to any marked inprovenent in the appalling conditions
of detention in the remand prisons (sizos), which had perhaps even worsened
since his visit in 1994. He again called for the adoption w thout delay of
measures to inprove the situation, such as the release of all detained persons
hel d on suspicion of a non-violent first offence. Regarding Col onbi a,

par agraph 63 of his report gave the gist of a letter he had sent to the
Governnment jointly with the Special Rapporteur on extrajudicial, summary or
arbitrary executions, and to which he had received a reply only after having
prepared the report. He expressed the hope that the agreenent reached between
t he Hi gh Conmmi ssioner for Human Rights and the Government of Col ombia woul d
lead to the rapid establishment of an effective nmechanismto protect human
rights there

37. He then briefly reviewed the two addenda to his report, concerning his
visits to Pakistan and Venezuela. 1In the conclusions and recomendati ons
concerni ng Paki stan (addendum 2, paras. 88-110), he drew attention, in
particular, to the use of fetters on prisoners and corporal punishment to
enforce Hudud and for violations of prison discipline. There had not yet been
any response fromthe Governnent to his conclusions and recomendati ons,

al t hough he had learnt with satisfaction fromthe del egati on of Pakistan that
the interim Government had prohibited the use of fetters. The Governnment of
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Venezuela, simlarly, had still not replied in witing to the concl usions and
recommendati ons contai ned in paragraphs 74 to 86 of addendum 3 concerning his
visit to Venezuela, in which he noted that although torture and ill-treatnent

in places of detention were neither routine nor automatic, nor were they
i sol ated or occasional aberrations.

38. In a departure from previous practice the main report contained no
concl usi ons and recomrendati ons, first of all because he had no new ones to
make, and secondly for lack of space. Hence he had confined hinself to
drawi ng attention, in paragraph 217, to the recommendati ons contained in his
report to the fifty-first session of the Commi ssion and to the gui dance he had
given to Governments, in his report to the fifty-second session, on how to
respond to his conmunicati ons.

The neeting rose at 1.05 p. m




