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The Secretary-Ceneral has received the following witten statenent which
is circulated in accordance with Econonic and Soci al Counci
resol ution 1296 (XLIV).

[20 March 1997]

1. “The peaceful exercise of the right to freedom of expression shall not
be considered a threat to national security or subjected to any restrictions
or penalties” state the Johannesburg Principles on National Security, Freedom
of Expression and Access to Information, a body of principles devel oped by

i nternational |egal experts. International Educational Devel opment (IED) is
extrenely concerned that the concept of national, or State, security is used
in a broad and arbitrary fashion in the | egal systens of a nunber of
countries, particularly in Asia. |ED believes that this concept, which is
often inadequately defined in the relevant laws, may result in arbitrary and
unfair judicial procedures, and notes with concern that it is commonly used to
curb the rights to freedom of expression and association and to suppress

di ssenting voices, especially those of critics of the Governnment and | abour

or gani zers.

2. This use of national security as a rationale for suppressing dissent has
been used around the world. 1In recent years China has increasingly enployed
this rationale in justifying prosecutions and arbitrary detention of

di ssidents and has incorporated it into several new | aws and regul ati ons,
including the 1993 State Security Law and the 1988 Law on the Protection of
State Secrets. This process has culmnated in the National People's Congress
revision of China's Crimnal Code, passed in March 1997, which replaced crines
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of “counter-revolution” with those of “jeopardizing State security”. Since
the definition of “State security” and of what constitutes harmto it is |left
entirely to the discretion of the | aw enforcenent authorities, |ED believes
that, unfortunately, this revision does not actually nmean any substantive
change in law or practice, as it does not lift any of the significant
restrictions on the rights to freedom of expression and association. |ndeed,
it isresulting in a nore repressive clinmate, as the severe sentences inposed
on Wang Dan and Wei Jingsheng in the past year make abundantly cl ear

3. The crime of “counter-revolution” has been used extensively throughout
the history of the rule of the Chinese Conmunist Party. Punishments for
“thought crinmes” continued during the reform period, beginning with the
prosecuti on of Wi Jingsheng, who was sentenced to 15 years' inprisonnent in
1979, continuing with convictions of Denbcracy Wall activists across the
country, and culmnating with the crackdown on the 1989 protests, in which
hundr eds, even thousands, of people nationwi de were convicted and sentenced on
counter-revol utionary charges. In 1995 Wi Jingsheng was charged with
“conspiracy to subvert the Governnment” through “crines” which included
“publishing anti-government articles abroad”, discussing “the struggle” with
his friends and raising noney for victinms of political persecution and their
famlies, and was sentenced to a further 14 years' inprisonment.

4, Wang Dan, a student |eader in the 1989 denocracy nmovement, was charged
both under the Crimnal Code and the 1993 State Security Law and, in
Cct ober 1996, found guilty of “conspiring to subvert the Governnent”. H's

“crimes”, simlar to those with which Wi Jingsheng was charged, were nerely
his exercise of his internationally-recognized rights to freedom of expression
and associ ation. However, the court characterized these actions as “crimna
acts which endangered the security of the State”. Wang Dan was sentenced to
11 years in prison and 2 years' deprivation of political rights. After a

t hree- hour-1ong hearing at which none of the wi tnesses the defence side
requested be called were heard, the court recessed for half an hour and then
issued a witten verdict which virtually reproduced the indictnment: this
verdict had clearly been decided in advance. Wang's nother, Wang Li ngyun,
spoke in Wang Dan's defence, and his father and sister were also present in
the courtroom None of Wang's other fanmily nmenbers or any of his friends were
permtted to attend the trial, while no i ndependent observers were adnitted.

5. In the last few years, a nunber of individuals have been convicted of
of fences such as “leaking State secrets” and “espi onage” for exercising their
fundanmental rights and freedonms. |n Decenmber 1996, Chinese scholar Li Hai was

found guilty of “prying into and collecting the follow ng information about
peopl e sentenced for crimnal activities during the 4 June 1989 period: nane,
age, famly situation, crine, length of sentence, |ocation of inprisonnment,
treatment while inprisoned”. The verdict classified this information as
“State secrets”. Li Hai was sentenced to nine years' inprisonnent and

two years' deprivation of political rights. Li Hai had been held in

i ncommuni cado detention since he was apprehended in May 1995, and charged a
year later with “leaking State secrets” under the Law on the Protection of
State Secrets. |In another exanple, Tibetan nusicol ogi st Ngawang Choepel was
sentenced to 18 years' inprisonnent and 4 years' deprivation of politica
rights in Decenmber 1996. He was charged with spying for the “Dalai Lama
clique”. The circunstances of the trial remain unknown, as do Choepel's
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current whereabouts. A resident of India, he was apprehended while travelling
in Tibet to produce a docunentary on folk nusic and dance. He is not known to
have ever been involved in any political activity. Protecting State security

was nentioned as a rationale for prosecution in all of these cases.

6. | ED and its partner organization Human Rights in China are concerned
that the revision of the Crimnal Code conplete's China's transformation into
a “national security State” which began with the 1993 State Security Law and
the 1988 Law on the Protection of State Secrets and its 1990 I nplenenting
Regul ations. According to the State Security Law and its Inplenenting
Regul ati ons, acts which jeopardi ze State security include conspiracy to
overthrow the Governnent, splitting the country and subverting the sociali st
system The definition of these acts is left to the discretion of the
authorities. |In addition, before the revision of the Crimnal Code was
enacted, the punishnment of crinmes included in the State Security Law was to be
determined by reference to the corresponding part of the Crimnal Code, nanely
the section on counter-revolutionary crimes. Likewi se, State secrets are not
legally defined. The State Secret Law and its |nplenmenting Regul ations
contain no procedure for determ ning whether or not a particular itemis a
State secret. Moreover, they del egate the power to ascertain the rank of
State secrets, and to decide independently what should be classified to the
authorities. No nmeaningful systemof judicial reviewis envisaged for either
law in the case of challenges to official determ nations of what constitutes
harmto State security or a State secret. The State Security Law and the
State Secrets Law thus are, in effect, two additional chapters of
counter-revolutionary crimes. Elinmnating the crime of “counter-revolution”
wi t hout reform ng these two pieces of legislation and their inplenmenting
regul ations is only a |l egal disguise.

7. | ED wi shes to contrast this vague and politically-expedi ent concept of
State security with the Johannesburg Principles, according to which legitimte
nati onal security interests are defined as “protect[ing] a country's existence
or its territorial integrity against the use or threat of force, whether from
an external source, such as a nilitary threat, or an internal source, such as
incitement to violent overthrow of the Governnment”. Reasons for restrictions
the Principles find illegitimte are “protect[ing] the Government from
enbarrassnent, or exposure of wrongdoing, or to entrench a particul ar

i deol ogy, or to conceal information about the functioning of its public
institutions or to suppress industrial action”. The Principles further state
that restrictions on informati on about a country's human rights practices nust
not be inposed by using “State security” as a justification

8. | ED and its partner organi zation Human Rights in China (HRIC) urge the
Governnment of China and the National People's Congress to proceed to a genui ne
revision of its Crininal Code based on the standards enshrined in the
Johannesburg Principles on National Security so as to allow the greatest
possi bl e degree of freedom of expression and information, while protecting
only genuine national security interests. Although freedom of expression is
supposedl y guaranteed in the Chinese Constitution, this right should al so be
recogni zed in practice. 1In addition, IED and HRIC recomend that the Nationa
Peopl e's Congress repeal the 1993 State Security Law and its | nplenmenting
Regul ations, and that it thoroughly amend the 1988 Law on the Preservation of
State Secrets to incorporate safeguards for basic rights.
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9. I|ED calls on all Governnents hol ding individuals detained for the
non-vi ol ent exercise of their rights to freedom of expression and associ ation
under the rationale of “protecting national security” to release them

i mredi ately and unconditionally. It strongly reconmends that, in al
countries, national security interests be defined narrowy and that any
restrictions on expression or information on grounds of protecting nationa
security be clear and open to chall enge through review by an i ndependent
court.



