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The Secretary-Ceneral has received the following witten statement,
which is circulated in accordance wi th Econom ¢ and Soci al Council
resol ution 1296 (XLIV).

[8 March 1997]

1. The General Assenbly adopted the International Convention on the
Protection of the Rights of AlIl Mgrant Wrkers and Menbers of Their Fanmilies
(“Mgrant Workers' Convention”) by its resolution 45/158 on 18 Decenber 1990.
The M grant Workers' Convention in its Preanble reflects the recognition that
the rights of migrant workers and their famlies have not been sufficiently
recogni zed everywhere and therefore require appropriate international
protection.

2. The article 87 (1) of the Mgrant Wrkers' Convention provides that the
Convention shall enter into force after 20 States have ratified or acceded to
it. In an attenpt to reach this nunber, in its resolutions 1992/81 of

6 March 1992, 1993/89 of 10 March 1993, 1994/17 of 25 February 1994, 1995/21
of 24 February 1995, and 1996/ 18 of 11 April 1996 the Comm ssion on Human

Ri ghts has repeatedly urged Menber States to ratify or accede to the
Conventi on.
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3. Despite these urgings, as of March 1997, only eight States - Bosnia and
Her zegovi na, Col onbi a, Egypt, Mrocco, the Philippines, Seychelles, Sri Lanka
and Uganda - have ratified or acceded to the Convention. |In addition, only
two States - Chile and Mexico - have signed the Convention. It is notable

that none of the mmjor |abour-inporting countries has signed or ratified the
M grant Workers' Convention

4, The International Labour Organization estimates that there are nore
than 35 mission nmigrant workers worldwi de. * Wile abuses conmitted agai nst
m grant workers continue, the Mgrant Wrkers' Convention remains conpletely
ineffective. At the fifty-second session of the Commission, inits

resol ution 1996/18 it requested the United Nations Secretary-General to | ook
into the efforts nade by the Secretariat to pronote the Convention and the
protection of mgrant workers, but no mandate was created to report those
findings or to maintain his investigation into the rights and abuses rel ated
to mgrant workers. Therefore, nobre concrete responses are required to

i nvestigate the status of mgrant workers around the world.

5. Owing to the slow progress of States in ratifying or acceding to the
Convention, and to the abuses being suffered by m grant workers worl dw de, the
Commi ssion nust act to protect the rights of mgrant workers and their

fam lies via presently existing human rights instrunents. These instrunments

i ncl ude:

(a) The International Covenant on Civil and Political Rights. A great
nunber of the rights that would be protected by the M grant Wrkers
Convention are currently protected by overl appi ng provisions in this Covenant,
whi ch has been ratified or acceded to by 136 States. Many of the provisions
in the Mgrant Wrkers' Convention are virtually exact replicas of the
articles in the Covenant. The Covenant applies to any person within the
borders of a State, thereby protecting docunented and undocumented m grant
workers and their famlies located within a Menber State's territories. As
this Covenant binds the npbst States and protects the nost rights of m grant
workers and their famlies, this is the best instrunent currently in force
that is available for the protection of m grant workers;

(b) The I nternational Covenant on Economic, Social and Cul tural
Ri ghts. The M grant Wrkers' Convention enunerates rights which may currently
be protected under this Covenant (135 States parties). The types of rights
found in the Mgrant Wrkers' Convention that may currently be protected by
the Covenant include: enploynent, trade unions, nedical care, education
housi ng, cultural life, and the recognition that the famly is the natural and
fundamental group unit of society and is therefore entitled to protection by
society and the State. ? However, migrant workers and their fanilies are
provi ded | ess protections in sonme States, as article 2 (3) of the Covenant
al  ows devel opi ng countries to determi ne to what extent they would guarantee
the economic rights in the present Covenant to non-nationals;

(c) | LO Convention concerning Mgrant Wrkers (Suppl enmentary
Provi sions) (No. 143). This Convention is applicable on a much narrower scale
than the Covenants, in that article 11 of |ILO Convention 143 specifically
excl udes various classes of migrant workers. ® | LO Convention 143 protects
areas of rights of certain mgrant workers that are also found in the M grant
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Wor kers' Convention, including: expulsion fromState of residence; cultura
identity; links to a State of origin, reunification of spouses and children

| anguage, and choi ce of renunerated activity. This Convention does not appear
to protect the rights of famly menbers of nigrant workers;

(d) I LO Convention concerning Mgration for Enployment (No. 97). This
Convention al so precludes protection to certain categories of mgrant
wor kers. “ Provisions of the Mgrant Workers' Convention that are simlar to
articles in ILO Convention 97 provide protection to mgrant workers in the
foll owing areas: trade unions, taxes, transfer of funds, enploynment services,
soci al security;

(e) I LO Convention concerning Equality of Treatment (Social Security)
(No. 118). This Convention allows States parties to determ ne which socia
security provisions to apply to its nationals and to the nationals of other
States parties. The areas of rights enunerated in the M grant Wrkers
Convention that may currently be protected by ILO Convention 118 i ncl ude:
enpl oynent health benefits; ol d-age benefits; enploynment injury benefits;
unenpl oyment benefits; access to social security and health services.

6. The instrunents enunerated above currently protect many of the rights
that woul d be protected under the M grant Wrkers' Convention. These
covenants and conventions are currently in force and may be used to protect
the rights of m grant workers and their famlies at the present tinme.

However, many specific rights enunerated in the M grant Wrkers' Conventions
are left unprotected by the above-nentioned instruments. Additionally, the

| ack of protections afforded by the ILO to various classes of mgrant workers
and their famlies limts their use as a substitute for the Mgrant Wrkers
Conventi on.

7. While the States debate the useful ness of the Mgrant Wrkers
Convention, and currently enforceable treaties are not used to protect the
rights of mgrant workers and their fanmilies, abuses of these popul ations
continue. Particularly alarm ng to Human Ri ghts Advocates are abuses
committed agai nst m grant workers by governnment officials of receiving States.
Lack of government protection often encourages and perpetuates the physica
abuse of migrant workers in their States of residence. Follow ng are exanples
of abuses suffered by m grant workers and their famlies in 1995 and 1996.

8. United States of Anerica. The United States Border Patrol is the
enforcenent armof the United States Inmigration and Naturalization Service -
t he government body that controls inmigration in the United States. Wile
hiring has dramatically increased for Border Patrol agents over the past few
years, training has decreased. ° By 1998, the nunber of Border Patrol agents
wi Il have increased to 7,000, up from4, 200 agents in 1995. ° Investigations
into abuses are al nost invariably perfunctory and officers are rarely held
account abl e, except perhaps through the civil justice system 7 |ndeed,
approximately only one or two conplaints out of several hundred received by
the Justice Departnent result in crimnal charges being filed agai nst Border
Patrol agents. ® The follow ng are exanpl es of abuses docunented recently:

The brutal beating of two suspected illegal immgrants
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The shooting, by a Border Patrol agent, of a man standing on the Mexican
si de of the border

The rape, by a Border Patrol agent, of a 25-year-old wonan from
El Sal vador trying to cross the border

Two separate crashes of vehicles filled with illegal inmgrants who were
bei ng pursued by Border Patrol agents at high speed, killing 10 and
injuring 36

The sexual assault of two 23-year-old wonen

The i nhuman detention, by Border Patrol agents, of fenale illega
immgrants trying to cross the border: one wonman, who was seven nonths
pregnant, was not fed for 12 hours, had limted access to a bat hroom
was told that she would be handcuffed to a chair if she stood up w thout
perm ssion, and was forced to sleep on the floor in a small roomw th 24
ot her wonen. °

9. Asian and M ddle Eastern countries. A survey regardi ng Philippine

m grant workers estimated that in 1995 al nost 50, 000 cases of sexua
harassment, rape, nurder, and other nmaltreatnent of Philippine mgrant workers
occurred in Singapore, Hong Kong, the United Arab Emrates, Qatar, Kuwait,
Iraq, the Islam c Republic of Iran, Saudi Arabia and Oran. In Hong Kong and
Si ngapore al one, 30 Philippine wonen working as domestics died in the first
four nmonths of 1996. *

10. Mal aysia. A migrant workers' activist was crimnally charged by the
Governnment of Malaya for preparing a report that criticized the conditions of
Gover nnent - oper ated detention centres for foreign mgrant workers.

11. Europe. Hom cides and injuries of immgrants by extrem sts in Germany
have escal ated and the rights of immigrants in both Germany and France are
being dramatically cut back. 2

Recomendat i ons

12. In Iight of the above, Human Ri ghts Advocates asks that the Comm ssion
request that the Secretary-General gather information from other

United Nations bodies dealing with human rights violations to report on

whet her and how treaties under their purview are being used to protect the
rights of m grant workers, and to submt a report of his findings to the
Commission at its fifty-fourth session

13. Human Ri ghts Advocates al so asks that the Conm ssion request the
Secretary-Ceneral to request fromthe International Labour Organization
informati on on the extent to which it receives conplaints fromm grant workers
and their famlies that are not protected under |ILO instrunents.

14. Human Ri ghts Advocates finally requests that the Commi ssion anal yse and
report on information regardi ng abuses that are not being protected by
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treaties currently in force, with a view to deterni ning what role the
Comm ssion on Human Rights can play in protecting the rights of m grant
workers and their famlies.
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