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ANNEX
Proposal subnitted by the Federation of International G vi
Servants' Associations on negotiation and consultation in
the United Nations commbn System
I . 1 NTRODUCTI ON

1. In section Il of its resolution 49/223 of 23 Decenber 1994, the CGenera

Assenbly requested the staff, the organi zations and the International G vi
Service Commission (ICSC) to review how the consultative process in the

Conmmi ssion could be inmproved. 1In the present report, the Federation of
International Cvil Servants' Associations (FICSA) will respond to the request
of the Assenbly. The Federation proposes the abolition of the current structure
and its replacenent by a nore responsive and representative body where the three
parties involved, i.e., the Menber States, the organizations and the staff,
would jointly meet the challenges of the common system Anple justification for
the reformproposal is provided in the present report, which will deal with the
basic | egal paraneters of the issue; a brief historical description of staff/
nmanagenent relations in the common system the fundanental weaknesses in the
process of so-called consultation in ICSC, the feasibility of introducing

col l ective bargaining in the commbn system and the FICSA proposal for the
reformof the consultative process.

II. THE I SSUE
2. The issue to be addressed can be summari zed by posing a question

"Way is the United Nations systemnot consistent in extending to its own
staff nenbers the fundamental human rights, workers' rights and the right
of association that it pronulgates in Menber States?"

The response needs to be seen in the context of the |egal status of

i nternational organizations and international civil servants, topics that have
been the subject of intense debate anong | egal experts for many years.
International organizations are entities resulting fromtreati es anong
contracting States. Wien States ratify conventions or treaties, they pledge to
apply the ternms of such agreenments within their national boundaries. However,
the ternms of such agreements do not inply that the application of the treaty or
the agreenent is extended to international organizations |located in the
ratifying countries. |International organizations typically enjoy
extraterritorial status in the host country and possess a nunber of immunities
vis-a-vis the national laws of the host country. These inmmunities generally

i nclude i Mmunity against the application of the Conventions and Recommendati ons
of the International Labour Organization (I1LO if the host State has ratified
these agreenents. This inplies that in this case the citizens of the host
country enployed by an international organization cannot claimprotection of
these I LO agreenments in staff/nmanagenment conflicts. It was noted during a
recent synposium organi zed by the Yearly Organi zi ng Reuni on of Internationa
Cvil Services (YORICS) on the legal status of international civil servants,
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that the imunity granted to nmaintain the i ndependence of internationa

organi zati ons had prevented enpl oyees of those organizations from enjoying the
protection of national |aws with inadequate rights being granted to themwi thin
their own organi zati ons.

3. The Copenhagen Decl aration on Soci al Devel opnent, adopted by the Wrld
Summit for Social Devel opnent, held at Copenhagen from6 to 12 March 1995, a/ is
a recent exanple in a long series of inconsistencies within the United Nations
in extending the same protection that it recommends to the workers and the

enpl oyees in the private and public sectors throughout the world to its own
staff nenbers. Wth this declaration, 184 States have pledged, inter alia, to
pronote the observance of the ILO conventions on freedom of association and
col l ective bargaining, a pledge that is significant for the nationals of the 184
countries concerned. However, it does not follow that the same countries wll
enforce the application of these ILO conventions within the United Nations
organi zations or in ILOitself. The latter organization is the custodi an of
several conventions that have been ratified by many States but that have not
been inplenented within the organization itself. In other words, ILO and the
other United Nations organi zati ons have not effectively recognized the right of
their staff nmenbers to bargain collectively with their governing bodi es and
their executive heads on terns and conditions of service.

I11. H STORI CAL PERSPECTI VE

4. The previ ous paragraphs descri be the fundanental weaknesses in the |ega
definition of the international civil servant as a "worker" category, to use |ILO
term nol ogy, and concurrently to ensure |l egal protection of the fundanmenta
rights of the international civil servants. These fundanental rights, which
citizens all over the world enjoy, are not autonmatically granted to

international civil servants and this autonatically weakens the position of

staff enployed in international organizations in staff/nanagenent disputes.
Before el aborating on the deficiencies of the current consultative process and
subm tting the FI CSA proposal for reformwe wish to provide a short history of
staff/ managenent relations in the United Nati ons commobn system

5. St af f/ managenent relations in international organizati ons have al ways been
nore unequal and limted in scope than enpl oyer/enpl oyee relations in the
national private and public sectors of the industrialized world. Staff

associ ations, staff committees, staff councils or staff unions in the United
Nations conmon system were gradually established in the organizations, beginning
in the early 1950s. Many organi zations, with notable exceptions such as |ILQ

whi ch had an el ected Staff Union nore or less inmediately after its inception,
initially did not make any provision for staff representational facilities and
the initiative in doing so cane fromthe staff menbers who elected their
representatives in order to nake the voice of the staff heard by managenent.
Once elected, the staff representatives frequently had to convince the executive
head or the governing body to grant formal recognition of the staff association
or union. Cccasionally, in the absence of effective staff representation, the
national unions started to organize the staff within the organizations, which in
turn pronpted these organi zations to close the door to outside "agitators" and
set up nore docile internal staff associations approved by nanagenent. During

l...
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this period, nost staff associations or unions in the combn system had, at
best, the right to organize only social and cultural activities.

6. The first (and for the first 30 years, the only) federated body of United
Nations staff associations - FICSA - was set up in 1952. The focus shifted from
the organi zation of the office Christmas Party to nore serious issues affecting
the staff in all organizations, such as the protection of the independence of
international civil servants. The independence of the international civi
service, which is enshrined in Article 100 of the Charter of the United Nations,
cane under serious attack during the administration of the first Secretary-
General of the United Nations, who did not resist the strong political pressure
of the Governnment and Congress of the United States of Anerica, in particular
the McCarthy Commi ssion, and unilaterally term nated the contracts of sonme
United States staff nenbers of the United Nations who appeal ed the decision
When the General Assenbly refused permission to the Secretary-General to

i mpl ement the judgenments of the United Nations Administrative Tribunal by
stoppi ng the paynent of termination indemities awarded to the staff nenbers,

FI CSA intervened and was instrunmental in obtaining an advisory opinion of the
International Court of Justice, which stipulated that even governing bodi es of

i nternational organizations were not above the rule of law and that they were
obliged to inplement decisions of administrative tribunals.

7. The rel ative success of the Federation in protecting the internationa

civil servant against gross political interference by one nmenber country did not
nean that, overnight, FICSA becane a respected interlocutor of the managenent in
t he common system organi zati ons. The systemvery nmuch functioned, and to a
certain extent still does, as a gentleman's club and staff representatives
clearly had a difficult task in trying to join the club. The fact that staff
representatives often had to resort to | egal appeal s agai nst decisions of the
executive head did not help either

8. Slowly, the Federation gained access to the United Nations system

admi ni strative bodies, the Adm nistrative Conmi ttee on Coordination (ACC) and
the Consultative Committee on Admi nistrative Questions (CCAQ, and the nain

| egi slative body, the Fifth Conmittee of the General Assenbly. This access was
nei ther autonmatic nor easy to obtain. As late as the 1970s, CCAQ devoted
several hours of discussion to the question of whether or not FICSA should be
accorded a hearing. Even today, CCAQ may on occasion decide to go into cl osed
session, excluding both staff federations (FICSA and the Coordinating Comrittee
for International Staff Unions and Associations of the United Nations System
(CASUA)). It was only in 1975 that FI CSA was all owed to address ACC and only
since 1980 has FI CSA been invited to address the Fifth Conmttee. An invitation
to address the Fifth Committee is granted on an annual basis and upon request:
FI CSA is not recognized as an institutional partner in the process of
determ ni ng conditions of service. Mreover, the address is nmade during the
fornmal session of the Commttee and neither staff federation is allowed to
participate in or to observe the infornmal decision-making process of the Fifth
Conmi tt ee.

9. Whether it is at the common-system |l evel or in each organization, the
situation has renai ned unchanged as far as the concept of negotiation is
concerned: there are no neans of direct negotiation between staff and
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managenent. Moyst organi zati ons do have various joint staff/nmanagenent bodi es,
but in no way do these bodies have collective bargaining rights. Sone of these
joint bodies have, on occasion and for specific issues, negotiated agreements.
Wthin the ILO Administrative Conmittee, for instance, there have been severa
exanpl es, but the statutory machinery of |ILO has not been adjusted to
institutionalize this commendable practice. |In other words, staff at the |eve
of their enploying organi zati on have no actual or even theoretical right to
negotiate with their enployer, a right that is taken for granted by enpl oyees
and enployers in many nenber States.

10. If the situation is unsatisfactory at the |level of the organizations, it is
even nore so at the United Nations conmon-system |l evel. The Statute of |CSC
adopted by the General Assenbly on 18 Decenber 1974 (resolution 3357 (XXl X)),
explicitly excludes negotiation with staff. Mreover, |ICSC has neither a
practice nor a tradition, either formally or informally, to negotiate
agreenents. Neverthel ess, FICSA acknow edges that initially, when ICSC started
to function in 1975, the expectations were very high, because at that time the
staff felt that at last this "independent" Commi ssion woul d concentrate on
technical issues instead of political intimdation and attacks on the

i ndependence of the international civil service. However, practice was quite
different fromtheory. Twenty years after its establishnent, alnpbst al
reasonabl e observers and participants in the consultative process for

determ ning conditions of service in the commobn system including senior
Directors-CGeneral and ACC as a whole, agree that I1CSCis overpoliticized. Even
some Conmi ssioners, such as M. Antonio Fonseca Pinmentel, who have been in the
Commi ssion fromthe early days and have wi tnessed the deterioration of the
situation within I CSC, now stress the need for fundamental structural refornmns.
During a neeting held at Montreal in early May 1995, M. Pinmentel, who is the
ol dest serving Commi ssion nenber and who tends to be consistent and i ndependent
in his appraisals of the situation, stated that a new tripartite structure for
t he Conm ssion was the only solution to the current deadl ock situation regarding
participation of staff in the work of the Comn ssion

V. FUNDAMENTAL WEAKNESSES | N THE PROCESS OF CONSULTATI ON
WTH THE COW SSI ON

11. The crucial weakness of ICSClies in a total absence of any pragmatic
system of direct staff/managenent negotiation or even a senbl ance of
consultation. But the Conmi ssion's consultative process is flawed in severa
other ways. A list of sonme of these deficiencies is provided bel ow.

A.  The Comm ssion has always been | argely unresponsive to the
particul ar needs of specialized agencies and programres

12. The common systemis conposed of several agencies and progranmes with
different needs and priorities. These agencies are part of the common system by
virtue of relationship agreenments between them and the United Nations in

New York. Initially, i.e., before the establishment of |1 CSC 20 years ago, these
rel ati onship agreenents tying the specialized agencies to the United Nations

t hrough adherence to "a single unified international civil service" (later
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termed "United Nations conmon systeni) were intended to be between equals. The
organi zations agreed to "consult together"” and to "cooperate" regarding
conditions of service and the creation of a suitable machinery for the
settlenent of disputes. This parity between the specialized agencies and the
United Nations is reflected in article 9 of the ICSC Statute. However, |CSC
tends to disregard this article and give priority to article 10 of its Statute.
According to this article, the Comrission will report regarding very crucia

i ssues such as, anmpbng ot her subjects, Professional salaries, only to the Genera
Assenbly of the United Nations and not to the other governing bodies of the
United Nations common system In practical terms this nmeans that the Genera
Assenbly has a domnant role in the functioning of the Comm ssion. Although the
executive heads and the other governing bodies of the commpbn system have the
opportunity to include issues on the agenda of the Conmi ssion, the latter tends
to mnimze the needs of these organizations and to concentrate solely on the
needs of the United Nations and the requests nade by the United Nations
governing body, i.e., the Fifth Commttee of the General Assenbly. This trend
to overenphasi ze the requests nade by the United Nati ons governing body and to
ignore the priorities of other commobn system organi zati ons has al ways been
present in the Comm ssion but has gained strength during the past five years.
The reason for this phenonenon is linked to the politicization of the Comm ssion
and the el ectioneering of some Conmi ssioners (for nore details on this aspect of
t he Conm ssion, see section E bel ow);

B. The Conm ssion does not respect the conmon system

13. It has often been stated by sonme del egates in governing bodies that ICSCis
t he wat chdog of the conmon system These statenents are usually made in the
context of certain entitlements, which in sone organizations appear to be nore
generous than those recommended by I CSC. The del egates forget that the comon
systemis made up of several organizations with different mandates, needs,
budget procedures and working environnments. Wat is a proper managenent
practice in the United Nations in New York nmay not be appropriate for a Wrld
Food Programre (WFP) operation in Myzanbi que, a Wrld Health O ganization (WHO
project in Thailand or a division at the United Nations Educational, Scientific
and Cultural Organization (UNESCO headquarters in Paris. |CSC does not take
into account the different needs of the common-system organi zati ons and

di sregards article 9 of the ICSC Statute, which states that "the Comm ssion
shal | be guided by the principle set out in the agreenments between the United
Nations and the other organizations, which ains at the devel opnent of a single
unified international civil service..."

C. The unresponsive attitude of the Conmmission is a prelude
to the break-up of the commbn system

14. The |l ack of respect of the Commi ssion for the commbn system has often been
m ni mzed by the Commi ssion. This was evidenced during the discussions on
recruitnent and retention of staff, as part of the recent review of the

Nobl emai re principle, which addressed the issue of the conpetitivity of the
United Nations systemas an enployer. During the review, the Comm ssion made no
significant effort to recommend practical solutions to satisfy the specific
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techni cal human resource requirenents of the agencies and the United Nations.
During a recent neeting of ACC, on 12 Septenber 1995, at |east one executive
head announced that his organization was reconsidering its relation or
affiliation to the commpn system because it did not neet the needs of his
organi zation. Wile FICSA is not, for the time being, advocating this position
the staff representatives and the adm nistrations may have to resort to this
strategy if no structural reforns are proposed in the near future. This may
nean that the specialized agencies need to withdraw from | CSC, by giving advance
notice under article 31 of the Statute, in order to have equal and neani ngfu
consultations with the United Nations on conditions of service, particularly in
cases where the specialized agencies require solutions tailored to their own
uni que situations. It is clear that there is an inequality of treatnent, or
discrimnation, vis-a-vis the specialized agencies in the conmbn systemin
general and by ICSC in particular and this needs to be addressed by the Fifth
Committee if the Commttee wants the common systemto survive;

D. The work of the Conmmi ssion is overcentralized and caters
solely to the needs of the political branch of the United
Nations famly, i.e., the United Nations in New York

15. This point may seemto have only an anecdotal nerit but there is a nore
fundanmental point involved here. This increasing disparity between the United
Nati ons and the specialized agencies has resulted in doubt and ambi guity about

t he designation "enployer". The director-general of a specialized agency, who
is legally respondent when it comes to appeals, has little or no say over

i mportant aspects of the ternms and conditions of enploynent, which are generally
est abl i shed by |1 CSC and approved by the CGeneral Assenbly. [|CSC cannot be

consi dered an enpl oyer, but the introductory articles of the ICSC Statute do

gi ve sone authority to the Secretary-General of the United Nations over the
functioning of 1ICSC. Does this inply that the Secretary-Ceneral is the enployer
of a staff nenber of UNESCO? The question cannot be answered with any precision
because of the autonony of UNESCO and because of the Iimted authority of the
Secretary-Ceneral of the United Nations over ICSC. So who is the enployer of a
staff nenber of a specialized agency? The executive head, the Secretary-GCenera
of the United Nations or the Chairman of | CSC? This anbiguity creates various

| egal problens and occasionally unsurnountable difficulties in terns of staff/
managenent rel ations.

16. These questions point to the need for nore decentralization, which is the
sol ution proposed by many em nent experts. On a nore political |evel, for
exanpl e, concern regarding the overconcentrati on on the New York-based governi ng
bodi es has been reflected in various United Nations reform proposals. Recently,
Sir Brian Urquhart and M. Erskine Childers fornul ated several proposals for
reformof the United Nations system all of which aimto restore the autonony
and the conpetencies of the specialized agencies while increasing the
coordination of all activities. The authors state that the founding fathers of
the United Nations had recogni zed the independence of the agencies but that the
speci al agreenents between the United Nations and the agenci es have never been
respected, initially by the United Nations and | ater by the Menber States: "In
the original design, key features of the relations between the United Nations
and the agencies were stipulated in the special agreenments. Menber Governnents

l...
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have all owed many of these crucial provisions to be ignored. Their ful

i npl enentation is vital to build a responsive, coherent United Nations system”
The spirit and the letter of agreenents between the agencies and the United
Nations, including the commpbn systemrel ationship agreenents, shoul d be
respected. The ICSC Statute would nost undeniably require a najor overhaul if
the refornms of the type proposed by Messrs Urquhart and Childers are seriously
consi der ed.

E. The decision-naking process in the Commission is
neither transparent nor open but clearly foll ows
perceived political priorities of the United
Nati ons General Assenbly

17. FICSA is of the opinion that this is due primarily to the politicization of
the 1 CSC agenda, in particular to suit the political agenda of the United
Nati ons General Assenbly as perceived by a handful of Comm ssioners.

18. In a 1987 article in the Journal of Devel opnent Pl anning, published by the
United Nations, b/ M. John Renniger wote of ICSC that:

"Its task is to provide objective technical advice, but as issues related
to sal aries becone increasingly politicized, it cannot remain above the
political fray. One of the documents prepared by the I CSC secretariat for
the twenty-first session of the Conm ssion explicitly states that one
alternative for defining a range for the margin would be 'politically

risky'. In recent decisions the General Assenbly has shown that it is nore
concerned with costs than with procedures or legalities ... To explicitly
nake recommendati ons based on political considerations runs a ... grave

risk of totally losing credibility with the staff and organi zations."

19. In February 1995, the Under-Secretary-General for Adm nistration of the
United Nations Secretariat declared during a neeting of ACC that he consi dered

| CSC t o0 expensive, too unresponsive and too politicized. |In May 1994, FICSA
subm tted well ahead of tine and ready for the fortieth session of |ICSC a paper
dealing with the General Service salary survey nethodol ogy. Although the issue
was on the agenda of ICSC, the | CSC Chairman used the | ame excuse of the heavy
wor kl oad of the I CSC secretariat to refuse a substantive discussion in the

Conmi ssion. FICSA learned |later on that the | CSC Chairman was afraid of
jeopardizing his chances for re-election if he accepted a substantive di scussion
on the topic because this would inevitably inply costly corrections of the nore
bl atant errors in the revised nethodol ogy. These costly corrections m ght have
upset the nore influential delegates in the Fifth Commttee and encouraged them
to vote for another candidate. Every two years the debates in ICSC are tainted
by el ectioneering ploys of the Commi ssioners, whose only desire is to continue
their nmandate even if their age is nore than respectable, the average age of the
Commi ssi oners being around 66 years. |CSCis, therefore, in the eyes of nost
observers, not an independent conmm ssion but quite clearly a politically
oriented group of elected officials who try faithfully to defend the priorities
of those who el ect them
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F. There is no nmechanismin place to ensure that the
Commi ssi oners have the required conpetencies

20. Although it was envisaged that "the menbers of the Commi ssion shall be
appointed in their personal capacity as individuals of recognized conpetence who
have had substantial experience of executive responsibility in public

adm nistration or related fields, particularly in personnel nanagement”

(article 3.1 of the ICSC Statute), this has not happened in practice. On this
subj ect, M. Renniger has witten:

"Contrary to the expectations of those who accepted the statutes of
| CSC, the Commi ssion increasingly appears as a body conmposed of people with
little or limted background and experience in public admnistration or
per sonnel managenent

"The first Commission differed fundamentally fromthe present one
because when the first Comm ssion was chosen the sel ection process worked
as designed and as expected by the parties concerned. Some of the first
nenbers of the Comm ssion were suggested by the organi zations in the comon
system and/or by staff associations. But this has occurred only once.
Thereafter all the menbers have been sel ected by the regional groups in the
General Assenbly. The suggestions of the organizations and staff are
routinely ignored. Efforts of ACCto give nore neaning to the consultation
process have been ignored by Menber States in the Fifth Commttee. This
can only be seen as a rebuff and an unwi |l lingness to recognize the
organi zations and staff as partners in the common system as defined by the
| CSC statutes. ™

21. Moreover, with the growth in the 1980s of human resources devel opnent as an
integral field of study, research and application, it has becone even nore
necessary for the skills required of Commi ssioners to be clearly defined,
delineated, witten down and adhered to.

G The Conmission is too expensive and too bureaucratic

22. The costs involved in maintaining the so-called "l eadership role" of ICSC
in the organization and inpl enentati on of Professional and General Service

sal ary surveys are exorbitant by any standard. The bureaucracy is stifling and
wasteful. The legal costs incurred by the systemin the defence of indefensible
deci sions of |ICSC al so absorb sizeable suns fromthe administrations and staff
alike. The only cost-effective nmeasure is the elimnation of the Conm ssion and
its replacement by a group of experts who would be accountable to the parties
concerned and responsive to the real needs of the organizations, staff and

admi ni strations alike.
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H The Commi ssion is not accountable for its decisions and
recomrendati ons when i npl enmented by United Nations

organi zations and the specialized agencies

23. Should fault be found with a decision of ICSC, or a recommendation that is
i npl enented after becoming a resolution of the General Assenbly, |egal appeal is
made, not agai nst the Comm ssion, but against a specific adm nistration that has
not even participated in the decision-making process. An award granted in the
case of a successful |egal appeal is paid by an organization, not the

Commi ssion. Such awards can be costly to the organi zati ons concerned, often
requiring additional resources in their budgets to nmake good for m stakes made
by the Conmmi ssion. Two recent exanples are: conpensation for a mstake in

cal culating the General Service salary scales in Geneva in 1991 and in Vienna

in 1987.

I. The Comm ssion has evolved into a regul atory body

24. 1t is now common know edge, and has been w dely acknow edged by

admi ni strations, Menber States and the Conmission itself, that the United
Nations has lost its conpetitive edge as an enployer. Gven its current pay
rates, which lag 40 to 50 per cent behind those of its conpetitors on the
international |abour market, it is fair to estimate that the United Nations and
its agencies are able to recruit only in the bottomquartile of that market.
This was not always the case, and it would not appear to be by chance al one that
the downward trend in conpensation coi nci des, and even comences, with the
establishnent of ICSCin 1976. Rather than carry out objective anal yses of the
| abour markets, the Conmission regul ated sal ary packages according to the
implicit, and oftentimes explicit, financial limtations set by the Menber
States of only one governing body, the United Nati ons General Assenbly. The
needs of the specialized agencies in the international |abour market have been
di sregarded by the Commi ssion

J. The functioning of the Conm ssion has been blurred by procedura
rigidities, such as in agenda-setting and reporting, and
diplomatic small talk and niceties anbng the Conm Ssioners

25. These rigidities or codes of behaviour may very well prove to be essentia
in political debates such as in the Security Council but within ICSC they are
not needed and constitute inpedinments to the establishment of dial ogue and the
devel opnent of nutually acceptable recommendati ons on conditions of service.
However, while questions of procedure would seem easy to resolve, they have not
been addressed satisfactorily, nor would a change in style alone satisfactorily
address the issues of substance outlined in sections Ato | above.

26. It is clear that the need for review of the consultative process called for
by General Assenbly resolution 49/223 is not only urgent but al so i nescapabl e.

It should be underlined here that both FI CSA and CCAQ have, on various

occasi ons, suggested reformof ICSC within the paraneters of the current
statutes, for exanple, by requesting the Conm ssion not to nake decisions during
cl osed executive sessions and by trying to inprove the selection of the
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Conmmi ssioners. Miuch to our regret, nost of these efforts have not yielded any
i nprovenent in the performance of the Comm ssion

V. FEASIBILITY OF | NTRODUCI NG COLLECTI VE BARGAI NI NG I N THE
UNI TED NATI ONS COMMON SYSTEM

27. Staff representatives are convinced that there should be a process of
direct negotiation between enpl oyers and enpl oyees in internationa

organi zations. As early as 1979, the FICSA Council adopted a resolution
declaring that international civil servants have the right to participate in
deci sion-making relating to their working conditions. The same resolution also
encourages the adm nistrations to establish suitable procedures for negotiation
conciliation and arbitration of work di sputes. None of these recomendations
have been inplenented at the comon system | evel, one ngjor consideration being
that the administrations to whomthese recommendations are addressed have no
regul ating authority over |CSC

28. In January 1995, a synposium of |egal experts convened in New York by
YORICS reviewed the legal regines that currently apply to international civi
servants in a w de variety of organi zations, including the United Nations
system the Bretton Wods organi zations, the Coordi nated Organizations and the
Eur opean Union. The |egal experts were of the opinion that the tine had cone to
provide certain mninmumrights to that category of worker and to bring their
legal regimes in line with nodern | abour practices. On 31 January 1995, the
synposi um adopt ed a New York Declaration on the | ndependence and Ri ghts of
International Cvil Servants (see appendix | to the present annex). Collective
bargai ning figures promnently in the Declaration, which was unani nously
approved by the participants, who included a forner Chairman of |1CSC, a former
Deputy Legal Counsel of the United Nations and the Head of the |ILO Wrkers
Goup. Wth such endorsenent froma highly qualified group of senior experts,
it could be concluded that contrary to perceptions of sone Menber States,

col l ective bargaining would not necessarily be detrinmental to the common
system

29. In January 1989, the Council of Europe Parlianentary Assenbly's Conmttee
on the Budget and Intergovernnmental Wrk Programe unani nously adopted a
reconmendation on the rights of the Council of Europe's staff, with particular
regard to the United Nations system The reconmendation asks the Comm ttee of
Mnisters to align the rights of the Council of Europe's staff on those of
nenber countries' civil servants, which inplies, anpngst other things, that the
organi zation's officials be afforded the rights enbodied in article 6 of the
Social Charter (right to bargain collectively) and in articles 2 and 3 of the
Addi tional Protocol (the right to information and consultation; right to take
part in the determ nation and inprovement of the working conditions and worKking
environnent). As regards the United Nations system the Committee of Mnisters
is to urge the Governments of Menber States to adopt a positive attitude towards
the international civil service, by seeking to safeguard the independence of
officials under the United Nations comon system and ensure that they are
afforded the rights enbodied in ILO Convention No. 151
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30. Convention No. 151 provides in article 7 that neasures shall be taken,
where necessary to encourage and pronote the full devel opment and utilization of
machi nery for negotiation of ternms and conditions of enployment between the
public authorities concerned and public enpl oyees' organizations, or of such
other nmethods as will allow representatives of public enployees to participate
in the determ nation of these matters. Mboreover, under article 8 of the
Convention, the settlenent of disputes arising in connection with the

determ nation of terns and conditions of enploynent shall be sought, as may be
appropriate to national conditions, through negotiation between the parties or

t hrough i ndependent and inpartial nmachinery, such as medi ation, conciliation and
arbitration, established in such a manner as to ensure the confidence of the
parties invol ved.

31. The rights foreseen in the reconmendati on of the Council of Europe have not
yet been inplemented in the United Nations system despite the declaration
adopted by the Wrld Sunmmt for Social Devel opnment, despite the call for reform
of the United Nations during this fiftieth anniversary year and despite the
other calls for reformfromlegal experts, executive heads, former |CSC

Commi ssioners and staff representatives. The basic |esson to be | earned from
the above texts is that the United Nations common system al ways appears to | ag
behind. |f European regionally integrated organizations can practice what they
teach there is no reason why the common system woul d be unable to cope with

col | ective bargai ning arrangenents.

VI. NEGOTI ATION I N THE UNI TED NATI ONS COMMON SYSTEM  PROPOSAL
OF THE FEDERATI ON OF | NTERNATI ONAL CI VIL SERVANTS
ASSOCI ATI ONS FOR AN | NTERI M MEASURE

32. Although there are many authoritative sources in Europe and el sewhere that
advocate and practice direct negotiation or collective bargaining as the

nechani smfor setting the conditions of service of their staff, FICSAis
prepared to proceed pragmatically, in a step-by-step manner, and to take into
account the specific conditions of the United Nati ons common system Collective
bargaining is, and remains, our goal. The proposal which is appended to the
present report (annex, appendix Il) represents an interimneasure. It has been
di scussed and presented to ACC and our colleagues in CCl SUA and there is a clear
consensus on the need for reformand the basic philosophy of a tripartite

comm ssion. Various other options (quadripartite, bipartite, etc.) have been
reviewed as well during the discussion and were discarded because they do not
respond to the needs of the common system Both our interlocutors in the

admi nistrations and in CCl SUA agree that the tripartite conposition of the new
Conmi ssion should also be reflected in its bureau or secretariat. The basis of
the proposed interimnmeasure is parity, i.e. equal representation of the three
parties concerned, governing bodies, admnistrations, and staff, as in the
United Nations Joint Staff Pension Board. Another structure that could serve as
a nodel is the |ILO Governing Body, which is constituted as a tripartite body and
inturnthis tripartite nature is also reflected in the secretariat of the
organi zati on.

33. The interimneasure proposed by FICSAis, in the view of staff
representatives, the nost fitting response to General Assenbly resolution
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49/ 223, in which the Assenbly essentially recognized the tripartite nature of
the consultative process. The Assenbly indeed requested "the staff bodies, the
organi zations and the Comm ssion to review with all urgency how the consultative
process can best be furthered and to report thereon to the General Assenbly".

FI CSA has reviewed the Conmm ssion's consultative process and concluded that a
tripartite mechani sm provi des the best guarantee for a fair and equitable system
of setting conditions of service.

34. A mgjor advantage of the solution proposed here is its simlarity to

anot her tripartite conmttee, that of the European Communities which was

i ntroduced in 1981, based on, perhaps, a nore advanced human resource nmanagenent
style than that of United Nations conmon system organi zati ons.

M. N colas Valticos, who served recently as a Judge at the European Court of
Human Ri ghts and who al so had a distingui shed career with ILO and the
International Court of Justice in The Hague, nade a striking conparison between
t he European Uni on systemand the United Nati ons conmpbn system

"The case of the United Nations comon system in which there is also
a screen in the formof a commission with broad ternms of reference and
restrictive views on the subject of dialogue, is even nore striking.
Broadl y speaking, therefore, there is no real consultation and still |ess
negoti ati on between associations of international civil servants and those
who actually determ ne their status ..

"Particular attention should therefore be paid to the interesting
systemintroduced in the European Communities in 1981, providing for a
consul tation procedure within a commttee formed on a tripartite basis and
hence including representatives of the nmenber States, the staff and the
adm nistrative authorities concerned to ensure that the views of the staff
and administrative authorities are known to the representati ves of the
nenber States before the adoption of any firmposition on their part. It
is not really negotiation, but it is at any rate a form of dial ogue."

35. This quotation illustrates the point that: (a) once again the United
Nations common systemin general and ICSC in particular are |aggi ng behind; and
(b) atripartite arrangenent is beneficial for the organizations and the staff
alike. 1CSC has al ways been "a screen", to quote Judge Valticos, and it is not
in the interest of the organizations to set up a comon system screen between
thensel ves and the staff, a screen which, as events have shown, does not serve
the interests of the organizations nor of staff.

36. Finally, the third and npost obvious advantage of a tripartite nachinery is
its simlarity to the United Nations Joint Staff Pension Fund, which is governed
by a Board and a Standing Committee of tripartite conposition. The nenbers of

t hese bodies are elected by the governing bodi es, the executive heads and the
participants (staff and former staff) of 14 common system organi zations. Since
salary and pension matters are closely linked, there is no valid technica
argument agai nst the adoption of the sane tripartite conposition for the new
"Conmi ssion on the setting of conditions of service in the United Nations common
systent.
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37. To set up this newtripartite body, I1CSCin its present formwould have to
be phased out gradually over a reasonable period of time. During this period,
whi ch shoul d not exceed one year since one year would be sufficient to revise or
redraft the Conmmission's statutes, |CSC should only deal with routine matters.
The revised statutes should be prepared by a snmall working committee consisting
of the Bureau of the Fifth Committee, administration and/or governing body
representatives of one or two organi zations and the two staff federations. Once
agreed in the working group, the statutes should be subnmtted for approval to

t he governing bodi es of the common system organi zati ons and to the Councils of
FI CSA and CCl SUA. FICSA stands ready to work with CCAQ nenbers to prepare the
prelimnary draft statutes of the new body for consideration by the Genera
Assenbly and the other common system governi ng bodi es.

Not es

al/ Report of the Wrld Summt for Social Devel opnent, Copenhagen
6-12 March 1995 (A/ CONF. 166/9), chap. I, resolution 1, annex |

b/ Journal of Devel opnent Pl anning, No. 17 (United Nations publication
Sales No. 87.11.A 22).
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APPENDI X |

New York Declaration on the |Independence and Ri ghts of
International G vil Servants, adopted by the Synposium
on the Legal Status of International Gvil Servants on

31 January 1995

The Synposiumon the Legal Status of International Gvil Servants was
convened to address the basic rights and i ndependence of international civi
servants throughout the world.

I ndi vi dual s working for international organizations are subject to the
statutes and regul ati ons of those organi zati ons and general principles of |aw.
The imunity granted to maintain the i ndependence of international organizations
has prevented enpl oyees of those organi zations from enjoying the protection of
nati onal laws. Therefore, there nust be a workable | egal framework consistent
wi th nodern | abour managenent practices that guarantees to all civil servants
due process and equal protection equivalent to the rights and principles they
woul d enj oy under rel evant national |aws.

In view of the foregoing, to protect the rights and i ndependence of the
international civil service, they should be afforded the foll ow ng:

Fr eedom of associ ati on:

- International civil servants should have the right to freedom of
association and this right includes the right to formand join the staff
associ ation or union of their choice and to create international associations of
international civil servants;

- International civil servants should be given the nmeans to exercise
effectively this right of association;

- The staff associations or unions should have the right to affiliate
with other international associations or unions as part of a federation;

Col l ecti ve bargai ni ng:

- International civil servants should have the right, through their
staff associations or unions, to bargain collectively on their working
condi ti ons;

- International civil servants' associations or unions should have the
right to petition and address the governi ng bodi es of their organizations;

- International civil servants should have the right to take collective
actions including the right to strike;
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Due process and judicial review

- International civil servants should be entitled to due process in the
adm ni strative hearing and the appeal process;

- International civil servants shoul d have access to an independent
adm ni strative tribunal conmposed of attorneys and jurists. This right of access
shall include the rights of due process, a fair and speedy trial, and an ora
heari ng;

- This right of access to an administrative tribunal should extend to
i ndividuals, staff associations and unions to represent the collective rights of
the staff;

Protection of fundanmental rights:

- To protect the fundamental rights of all international civil servants,
they shoul d be given the rights extended under international human rights
instruments as well as relevant international |abour standards as enbodied in
I LO conventions and reconmendations relating to conditions of enploynent.
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APPENDI X | |

Proposal of the Federation of International Cvil Servants'
Associ ations concerning negotiation in the United Nations
commbn system

Goal of the Federation of International Cvil Servants' Associations

(F1 CSA)

- COLLECTI VE BARGAI NI NG

- Bi ndi ng agreenents negotiated on a bipartite basis, i.e., via a
bi partite body with worker and enpl oyer representation

Interimgoa

- Bi ndi ng negoti ated agreement on a tripartite basis.

A Configuration:

- Seven el ected or appointed by the United Nations General Assenbly
(three nenbers) and by the other governing bodies of the specialized
agencies on a rotating basis (four nmenbers). a/

- Seven appointed by the adm nistrations reporting directly to the
United Nations CGeneral Assenbly (i.e. three nenbers appointed by the
United Nations, the United Nations Children's Fund and the O fice of
the United Nations H gh Comm ssioner for Refugees) and four others
appoi nted by the specialized agency representatives on a rotating
basis. a/

- Seven elected by the staff federations (FICSA and CCl SUA) on the basis
of proportional representation using the annual personnel statistics
of CCAQ

B. Deci si on- maki ng:

- By mpjority vote after counting the individual votes.

Not es

al The rotation mechani smwould be determined on a pro rata basis taking

into account the staff strength in the respective organizations.



