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Argentina*, Australia, Austria, Belgiunf, Bulgaria, Canmeroon
Canada, Chile, Costa Rica rus, Czech Republic*, Finland
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Portugal *, Ronmani a, Rwanda*, Senegal *, Sl ovaki a*, Sweden*,
Switzerland*: draft resolution

1994/... Question of arbitrary detention

The Conmi ssion on Human Rights,

Recalling its resolution 1985/16 of 11 March 1985, in which it requested
t he Sub- Conmi ssion on Prevention of Discrimnation and Protection of
Mnorities to anal yse the available information concerning the practice of
adm ni strative detention without charge or trial, and to nake appropriate
recomendati ons on the use of this practice,

Reaffirm ng articles 3, 9, 10 and 29 as well as other rel evant provisions
of the Universal Declaration of Human Ri ghts,

* | n accordance with rule 69, para. 3, of the rules of procedure of the
functional comm ssions of the Econom ¢ and Social Council.
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Recalling articles 9, 10, 11 and 14 to 22 of the International Covenant
on Gvil and Political Rights,

Havi ng taken note with appreciation, at its forty-seventh session, of the
revised report by M. Louis Joinet on the practice of administrative detention
(E/ CN. 4/ Sub. 2/ 1990/ 29 and Add.1) and of the reconmendations fornul ated
t her ei n,

Recalling that the CGeneral Assenbly, in its resolution 43/173 of
9 Decenber 1988, adopted the Body of Principles for the Protection of A
Per sons under Any Form of Detention or |nprisonment, which also covers
adm ni strative detention, and that, consequently, there is no | onger a purpose
in treating the question of administrative detention independently, even if,
in certain cases, the procedure of adnministrative detention gives rise to
speci fic abuse,

Recalling also its resolutions 1991/42 of 5 March 1991, 1992/28 of
28 February 1992 and 1993/36 of 5 March 1993,

Havi ng consi dered the report of the Wirking G oup (E CN 4/1994/27),

Havi ng heard the comments nade during the fiftieth session of the
Conmi ssi on,

1. Expresses its appreciation to the Wirking G oup on Arbitrary
Detention for the conscientiousness with which it has defined its working
nmet hods and for the way in which it carries out its task, nore particularly
for recalling the inportance that it attaches to respect for the adversaria
procedure in its dialogue with States, and to seeking the cooperation of al
t hose concerned by the cases subnmitted to it for consideration

2. Takes note with satisfaction of the Wrking Goup's report,
inter alia its point-by-point exam nation of the requests nmade in
resol ution 1993/36, and thanks the experts for the rigour with which they have
performed their task, in the light of the very specific nature of their
mandat e of investigating cases;

3. Requests the Wrking Group to continue, in discharging its nmandate,
to seek and gather information from Governnents and intergovernnental and
non- gover nment al organi zati ons, as well as fromthe individuals concerned,
their families or their |legal representatives;

4, Invites the Wirking Group to continue to take account of the need
to carry out its task with discretion, objectivity and i ndependence and to

continue to inprove its nmethods of work within the framework of its nandate;
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5. Takes note of the "deliberations" adopted by the Wrking Goup on
i ssues of a general nature (see E/CN 4/1994/27, sect. Il) with a viewto

achieving better prevention and to facilitating the consideration of future
cases as well as helping to further strengthen the inpartiality of its work

6. Takes note also of the inportance that the Wrking G oup attaches
to coordination with other mechani snms of the Conmission as well as with the
treaty-nmonitoring bodies, and invites it to persevere in its efforts;

7. Expresses its profound thanks to Governnents which have extended
their cooperation to the Wrking Goup and responded to its requests for
i nformation, and asks all Governments concerned to denpnstrate the same spirit
of cooperation;

8. Requests CGovernnents concerned to give the necessary attention to
the "urgent appeal s" addressed to them by the Wrking G oup on a strictly
humani tari an basis and wi thout prejudging the character of the detention;

9. Calls upon CGovernnents concerned to pay due heed to the Wrking
Group' s decisions and, where necessary, to take appropriate steps and inform
the Working Group, within a reasonable period of tine, of the followup to the
Group's reconmendations so that it can report thereon to the Conm ssion;

10. Encour ages CGovernments to inplenent the recomendati ons of the
Wor ki ng Group concerning persons who have been detained for a nunber of years
and are nmentioned in the report of the Wrking G oup

11. Encour ages CGovernments to consider inviting the Working Goup to
their countries so as to enable the G oup to discharge its protection nandate
even nore effectively and to nmake concrete reconmendati ons concerning the
pronmoti on of human rights, in the spirit of the advisory or technica
assi stance servi ces;

12. Wl cones the fact that the Wrking Goup has been inforned of the
rel ease of many individual s whose situati on had been brought to its attention

13. Expresses its concern at the fact that nost cases of arbitrary
deprivation of liberty are notivated by exercise of the right to freedom of

opi ni on and expression;

14. Notes with concern that, according to the Wrking Goup, the
practice of arbitrary detention is facilitated and aggravated by severa
factors such as abuse of states of energency, exercise of the powers specific
to states of energency without a formal declaration, non-observance of the

principle of proportionality between the gravity of the neasures taken and the
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situation concerned, too vague a definition of offences against State
security, and the existence of special or energency jurisdictions;

15. Encourages States to endeavour to take appropriate neasures to
ensure that their legislation in these fields is in conformty with the
rel evant international instruments;

16. Al so encourages States, in accordance with its resolution 1992/35
of 28 February 1992, entitled "Habeas corpus", and with the reconmendati ons of
the Working Goup, to establish a procedure such as habeas corpus as a
personal right not subject to derogation, including during states of
enmer gency;

17. Requests the Secretary-CGeneral to ensure that the Wrking G oup
really receives all necessary assistance, particularly in regard to staffing
and resources needed to discharge its mandate, including the organization,
carrying out and followup of mssions in countries wishing to invite the
Wor ki ng Group;

18. Decides to extend for a three-year period the mandate of the
Wir ki ng Group, conposed of five independent experts, with the task of
i nvestigating cases of detention inposed arbitrarily or otherw se
inconsistently with the relevant international standards set forth in the
Uni versal Declaration of Human Rights or in the relevant international |ega
i nstruments accepted by the States concerned;

19. Requests the Wirking Group to submit a report to the Conmi ssion, at
its fifty-first session, and to make any suggesti ons and recomrendati ons which
woul d enable it to discharge its task even better, particularly in regard to
ways and neans of ensuring effective followup to its decisions, in
cooperation with Governnents and to continue its consultations to that end;

20. Decides to continue its consideration of the question at its
fifty-first session under the agenda itementitled "Question of the hunman

rights of all persons subjected to any form of detention or inprisonnent".



