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I~œRODUCTORY NOTE 

1. Tbe Economie ani Social Council in its resolution 242 C (IX) -of 

1 Aucust 1949 req_uestei the Secretary-General: 
11 

••••• to prepare ani circulate to Member States, an analysis of the 
conflicts in law iemonstratei in clocuments E/CN.6/82.};;./, E/CN.6/82/Ad.i.l 

and 2, ani E/CN.6/81/Rev.lg/ and in any furtber replies receivei from 

Governments ••••• 11 

2. In accordance wi th this re solution tbe Secretary-General has prepareël_ 

and circulated to Member States an analysis of conflicts of laws in tbe field 

of nationality of marriei women (document E/CN.6/126). 

The Secretary-General bas also prepared ani circulatei a compilation 

of tbe replies received by him to tbe supplementary list of q_uestions 

(document E/CN.6/81/Rev.l) as of 1 February 1950 (document E/CN.6/127). 

3. Tbe present document is an analysis of conflicts of laws in the field 

of domicile of married_ >·romen, as shmm in the replies of Governments to 

q_uestions IV (1) ani (2) of the supplementar.y list of q_uestions. While all 

the q_uestions included in the supplementary list are relevant for the 

Commission on the Status of Women under its term of reference, only tbe 

q_uestion of domicile of marriei women is connectei with the Commission's present 

urgent tasks. In view of the limitei number of replies receivei from 
('!.(")1:TPl"'l'îmPY'l+.o o't""''.-:1 o 1 C1f""\ ~...,... .,..,....; .-. ...... ,......p -l-1 .... -

~---- - - --.--- ....... _._.._.._, _._.._ .... '...r.......,u '-'..&.. VJ.J.V 

_v __ .L .L,_ ' 
.J..avv uu.av l:lVWv U.i l.i1e y_u.estions on -cne 

supplementary list range over large fields of private international law, the 

analysis of conflicts of la-vrs revealei in the repl_ies to tbe other q_uestions , 

_on tbe list vrill be preparej_ by the Secretariat for a later session of the 

Commission on the Status of \fomen. 

Tbe conflicts of laws revealed. in the replies to q_uestion III , (effect 

of the nullity of marriage on the nationality of the wife) have been includei 

in the analysis of the conflicts of lm-JS in the field of nationali ty of 

marriei women (document É/CN.6/126). 

1/ Report basei on replies to part I, section G (Nationality) of the 
q_uestionnaire on the legal status and treatment of women. 

gj Supplementary list of q_uestions on Nationality ani Domicile as they affect 
the status of marriei women. 

/4. The present 
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4. The present analysis is basei on the replies to the supplementnry list 

of ~uestions received from Govenm1ents, and on the documentation compiled 

by the Secretariat as a re sul t of J.'esearch into the le3al syetnms of Hem ber 

States vrhich have not replied to the questionnaire, as well as of countl"ies 

other than Hembers of the United Nations. 

Chapter II of this document :reviews the provisions contained in the national 

laws relating to conflicts of lavr in the field. of domicile of married 1romen. 

There exists at the present time no international convention conce:rning 

the domicile of married vmmen. 

ji. SOURC:CS 
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I. SOURCES OF CQI\iFLICTS OF LAHS RELATING TO 

DOHICILE OF HARRIED \~OMEN 

Conflict3 of laws relatinc; to :::.omicile of marriei women arise \vhere 

various legal systems apply iiverc;ent principles with respect tc the effect 

on the ivif e 1 s iotnic ile of the marl~i2.e;;e i t self, of a cha ne; e of demie ile b3r the 

husban::!. iuring marriege, ani of the se~'aration of the spouses. Ho-vmve:..", the 

:problem of the effect of the marriac;e itself on the iomicile of the lTife ioes 

not arise if both spouses have the same :lomicile at the time of their marriage 

and keep i t thereafter: in . this case, the w·ife re tains the same iomicile 

after the marriac;e. 

Three main systems prevail in the ITOrl:l of today: 

(1) The first system is base:]_ on the principle that the iomicile of tbe 

11ife follows the domicile of the husbani. Marriage itself ancl chance of 

iomicile by the husbani iurinc; me.r:..·iage have, therefo:re, a direct effect 

on the iomicile of the wife. 

(2) The secon:l system also recocnizes the principle of inequali ty of 

sexes in the fieli of :lomicile; however, in order to avoii consiie:rable 

p:ractical inconvenience fa:;_~ 110men, the principle of uni ty of clomicile 

in the family is su:perseie:l in certain cases by the rule that in the case 

of the separation of s:pouses, as \Tell as unier certain other circmnstances, 
1 ., ,.. e ., ., .., • .,..., a -. -. 1 _, ,..., ., 

vLlto Ulêi.L'.Llto~ WUL!lall Gêill tol:::lvêiUJ.J..l:::lll llt::.C UWU l.lU!JlJ..(jJ..J.t:: J..Ul.lt::J!t::Ul.lt::ilv.LJ Ul. llvl.· 

husbanëL. 

(3) The third system is base::!. on the :princj_ple of equality of sexes in 

the fieli of iomicile: mar:riac;e itself, change of domicile by the husbani 

iuring marriac;e, or the separation of the spouses have no effect on the 

iomicile of the wife. 

It is obvious that if all the count:ries of the worli followe~l one of the 

th:ree pr8vailinc; systems the causes of :J.ouble iomicile or of lack of iomicile 

of marriei women wouli be eliminatei. If the first system became c;eneral, 

the lvife 110uli always lose her oric;inal iomicile but wouli always acquire the 

iomicile of her husbani; if the second system we:re universally and consistently 

a:p:pliei, the marriei woman wouli have the ric;ht to establish her mm iomicile 

unier identical circumstances (or unier iientical coniitions) all over the 

world; if the thiri system :prevaile::J., the >Yife woulcl in all circumstances 

retain her mm iomicile ani woul:l not acqnire that of her husband. /It appears 

( 

{ 
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It appears therefore that the real cause of double domicile or of lacl~ 

of domicile for married women does not reside in any one of the prevailing 

systems of law but in the co-existence in the worli of three main ani iiffering 

systems. 

II. PRESENT SOLilliONS OF CONFLICTS OF LAvlS RELATING TO THE DOMICIŒ 

OF MARTIIED WOI<ŒN: SYSTEMS OF NATIONAL LAW 

A. First ~roup: 

The domicile of the wife follovrs the domicile of her husbani 

The application of this gene:·nl principle of la1v affects the domicile of 

the 1voman eithel' as a result of hel~ mar:ciage as such, or upon the chance of 

domicile by her husband during marria(3e, or after her separation fl~on the 

man Hhose domicile she had acquirei through mar:ciage. 

The application of the principle that the domicile of the wife follm-rs 

the domicile of ber husbani has the follmvinc effects: 

Upon marriage, the woman acqui:ces her husbani 1 s domicile and loaes 
her original domicile. 

Hhen the husband changes his domicile, the wife acquires her husban::l 1 s 
nevT domicile. 

Upon .separation of the spouses, the wife retains ber husbau0. 1 s ::lomicile. 

Belgium ani Pakistan can be taken as examples of this type of legal 

system. 

Article 108 of the Belgian Civil Code states: 

"The marriei woman has no clomicile other than that of ber husbani." 

The law of Pakistan says that "a married woman acquires the ::lomic:ile of 

her husbani ani is always ieemed to have the domicile of ber husband:r )=./ 
In England, similar principles are applied by the Courts. It is an 

acceptei rule of Common Lavl that "a married 1voman' s domicile is the sane ao 

that of her husbani, even thou13h she is in fact living apart from him"E:_/ ani 

that 11 even judicial separation does not chan..ge the wife 1 s domicile or ena ble 

her to acquire an iniependent ::lomicile."E:_/ Similar legal provisions are in 

force in Haiti ani in Nicaragua. 

1./ Reply of the Goverm11ent of Pakistan to the supplementary list of questions. 

5:_/ Jenk 1 s "English Civil Law", vol. I, p. 3, t/-10; London, 1947. 

/B. Second_ 
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B. Seconi r;roup: 

The iomici le of the 'ITife follovls that of the husban:l 
exce~t in certain specified cases 

1 

In this group, the principle of unity of iomicile in the family is generally 

applie::L, except vrhere the application of this principle wouli cause un:lue 

ha::c1shiJ? or inconvenience to the wife. Un:ler the legal systems in this g1·oup, 

the w·ife acquires her husbani 1 s :lomicile as a result of her marriage but 

generally loses it an:l acquires her ovm :lomicile in case of separation. In 

several countrie s belonging to this g~oup, certain changes of :lomicile by 

the husbo.n:i, for example when he leaves his country an:l establishes his 

:lomicile abroa:l, :lo not affect the vTife 1 s iomicile an:l give her the l~ight to 

retain an in:lepen:ient domicile in that country. 

The main features of the legal systems of this group are the folloving: 

Upon marriage, the woman acquires her husband 1 s domicile and looes her 
original :iomicile. 

vlhen the husban:l changes his domicile, the wife acquires her husban:l' s 
new iomicile, except in certain cases. 

Upon separation of the spouses, the wife regains her right to have a 
iomicile iniepenient of her husban:1 1 s. 

In the following countries, the :1omicile of the wife follmw the :lomicile 

of her hus'bancl. except in case of ju:l.icial separation: 

In Italy, the wife has the do~icile of her husbani unless and until she 

is judicially separated from him.1/ 

In Lebanese law, a marriei woman is deemed to have the same domicile 

as her husband u:üess she is separate:l from bei ani boari.?:./ 

In the Philippines 7 !tin the case of a marriei woman wl:.o is not legally 

sepal~ate:J_ from her husbani, it is presumed that her iomicile is· the same as 

that of her husbani 11 .J./ 
Another Group of legal systems )?ermits the wife to establish a separate 

iomicile in certain cases other than separation: 

1/ Article 18, Civil Code of 1865, as amenie:l 1929. 
gj Reply of the Government of Lebanon to the supplementary list of questions. 

3/ Reply of the Government of the Phili~pines to the supplementary list 

• 

of questions. j 

/In France, 

~ 
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In France, the marriei 1-roman has no other iomicile that that of he:..~ husbani, 

but the legal iomicile of the vrife separatei from bei ani boari is not her 

husbani 1 s iomicile.1/ However, articles 213 ani 215 of the Civil Coie permit 

the wife ta choose the place of residence for the family if the place chosen 

by the husbani presents a phyoical or moral danger tc the family or if the 

husbani is not in a position ta assume the role of the chief of the fo.mily. 

Similar provisions are founi in the German Civil Code: 11The husbani 

establishes the conjugal domicile and resiience: The wife is not bol~Di ta follow 

ancl a bey . the husbani if his iecision consti tu tes an abuse of his ric;ht" .'?:./ 
In Switzerland, the husbani has the right ta establish the domicile 

of the family, but the wife can have ber own domicile if her husbani's ë't.omicile 

is unknown, in case of abanionment, or if her husband has been internei faT 

a long time in an insane asylum.l/ 

In the Unitei States, most of the State lavrs ieclare that the lmsban::l 1 s 

domicile oriinarily d.etermines the iomicile of his wife ani chili:;.~en duTinc 

continuance of the marria13e. However, his choicc of a marital iomicile must be 

made ivi th iue regari ta the vrelfare, comfort ani peace of mini of his ·Hife ani 
4/ ta ~er legal status as his helpmate and companion, ani not as his servant.-

Several legal systems give ta the vdfe the right to establish her oim 

iomicile if the husbani changes his iomicile iuring marriage ani establishes 

his new iomicile abroai. 

In Chile ,2/ the laif imposes the husbani 1 s domicile on the wife as lonc 

as the forme];:' resiies in Chile. Consequently, a vrife ioes not follm-r ber 

husband's iomicile when the latter l'esiies abroad. 

In Portuguese J...P.o-rr,2/ the iom'j_cile of the wife fo.:.lovrs the iomicile of 

the husband; if the husbani, hmvever, intenis to take up his domicile aoroad, 

the ivife may apply to the court ta l~elease her fTom the iuty ta follmr him. 

In Mexico ,1/ the "lvife is oblige:'.. ta live wi th ber husbani but the courts 

can authorize ber to establish a separate iomicile if the husband leaves 

the 

tT 
}/ 
!:±/ 

5./ 

§./ 
11 

country ani goes abroai without beine sent there by his government. 

Article 108 of the Civil Code. 
Article 1354 of the Burgerliches Gezetzbuch of 18 August 1896, d!:lsnded 
as of 1 September 19 7. 
Tribunal Féiéral, 41 1

, 106 J.T. 1915, 472 ani 42 1 , 370 J.T. 1917, 162. 
Reply of the Government of the Unitei States to the supplementary list of 
questions. 
Article 71 of the Civil Code; reply of the Government of Chile ta the 
supplementary list of questions. 

Article 4o of the Civil Coie 1867, as ameniei. 

Article 169 of the Civil Code. je. Thiri 
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C. Third group: 

The domicile of the wife is inde-pendent of that of her hus"band 

In a large nv.mber of countries, mm~riage as such as no effect on the 

domicile of the wife. 

These legal systems are based on the principle of independence and e~uality 

of women in the field of domicile. 

The main features of this group are the followinG: 

Upon marriage the woman does not necessarily ac~uire her husbani's 
domicile ani ioes not necessarily lose her original domicile. 

When the husbani changes his domicile the wife ioes not necessarily 
.ac~uire her husbani's new domicile. 

The separation of the spouses ioes not affect the domicile of the lrife. 

Accoriing to Section 92 of the Czechoslovak Civil Code, the 1-life ira s 

obligei to follow the domicile of ber husbandj however, the Constitution of 

Czechoslovakia of 9 May 1948 must be considered as having repealei thio 

provision):/ 

In Denmark,~/ as in other Scaniinavian countries, the wife does not 

necessarily have the same domicile as her husbani. 

In Panama,J/ the spouses choose the domicile by common agreement and the 

lvife is not oblige:1 to accept the choice of domicile of the husban~l. 

In the USSR, "the change of ~esidence by one of the spouses does not 

create for the other anv o"blirzatinn t.n -fnllnw him."~/ Tt.;,,,.., ,.,...,...""-.-,t.o-1 

rule of civillav/2./ tha~ both-spouses retain full freedom o; ~ c~:i:~-~;---­
their place of residence ani domicile. 

1/ Reply of the Government of Czechoslovakia to the supplementary list of 
~uestions. 

gj Reply of the Government of Denmark to the supplementary list of ~uestions. 

J./ Civil Code, article 83, as amenc1ei by the Act }>43 of 1925. 

!±/ Code of lavrs of 1 July 1948, article 9. 

2./ Zimelev, Civil Lm·r, Mosco-vr, 1947, p. 430. 

/ 
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