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LITHUANIA

A. Law on Competition of 1 November 1992

Chapter 1

Seneral provisions

Article 1. Objectives

1. This Law shall regulate the relations which arise from
activities of economic entities, oftficials representing
them, and bodies of State authority or govermnment which res-
trict competition or compete unfairly in the commodity mar-
kets of the Republic of Lithuania, as shall also define the
responsibility for these activities i+t they violate the in-
terests of the consumers or the economy .

The Law shall apply to the regulation of the relations
throughout the territory ot the Republic ot Lithuania which
result from competition - restricting activities or untair
competition, which the exception ot relations regulated by
other laws.

Article 2. Basic Definitions
Detinitions ot concepts used in this Law:

'*Economic entitiest - legal and natural persons engaged in
commercial-economic activity, regardless of its character,
the form of property and the type ot enterprise,

'Soods' - the result of activity, i. e. production and ser-
vice meant for realization.

‘Market® - the aggregate of certain goods involved in pur-
chase-sales processes on the territory and parts ot the Re-
public whose qualities, used and price are compared in such
a way that producers and consumers can substitute ocne for
the other in the process ot manufacturing and consumption.

‘Competition® - emulation during which economic entities, by
acting independently in the market, restrict one anocther'’s
abilities to attain a dominant position in the market, and
promote the production and increase the effectiveness of go-
cds necessary to consumers.

*Dominant position® - the position of an economic entity in
the market which allows for the possibility to unilaterally
and decisively influence that market. The econoaic entity
cannot be considered to have a dominant position it its mar-
ket share of certain goods is no more than 40 per cent.
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iMarket concentration® - the merger of two or more sconomic
entities or the acquisition by one economic entity of the
right to have either all or part of the total capital of
another economic entity at its disposal, as well as the con-
clusion of contracts which have intluence over the aanaging
decisions made by one of the economic entities, due to which
a dominant position in the market is attained and competi-
tion is restricted.

Chapter 2

Activities which Restrict Competition

Article 3. Prohibition of Abusing the Dominant Position

4. Activities ot economic entities having a dominant posi-
tion in the market which restrict or may restrict competi-
tion by infringing economic interests shall be prohibited.

2. Economic entities shall be prohibited from engaging in
the following activities which restrict competition:

1) creating hindrances for competing economic entities to
enter the market or to develop the activities ot already ex-
isting ones;

2) abusing a dominant position by excluding the competing
economic entities from the market;

3) restraining production, decreasing the amount volumes of
sales and purchase of goods, or suspending trade with the
intention to create a shortage in the market or to influence
prices, and consequently harming the consumers;

4) anticipating discriminating economic conditions in con-
tracts ot an identical nature with different partners; and
S) establishing tixed selling prices to the third persons
in contracts with suppliers or purchasers.

érticle 4. Prohibition of Agreements (Coordinated Activi-
ties) between Economic Entitiws which Restrict or Impede
anpetition

Agreements or coordinated activities between the competing
econoaic entities (or potential competitors) shall be pro-
hibited if they restrict or impede competition. Considered
as such shall be agresments and coordinated activitios con-
cerning:

1) prices (including those established by auctions or ten-
ders), discounts, markups and other payments;

2) volume of production;

3) division of the market accordinq to territorial princi-
ple, volume of sales and purchases, types of goods, groups
of purchasers and sellers, or otherwisej
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4) restriction of other economic entities from being ousted
from or entering into the market (or part of it); and

S) refusal of conclude a contract with certain sellers or
.purchasers.

Article S. Exceptions to Prohibited Activities

The activities enumerated in Articles 2 and 4 ot this Law
may be considered to be agreement with the Law it it is pro-
ved that they result in:

1) steady reduction ot consumer prices; or

2) improvement of the quality of goods.

Article 6. Prohibition ot Bodies of 3State Authority and
Government from Restricting Competition

1. Bodies ot state authority and government shall be pro-
hibited from adopting standard acts or carrying out acti-
vities which restrict the independence of economic entities
or the conclusion of economic contracts, which impede the
foundation, reorganization or restructuring of existing eco-
nomic entities, or which grant privileges to or discrimina-
te separate economic entities, or which otherwise restrict
competition.

2. Heads of bodies of state authority and government shall
be prohibited +rom taking up commercial - economic activi-
ties, owning personal enterprises, or holding position in
managing bodies ot economic entities. .

Chapter 3

- Untair Competition

Article 7. Prohibition ot Activities of Untfair Competition

Economic entities shall be prohibited from carrying ocut the
tollowing activities ot untair competition:

1) the propagation of misleading, inaccurate and distorted
information (including advertisement) which may cause ano-
ther economic entity or its reputation to suffer;

2) the misleading of consumers through false information re-
garding the quality ot goods, the characteristics of utili-
zation, the place and manner of production, and the amount
and price of sale;

3) the willtful use ot the name, product name, trade-mark,
marking, or form ot product packaging or appearance aof ano-
ther economic entity; and

4) the acguisition, use and publishing without consent of
information conserning the industrial and commercial acti-
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vities and scientitic - technical investigations and results
of an economic entity.

CHAPTER 4
Control of Activities which are Unfair
or which Restrict Competition

Article 8. The Institution of Price and Competition Control

The functions of supervision of observance ot this Law as
well as the Law on Prices within the Republic of Lithuania
shall be executed by the Institution of Price and Competi-
tion, the director ot which shall be appointed by the Go-
vernment. ¢

The Competition Council shall be formed to adopt decisions
related to issues of prices and competition within the scope
ot this Law. The Competition Council shall consist of 7 mem-
bers who shall be appointed by the Government for a term of
3 years. At least 4 of the members shall be appointed taking
into account the recommendations of consumer, scientific,
business and industrial organizations, and the others shall
be assigned *from the Institution ot Price and Competition.
The Competition Council shall adopt the decisions related to
the application of the Law by a 2/3 majority vote. The re-
gulations ot both the Competition Council and the Institu-
tion ot Price and Competition shall be approved by the
Government.

With the aim ot protecting the economy and consumer rights,
the Institution ot Price and Competition shall observe the
situation in the market and fluctuations of market prices,
shall accumulate information concerning possibilities for
meeting consumer needs, shall periocdically provide recommen-
dations to the Government on the formation of price poli-

cies, and shall perform other functions established in its
regulations.

The Institution ot Price and Competition shall have the
right to cbtain information from both economic entities and
managing bodies as well as explanations - oral or written -
which are necessary to carry out the functions established
in this Law and in the regulations ot the Institution.

Article 9. Powers of the Institution ot Price and
Competition

The Institution of Price and Competition, upon establishing
that economic entities or managing bodies have viclated
this Law, shall compile material concerning the issue and
present it to the Competition Council for the adoption ot a
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decision. On the basis ot the Competition Council’‘s deci-
sion, the Institution ot Price and Competition may seek the
termination of illegal practices through negotiations with
the economic entity,.jf they have resulted minor negative
changes (decrease in efficiency of production and distri-
bution ot goods, restriction of free trade) and provided
that circumstances do not object to negotiation. Upon
reaching an agreement, its results and terms for the termi-
nation ot illegal practices shall be concluded in writing.

In other cases or it an agreement is not reached through ne-
gotiation, the Institution ot Price and Competition has the
right to: ’

1) obligate economic entities to terminate agreements and
practices which violate the Law;

2) adopt a decision to lower the prices if they have
inéreased as a consequence ot practices prohibited in this
Law; *

3) obligate that illegal use of a company name, trade mark,
product marking or inaccurate indication of a product’s ori-
gin be terminated, and may detain goods due to those infrin-
gements; and .

4) apply to either the Government of Lithuania or the court
to terminate illegal practices of managing bodies or to
repeal the adopted decisions.

CHAPTER S _
Protection of Competition in the Process of
Concentration of Market Structures

Article 10. Control of the Concentration of Market Struc-
tures

It by virtue of agreement or acguisition of a controlling
interest the maximum concentration of market structures
(concentration ot capital), which is established by the Com-
petition Council. is exceeded. the party or parties involved
in the concentration must notify the Institution ot Price

. and Competition before undertaking any steps which may
alter permanent market structure and degree of its concen-
tration. .

The Institution of Price and Competition, upon receiving no-
titication from the interested economic entities about a
planned concentration of market structures, must adopt a
decision concerning the granting of permission within one

month.
L ]

Upon an agreement between the parties, the deadline for the
adoption ot the decision may be extended, but for no longer
than 9 months. )
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1+ within the indicated periods ot time the Institution ot
Price and Competition does not take a decision, the economic
entities shall acquire the right to carry out the planned
concentration of market structures.

Article 114. Permitted and Prohibited Concentrations ot Mar-
ket Structures

Upen the execution of a concentration of market structures
which has not announced in advance and for which permission
of the Institution of Price and Competition was not granted,
‘economic sanctions prescribed by Article 12 of this Law
shall be applied.

Permission to concentrate market structures which has not
been approved by the Institution of Price and Competition
may be granted by the written decision ot the Government ot
the Republic of Lithuania. Such permission may be granted
it the parties involved in the concentration provide
substantiation proving that this action will result in the
increase ot economic eftficiency of production or competi-
tiveness of goods, which cannot be achieved in any ways
other than by the suggested concentration of market
structures.

CHAPTER 6
. Responsibility for Uiolations‘of the Law

Article 4122. Consequences ot Violating the Law

Decisions ot the bodies ot State government regarding vio-
lation ot the Law may be appealed to the court.

Economic entities, having vioclated this Law, must: .
1) execute the institutions ot the Institution of Price and
Competition to discontinue the activities, restore the pre-
. wisus gzituztisn, ftarminazts or alitsr the sgresement, and ful.
till other obligations;
2) recover the losses incurred by a partner; and
3) tulfill the sanctions 1mpos¢d by the Competition Counc;l
as provided by this Law.

The Competition Council have the right to:

1) impose tines comprising up to 40 per cent of the total
annual gross income on economic entities for infringement of
Articles 3, 4, 7, 10 and 141 ot this Law, nonobservance of
the agreement concerning the termination ot illegal prac-
tices, or intentional tailure or unt;noly compliance with
cbligations and instructionss
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2) impose fines amounting up to 3 per cent ot the annual
gross income on economic entities for submission of mislea-
ding information; and . .

J) impose fines equaling up to 3 months average earnings on
otticers of bodies of State government and economic entities
tor the intenticnal tailure or untimely compliance with the
directions issued by the Institution of Price and Competi-
tion as prescribed by this Law, or for submission of mis-
leading information.

Artié;e 13. Exaction of Fines

Fines shall be transferred to the 3State budget within one
month ot the date that the economic entity or ofticer re-
ceives the decision ot the Institution of Price and Compe-
tition to impose a fine.

A tine shall be exacted from the- -income of an economic &n-
tity without suit. )

Article 14. Appeal against Decisions of the Institution of
Price and Competition

Economic entities, managing bodies and officers may, within
one month of the date the decision ot the Institution of
Price and Competition is received, apply to the court to re-
voke or alter the said decision and recover losses.

Appeals to the court shall not suspend compliance with di-
rections and decisions of the Institution ot Price and Com-
petition unless the court stipulates otherwise.

Decisions ot the Institution of Price and Competition and
+their motives shall be publicly announced.

Article 15. Procedure ot Recovering Losses

Losses incurred by economic entities or consumers due to
viclation of this Law must be compensated for in the pro-
cedure established by law.

Losses incurred by economic entities due to decisions made
by bodies of State authority and government or the Institu-
tion ot Price and Competition which violate the requirements
ot this Law shall be compensated with the funds of either

z ~agnaemtive Cadize nt anviermmant ar tha Trate budoet. and

shall later be exacted from the violators.
Losses shall be exacted by suit.

Uytautas Landsbergis
President

Supreme Counsil
Republic of Lithuania
Vilnius ‘

15 September 14992

No. 4-2878
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Tupreme Council of the Republic ot Lithuania
RESOLUTION

on the Entry into Force of
the Law on Competition

The Supreme Council ot the Republic of Lithuania resclves:

1. To establish that the Law on Competition shall enter into
‘torce on November 1, 1992.

2. To commission the Government of the Republic to
prepare, prior to the enforcement of this Law, the executive
acts required for its implementation and to approve the
regulations of both the Competition Council and the Price
and Competition Institution.

3. The commission the Ministry ot Justice ot the Republic of
Lithuania toc prepare a dratt ot amendments of the Code of
Viclations of Administrative Law which are connected with
the enforcement ot the Law on Competition.

4. To grant the Competition Council and the Price and
Competition Institution the right to interpret the appli-
cation ot the Law on Competition.

Uytautas Landsbergis
President

Supreme Counsil
Republic ot Lithuania
Vilnius,

1S September 41992
No. 1 - 2879
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B. Decree No. 785 on the Price and Competition Office of
the Republic of Lithuania

Regulations of State Price and
+

Ccmpetition JO%+ice
I.3enerzl -rovisiens
1. The SZtate Frice and Competition oftize =h2ll se th=
wrecutive body =27 the Repuplic of Lithuaniz in the Tields o+
tTompetition promoticn and A2rice policy {with the suCenTismn
cf direct statse gricing control ),
The Ztats Frice =2nd Competition office =hall develop znc
pursue 3 ntral cver unfair ard
-

2. The =activities cf tr= State Frices and Competitisn offica
shall ke based on tre Constitution cf the Regoublic of Lithu-~
ania {The Frovisional ERasic Law?!, Law on cmpetitien, Law on

Prices and other iaws, decrs=es and dirsctives of the
Sovernmert of Lithuamia 3= well as these raegulatiore,

The EtateApric& Enc Zompetition office within its =zops
sha’ll crzanizs the sznfor-emert oF the Law on Ccmpetition,
“8w on Frices and cther stz ard actse, gansralize +he wayes
at  cheisr spplicatien, pgreovice procoeals zcncerning the
improvement of theee laws ard submit them tc *he Sovernment
o the Republic o< Lithuania.
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“
=, TrRe Tiazs Frize =nd Combetiticn c¥%+izs enzll ce =z legal
cerscn shall Fave =me sezl with =he Lithuanisn Zhiate Zmblsm
and xts nams acs well =as acccunts wizhm +Fes 2sanxkese =7 Lit-

4. The reprzesentatives From separate district
Repubiic =% Lithuania shall be imcluded into the St=ste Prics
and Competition oftice.

Comps-

B
4
',l
n
)
]
39
g1

ctives an ¢unctions 29t the Stzts
+fic

S. The orincipal cbjectives of the Ztats Frice 3and Compe-
tition otffice ehall be as follows:

S.1. formulation of the state pelicy which prcmotes Compe-
titien and involves anti-monopelistic measures, particica-
ticn in formuiating the prics policy whics is directiy regu-
a _

c

latec by st=te;

£.2. carrving out ct supervising functicons regarding the
observancs of the Law on Comgetition ancd Law on Prices, with
the e&«Ces t n of direct prics regulaticn implazmented oY the
state

aces .

S.3. zoordinaticn oFf the interests cf Lo2th the Lithuanizanr
oncmy and zonsumers oy putting stcp t

£.3.1. apuses of cominant zosition;

5.3.2. snti-competitive agreements (ccordinatec activities;,
tetween scaonomic sntitiess

£.3.3. razstriction of competition oy todies 27 =ztats autho-
rity and goverrment;

S.°2.4. activities ot unfair -—ompetitiong

£.2.5. unpermittable markst cencentraticonss

$.4. provieisn st methodolcgical and informatizonal assis-
rance regarding 2rice anc competition issues:

S.5. investigation =1 market structure, level ot concentra-
~icn arc fluctuations of market prices:

8. interpretation of the Law on bznpet t-:n.

5, The BState Zrice and Competiticn office oy realizing the
c issioned cbjectives shall @
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"
2,3, =rszse~t Troozssls o the SBovermment soncsr-ing formula-
“imm o< ime compestition ang SriCs solizy:

5.2, =crwrol agglicsticn and swecuticn of the _aw 2 Zompe-
titizn =nd Law on Priczs 28 well as cthe- stancarc =2cts re-
garding %ths issues Cn competiticon 3nd rices {(witn the =w-

cectipn of dirsct stats pricing contrcollj
8.3. Sreparseg +=hs draftt lawe and other standzard actz =n Iis-
sues ragarsing comgetitien anc prices, within M
the examination of draft laws and other standard sc
6.2. car~y out investigaticns ang prspare maTerial concsc-
ning festsrmination of deminant enterpriuses, =duse ©F Zomi-
nant positicn, prcohibited agresments, untair Zempetitieon oF
merger-s {amalgamazicns ), provide proposals rsgarcing chargs
of tipss =and applicaticon of sanctions uporn vizlaticn 27 the
Law on Competiticn as well as adepticn of stancars ==
submit them to the Zompetiticn Council +or makinc ¢

n

=
supervise ancd analyse the Lithuanian marzset stru
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issues concerning competition and prices: .

)
3

&.40. upen rsalizaticn cbisctives a2nd functions af th= cf-
+ice oroanize and direct the work of ite reoresenzatives in
separate districts cf the Republic 2% Lithusnias

£.11. uporn investigaticn of problems relatec tc comoetition
anc priszes, maintsin contacits with rescective economic inte-
‘wstats =rganizatieons, forsign sconomic mizsicns and inter-

raticonsl funds

=R
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-
- e - - - - L - - el - - - - = - - - -
tII. Aigmts =nc oroligaticsne ST 0 STERE ~icz znd Compe-
Bl CELL -
bl By alindl ot i ENLACE SFR Rt

oo

7.3,  “yr=m =2concmiz sntities. 2TverTmeEnT irg=itutione  and

s+tatistizzl eorganizzaticns rzCe

5 ‘or z—crresponcing cogiesl,

or writtsn sxplanatiocns necessary
jectives srovided for in the reguiations:

2. cbligats dominant sconcmic entitisze tz notity in the

establisned manner the Stats Price and Competition ostfice

abcult the preospective price change o+ geoccds and acplv ~Dom-

pulscry ru?== and crder in estab

7.5, within its scope issue ST —ands

nricee oFf geods

|,.4
m
ll. i 3
(&
2
W

7.4, publish intormation =snd carry on cuclishing-commercial
[—

ac+ivities regarding price 3nd comoetiticn LesSuss

7.5. %2ke 2art at ths mestings of corrsemcnding statz go-
i

vernment institutiens, in which the lssuss i =he zid cf
coampetition anc prices srz dlscusessc:

T.5. zetapiish commizsicne snc wOrKIng QUIDLEE cemp-ising the
FearesenTssives ans specislistE from sinost-i1=2e. cother stats
imetituticns, iccal municicalities, zcigmTitiz 3N Training
imgtituticne s well as invite necessary =2 sertz anc foreign
specialists to =naivse the 1ssues reparding <he weork of the
Stzts Zrice and Comperziticn offize;

T.7. interpr=t the Law ©on Cocmperiticon:

».E. rave +=he richt to carry =

examinaticons =sceording to the Srdsrs ct
and other- ratural 2nd legal gpErsEcns, sgsacli

7.3. organize the meetings c” the Competi isr Courcil and
infcrm abcut “hemr the mempers oF the<-cmcet;ticn Czuncil and
cther interzetsog carties.

sure security of sccncomic sntitize =nd ::mner:ial =ec-
s + + nz+t zcceording tc the
crder sestzapblishec v the laws 27 tne Sepucliz of Lithuania.
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F. The State Pricz and Compstitizon offics snall be run by
Directzr, which shall be spocinted or relisvec o7 his nocet
by *

g c

e Prime Minister of <«he Republic of Lotnusnis.
The Director of the 3Stats P-ices and Competit
skhail have ceouty dirsciosrs

of their pests upcn the p2r
the Recublic of Lithuasnia.

, which ars appointec or ralisved
pesal of the Prime Miniszter of

l"l

=
ct H
1C.2. contirm the structure ard staff of the of =,
not exceeding the wags furd settisza by the Govern-
th : T Lithuaniss

10.2. =2pprove ths regulizaticnes {bylaws} =f ihe subdivisicons
<

cysgss of
1C.S. impose disciplinary sunishments or Lncucesments for the
zmpovees ot the officsz;
—

ize other pcwers provided for by the laws.

11, The *functicns ot the Dirsctor shall be zerformec by ons
-~

cf the deputy directors in case the Uirsctor is abpsznt.

I

2. The Stats Frice and Competition sfficse, =aking intzs ac-
cocunt the esxisting lawes 2f the Repubklic o2t Lithuania, dec-
rees znd cirectives ot ths Government of the Republic of Li-
thuaniz 2rnd upon sxezuticon of them shall issus decrs=ss. ins-
tructicns =2nd othsr acte 38 well as crgarize and control

ferzement. I+ necsssary, the 3tate ~ricz and Compe-

$ 3

in

irn cceperaticn with other miristries, depart-
i icsue common standsra

11 +the stancard act rics =and Tcompeti-
ticn cftize adecpted by ths Competition Council shall be com-
rulecry tc the ministriss, depariments, staits Instituticns,
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b J
T.2. mgorovesTment ¥ o tFe T list =7 2322 mErestz s2r2 socrinsss
sntara-ises:
S.4. ap>2r =gontison =t dzcisichne the Commstisism Seumcil
zhell 2bserve the ‘ellowing orirnciples:
Z.4.4. detzncz cof thne intsrssts 5% 4ths =onc_mers anmd scanomy
¢+ Lithusnzia: ‘
Z.4.2., sronibizicn fvom shusing a3 Jdeminars zoesiticng
T.2.0. orohisnitizn =t agresmsrnts Cocrfirzted sctaiviziss:
which restrict or impeds comoetiticn:
S.%.4. zrohibiticn 3f bedisse o+ states zuttority ard Scver-
ment from restricting comeetition:
S.2.E. prochisiticn from untair comperitiom s=otivitiss:
S.4.8. orotection of competitich upon Czhcsnitrasicn oF mar-
ket structures.

<. Thz Ccmpetitiorn Councii after havis

:@aterrial provided Sy Ths 3tate Fricz snd Comocetition =++4ica
snelil be entitled to2:

4.2, =adopt the cecizigns on the viziatoors o©F the Law on
comgcetiticn, which are 3e *ollows:

4.4.1, souse of 2 domirant sosition:

4.1.2. agresements {cooroinated activitiszs) Setusen sconcomic
enctities whicn restrict or impecs :9Mpetit:cn;

4.1.5. restriction ot compstiticn by poziss ofF etate sut-

¥ and goverrment:
untai- -—omoetitior:

J
0
v Y
'4 .
nm ot G 1)

concentration 3% mariet structurss:

B S S S
[ Y

atler havirg determined tns viglatioms of the Law =r
Competition, which hnave Besn commited Sy zhe o4

‘the =tate goverrment instituticre ard zccoremic entities,
apply the “cllowing sanctibns:

$.2.1, impcse firss comprising up to 10 ¢e=r sent of the +o-
tal a3arnusal grcss ircome on sconomic suhjscts for infein-
gements grovicded for in gparagrapns s 7.1.4 and
7.4.3, nz=n coservancs of the 2 resmert Corosrning ths tere-

« iatenTionsl failure or unti-
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b J

L2.20 wumpose finss zmounTiog LI o I Ter semT oF 4me zn-usl
SYCEs imCome oh $SCTnoRiT o snTizies fo gsubkmissigcs =F mislssd-
ing irformaticn:
4.2.0. wmpese fines sgualiing 2p to T months 3verscs earrirngs
on zt*izers of bogiee cf st=ts government anc zconcomic senti-
tizeg *2r the intentieonal “=2ilurs or untimely zomplisnc ce with
The Ilrsctizons Zssued o5y the ITizte P-ice =snc Competition
oftice sursuant o tne Law orn Comoetition, = for zubnmissicr
ot misleadirg infeormaticng

4.2.4. obligate s=ccnomic =ntitizs o tsrminate 20resments

ic=s wnizh violsts th

&8s a zZcncecusnce 2f practicszs prorfibited i this Law:

4.2.2. cbhiigate to iermirate the illegal use ©f 3 company
name, trads mark, preduct mariting or innacurats indication
¥ 8 progduct’s origin, o itz detain gocds =zre to thoee in-

" . BDply to sither <the Government of Lithuzania or the
-

£. The Competitiorn Ccowngil sn2ll nzld zohtersrncss, SYMES-
siume and ssminars cn lssuss cocncsrning e supsErvisicon ot
the Lsw on Comogroticon snz competitico zcoclicv, An wihiichk
regresszntatives “rom goverrment instituticns shzll sartici-
cate.

87 Within its power the Competition Ccouncil shall grant
the righzt to the 3Btzts Frice anc Competi-zicn ottice to ana-
lyse scme issuese conczrning competiticn  =ng  ade Seoi-
sians.

IJ. Drgoanization of work ot ths Competitiocn Touncil

» The Compestiticon Counc:l shall coneist

T 7 mempars., whe
shzall 2 appointsg by ths Sovernme *
R )

zzrm of 3 vzars.,
rntzd t3king ints
ic, businecss

n

2t 4 zf the memcer-sz snall te z2ppci
c ]

igned from the

ocunt the ~scomendaticne of coneumer
1
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Secarmhens 2% Stats Sonirzl, snd ke zihers, I toe SYoToE=Rl
% e of2icsz, from tre Ttats Price and Compstiticn o fizs.

2. Tre -—cmpetitizn Courcil shall te haadec by the CThairman.
it me is absent - 5v the CSexuty znairman. The deputy chair-
man shall He =zlsctsd >y the Cempetiticn Council dy majority
vete. Lif the mesting i attsngec -y nc less tnan T members.
9, The Chairman =f the Comretition Sounzil =hall be appoin-
ted S5y Prime Minieter of the Republic of Litmuaris.

10, The Cocmpetition Counc:il shall adeoot the decisions re-
lated to the apkiication of the Law by a 2/3 majority vote
of the mempbers Sresent at tne meeting, if it is attsnced DY
no less than £ members cof the Council. Thes decisicns zhail
be =decpted by a8 nominal vote. Under squsl -umper 2F votss,
the decicsicm shzll be zdopbted by tne zhairman =% the Compe-
tition Counrncil.

A4 . Means *or the remureraticn of the work ot the members of
+he Compexziticr Council shall bSe incluged inmto the mainte-
rance assignments of the Stzats

o

rice and Comcetition cffice.

12. Tre meexrincs 2% the Ztats F-ice ang Comoetition oSttics
snall pe =eld, if necessary, cn the inicistive =t the Etate
Erice and Ccmpoetition cffice but not less thsn once 2 mconth

12. All *the irterested parties shall have the righ:T o
attend the meetinge o0f the Zeompetition Council. In ¢

reed the Competiticn Council may decide +to hold a clcssc
neeting.

14, The 3State Frice and CZompetition oftice shall anncunce
about the meeting the Ccmpetitien Zouncil and the issues to
be discussad to the members cf the Competiticn ccuncil and
interested zarties not later than within E days.

. The material of the Competition Council shall be drawn
up 5y the rcrotocol. which shail be signed 2y the Chairman cof
the Competition Council and the secretary of the meeting.
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st the Law on Zom-
SeT mepuslLz of Litlhuania =ancé 22opt decisiorns,
wnic =sentsed as decrees. The interpretations anc
cec ompetiticn Council shall be osbligatory to
&c

ornomicz =2ntities, governments instituticns arnd officers.
17 . Decisiens ot the 2tzte Price and Competition office =nd
their motives shall be publicly announcesd.

18. Zconcmic =ntities, managing bodies and offics=rs mav.
within cne mecnth of the Jdats the decision of the State Price
and Competition coffice is receivec, apply *t2 the court to
revoke or alter the said cecision and recover losses.

' Appeals to the court shall not suspend compiiancs with
diréctions and decisions o€ the State FPrice and Compstiticn
oftfice, unless the court stipulates otherwvise.
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A.  Act No. 65 of 11 June 1993 relating to Competition in Commercial Activity
(the Competition Act)

141093

CHAPTER 1 INTRODUCTORY PROVISIONS

Section [-1 The purpose of the Act

The purpose of the Act is to achieve efficient utilization of sociery’s resources by providing the

necessary conditions for effective competition.

Section -2 Definitions

a) By "commercial activity" in this Act is meant any kind of economic activity, permanent or
occasional, which is carried out against payment. By "undertaking" is meant any individual
or enterprise that engages in commercial activities.

b) By “group of companies” in this Act is meant an ownership structure whereby a company
owns so many stocks or shares in another company that it represents a majority of the
votes. The former company is regarded as the parent company and the latter as a subsidiary.
A company is aiso regarded as belonging to a group of companies when a parent company
along with 2 subsidiary, or when one or more subsidiaries together, own as many stocks or

shares as mentioned in the first sentence.

c) By "price" in this Act is meant any kind of payment, regardless of whether other terms such
as remuneration, fee, emolument, freightage, rate, rent or the like are used.

d) By "goods” in this Act is meant real estate and movables, including ships, aircrat, gas,
electricity and other energy carriers.

¢) By "services" in this Act is meant all services, including rights, which are not goods.

Section [-3 The substantive scope of the Act

“The Act applies to any kind of commercial activity, regardlms of the kind of goods or services

the activity concerns, and irrespective of whether it is private or camed out by central or local
government authorities.

The Act does not apply to wage or working conditions in the service of others.

The Norwegian Compettion Act
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Section [-4 Relationship 10 decisions by the Storting and other Acts
~ Provisions issued pursuant to this Act must not conflict with decisions passed by the Storting.
Where a matter that comes under this Act aiso comes under provisions concerning regulation

and supervision in other Acts, the King may issue specific provisions for the mutual limitation
of jurisdiction of the authorities involved. '

Section 1-5 The territorial extent of the Act

The Act applies to terms of business, agreements, and actions which have effect, or are liable
to have effect, in the Realm of Norway.

Insofar as they only have effect, or are liable to have effect, outside the Realm terms of
business, agreements, and actions are not covered by the Act unless the King so decides.

The extent of the Act may be broadened by agreement with a foreign State or an international
organization. Such an agreement may aiso restrict the extent of the Act in a limited field.

The King shall decide whether and to what extent provisions issued in, or pursuant to, this Act
shall apply to Svalbard.

Section -6 The duration of decisions pursuant to the Act

In general decisions pursuant to this Act shall have effect for a specified period. The effective

period for each decision shall normally not exceed S years, and never be longer than ten years.
Decisions may be renewed.

CHAPTER 2 THE ORGANIZATION AND DUTIES OF THE COMPETITION
AUTHORITIES
Section 2-1 The organization of the competition authorities.. ...

The competition authorities are the King, the Ministry and the Norwegian Competition
Authority (hereafter referred to as the Competition Authority).

The Competition Authority is responsible for day-to-day supervision in accordance with this
Act. The King may issue specific provisions concerning the organization and activities of the
Competition Authority, including determining that public or private bodies or individuals shall
assist the Authority. -

The day-to-day management of the Comperition Authority shalil Be the responsibility of the
Director General of the Authority. '

The Norwegian ("ompetition Act
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" The competition authorities shall supervise competition in the various markets. Among other
things they shall:

a) Check that the prohibitions and requirements of the Act are adhered to and grant
exemptions where the purpose of the Act calis for this.’

b) Intervene where necessary against anti-competitive behaviour and acquisition of enterprises. -
c) Impiement measures to increase the markets' transparency.

d) Call attention to the restraining effects on competition of public measures, where
appropriate by submitting proposals aimed at increasing competition and facilitating entry
for new competitors.

¢) When required, assist other authorities in monitoring adherence to other rules where
infringements may have harmful effects on market and competition conditions.

CHAPTER 3 PROHIBITION OF, AND INTERVENTION AGAINST, RESTRAINTS
ON COMPETITION. EXCEPTIONS AND EXEMPTIONS

Section 3-1 Prohibition of collaboration and influence on prices, markups and discounts

Two or more undertakings must not, in connection with the sale of goods or services by
agreement or concerted practices, or by any other conduct liable to influence competition, fix
or seek to influence prices, markups or discounts except for normal cash discounts. By "normal
cash discounts" is meant discounts in connection with cash payment or payment within 30
days. A rate of over 3 per cent shall in no case be regarded as a normal cash discount.

Likewise, one or more suppliers of goods must not fix or seek to influence prices, discounts ot
markups for the recipients' sale of goods or services.

The. prohibitions in. the first and second paragraphs also encompass guidelines with contents
that are contrary to these paragraphs. " The prohibitions encompass both binding and
recommended agreements Or arrangements.

The prohibitions in the second and third paragraphs shall not prevent the individual supplier of
goods from providing recommended prices for the recipients' sale of goods or services. In all
such communications the supplier must explicitly define such prices as recommended.

Ul.zdertakings must not influence suppliers with respect to the calculation of recommended
prices.

""he vorwegian Competition Act
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Section 3-2 Prohibition of collaboration and influence on tenders

Two or more undertakings must not, in connection with the sale of goods or services by

agreement, concerted practices or by other conduct liable to influence competition, fix ‘or seek

to influence prices, calculations of volume or other terms connected with tenders, allocation of
- tenders, or direct or seek to induce any undertaking to abstain from submitting a tender.

The prohibition in the first paragraph also encompasses guidelines with contents that are

contrary to the first paragraph. The prohibition encompasses both binding and recommended
agreements or arrangements.

Section 3-3 Prohibition of collaboration on, or use of influence to achieve, market sharing

Two or more undertakings must not, in connection with the sale of goods or services by
agreement, concerted practices or by any other conduct liable to influence competition, fix or
seek by using influence to achieve market sharing in the form of area division, customer
division, quota distribution, specialization or limitation of quantity.

The prohibition in the first paragraph also encompasses guidelines with contents that are

contrary to the first paragraph. The prohibition encompasses both binding and recommended
agreements or arrangements.

The provisions of this Section shall not prevent an individual supplier from agreeing market
sharing with, or determining market sharing for, his recipients.

Section 3-4 Prohibition of associated undertakings determining or encouraging restraints

Associations of undertakings must not themsélves determine or encourage restraints mentioned
in Sections 3-1 to 3-3 or restraints that conflict with decisions under Sections 3-8 to 3-10.

The prohibition in the first paragraph applies correspondingly to board members, employees'
representatives and employees in such associations.

Section 3-5 Exceptions in connection with joint projects
The prohibitions in Sections 3-1, 3-2 and 3-4 shall not prevent two or more undertakings

collaborating on individual projects and submitting a joint tender or offer for joint supply of
goods or services. '

This exception applies only where it is made clear in the offer what the collaboration involves
and who the collaborating parties are. '

The Norwegian Compatition Act
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Section 3-6 Exceptions for collaboration between owner and company and companies with
common owners

The prohibitions in Sections 3-1, 3-3 and 3-4 shall not prevent collaboration or réstraints
between owner and company where the owner has more than 50 per cent of stocks, shares or
corresponding equity stakes giving voting rights. This exception also applies to collaboration
and restraints between companies in the same group of companies.

Section 3-7 Exceptions for patent and design licence agreements

The prohibitions in Sections 3-1, 3-3 and 3-4 shail not apply to restraints on competition that

are determined between licenser and licensee by an agreement stipulating the licensee's right to
utilization of a registered patent or design.”

4

Section 3-8 Exceptions for collaboration on sales of agricultural, foreswry and fisheries
products

The prohibitions in Sections 3-1, 3-3 and 3-4 shall not prevent collaboration or restraints in
connection with the sale or supply of Norwegian agricultural, forestry or fisheries products
from producers or producers' organizations in agriculture, forestry or fisheries.

Section 3-9 Exemptions from the prohibitions of the Act

The Competition Authority may, through individual decisions or regulations, grant exemption
from the prohibitions in Sections 3xito fx¢ psavides thagk

a) restraints on competition mean that competition in the market concerned will be increased,

b) increased efficiency must be expected to more than compensate for the loss due to
restriction of competition,

c) restraints on competition have little significance for competition, or

d) there are special grounds for doing so.

Conditions may be imposed for exemption.

Exemption may be revoked if the conditions for exemption are not fulfilled or the prerequisite
for exemption is no longer present.

Section 3-10 Intervention against anti~ompetitive behaviour

The Competition Authority may intervene against terms of business, agreements and actions

where the Authority finds that these have the purpose or effect of restricting, or are liable to
restrict, competition contrary to the purpose of Section 1-1 of the Act.

The Norwezian Competition Act




TD/B/RBP/101
Page 42

The first paragraph encompasses for example terms of business, agreements and actions that
can:

a) maintain or strengthen a dominant position in a market with the. help of anti-competitive
methods, or

b) restrict clients' choices, make production, distribution or sales more expensive, bar
competitors, refuse dealing with or deny membership of associations of undertakings.

By refusal to deal is also meant that an undertaking is only willing to engage in trading
activities on specific terms.

Decisions concerning intervention may involve imposing a prohibition or order, as well as
granting conditional permission. The decision may also involve regulation of undertakings'
prices.

Decisions intended for municipal or county-municipal bodies shall be made by the King.

Section 3-11 Intervention against acquisition of enterprises

The Competition Authority may intervene against acquisition of enterprises where the
Authority finds that the acquisition in question will create, or strengthen, a significant
restriction of competition contrary to the purpose of Section I-1.

By acquisition is also meant mergers, acquisition of stocks or shares and partial acquisition of
enterprises. : ,

Decisions concerning intervention may involve imposing a prohibition or order, as well as
granting conditional permission. Among other things the Competition Authority may:

a) prohibit acquisition of the enterprise and issue such provisions as are necessary for
achievement of the purpose of the prohibition,

- b) require disposal of stocks or shares acquired as a stage in the acquisition of the enterprise,
or

¢) stipulate such conditions as are necessary to counteract the acquisition of the enterprise

restricting competition contrary to the purpose of efficient utilization of resources; cf,
Section 1-1.

Before intervention can be carried oftt under this Section, the Competition Authority must
have attempted to arrive at an amicable solution with the undertaking or undertakings.

The Competition Authority may intervene against acquisition of enterprises within six months

after such an agreement on acquisition has been concluded. Where special grounds so indicate,
the Authority may intervene within one year of the same date.



TD/B/RBP/101
Page 43

Undertakings that wish 10 ascertain whether intervention is to be expected may notify the final
agreement on acquisition to the Competition Authority. Should the Authority, within three
months of receiving such notification, not advise that intervention may take place, it cannot
decide to intervene under the terms of this Section. Should the Authority advise that
intervention will take place, the time limits in the fifth paragraph will apply. in the normal
manner to the Authority's further procedure. '

The time limits that are imposed in this Section are of no significance for procedure concerning
complaints. The Competition Authority may issue specific provisions concerning notification
arrangements in the sixth paragraph.

CHAPTER 4 PRICE-LABELLING AND INFORMATION TO THE PUBLIC

Section 4-1 Price-labelling etc.

Undertakings that sell goods retail to consumers shall, as far as practically possible, provide
information on prices so that they can be easily seen by customers. The same applies to the sale
of services to consumers.

Through individual decisions or regulations the Competition Authority may issue specific
provisions for the implementation of the duty to provide price information under the first
paragraph, and similarly it may make exceptions from this duty.

In order to facilitate customers' assessment of the prices and quality of goods and services, the
Competition Authority may also require undertakings to implement measures in addition to
those resulting from the requirements of the first paragraph. Decisions concerning information
measures may for example involve a duty to carry out labelling, to hang up notices or to
provide other information on prices, business terms, quality and other properties. The decision
may also entail imposing requirements for sorting and provisions for measurement and weight
and information on price per unit of measiirement (unit prices) for goods that are offered for
sale. ' ‘

Section 4-2 Information to the public concerning restraints on competition

In order to carry out its duties in accordance with this Act, the competition authorities may,
irrespective of the rules concerning confidentiality in Section 13 first paragraph item 2 of the
Public Administration Act, publicize information on terms of business and collaboration that

* have the purpose or effect of restricting competition. The undertaking's legitimate interest in
maintaining its business secrets must be taken into account. Information to the public under the
provisions of the first sentence shall nevertheless not apply to information concerning technical
.devices or procedures.

CHAPTER S EFFECTS IN RELATION TO CIVIL LAW

Section 5-1 Invalidity

Agreements that conflict with prohibitions under this Act are invalid between the parties.
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Such invalidity only applies to the extent that prohibitions in this Act are infringed, unless
under Section 36 of the Contracts Act it would be unreasonable to make the rest of the
-agreement valid.

CHAPTER 6 THE DUTY TO PROVIDE INFORMATION AND SANCTIONS
Section 6-1 The duty to provide information and investigation

All are required to give the competition authorities the information demanded by these
authorities in order to perform their tasks in accordance with the Act, including the
investigation of any possible infringement of this Act or decisions pursuant to this Act, or the
investigation of other price and competition conditions. It may be required that such
information be given in written or oral form within a specified time limit both by individuals,
undentakings and by groups of undertakings.

On the same conditions as those stated in the first paragraph, the competition authorities may,
for the purpose of investigation, demand that all types of business documents, minutes of
meetings and other written material be handed over to them.

The competition authorities shall be given access to computers or other technical aids in order
to gain access to information that is available through the use of such aids.

Information required in accordance with the first paragraph may be given irrespective of the
duty of secrecy which otherwise is imposed on the tax assessment authorities, other tax
authorities and authorities which have a duty to supervise public regulation of commercial
activity. Nor shall such a duty of secrecy prevent documents in the possession of such
authorities from being handed over for investigation.

The duty to provide information and submit to investigation applies even if a decision to secure
evidence as stated in Section 6-2 has been made. ’

The King may issue specific provisions concerning the duty to provide information and
investigation.

Section 6-2 Securing of evidence

When there are reasonable grounds for assuming that this Act or decisions pursuant to this Act
have been infringed, the Competition Authority may demand access to real property, fittings
and other movables in order to look for evidence. The competition authorities may confiscate
such evidence for closer investigation if necessary.

An application for permission to secure evidence must be submitted by the Competition
Authority to the court of examination and summary jurisdiction. The case shall be brought
before the court of examination and summary jurisdiction at the place where it is most practical
to do so. The court shall reach a summary decision. The decision shall be reached without the
person who is affected by the decision having the right to make a statement, and without his
being informed of the decision before the securing of evidence is implemented. An appeal

The Horwegian Competition Act
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against the decision shall have no postponng effect on its implementation. Sections 200, 201

first paragraph, Sections 117-120 cf. Sections 204, 207, 208, 209, 213 and Chapter 26 of the
Criminal Procedure Act shall apply correspondingly.

The Competition Authority may require assistance by the police to implement the decision
concerning securing of evidence. '

Where there is no time to await the decision of the court, the Competition Authonty may
demand that the police close off those areas where the evidence may be located, until the
court's decision is given.

The King may issue specific provisions for the securing of evidence and treatment of surplus
information. '

Section 6-3 Examination of documents

In relation to the Competition Authority no one has right of access to information, documents
or other evidence in cases concerning infringement of this Act or decisions pursuant to this Act
obtained in accordance with Sections 6-1 or 6-2. When the Competition Authority has issued a
writ giving an option of relinquishment of gain under Section 6-5, the provisions of the Public
Administration Act concerning the right of the parties to acquaint themselves with the
documents in the case shall apply.

Section 6-4 Period penalty payment
In order to ensure that individual decisions pursuant to this Act are adhered to, the
Competition Authority may determine that the undertaking against which the decision is

directed shall pay a period penalty payment to the State until the situation has been rectified.

The penalty shall not take effect before the time limit for appeal has passed. If the decision is
appealed against, no penaity shall take effect before the appeal is decided.

The decision to impose period penalty payments is a basis for attachment.

Section 6-5 Relinquishment of gain

Where a gain has been achieved by infringement of this Act or decisions pursuant to this Act,
the undertaking which has made such a gain may be required wholly or partly to relinquish it.
This shall aiso apply when the undertaking which makes the gain is different from the offender.

Where it is impossible to establish the size of the gain, the amount shall be determined
approximately. '

Where the undertaking is a company that is part of a group of companies, the company's parent
company and the parent company of the group of companies to which the company belongs
shall bear a secondary liability for the amount.

The Norwegian Competition Act
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The Competition Authority may issue a wnt giving an option of relinquishment of gain in

accordance with this Section. The decision to issue such a writ shall not be regarded as an
individual decision pursuant to the Public Adminstration Act. The writ shall have a time limit
for acceptance of up to two months. Acceptance of the option is a basis for attachment. If the
option is not accepted the Competition Authority may, within three months of the expiry of the
time limit for acceptance, bring action against the undertaking in the judicial district where the

~ undertaking may be sued. The case shall be deait with in accordance with the Act relating to
Judicial Procedure in Civil Cases. Mediation in the conciliation board is not necessary.

The nght to claim relinquishment of gain is statute-barred after ten years. Further, the
provisions of the Act No. 18 of 18 May 1979 relating to the Limitation of Claims shall be
applied to the extent that they are appropriate.

Where the infringement is dealt with by the prosecuting authority or the court pursuant to the
Act No. 25 of 22 May 1981 relating to Legal Procedure in Criminal Cases, the claim for

relinquishment of gain may be included as a claim for confiscation under Section 34 of the
Penal Code.

Section 6-6 Penal provisions

Any person shall be liable to fines or to imprisonment for up to three years who intentionally or
negligently:

a) infringes Sections 3-1, 3-2, 3-3, 3-4 or 4-1 first paragraph,

b) infringes decisions pursuant to Sections 3-10, 3-11 or 4-1 second paragraph,

c) fails to comply with orders pursuant to Sections 6-1 or 6-2,

d) gives incorrect or incomplete information to the competition authorities, or

e) contributes to infringement as stated in litrae a to d.

Under aggravating circumstances imprisonment for up to six years may be imposed. When
deciding whether aggravating circumstances exist, emphasis shall be placed among other things
on the danger of substantial damage or inconvenience, the gain expected from the
infringement, the extent and duration of the infringement, the degree of guilt demonstrated,
whether an attempt was made to conceal the infringement by using falsified accounts or similar

documents, and whether the offender has previously been convicted of any infringement of
legisiation concerning economic regulation.

Section 6-7 Res judicata

Where an option has been accepted or judgement has been passed that is legally binding under
Section 6-5, no action may be brought under Section 6-6 for the same infringement. Similarly
no action may be brought under Section 6-5 where a legally binding decision exists under
Section 6-6 or Section 34 of the Penal Code.

The Norwegian Competition Act
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CHAPTER 7 ENTRY INTO FORCE AND TRANSITIONAL PKOVISIORS,,
REPEAL AND AMENDMENT OF OTHER ACTS

Section 7-1 Entry into force

The Act shall enter into force from the date decided by the King.

Section 7-2 Transitional provisions

Administrative reguiations, rules and directives pursuant to Acts that have been repealed under
Section 7-3 No. 2 and No. ¥ shall still apply to the extent that they are appropriate, until the
King repeals or amends them pursuant to this Act, pursuant to the Act refating to Price Pobcy
or by special provision.

Individual decisions pursuant to the Act No. 4 of 26 June 1953 relating to Controf of Prices,
Profits and Restraints on Competition and the Act No. 3 of 9 hly 1948 refating wo
Maintenance of Price and Rationing Regulations etc. shall be maimtained ur the period
stipulated in the decisions until they are amended or repealed pursuant to this Act or by speczal
provision of the King.

In addition the King may issue such transitional provisions as are necessary.

‘Section 7-3 Repeal and amendment of other Acts

When this Act enters into force, the following Acts shall be repealed or amended:
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231193 NORWAY

B. Act No. 66 of 11 June 1993 relating to Price Policy
(The Price Policy Act)

Section ! Authorization of price regulation

When it is necessary in order to promote socially justifiable price developements, the King may
make: - '

1) decisions on maximum prices, minimum prices, price freezes, price calculations, discounts,
maximum markups, delivery and payment terms and other provisions on prices, profit
margins and terms of business, or _

2) decisions on the obligation to notify changes in the quantities in item 1.

The King shall submut repdrts to the Storting conceming particularly important regulations
made in accordance with the first paragraph.

Section 2 Unreasonable prices and terms of business

It is prohibited to take, demand or agree on prices that are unreasonable. Nor shall terms of
business that have an unreasonable effect on the other party, or that obviously conflict with the
general interest, be demanded. agreed on or maintained.

By "price” in this Act is meant any kind of payment, regardless of whether other terms such as
remuneration. fee, emolument, freightage, rate, rent or the like are used.

Section 3 Supervisory authorities and the duty to provide information

The Norwegian Competition Authority or whoever the King decides shall check that Section 2
and decisions pursuant to Section | are adhered to. The King may issue specific provisions
concerning how the supervision shall be carried out. ~*

All are required to give the supervisorvy authorities the information and hand over the
documents for investigation demanded by these authorities in order to perform their tasks in
accordance with the Act. including the investigation of any possible infringement of this Act or _
decisions pursuant to this Act, or the investigation of other price conditions etc. It may be
required that such information be given in written or oral form within a specified time limit
both by individuals. undertakings and by groups of undertakings. If necessary the police may

be required to assist in ensuring submission of the material that the supervisory authorities have
need of. :

The person under supervision is obliged to allow the supervisory authorities to inspect
enterprises. other real properties and movables.

1o Morwe i Policy Act
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The suzervisory authorities shall be given access to computers or other technical aids in order

to gain access to information that is available through the use of such aids.

Information required in accordance with the second paragraph may be given irrespective of the
duty of secrecy which otherwise is imposed on the tax assessment authorities. other tax
authorities and authorities which have a duty to supervise public regulation of commercial
activity. Nor shall such a duty of secrecy prevent documents in the possession of such
authorities from being handed over for investigation.

Section 4 Penal provisions

Any person shall be liable to fines or to imprisonment for up to three years who intentionally or
negligently:

a) infringes Section 2 of this Act or decisions pursuant to Section 1 of this Act,

b) fails to comply with orders to provide information and/or to collaborate in investigation
pursuant to Section 3,

c) gives incorrect or incomplete information to the supervisory authorities, or

d) contributes to infringement as stated in litrac a to ¢.

A person who has purchased an object or right or received a service on illegal terms may only
be punished for complicity if he or she has incited or misled someone to commit the
infringement.

Under aggravating circumstances imprisonment for up to six years may be imposed. When

deciding whether aggravating circumstances exist, emphasis shall be placed among other things

on the danger of substantial damage or inconvenience, the gain expected from the -
infringement, the extent and duration of the infringement, the degree of guilt demonstrated,

whether an attempt was made to conceal the infringement by using falsified accounts or similar

documents, and whether the offender has previously been convicted of any infringement of

legisiation concerning economic regulation.

In a provision issued pursuant to Section 1 it may be prescribed an infringement of the
provision shall not be punishable.

Section 5 Confiscation

}/Vhere someone has taken a higher price than is legally permissible under the provisions Me
in, or pursuant to, this Act. an amount may be confiscated which is assumed to correspond to

the additional price obtained. This applies regardless of whether the situation may involve
. criminal liability.

Confiscation of the additionai price shail be effected either om the nerson who has taken the

illegal price, or from the party he or she has acted on behalf of or to the advantage of, or from
both.
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Deduction shall be made for the amount that the person liable has paid back to the injured
party. or that the person liable is obliged by the judgement or the writ giving an option of
-confiscation to pay back.

Where a public tax has been paid on the amount confiscated. a deduction shall be made
corresponding to the tax paid. ’

Where the person liabie is a company that is part of a group of companies, the company's
parent company and the parent company of the group of companies to which the company
belongs shall bear a secondary liability for the amount confiscated. By "group of companies"
here is meant enterprises that are a part of an ownership structure as stated in Section 1-2 of
the Companies Act and Section 1-2 first paragraph litra h; cf. the second paragraph, of the Act
relating to General Partnerships, etc. .

The right to bring an action claiming confiscation under this Section shail lapse when ten years
have expired since the additional price was obtained.
Section 6 Repayment of itlegal additional price

A person who has paid a higher price than is lawful may demand that the excess price be repaid

if he or she cannot under the circumstances be said to have a significant degree of co-liability
for the infringement.

Any demand that the agreed price shall be reduced to a lawful price, or any demand for

repayment of the excess price, shall not give the second party the right to annul the agreement
where:

1) it is a matter of commercial sales of objects or services to consumers, or

2) annulment would seem unreasonable taking into account the degree of guilt demonstrated
by both parties and circumstances in general.

Section 7 Entry into force, eic.
The Act shall enter into force from the date decided by the King.

The King shall decide whether and to what extent provisions issued in, or pursuant to, this Act
shall apply to Svalbard. ’

Section 8 Amendment of other Acts | | )

When this Act enters into force, the following amendments shall be made to other Acts:
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Decree-Law No. 371/93 of the 29 October 1993 on
protection and promotion of ccmpetition

After 9 vears in force, Decree-Law No0.422/83 of 3
December has in general terms achieved the aims laicd
down when it was published. But it now requires
amendment to accommodate it better to the new
national and international context and to enable its
aims to be implemented more effectively, thereby
fulfilling the requirements of paragraph f) of
Article 81 of the Constitution.

Profound changes have in fact taken place in the
structure and functioning of the Portuguese economy
through the liberalisation, deregulation and
prlvatlsac on of important areas of economic
activity, through advances in the process of European
integration and through the appearance of new players
who have- brought about important changes in the
business sector and have altered the relations
between market forces.

The growing interaction between economies and the
integration of national markets have made
rationalisation between different national
competition policies essential and an indispensable
condition Zfor the promotion of competitiveness in
national eccnomies.

This Ac:t aims to integrate within a legal framework
for competition pollcy the spec;flc development of an
open econcmy that is involved in the developing
process of internationalisation and the drive for
‘competition and which will contrcibute to the
unhindered formation of supply and demand and market
access, to balance in the relations between economi
undertakings, to the encouragement ©f the general
aims of economic and social deveicpment, tO an
increase in the competitiveness . of business
undertakings, and to safeguards for the interests oi
consumers.

The Act inciudes, therefore, innovative aspects. whil:.
are marked by a global and systematic character which
guarantees their essential coherence.
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Thus, in addition to dealing with “restrictions on
competition, this Act is concerned with

concentrations of undertakings and addresses the
mactter of State aid, filling in the framework set by

"the main instruments of Community policy for the
protection of competition.

With respect to restrictive practices on competition,
it is important to point out the introduction of the
concept of economic dependence. Abuse in taking
advantage of economic dependence was considered a
restriction on competition only if it was practised
by undertakings which had a dominant position in the
market for goods or services. This prevented the
imposition of sanctions if the abuse was practised by
undertakings which had great economic power but which
did not hold a dominant position in their market. It
is stressed, however, that the object in creating
this concept is to punish abuse, not conduct that is
aimed at more effective competition, such as results
from adopting better business conditions.

The rules for prior notification of the establishment
ot concentrations of undsrtakings, . uwatil now
regulated by Decree-Law No0.428/88 of 1% November,
heave undergone profound changes. Following closely
(EEC) Regulacion No.4064/89, of the Council, of 21
December 1989, published subsequent to that Decree-
Law, the procecures have been modified, ths scepe of
application has been widened and difficulties of
interprecation arising from cthe previous act have
been resolved. At the same time, in lire with the
more recent legislation of other Community countries,
the underlying policy has been adjusted. Now the aim
is to cover only those concencrations which have a
major impact on the market, bv making it gossible to
check whether, as a result of such concentrations, a
dominant position would be created or strengthened
which might hinder effective competition in the
market.In this way, the thresholds to the application
of the Act have been considerably extended.

Thus:

In accordance with the legislative authority
conferred upon it by Law No.$/93, of 12 March, and
under the provisions of paracraphs a) and 2). of no.l
of Article 201 of the Conscituction, the Government
decrees as follows:




TD/B/RBP/101

CHAPTER I Page 53

-

RULES APPLYING TO COMPETITION

SECTION I

'GENERAL PROVISIONS

Article 1
Scope of the Act

1. This Act applies to all economic activities, whether
lasting or occasional, undertaken I the private,
public and cooperative sectors.

2. Subject to the international oblications of the
Portuguese State, this Act applies to restrictions on
competition which occur in the natiocnzl territory or
which may have &n effect within ict.

3. Restrictions on competition that derive from specific
laws are exempt from the application c¢Z this act.

SECTION II

PROHIBITED PRACTICES

Article 2
Agreements, concerted practices and association
decigions
l. Agreements and concerted prac:tices between

undertakings and decisions by &ssociations of
undertakings, in whatever form, which have the object
or effect of preventing, distorting or restricting
competition in the whole or part z£Z the national
market are prohibited, in particular :those which have
the effect of:

a) directly or indirectly fixing selling or purchase
prices or interfering with the sezting of prices
by the free market, leading.to .srices. that .are_
artificially high or low; '

b) directly or indirectly fixing other. trading
conditions at the same or different stages of the
economic process; :
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. 3 . . e - (3K} .
¢) limiting or controlling preduction, distribution,
technical development or investment;

d) sharing markecs or sources of supply;

e} applying, whether systematically or occasiocnally,
dissim;lar. conditions, in respect of prices
otherwise,ln relation to equivalent transactions;

£f) directly or indirectly refusing to purchase or
sell goods cor to pay for services;

g) making the conclusion of contracts subject to
acceptance by the other parties of supplementary
obligations which, by their nature or according
§o commercial usage, have no connection with the
subject of such contracts.

2. Agreements or decisions prohibited under this Article
are void unless they are considered justified under :
the provisions of article 5.

Article 3
Abuse of a dominant position

1. 2Abuse by one or more undertakings of a dominant
Position within the national market, or a subscaatial
rart of it, with the objec:t or effect of preventing,

iscorting or restricting comgpetition, is prohibited.

2. A dominant market position in regard to specific
goods or services arises whera:

a) -an undertaking operates in a market in which it
is not exposed to significant competition or it
has the preponderant market share in relation to

- its competitors;

b) two or more undertakings operate in concer:t in a 3
market in which they are not expose: to
significant competition or they have a
Preponderant market share in relation to cthird
parties.

3. While taking into account, ia each particular case
other~factors relating to the undertakings ans the
market, it shall be presumed thac:
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a) an undercaking is within paragraph a) of the

previcus number if it has a share of at least
30 per cent of the national market in specific .
goods or services; _ -

b} undertakings are within paragraph b) o©f the
previous number if, together, they hold in the
national market in specific goods or services:

i) In the case of 3 or fewer undertakings, a
combined share of at least 50%;

ii) In che case of S5 or fewer undercakings, a
com=ined share of at least 63%.

4. An abuse is considered present if any of the
behaviour set out in no.l of article 2 are met.

Article 4
Abuse of econcmic dependence

Alsc prohibited is the abuse, by one or more
undertakings, of a position of economic dependence upcn
a supplier or =zuyer as the result of the absence of an
ecuivalent alternative, namely when their actions take

azvy of the forms set cut 1in no.l of article 2.

Article 5
Bconomic balance

1. Restrictive practices on competition which contribute
to improvemsnts in the production or distribution of
goods or ssIvices Or promoce technical or economic
development may be considered justified if:

a) they <csserve for users of those goods or
services a fair share of the resulting benefits;
and

b) they <= not impose on the undertakings in
questicnz any restrictions which are not essential
for the acttainment of these objectives; and

c) they dc naot provide the undertakings in question
with trhs opportunity to eliminate competition in
a subszzzntial part of the market in the goods and
services in question.
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2. Practices specified in article 2 may“be the subject
of prior evaluation by the Council for Competition
according to procedures to be established by decree )
by the Minister responsible for Trade. -

Article 6
Undertakings

For the purposes of this Section, a combination of
undertakings, although distinc:t in legal terms, is to be
considered a single undertaking if it maintains
interdepencent or hierarchical links between -the
undertakings by means of rights or powers described in
no.2 of article 9.

SECTION III

Concentrations of undertakings

Article 7
Prior notification

1. Prior notification is required where zaction is taken
to establish a concentration of undertakings which
fulfils one of the following conditiors:

- a) the creation or strengthening, as a result of the
concentration, of a share higher than 30% of the
national market in specific goods or services, or
in a substantial part of it;

b) a cturnover in Portugal of the undertakings
involved in the concentration of =ore than chircy
thousand million escudos in the preceding
financial year, after deduction of tax directly
related to the turnover.

2. ?he prov@sions of this Section do not apply to credic
institutions, finance or insurance companies.

3. Prior aotification shall be given before the legal
transactions required for the establishment of the
concentration are concluded ancé before the
announcement of any public offer to acquire.
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- 4. Until tacit or express authorisation is
given for the concentration, legal transactions
to estaplish it have no validity.

—

Article 8
Market share and turnover

1. In calculaciag market share and turnover for the
purposes of article 7, the turnover of the following
is to be takesn into account:

a) the undercakings involved in the concentration;
b) the undertakings in which they hold, directly or
indireccly:

- a majority share of the capital,
- more than helf the vetes,

-the power to appoint more than half the members
of the governing or superviscory boards,

-the power to direct the business of the
uncdercakiag; )

¢) the undsrctakings -which hold undertakings that
participgate in rights or powers set out in
paragraga d):

é) the underzakings in which an undertaking rsierred
to in paeragraph c¢) holds rights or pcwers set out
in paragsaph bl

e) the unde:takings in respect of which uncertakings
referred to in paragraphs a) to d) together hold
rights ¢z powers set out in paragraph b).

2. Despite the provisions of the previous number, if the
concentratican is made up by the acquisition of parts
of an undertaking or parts of a combination of
undertakings, only that turnover which relates to the N
undertaking cr undertakings, or their parts, that are
the subject of the transaction shall be taken into
account witx regard to the seller or sellers. .

3. The turnover referred te in paragraph b) of no.l of
the previous article comprises the value of products
sold ané services provided to undertakizgs -and
censumers iz Portuguese territory, but it does not
include t-ansactions carried out between the
uncdercakings mentioned in no.l.
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Arcicle 9
Concentrations of undertakings
1. A concentracion of uncdertakings is =2 be treatas as
occurring:

a) when two or mora previcusly incdepercent
undertakings merge;

b) wnen one or more persons who already centrol at

east one undertaking, or w=han one or more
ncer:aklngs. take over direc: or incdirec:
control of a combination or pa-ts of one or
several other undertakings;

c) when two or more undertakings create a carmmon
undertaking, if that undertaking is intenced to
De an autonomous eccnomic encity of a cout;nuing :
nature and does not have the ob3iact or effec: of
coordinating competition behavisur between the
founding undertakings or pDetween thcse
undertakings and the commen undertaking.

2. For the purposes of the previous =numzer, conczsl is
to e treated as ar*s;ng from any 22z, whatever form
it takes, which offers the possizilizy of axerting,
whether separately or 3in concerz with others, a
decisive influence, in the given lzgal ané factual
circumstances, on the aczivities ¢Z an uncderctaking,
namely:
al acguisition of all or azv parz of cthe

capitalstock;

b) acguisition of rights of groperty, use or
enjoyment in the winole or garts of the assets
of an undertaking;

C) acguisition of rights, tobe conclusion of
concracts, which confer the gzower in respect of
the composition or in the decisisn-making of the x
governing body of an undertakizg.

3. The provisions with respect to cecncsatraticns co not
apply to:

a) acquisition of shares within t=z framework of a
special procedure for reconstristion of under-
:aklngs,

b) acguisition of shares for the Fusposes of guaran-

Teeing or sat*sfylng credics.
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Article 10 v
Prohibition of concentrations

1. Unless authorised wunder the provisions of the
following number, agreements to set up a
concentration of undertakings that is subject to
prior notification are prohibited if, in the market
in specific goods or services, or a substantial parc
of it, they create or strengthen a dominant position
in ways that are 1likely to prevent, distort or
restrict competition.

2. Agreements to set up concentrations of undertakings
of the kind referred to in the previous number may ke
authorised to thé extent that:

a) they fall within the provisions of article S;

b) the international competitiveness cf ;he underta-
kings in the concentration is significantly
increased.

SECTION IV

STATE AID

Article 11

State aid

1. Aid to undertakings that is provided by the State oI
any other public body must not restzict or have =2
significant effect upon competition in the whole o<
part of the market.

2. At the recquest of an interested party, the Ministsrs
responsible for Trade may examine aic 2s described in
the previous number with a view to croposing to the
relevant Minister measures aimed at maintaining oI
re-establishing competiticn.

3. For the purposes of this article, t=Ze following are
not considered to be aid: :

a) compensation, in whatever form, provided by tne

State in payment for the provision of a public
service;
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b) benefits provided under the terms of incentive
prograrmes or other specific schefhes approved by
che Government or the assembly of the Republic.

CHAPTER II

ORGANS FOR THE PROTECTION OF COMPETITION

Article 12

Directorate-General for Competition and Prices

1. The pDirectorate-General for Competition and Prices
. has the Zollowing functions:

a) to identify practices which may breach the
current law, to inscitute ané conduct the .
appropriate legal processes and to ensure that
decisions taken are complied with;

b) to undertake, with respect to concentrations
subject to prior notificatiocn, the appropriats
processes under the provisions of this Act;

c) at =the request of the Compe:zition Council, =tTo
carzy out the studies necessary for the
formulation of an opinion uncar caragraph c¢) oi
no. 1 of article 13;

d) to uncdertake sectorial studies, in the matter of
competicion, which appear Lo b2 necessary:

e) to propose, to the responsible organ, measures
‘wnich are regarded as appropriate for the proper
functioning of competition;

- £) to impose fines in cases whare that power is
expressly conferred upon it by this Act.

2. The Directorate-General for Competition and Prices
also has the following functions:

a) to perform the functions conferred upon the

authorities of the Member-States by the

.« « .. regulations macde. undes Article 87 .of the Treaty

creating the European Economic Ccommunity, namely

by Regulation (EEC) No.4064/89, of the Council,

of 21 December 1989, without pr2judice to the
authority of other bodies;

10
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b) to participate in activities prgmoted by bodies
and international institutions in the matter of
competition;

c) to institute tbe appropriate processes f£or the .
purposes of article 11.

3. Without prejudice to the provisions of Sections I and
II of Chapter 1III, the Directorate-General for
Competition and Prices, in performing the functions
conferred by no. 1 and paragraph a) of the previous
number, may request any undertakings or associations
of undertakings, as well as bodies with which they
have links, to provide commercial, financial or other
necessary information and documents, within time
limits which it considers reasonable and convenient.

4. The Directorate-General for Competition and Prices
may also request any central, regional or local
administration to provide any information which it
considers necessary for the performance of its
functions.

Article 13
Functions of the Council for Competition

1. The Council for Competition has the following
functions: '

a) to decice on the appropriate processes to be
instituced with respect to restrictive
competition practices prohibited by this Act, and
to ochers referred to it by the Directorate-
General for Competition and Prices when acting
under paragraph a) of no. 2 of the previous
article;

b) to formulate opinions, at the request of the

Minister responsible for Trade, in proceedings *
wWith respect to concentrations sudject to prior
notificacion;

€} to give its advice on questions relating to
competition at the request of ‘the Minister
responsible for Trade:

d) to provide guidance to the Miniszer responsible

for Trade in matters within the scope of this
Act;
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. . - . . . ‘ * - .

e) to participate in activities initiated by
international bodies and institutions which are
within its functions; .

£) to impose fines in cases where it has the legal
authority so to do.

2. For the purpose of formulating its opinions under
- paragraph c) of the previous number, the Council for
Competition may request the Directorate-General for
Competition and Prices to undertake appropriate
studies.

3. The Council £for Competition shall present to the
Minister responsible for Trade an annual report of
its activities, to which is annexed all cecisions
reached by it; the report is to be published in the
Official Journal.

Article 14

Composition of the Council for Competition

1. The Council for Competition shall comprise a
president ancd 4 or 6 voting members, who shall be
appointed, by cdispatch, by the Prime Minister, acting
on the recommendation of the Ministers responsible
for Justice andé for Trade.

2. The president shall be a magistrate or a judicial
officer from the Public Legal Service, who shall be
appointed for a renewable period of 3 vears, with the
aucthorisation of the Superior Council  for the
Jucdiciary or for the Public Legal ‘Service, as the
case may be. : -

3. In the selection of the voting members, due regard
shall be had to ability and suitability to perform
the functions of the post.

4. The president of the Council for Competition may,
when he considers it necessary, invite other persons
with special knowledge of matters to be discussed, or
representatives of the Public Service or other bodies
with relevant interest in those mactters, to

participate in meetings of the Council without the
rigat to vote.
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Without prejudice to the provisions of the previous
numcer, the president may summon a representative of |
the Institute of Consumers to participate in meetings
of tne Council at which matters of special relevance
for consumers are to be ciscussed.

Article 15
Remuneration and expense allowances

The members of the Council shall receive, in addition
to any other remuneration, a montaly allowance, at a
level to be set, by joint dispatch, by the Ministers
respcnsible for Finance and for Trade, as provided by
currsnt legislatiocn.

The members of the Council and others who participate
in ics meetlngs under the provisions of nos.4 ancé 5
of the previous article, shall be entitled to an
allowance for travel and towards expenses, as
provicded by the law.

”~

Arcicle 15

Operating costs

The cperzting costs of the Council fcr Competition shall
be borane from funds appropriated for this purpose in the
budget of the Secretariat-General ¢éf the Ministry
responsible for Tracde.

Article 17

Support

. The Secretariat-General of the Miniscry responsible
for Trade shall provide the Ccuncii with all the
administrative support it regquires tc enable it fully
to zerform its functioens.
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2. The Minister responsible for Trace, on the
recommendation of the president of ‘the Council for
Competition, .shall designate the officials from the

- Secretariat-General, or frem any other service in the
Ministry, who are to have particular duties in
connection with the Council; one of the officials, of
senior rank and preferably legally qualified, shall

L X4

perform the functions of cthe secretary to the Council
for Competition.

Article 18

Internal regulations

The Council for Ccmpetition has power to make, and amend,
regulations to govern its internal proceedings; the
Tegulations, after approval Sy the Minister responsible
Zor Trace, are tc be published in the Offi ial Journal.

-

PRNS

Article 19

Secrecy

-
.

In performincg its functions the Directorate-General
for Compecition and Prices shall maintain the utmost
secrecy anéd shall comely with the rules on
confidentizlizy by which it is bound.

2. Thé members of the Council for Competition and the
" invited persons referred :o in no.4 of arcicle 14 are
subject to the rules on ceniidentiality applicable to
Civil servancs, with respect. to facts about which

they are informed in the course of performing their
functiens.

Article 20
Disqualifications

The members of the Council for Competition are subject to
the same disqualifications as apply in respect of judges.
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CHAPTER III

PROCEDURES

SECTION I

PROCEDURES IN RESPECT OF AGREEMENTS, CONCERTED
PRACTICES, .
DECISIONS BY ASSOCIATIONS AND ABUSES OF ECONOMIC
POWER

Arcicle 21

Applicable rules

4

1. The process with —respect to Dbreaches of the
provisions of articles 2, 3 and 4 shall be conducted
in accordance with the provisions of this Section
and, subject to those, of Decree-Law No.433/82 of 27
October.

2. The provisions of this Section apply also, but with
necessary mccifications, in relation to the perfor-
mance of txs functions specified in paragraph a) of
no. 2 of arziclel? and in the final part of paragrapn
a) of no.l ¢ article 13. =

Notice of breaches

1. When the Iirectorate-Ganeral £for Competition and
Prices beczmes aware, =y any means, of practices
which may ze prohibited kv articles 2, 3 and 4, it
shall take steps to identify those practices and,
once it has credible evicdence of their existcence, it
shall instizute and conduc: appropriate proceedings.

2. All centrali, regional and local administrative
services anZ all public inscitutions are under a duty
to inform tze Directorate-General of facts in theiz
possession which may constitute evidence of
restrictive competition practices.
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Article 23 -
Investigatory functions

1. Subjec: to the restricticns set ocut in thi Section,
the Directcratce-General for Competition and ?2rices,
when periorming its lawful functions, enjcys zhe same
rights and is subject &to the same duties as the
¢criminal police service and, in particular, may:

a) Qquestion the legal representatcives of
undertakings or of associations of undercakings
involved, and request them to provicde <documents
ancé othar information that it snsiders
convenient or necessary to elucidate &= facts;

b} “gquestion the legal representatives c¢f other
undercakings or associations of undertakings and
any other persons whose testimony 1t consicers
pertinenz, anéd reques: them to provicde dZscuments
and other information;.

c) search for, examine and seize copies or axtracts
of writtan matter and other documentaticn, cn the
premises of undertakings or associarions of
uncéertakings involved, - in places wnich are
private cr not freely accessible to =he sublic,
wnen tha: procedure is ccnsidered necessary in
order tc chtain evidence:

recuest, through the appropriate ministerial
ofiices, any other public adminisctration
services, including che criminal colice, to
Provice such collaboration as it shows to be
necessery for the . full performance of its
funccicns

2. The procedurss set out in paragrapn ¢) of the
previous nuTber are dependent on the issue o©f a
warrant authorising their execution issued bHv a

R judicial aushority upon a Prior reques:t :£rom the
Directorats-Saneral for Competition ané Prices
showing jus:t cause; a decision on that regues:c shall
be hanced ¢zwm within 48 hours. '

3. The officia

ls who implement the procedures seT out in
paragraphs =)

to c) of no.l shall carry with chem:

a) in the czses in paragraphs a) and b), credentials
issued tv the Directof-General of Comper=ticr and -
Prices, :in which the purpose of the procedure
shall zs stated;
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b) in the <case in paragraph gJ. credentials
specified in the previous paragraph and the
warrant mentioned in ne.2. -

4. Without prejudice to the provisions o©of nc.4 of
arcicle 37, the officials mentioned in the pravious
number may <cequest the assistance of the golice
authorities, should that become necessary.

Article 24
Suspension of prohibited practices

1. At any moment in the proceedings, and as soon zs the
investigation incdicates that the practice wnich 1is
the subject of the procedurs is seriously damaging to
economic and social develcpment or to the intarests
of trading parties or of consumers, the Council for
Competition may, on the proposal of the body
conducting the procedurs, showing reascned grounds,
order immediate preventive measures for the
suspension or modificaticn of the practice in
guestion. )

2. The measures authorised by this article shall izst no
lenger thar 90 days, subject to extension, ¢ one
occcasion conlv, for the same pericd.

3. The Ccuncil £for Competiticn shall request an C;l ieon
from the 2a2nk of Portugal, and, if it considsrs it
necessary, Zrom the Commission of the Stock Ixca nge.
uncder articiz 88 of the General Regime of Clredit
Instituticns and Financial .Undertakings, appro~ad by
Decree-Law No.298/92 of 31 December; the csinion
shall be issued within 7 days.:

4. Vvhere the gpractices of insurance companies a*e in
question, the Council for Competition shall resquest
an opinion Zrom the Po*tuguese Institute of Ins:rance
on the acti-vicies of the insurer which is the subject

o§ the przsceedings: the opinion shall be issued b
within 7 cavs.
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Article 2%
Hearingé

1. During the proceedings, the Directorate-General for -
Competition anc Prices sniall conduct oral or written
hearings in oxder that the accused undertakings or
associations of undertakings may state.their position
with respect to the matter on which a decision is to
be taken anci to the evicdence presented and may
request suprlementary investigations which they
consider appropriate.

2. In the hearing under the previous number, the
Directorate-General for Ccmpetition and Prices shall
safeguard The legitimatse interests of the
undertakings =v not disclosing business secrets.

3. The Directorate-General :Ior Competition and Prices
may refuse a2 supplementary investigation if it 1is
clear that cthe evidence raquested is irr2levant or
the request is aimed at cdelaying the procesdings.

4. After the hearing under no.l, the Directorate-~General
for Competition and Prices may, of 1its own
initiative, uncdertake a supplementary investigation;
any evidencs obtained shall 'be subject to the right
of reply.

Article 26

Conclusiocn of proceedings

1. Once the procsedings are concluded, the Directorate-
General for Competition and Prices shall draw up its
final report and transmic the matter to the Council
for Competition for decision.

2. The Council for Competition may, when it considers it
necessary, ragquest that the Directorate-General for
Competition and Prices cenduct supplementary
proceedings, or may underctake them itself.

3. If the accused undertakings are credit institutions
or finance companies, or their associates, the
Council for Competition shall request an opinion from
the Bank oI Portugal and, if it considers it
necessary, :Irom the Stock Exchange Commission, under
article 88 of the General Regime for Credit
Insticutions ané Financial Undertakings: an opinion
shall be issued within 30 days.
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‘4. In the case of insurance or pension fund management -
companies, the opinion referred to “in the previous
number shall be regquested from the Portuguese
Insurance Institute, which shall provide it within 30
éavs.

Article 27

Decisions of the Council for Competition

1. The Council for Competiticn, in its decision, may:
a) order the case to be closed;

b) declare the existence of a restrictive practice
in competition and, in that event, order the
offender -o take measures required to bring that
practice, or its effects, to an end within a
specified period of time:

c) impose the fines set ocut in no.2 of article 37.

2. The Council £for Comoet;t*on ‘'shall order the offender
tc publish cthe decision Iin the Official Journal and
in a newsgaper that has a2 national or regicnal or

)

cal circulation, depenc-“ on the reach of the
market in w"lCﬂ the practice, which gave rise to the
concraventicn, was identified and on its seriousness
cr eflfects.

3. The Council Zfor Competit:i on shall send a coov of all

. decisicns caken under the crovisions of no.l. to the

Minister 'esaon51~le -o-_ Trade and ;o the
Directorate-General for Competition and Prices.

Article 28
Appeals

1. an appeal against a decision of the Council for
Competiticn shall =e made to the Lisbon District

Courc.

2. A appeal under the previous number has no
suspending effects Zor the irregular conduct, except
where it concerns the imposition of a fine or a
publication order under no. 2 of the grevious

article: ia these cases the measures mnay be

suspended.
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SECTION II -

PROCEDURES WITH RESPECT TO THE CONTROL
OF CONCENTRATIONS OF UNDERTAKINGS

Article 2¢
Applicable rules

The procedure with respect to the control of
concentrations is set out in this Section as supplemented
by the Code of Administrative Procedure.

Article 30
Notifications

1. The prior notification of actions to establish
concentrations required by no.l of arzicle 7 shall be
given to ths Directorate-General for sompetition and
Prices.

2. Notificaticn shall be given:

a) 1In cases of a merger cr establis-ment of common
control, by the group of participating
undertaxings;

b} In other cases, by :he undertaxzing or by the

- persons intending . to acguire =zsatrol of the

combination or of ©parts of one or more
undertakings.

3. The following informaticn must be orovided in a
notificatica: '

a) the Ldentlty of the -nd;vzduals °r corporations
"participating in the actions tc establish the
concent*a:zon, ‘

b) the nature and legal form of the ::ncentracion;

€) the types of goods and services t:z be provided;

d) a lis of the undertakings which have
Lnterdeaendent or hierarchical -Lnks with the

participants resulting £rom the r-ights or powers
set out in paragraph b) of no.l C‘ article 8;
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e} the market share that will result £from the
concentration, and details of how that share was
calculated; :
£) the turnover in Portugal of the participating - .
undercakings and of those referred to in no.l of
article 8, by reference to the preceding

financial vear;

¢) the annual reports and accounts of the
participating undertakings relating to the three
preceding financial years;

h) an indication of the main competitors;

i) an indication of the main customers and
suppliers;

j) such other information which the parties to the
notifications consider relevant in the particular
case to determining whether the conditions set
out in the paragraphs of nec.2 of article 10 are
£ulfilled.

Article 31

Procedures

e Directorate-General for Competition zand ?2Prices,
£ter conducting the appropriate proceedings, shall
S the process to the Minister responsible for

e within 40 days after the date of recsiving the
tification. .

2. If, during cthe course of the proceedings, the
information set out in the notificacion is found to
. be incomplets in terms of the provisions of no.3 of
the previous article, or if the provision of
additional information is thought to be acdvantageous,
the Directorate-General for Competition ané Prices

shall communicate that fact to the parties to the
nccification, and shall set them a reascnable time
imit by which they must complete, correct or provide

the information in question.

"

3. Without prejudice to the provisions of paragrapn d)
of ne.2 of article 377 the same proTedure shall be
followed if false information is included in the
notificacicn.
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4. A communication under no.2 suspends the time limit
set in no. 1 with effect from the day following the
dispatch of the notification to the day when the

Directorate-General for Competitic: and Prices
receives the requested informacion.

S. During its proceedings, the Directorate-General for
Competition and Prices may requsst any other
uncdertakings or association of uncdertakings to

rovide all information it considers appropriate
within time limits that it considers rsasonable.

6. The Directorate-General for Competition and Prices
shall hold a written hearing with =respect to the
parties to the notification up to 10 Zays before the
enc of the time limit sect by no.l.

7. Supplementary investigations of evidence Mmay be
requested, during the written hearing, by the parties
Lo the notification, which, if grantes, shall result
in the suspension of the time limit se: in no.l.

8. The suspension refer-ed to in the grevious number
shall begin on the day following the receipt by the
Directorate-General for Competition ans P?rices of the
request for supplementary investigatizas and end en
the cay they are concluded. -

9. The provisions of the previous numbers apply, with
necessary medificaticns, but withouc affscting the
provisions of paragrapn ¢) of no.3 of article 37, to
actions to establish concentrations of which the
Directorate-~General for Competition and Prices
beccmes aware and of which it has not received prior
notiiication; in thar case, the tims 1 v
no.. shall be 90 davs, beginning on 22 cate of the

fermal initiation of proceedings.

Article 32
Communications or tacit authorisation

1. IZ the concentration in Question is considered
likely to have a negative effect on ccopetition under
the criteria set out in no.l1 of article 10, the
Minister responsible for Trade shall pass the process
tc the Council for Competition for its opinion,
within S0 cays after the date of rsceipt by the
Direczorate-General for Combetitiomars-Prices of the -
notification menticned in no.l of zrzicle 7, and
shall, on the same date, communicate tzat fact to the
parties to the notificaticen. '
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b

2. Tf no communication is sent within the time limit
prescribed by the final part of the previous aumber,
this shall be regarded as 2 decision not to. oppose
the establishment of the concentration.

3. In calculating the time limit. set 'by no.l, days
during which time 1imits for the conduct of
proceedings were suspended under the provisions of
nos.4 and 8 of the previous article shall not be
counted. :

Article 33
Cpinions of the Council for Competition

within 30 days after the dace of the receipt of the
process by the Council for Competition, it shall return
it to the Minister responsible for Trade, with its
opinion, in which it shall:

a) assess whether the concentration is likely to
have a2 negative effect on competition uncder the
criceria in no.l of article 10;

whether,in the particular case, the

b) c¢on T
on set out in no.2 of arcicle 10 ara mec.

si
congi

.
~S
ce
=3
ci

Article 34
Decisions
1. within 15 days after the date of the receipc of the

opinion_of the Council for Competition, the Minister
responsible for Trade may decide: '

a) not to oppose the concentration; ' A
b) not to oppose the concentration, subject to the
imposizion of conditions and obligations

appropriate for the maintenance of effective
competcition;
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¢) to prohibit the concentration vand, if it is
alreacy established, to order appropriate
measures to create effective competition, namely,
the separation of the undertakings or of the
combined assets or the ending of the control.

2. Decisions under paragraphs b) and €) of the previous
fumber shall be presented in the form of a 3joinc
dispatch from the Minister responsible for Trade and
the Minister responsible for the economic activities
affected by the concentratiocn.

3. Legal transactions relating to a concentration are
void to the extent to which they give effect to
activities condemned by the joint dispateh which
Prohibited the concentration or imposed conditions on
its establishment or ordered appropriate measures to
Create eifective competition.

Article 35
Appeals

Appeals agains:t decisions under paragraczs b) and ¢) of
ne. 1 of the previous article shall be heard Dbv the
Supreme Acdministrative Court.

Article 36

Special procgdures

l. Without affecting the application of appropriate
sanctions, if it is found that a €ecision not to
OPpPOse a concentration was based on false information
in respect of matters essential to thes decision, the
Directorate-General for Competition and Prices shall,
on its initiative, institute proceedings with a view
Co <cthe eapplication of measures raferred to in
paragraph c) of no.l of article 34. ‘

2. The provisions of articles 31 to 34 apply, with

necessary modifications, in relacion to the
PToceedings instituted under the previous number.
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CHAPTER IV v

SANCTIONS

Article 37 ‘ .
Fines

1. Without with prejudice to any penal responsibility
that may arise, breaches of the provisions of this
statute are to be regarded as contraventions
punishable with a £fine in accordance with cthe
following numbers.

2. Conduct restricting competition as described in
articles 2, 3, anéd 4 1is to be =cegarded as a
contravention punishable with a fize of 100,000
escudos to 200,000 escudos.

3. The following contraventicns are punishable with a
fine of 100,000 escudos to 100,000,000 escudos:

a) failure to comply with an order of the Council
for Competition under no.l of article 24;

b) failure to comply with decisicas macde under
paragraphs b) and ¢) of no.l of ar:icles 34;

¢) failure to provide prior notilicz:iion of acticx
to establish a concentration that i1s subject tc
prior notificacion under the prevwisicns cf no.o
of article 7;
d) providing false information in 2 notificaticn
civen under no.l cf article 7;
e) providing false informacion in reg.y to a regues:
: unéer no.2 of article 31, or not providing
informacion.

4. The Zfollowing contraventions are purnishable with =
fine of 100,000 escudos to 10,000,000 sscucdos are:

a) obstructing an investigation <under no.l ¢I )
article 23;

b) providing false declarations or information Iz

reply to a rasquest under paracrars b) of no.l ¢2
arcticle 23 or of no.4 of article L.
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S. The following contraventions are punishable with a
fine of 50,000 escudos to S,000,000 escudos:

a) providing false declarations or information in
reply to a request under no.3 of article 12, or
refusal to provide such declarations or
information; . '

b) failure to comply with a publication order by the
Council for Competition under no.2 of article 27.

6. Failure of the offender to comply with an order under
paragraph b) of no.l of article 27 shall lead to the

institution of fresh proceedings with a view to fines
being imposed under no.2 of this article.

7. A fine under paragraph b) of no.S shall always be
greater than the cost of the publicaticn, which shall
be carried out by the Secretary-General of the
Ministry responsible for Trade.

8. Negligent conduct shall be punished.

S. When the offender 1is an individual, the sums
specified in nos. 2 and S shall be recuced by half.

Article 38
Functions in respect of the imposition of fines

The Directorate-General for Competition 2néd Prices has
the function of imposing fines, except :ia the case of
fines under no.2, paragrapn a) of no.3, and paragraph b)
of no.3,-of the previous article, imposition of which is
the function of the Council for Competitica.

Article 39
Revenue from fines

Of the revenue from fines imposed in respsct of breaches
of this act, 60% shall revert to the Staze, 30% to the
Directorate-General for Competition and Prices and 10% to

ched Secretary-General of the Ministry responsible for
Trade. .
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CHAPTER V *
FINAL PROVISIONS ~
Arzicle 40 :
Repeals
l. Decree-lLaw No.422/83, of 3 December, and

supplementary legislation, Decree-Law No.428/88, of
19 November, and the Legal Dispatch No.S9/87, of 9
July, are repealed.

2. Provisions which confer Zunctions in respecz of the
protection c¢f competition upon other bodies not
referred to in articles 12 and 13 are repealed.

3. The provisions of Decree~Law No.422/83, of 3
December, apply to contraventions that occurred prior
to the date on which this Act comes into force, but
without affecting ' the application thereto of
prcvisicns of this Act which may be more favourable.

Articie 41

Final and transitional provisions

(S
.

The ©provisions of th: Act do ot apply to
concentrations of unce::aklngs tmat have Dbeen
notiiied under the terms of Decree-Law No. 428/88 of
19 November, in =relaticn &to which a dcecisien is
pending on the date on which this Act comes into
force. :

2. In the case of public services, this Ac:c does not

' 2pply to undertakings legally awarded concessions by
the State, within the scope and terms of the relevant
concession contracce.

3. The president and the voting members of the Council
for Competition, as well as the officials and other
personnel concerned in its functioning, continue in
their posts under the :terms of cheir respective
appointments.



TD/B/RBP/101
Page 78

Article 42

Commencement

This Act comes into force on 1 January 1994.

Seen and approved by the Council of Ministers meeting of
15 July 1993.

" The PRIME MINISTER,
The MINISTER FOR FINANCES,
The MINISTER FOR JUSTZICE,

-

The MINISTER FOR TRADE AND TOURISM, .

XX XX XX XX XX




