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Chapter | (continued)

REVI EW OF THE OPERATI ON OF AND EXPERI ENCE ARI SI NG FROM THE

APPLI CATI ON AND | MPLEMENTATI ON OF THE SET OF MULTI LATERALLY

AGREED EQUI TABLE PRI NCI PLES AND RULES FOR THE CONTROL OF
RESTRI CTI VE BUSI NESS PRACTI CES

(Agenda item 3)
ACTI VI TI ES RELATI NG TO SPECI FI C PROVI SI ONS OF THE SET:

(a) STUDI ES ON RESTRI CTI VE BUSI NESS PRACTI CES RELATED
TO THE PROVI SIONS OF THE SET OF PRI NCI PLES AND RULES;

(b) I NFORMATI ON AND CONSULTATI ONS ON RESTRI CT1 VE BUSI NESS
PRACTI CES;

(c) THE MODEL LAW OR LAWS FOR THE CONTROL OF RESTRI CTI VE
BUSI NESS PRACTI CES AND THE HANDBOOK ON RESTRI CTI VE
BUSI NESS PRACTI CES LEG SLATI ON,

(d) TECHNI CAL ASSI STANCE, ADVI SORY AND TRAI NI NG PROGRAMVES
ON RESTRI CTI VE BUSI NESS PRACTI CES

(Agenda item 4)
WORK PROGRAMVE ON RESTRI CTI VE PRACTI CES

(Agenda item 5)

22. The representative of ltaly described sone features of the Italian
conpetition | aw adopted in Cctober 1990, which foll owed the sane genera
approach as the nodel law. The law applied equally to private and public
sector enterprises. The conpetition authority was responsible to Parlianent
so as to ensure its independence. It had the conpetence to recomend changes
in legislation to nake it conformnore closely to conpetition principles, thus
ensuring that the authority dealt not only with antitrust but also with
conpetition policy. 1In the exercise of its power, the authority had
intervened in highly regul ated sectors such as tel econmunications, public
procurenent and retail trade. |Its experiences with respect to enforcenent

agai nst RBPs were simlar to those of other conpetition authorities.
Intervention had been particularly necessary in the cenment, dairy products and

wast e di sposal industries.
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23. The representative of Sri Lanka said that the Fair Tradi ng Commi ssion
whi ch had conme into operation in 1987, could investigate nonopoly situations
and anticonpetitive practices, but nmergers only after their creation
According to a proposal accepted by the Sri Lankan Cabinet, the Fair Trading
Conmmi ssion Act No. 1 of 1987 was to be anended to allow for investigations of
proposed nmergers. In recent weeks his country had lifted price controls on
bread and wheat flour, |eaving pharmaceuticals as the sole itemunder such
control. Wth the repeal of sections 18 to 26 of the Fair Tradi ng Conmmi ssion
Act and the removal of price surveillance, his CGovernnent envisaged a

full-fl edged market econony where firns coul d conpete freely.

24. He noted that the revised draft of the UNCTAD study on Concentration of
Mar ket Power (TD/ B/ RBP/80/Rev.1), had taken into account the comrents nade at
the tenth session of the I GE and requested the secretariat to finalize the
study. In connection with the outline of a possible new study on "Conpetition
policy issues related to industrialization in devel oping countries" prepared
by the secretariat, he stated that the salient features of the new
industralization policy in Sri Lanka were to encourage private sector
industrialists to play a key catal ysing and generative role in the rapid
devel opnent of industry countryw de, to encourage export-oriented industries,
and to introduce a new programre of industrial reformcoupled with a
rationalized tariff structure. An Industrialization Comm ssion had been set
up in January 1991 to coordinate industrial programres and poli cies.

25. Hs Governnent had given every encouragenent for foreign investnent, and
many international conpanies, fromboth the devel oped and devel opi ng
countries, had invested in various industries in Sri Lanka. The three Free
Trade Zones established for better coordinati on had been brought under one
roof and redesignated a "Free Economic Zone". This had been further expanded
by extending the incentives to cover export industries in any part of the
island. He added that as nany as 60 public sector corporations and boards had
been privatized or given wholly or partly to the enployees during the
precedi ng three years; these ranged fromtextile mlls to conpani es producing
chinaware, distilleries, fertilizer plants, shipping lines and cenent plants,
anong others. The new owners in the private sector were both internationa
and | ocal and included conpani es from Japan, Norway, Switzerland, the Republic

of Korea, India and a nunber of other countries.
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26. The representative of the United Kingdomof Great Britain and Northern

Ireland stated that the Governnment had recently confirmed its conmitnent to
repl ace the Restrictive Trade Practices Act (the Act) 1976, which dealt with
agreenments, by new legislation. The existing Act was restricted to agreenents
dealing with goods and was based on the structure of the agreenent. An
agreenment which fell within the provisions of the Act it had to be registered
with the Director-Ceneral of Fair Trading who was under a duty to refer it to
the Restrictive Practices Court which would strike down agreements if they
were against the public interest. The Governnent had concl uded that the
present systemin the Act was inflexible and slow, it was too often concerned
with harm ess agreenents and failed to direct itself adequately agai nst
anticonpetitive agreenments. New | egislation was to be introduced when
Parliamentary time could be found, based on provisions simlar to those found
in Article 85 of the Treaty of Ronme. An agreenent would be covered by the new
Act if its object or effect was to restrict conpetition in the United Ki ngdom
27. The United Kingdom attached great inportance to conpetition and the need
for Menber States to have and to enforce conpetition |aws. The work carried
out by the UNCTAD secretariat on the Mddel Law woul d be hel pful. Those
countries that had conpetition | ans and had experience in their application
coul d assist those wishing to introduce such laws. The help that could be
given was set out in the agreed resolution of the Second Review Conference

in 1990. Since the tenth session of the Intergovernnmental G oup, the

Uni ted Ki ngdom had gi ven consi derabl e i nvol ved techni cal assistance to other
countries. Staff fromthe Ofice of Fair Trading had nmade a total of six
overseas visits to provide technical assistance (twice to the Russian
Federation, twice to Czechosl ovakia, once to Lithuania and once to China) with
the aimof assisting these countries to set up and develop their conpetition
laws. Further, the United Kingdom had a total of 37 visits from23 different
countries fromall parts of the globe; as well as several attachments to the
Ofice. These visitors had cone from Kenya, China, Janai ca and Russi a.

28. The secretariat had devel oped a checklist for consultations, which should
be useful, but it nust be a flexible guide. Countries should not fee

i nhi bited from approaching conpetition authorities who nmight be able to help

them by the form dable detail of the checklist.
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29. The annual | GE session provided an excellent forumfor an exchange of
experi ences anmpng conpetition experts. |In that respect the United Ki ngdom
wel coned the novenent since UNCTAD VII| towards a nore flexible pattern of
work in UNCTAD neetings. The secretariat was to be congratul ated on the
admirable quality of the papers produced for the session.
30. The representative of Canada stated that the conpetition policy in Canada
had a long history of nore than a hundred years. The nodernization of
conpetition | aw had been a long and intensely debated public policy issue.
The process had begun in 1965 with a reference to the Econom ¢ Council of
Canada and the first stage had been conpleted only in 1976 with the extension
of the Act to the service sector. This process had culninated in 1986 with
the passage of the Conpetition Act and the Conpetition Tribunal Act. The
changes made included new i nvestigation procedures to bring theminto
conpliance with the 1982 Charter of Rights and Freedons, a new civil merger
revi ew process and a nodern provision on the abuse of dom nant positions.
31. One of the major challenges for antitrust enforcenent in recent years had
been to withstand the nunerous chall enges under the Canadian Charter of Rights
and Freedons to various aspects of the |law, both substantive and procedural
Wil e a nunber of trial decisions had hindered progress in several inportant
cases, the courts had signalled their endorsement of the policy underlying
several key provisions of the Conpetition Act, considerably reducing the
uncertainty regarding the enforceability of such positions.
- The constitutionality of the price-fixing provisions of the Act had
been unequi vocal |y upheld by a unani nous judgerment of the Suprene
Court of Canada.
- In July of 1992, the Supreme Court had upheld the power of the
Conpetition Tribunal to enforce its decisions through contenpt
orders. The case in question concerned contenpt proceedi ngs before
the Tribunal against Chrysler Canada for not following the terms of
its order to resupply an auto parts exporter.
-  The Suprene Court had upheld the constitutionality of the m sleading
advertising provisions of the Act.
- The Suprene Court had denied | eave to appeal from a unani nous
appel l ate court decisions affirmng the constitutionality of the
merger provisions of the Act as well as that of the Conpetition

Tri bunal
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- The Conpetition Tribunal had recently issued decisions in the first
two fully-contested nmerger cases under the 1986 Conpetition Act as
well as its second abuse of doni nance deci si on.

- In the Laidl aw case, proceedings had been initiated before the
Conpetition Tribunal under the abuse of doni nance provisions of the
Conpetition Act. The application had sought relief with respect to
conduct, in particular, the use of restrictive covenants in contracts,
"shant litigation and acquisition of small conpetitors, which were
designed to create and protect a dom nant market position in waste
removal services

32. Enforcenent guidelines, in particular, had beconme an inportant tool in
the Bureau of Conpetition's efforts to articulate and clarify its enforcenent
policies and practices. |In the past year, it had published guidelines on
Price Discrimnation and Predatory Pricing to add to the earlier guidelines
concerning Mergers and M sl eadi ng Adverti sing

33. The representative of Egypt underlined the inportance of the current
session of the Intergovernnmental Group, as the first session after

UNCTAD VIII. The Conference had strengthened the | GE mandate with regard to
policies and rules for the control of RBPs in order to encourage conpetition
to pronote the proper functioning of markets and efficient resource
allocation, and to bring about further Iiberalization of international trade.
The latter was inportant in view of the expected results of the Uruguay Round
of trade negotiations, which were about to establish a new world trade order
Egypt was clearly comitted to the Set of Principles and Rul es adopted in
1980, as could be seen fromthe transfornmati on under way, in his country, with
a viewto establishing a market economy. Reforns undertaken in that respect

i ncluded the elimnation of government restraints on trade and, in particul ar
import liberalization. Increased inportance was attached to the private
sector of the econony. While no conprehensive legislation to control RBPs was
in existence, Egypt had taken nmeasures to allow conmpetition to play its role
in full in the econony, and that woul d undoubtedly have favourable results.

He noted, however, that while devel oping countries |liberalized their econonies
in the interests of conpetition, devel oped countries and, in particular their
transnati onal corporations, did not fully conply with agreed principles and
rules. He felt that the Set should be nmade nandatory and applied to al

St at es.



TD/ B/ RBP/ L. 58/ Add. 1

page 7

34. Wth respect to the Model Law, he enphasized the inportance of its
econom ¢ devel opnment objective. He hoped that the text would be agreed upon
and that a final version would be nmade avail abl e as soon as possi bl e.

35. He also drew attention to the need for technical assistance in the area
of RBPs, as called for in the Set. He further enphasized the need for the | GE
to give nore extensive consideration to RBPs in services sectors of interest
to devel oping countries, and to cooperate in that area with the Standing
Committee concerned with services.

36. The representative of Czechosl ovakia stated that the econony of his
country was in transition fromcentral planning to a market econony, and the
transitional phase was characterized by |Iow |l evels of conpetition. He noted
that, in the privatization of many State-owned busi nesses whi ch was taking
place in his country, special attention was devoted to exposing the privatized
firnmse to market forces. Hence, great opportunities to strengthen conpetition
were created in the process. He said that the Conpetition Protection Act

No. 63, which had cone into force on 1 March 1991, provided the | ega

framework for protection against illicit restraints to conpetition. The
conmitrments resulting fromthe Set of Principles and Rul es were covered in the
Act. Authority to control conpetition was vested with the Mnistry for
Economi ¢ Conpetition in the Czech Republic and with the Slovak Antinonopoly
Ofice in the Slovak Republic. He added that the activities of the

ant i nonopoly offices focused on the following areas: (i) cartel agreenents,
nergers, abuse of domi nant position of entrepreneurs in the market;

(ii) opinions on anal yses of privatization projects of conpanies with a
nonopol i stic or dom nant position; (iii) realization of other provisions for
stinmulating econonic conpetition, for exanple in the field of public
procurenent and the regul ati on of natural nonopolies. The antinonopoly

of fices attached particular inportance to international cooperation and the
sharing of experiences with the conpetition authorities of other countries and
organi zations with which contacts had been established.

37. The representative of the Commi ssion of the European Communities stated
that the Conmission fully endorsed the main objectives of the Set of
Principles and Rules, nanely to ensure that RBPs did not inpede or negate the

realization of the benefits that should arise fromthe |iberalization of



TD/ B/ RBP/ L. 58/ Add. 1

page 8

tariff and non-tariff barriers. The Commi ssion conforned to that objective of
the Set with respect to both its internal and its external trade. The
Conmunity's conpetition rules were conprehensive and covered a broad range of
issues. In addition to active application of the rules to both private and
public enterprises, the Conmi ssion had recently increased its efforts to
enforce the conpetition rules in so far "forgotten" sectors such as public
utilities, in order to ensure that real conpetition existed in all sectors,

i ncl udi ng tel ecommuni cati ons, energy, water and transportation. The conmunity
al so included State aids in its control of conpetition.

38. The Community had been trying to negotiate conparably conprehensive
conpetition rules in its bilateral trade agreenents with a nunber of other
nations, including the devel oping countries. There were inportant conpetition
conponents in the agreenents with Pol and, Hungary and Czechosl ovakia. This
was al so true of the European Econonic Area Agreenent, which was expected to
enter into force on 1 January 1993, and of agreenents wth devel opi ng
countries of Latin America, Africa and Asia. The European Community fully
recogni zed the inportance of conpetition policy as a tool to liberalize trade
and was willing to provide technical assistance to devel opi ng and ot her
countries in that area.

39. The representative of the Republic of Korea said that his country had
enacted the Mnopoly Regul ation and Fair Trade Act in April 1981, one year
after the adoption of the Set of Principles and Rules, and had established its
Fair Trade Commi ssion under that Act. In the initial stage of the Act's

i mpl enentati on, the Conmm ssion had nmainly regul ated unfair business practices,
such as unreasonable refusals to deal, discrimnation of prices and of other
terns of transactions, and abuse of dom nant position. Since the m d-1980s,
the Conmi ssion had focused its efforts on strengtheni ng neasures agai nst
concentration of market power, and unfair business practices. |In order to
achi eve those objectives nore effectively, the Act had been anmended three
times: in 1986, 1989 and 1992.

40. He said that the Fair Trade Conmi ssion had served to stinulate free and
fair conpetition in his country, and this had I ed to the enhancenent of
consunmer wel fare and the conpetitiveness of donmestic firns. These positive

results were reinforced by active deregul ati on neasures in various areas,
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including liberalization of foreign trade and investnent, which brought
addi ti onal conmpetition into the country. Furthernore, the Conm ssion was
strictly enforcing several neasures under the Act to restrict the
concentration of economic power. |In fact, in Novenber 1992, his country had
just revised the Fair Trade Act to strengthen restrictions on cross-ownership
and capital investnment limts for |arge business groupings. He stated that
the Conmi ssion had al so been active in controlling the collusive activities of
firmse and RBPs by trade associations. Moreover, it had strengthened its
cooperation with foreign conpetition authorities and rel evant organizations.
For exanple, in Septenber 1991, Korea had hosted the International Conference
on Conmpetition Policy and Econonic Growt h cosponsored by the Korean

Devel opnent Institute (KD) and UNCTAD.

41. In conclusion, he drew attention to anticonpetitive practices, such as
vol untary export restraints and orderly narket agreenments, which led to export
cartels. Those restraints needed to be properly addressed by UNCTAD.

42. The representative of the Philippines stated that her country had

undert aken a conprehensi ve econom ¢ restructuring programe characterized by
an aggressive market orientation strategy. In the 1990s, the Governnent had

| aunched an aut ononous |iberalization programe reducing tariff and non-tariff
barriers to trade. Market-friendly policies had al so been adopted in other
areas of the econony. In June 1991, the Governnent enacted into |aw the
Foreign Investnment Act which would allow automatic entry of 100 foreign equity
i nvestments except in a limted nunber of areas. A significant step towards
deregul ati on had al so been taken in the current year with the liberalization
of the foreign exchange regine. Her country had al so enbarked on an
aggressive privatization progranme with the setting up of the Cormttee on
Privatization. Legislation was also pending on the restructuring of the
banki ng system

43. She indicated that a review of the conpetition |laws and policies in the
Phi | i ppi nes could be found i n UNCTAD docunents TD/ B/ RBP/ 89 and | TP/ 63

Nati onal policy against unfair conpetition was enshrined in the Constitution
itself and found expression in sonme |egislative and adm nistrative acts
admi ni stered by several governnment agencies, such as the Departnent of Trade

and Industry, the Securities and Exchange Conmi ssion, the Central Bank, etc.
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Efforts were being nmade to strengthen and rationalize conpetition laws in
pending legislation and bills ainmed at: (1) adoption of a conprehensive and

i ntegrated conpetition law, (2) institution building through the establishnent
of an antitrust Conm ssion; and (3) strengthening of an enforcenent nechani sm
through the creation of an office for the antitrust prosecutor. She added
that national efforts in that area had been given generous technical support
by international institutions such as UNCTAD. On 20-21 Novenber 1991, a

regi onal workshop on RBPs had been held in Manila for ASEAN countries with the
participation of experts from Norway and the Net herl ands.

44. She observed that the discussions in the | GE had been devoted al nost
exclusively to an inward-1ooking exanmi nati on of national RBP policies.
However, domestic conpetition |laws were designed, through limtations on
jurisdiction, to pronote national economic interests only and did not
reconcile the conflicting interests of different countries. It would,

per haps, be opportune at the present tine to explore the possibilities of
advanci ng i nternational cooperation relating to unfair conpetition practices.
First, the Set should be strengthened by giving it a legally binding
character. Initiatives had been made in other foruns and the sane coul d be
done in the IGE. In the Uuguay Round negotiations, provisions on business
practices had been included in the draft agreenment on Trade-Rel ated Aspects of
Intellectual Property Rights (TRIPs) and the CGeneral Agreenment on Trade in
Services (GATS). The provisions called also for national legislation in
addressing RBPs and, at the international |level, for the sharing of

i nformati on and the mechani sms for consultation. Secondly, there was scope
for addressing anticonpetitive behaviour within the overall multilatera
framework. It was often repeated that activities of private firns outside
their home countries were exclusively a matter for the conpetition |aws of the
host countries concerned. However, domestic conpetition | aws al one provided
an inperfect means of protecting the vitality of present-day competition. A
study conducted in 1991 under the auspices of the Wrld Bank entitled

The Basics of Anti-Trust Policy showed that international and donestic

conpetition policies were nmutually reinforcing. An exanple was given of the

United States and EC antitrust policies which applied to econom ¢ exchanges
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not only within the State or nmenber country concerned but also to activities
outside the State or national border. The IGE could |learn fromthe

United States and the EC i n devel opi ng cooperation for the control of RBPs
across national frontiers.

45. The representative of France drew attention to the nultilatera

consul tations scheduled to take place at the present session at which his

del egati on had volunteered to make a presentation on the topic of "The rights
of defendants in conpetition investigations and proceedings". In this
connection, his Governnent had submitted a background text, which was

avail able in docunent TD/B/RBP/91. He said that the | GE was an excell ent
forum for contacts between conpetition authorities of all countries of the
wor | d.

46. As to what concerned the enforcenment of the conpetition |law, he stressed
the three main points characterizing the action of the French authorities.
These were (i) regulation of conpetition to pronote market equilibrium

(ii) respect for the principle of transparency in the rel ationshi ps between
econom ¢ partners, and (iii) daily action to pronote loyalty in comrercia

transacti ons.



