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INTERNATIONAL LAW COMMISSION

SUMMARY RECORDS OF THE FORTY-EIGHTH SESSION

Held at Geneva from 6 May to 21 July 1996

2426th MEETING

Monday, 6 May 1996, at 3.10 p.m.

Acting Chairman: Mr. Pemmaraju Sreenivasa RAO

Chairman: Mr. Ahmed MAHIOU

Present: Mr. Arangio-Ruiz, Mr. Bowett, Mr. Calero
Rodrigues, Mr. Crawford, Mr. de Saram, Mr. Fomba,
Mr. Giiney, Mr. He, Mr. Idris, Mr. Kusuma-Atmadja,
Mr. Lukashuk, Mr. Mikulka, Mr. Pellet, Mr. Rosenstock,
Mr. Thiam, Mr. Villagran Kramer, Mr. Yamada.

Opening of the session

1. The ACTING CHAIRMAN declared open the forty-
eighth session of the International Law Commission. He
welcomed members to Geneva and expressed his wishes
for the success of the session.

2. As to the various meetings at which the Commission
had been represented since the end of its forty-seventh
session, in August 1995, Mr. de Saram had represented it
at the Inter-American Juridical Committee, which had
expressed its interest in the Commission’s work and the
hope that cooperation and communication between the
two bodies would be strengthened.

3. He himself had represented the Commission at the
fiftieth session of the General Assembly of the United
Nations which had marked its fiftieth anniversary. In the
discussions in the Sixth Committee, emphasis had been

placed on the need for an ongoing review of the Com-
mission’s working methods with a view to deriving the
most benefit from its meetings and to ensuring that the
documents that resulted from its work were fully appre-
ciated and, if possible, adopted without undue difficulty.
Members might wish to refer in that connection to As-
sembly resolution 50/45, entitled ‘‘Report of the Interna-
tional Law Commission on the work of its forty-seventh
session’’, and in particular to paragraph 9 thereof.

4. During the fiftieth session of the General Assembly,
he had taken part in the usual meeting of legal advisers
of the Ministries of Foreign Affairs of States Members
of the United Nations.

S. He had been invited to the meeting of the European
Committee on Legal Cooperation in December 1995, but
very much regretted that budgetary considerations had
prevented him from attending.

6. He said that Mr. Idris had represented the Commis-
sion at the meeting of the Asian-African Legal Consulta-
tive Committee held in Manila in March 1996. The
Committee had devoted three meetings to a detailed con-
sideration of the establishment of an international crimi-
nal court. Discussions had also been held on the environ-
ment and the law of the sea in particular.

7. As the headquarters of the Asian-African Legal
Consultative Committee was in New Delhi, there had
been no difficulty for him in representing the Commis-
sion at a number of its meetings and in particular at a
seminar on the establishment of an international criminal
court and at a seminar on the fiftieth anniversary of ICJ,
which Mr. Weeramantry, a Judge at the Court, had also
attended.

8. Other important events in which he or other mem-
bers of the Commission had participated included the
celebration of the fiftieth anniversary of ICI in The
Hague in April 1996, Along with Messrs. Al-
Khasawneh, Crawford and Pellet, he had contributed to
that event, which had afforded an opportunity for de-
tailed consideration of the Court’s future role, ways of
making its jurisdiction more widely acceptable, and a



2 Summary records of the meetings of the forty-eighth session

possible adjustment of its working methods and pro-
cedure to facilitate the efforts of parties and thus obtain
the best possible result.

9. He thanked all members of the Commission for their
cooperation and trust and also expressed appreciation to
the officers of the Bureau and to the secretariat. He in-
formed members that Ms. Dauchy had retired, and em-
phasized the valuable contribution she had made to the
work of the codification and progressive development of
international law. He introduced Mr. Lee to the Commis-
sion, who succeeded her as Secretary to the Commis-
sion.

10. He suggested that the meeting should be suspended
to enable members to hold consultations on the election
of officers.

The meeting was suspended at 3.50 p.m. and resumed
at4.35 p.m.

Election of officers

Mr. Mahiou was elected Chairman by acclamation.
Mr. Mahiou took the Chair.

11. The CHAIRMAN expressed his thanks to the
members of the Commission for their trust and for the
honour they had conferred upon him. He looked forward
to their cooperation, in the hope that the final year of the
quinquennium would be as productive as possible and
that the Commission could achieve the objectives the
General Assembly had set for it.

Mr. Rosenstock was elected First Vice-Chairman by
acclamation.

Mr. Kusuma-Atmadja was elected Second Vice-
Chairman by acclamation.

Mr. Calero-Rodrigues was elected Chairman of the
Drafting Committee by acclamation.

Mr. Lukashuk was elected Rapporteur by acclama-
tion.

Adoption of the agenda (A/CN.4/473)

12, The CHAIRMAN suggested that the provisional
agenda (A/CN.4/473) should be adopted on the under-
standing that it would in no way prejudice the order in
which the various items were taken up.

It was so agreed.

The agenda was adopted.

Organization of work of the session
[Agenda item 1]

13, The CHAIRMAN suggested that, in accordance
with established practice, the Enlarged Bureau should

meet to consider the organization of work of the session.
He drew attention to General Assembly resolution 50/45,
to which the Acting Chairman had referred, and pointed
out that, at its forty-seventh session, the Commission had
decided to allow for at least three weeks’ intensive work
in the Drafting Committee at the beginning of its forty-
eighth session. He invited the Chairman of the Drafting
Committee to hold the necessary consultations on the ap-
pointment of members to the Drafting Committee as
soon as possible, so that it could start its work without
delay. He addressed the same request to the First Vice-
Chairman in his capacity as Chairman of the Planning
Group.

The meeting rose at 5.15 p.m.

2427th MEETING

Tuesday, 7 May 1996, at 10.10 a.m.

Chairman: Mr. Ahmed MAHIOU

Present. Mr. Arangio-Ruiz, Mr. Bowett, Mr. Calero
Rodrigues, Mr. Crawford, Mr. de Saram, Mr. Fomba,
Mr. Giiney, Mr. He, Mr. Idris, Mr. Kusuma-Atmadja,
Mr. Lukashuk, Mr. Mikulka, Mr. Pellet, Mr. Sreenivasa
Rao, Mr. Rosenstock, Mr. Thiam, Mr. Tomuschat, Mr.
Villagran Kramer, Mr. Yamada.

Organization of work of the session
(continued)

[Agendaitem 1]

1. The CHAIRMAN said that the Enlarged Bureau had
recommended that the Drafting Committee should in
principle devote the first three weeks of the session to
the topic of the draft Code of Crimes against the Peace
and Security of Mankind. The Planning Group would
also be able to meet during the first three weeks, but
without interpretation if its meetings clashed with those
of the Drafting Committee. The Commission would also
meet in plenary from time to time during the first three
weeks to hear brief progress reports by the Chairmen of
the Drafting Committee and the Planning Group.

2. In view of the availability of Mr. Tomuschat, Chair-
man of the working group on the issue of wilful and se-
vere damage to the environment (art. 26) under the topic
of the draft Code,’ who had submitted a document on

1'See Yearbook . . . 1995, vol. I (Part Two), para. 141.
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that issue (ILC(XLVII)/DC/CRD.3),> the working
group might also meet, provided that it did not interrupt
the work of the Drafting Committee.

3. The second report of the Special Rapporteur, Mr.
Mikulka, on State succession and its impact on the na-
tionality of natural and legal persons (A/CN.4/474)
should be available on 21 May. A meeting of the Com-
mission might be planned for the introduction and dis-
cussion of the report from 28 May.

4. At the end of the first three weeks and in the light of
the progress of work and the availability of documents,
the Commission might meet to consider the work of the
Drafting Committee on the draft Code. The Drafting
Committee might take up the topic of State responsibil-
ity from 24 May, and the Enlarged Bureau would meet
as needed to adopt recommendations on the programme
of work for the second half of the session.

5. He suggested that the secretariat should schedule
plenary meetings on Tuesday and Friday momings dur-
ing the first three weeks. Those meetings would be im-
mediately followed by meetings of the Drafting Com-
mittee,

6. Mr. IDRIS said that he took it that the topic of inter-
national liability for injurious consequences arising out
of acts not prohibited by international law was not a pri-
ority topic for the session and would be taken up only as
time allowed.

7. The CHAIRMAN said that the Commission was to
give priority to its second reading of the draft Code and
completion of its first reading of the draft articles on
State responsibility. Any remaining time would be de-
voted to the other topics before the Commission. The
Commission must bear in mind the budgetary constraints
which he had mentioned at the previous meeting: it
might be difficult to have all the reports on all the topics
available for discussion in time.

8. Mr. VILLAGRAN KRAMER said that Mr. Idris
was right to bring up the topic of international liability
for injurious consequences arising out of acts not prohib-
ited by international law, to which the Commission had
devoted little attention in the past two years. He sug-
gested that time should be found in June for discus-
sion of the topic, which was more than ready for a first
reading.

9. The CHAIRMAN said that the recommendations of
the Enlarged Bureau covered the programme of work for
the first half of the session, until mid-June. It could of
course decide that changes were needed in that pro-
gramme and it would meet at a later date to consider the
programme of work for the second half of the session.

10. In reply to a question from Mr. Crawford, he said
that the Commission would have before it the second re-
port by the Special Rapporteur, Mr. Mikulka, on State
succession and its impact on the nationality of natural
and legal persons (A/CN.4/474), the second report by the

2 Reproduced in Yearbook . . . 1996, vol. II (Part One).
3 .
Ibid.

Special Rapporteur, Mr. Pellet, on reservations to trea-
ties (A/CN.4/477 and Add.1 and A/CN.4/478)* and the
twelfth report by the Special Rapporteur, Mr. Barboza,
on international liability for injurious consequences aris-
ing out of acts not prohibited by international law
(A/CN.4/475 and Add.1).

11. Mr. THIAM (Special Rapporteur on the topic of
the draft Code of Crimes against the Peace and Security
of Mankind) pointed out that the time allocated for con-
sideration of the draft Code in the Drafting Committee—
until 23 May—was considerably shorter than three
weeks.

12. The CHAIRMAN said that the arrangements were
flexible and more time would be found if necessary.

13.  Mr. HE said that, in addition to the time allocated
for work in the Drafting Committee, sufficient time must
be made available for discussion of the various topics by
the Commission in plenary. If there was no consensus on
a set of draft articles, a vote would be needed and minor-
ity views would have to be stated and recorded. He re-
minded the Commission that there were substantial dif-
ferences of opinion on the topics in question both in the
Commission and in the Sixth Committee.

14. He also wished to point out that little time was usu-
ally found for discussion of the commentaries to draft
articles. The view had been expressed in the Sixth Com-
mittee that commentaries should be shorter and
drafted in accordance with article 20 of the Commis-
sion’s statute.

15. The CHAIRMAN said that, after the first three
weeks of the session, when priority would be given to
the work of the Drafting Committee, the Commission
would resume its normal schedule of plenary meetings.
He suggested that the Special Rapporteurs should try to
have their commentaries ready for consideration in good
time.

16. Mr. ARANGIO-RUIZ (Special Rapporteur on the
topic of State responsibility) said that his eighth report
on the topic (A/CN.4/476 and Add.1)® was basically
concerned with parts two and three, where some of the
articles already adopted had some minor defects. The
Drafting Committee must at least complete its considera-
tion of the so-called acts characterized as crimes in arti-
cle 19 of part one,” on which he felt it was his duty to
offer some comments. There was probably no need for
his report to be considered by the Commission in ple-
nary before being passed to the Drafting Committee, and
he suggested that the report should be split into two
parts, so that at least one would be ready by 24 May.

17. Mr. GUNEY asked whether the Commission
would meet in plenary automatically on Tuesday and
Friday mornings or whether the scheduling of the meet-
ings would depend on the progress of work in the Draft-
ing Committee. He supported the implicit suggestion by

4 Ibid,
5 Ibid.
6 1bid.
7 Yearbook . . . 1976, vol. 11 (Part Two), pp. 95 et seq.
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the Special Rapporteur on the draft Code that the Draft-
ing Committee would need three full weeks for consid-
eration of the draft Code.

18. The CHAIRMAN said that the plenary meetings
had already been scheduled: it was necessary for mem-
bers who did not attend the Drafting Committee or Plan-
ning Group to have regular opportunities to meet.

19. Mr. de SARAM said that, while all members of the
Commission were mindful that the importance of the
work of the Drafting Committee at the session, the
eighth report of the Special Rapporteur on State respon-
sibility must certainly be considered by the Commission
in plenary, even if briefly, before being passed to the
Drafting Committee.

20. Mr. VILLAGRAN KRAMER said that all mem-
bers of the Commission had the greatest respect for the
reports submitted by the Special Rapporteur on State re-
sponsibility. However, the draft articles were now com-
plete and no further reports should be needed unless the
Commission or the Drafting Committee so decided.
He wondered therefore whether the eighth report of the
Special Rapporteur was necessary as he had kept the
Commission in a legal limbo on the question of
countermeasures for three years. Just one draft article
was still awaiting adoption—because of fundamental
differences of opinion between the Special Rapporteur
and some other members. The Commission must try to
complete its adoption of the draft articles at the current
session. He therefore requested clarification from the
Special Rapporteur as to whether his report contained
new draft articles or merely further thoughts on contro-
versial points.

21. The CHAIRMAN said he was sure that the pur-
pose of any new report was to help the Commission to
make progress in its work.

22. Mr. MIKULKA said that the Commission was
wasting its time by discussing what to do with a report
which did not yet exist. Everyone was agreed that the re-
port should first be submitted to the Commission, and
that was enough for the time being.

23. Mr. ARANGIO-RUIZ (Special Rapporteur on the
topic of State responsibility) said that he agreed with Mr.
Mikulka. The brief document in question was his eighth
report and contained no new draft articles. It must of
course be viewed first by the Commission, but a substan-
tive debate would not be necessary. He was suggesting
some minor drafting changes for consideration in the
Drafting Committee. As to the matter of the Commis-
sion’s spending three years in a legal limbo, it was en-
tirely up to the Commission and the Drafting Committee
to do what they pleased with the draft article in question.

24. The CHAIRMAN, replying to a question from Mr.
PELLET, said that article 26 of the draft Code (Wilful
and severe damage to the environment)® had already
been discussed by the Commission and had been passed
to the Drafting Committee. Mr. Tomuschat’s document

8 For the text of the draft articles provisionally adopted on first
reading, see Yearbook . . . 1991, vol. Il (Part Two), pp. 94 et seq.

(ILC(XLVIID/DC/CRD.3) was on that issue and should
be considered by the Drafting Committee.

25. Mr. PELLET said that the Commission had not
taken a firm decision to send article 26 to the Drafting
Committee.

26. Mr. ARANGIO-RUIZ noted that Mr. Mikulka had
made a point about wasting the Commission’s time. The
Commission had originally been conceived as a commis-
sion of scholars who would discuss legal topics. Now
members were continually asking technical questions
about the status of documents, whether they would be
discussed in the Commission or in the Drafting Commit-
tee, whether firm decisions had been taken, and so forth.
That was indeed a waste of the Commission’s time.

27. The CHAIRMAN said that the Commission did
need information about the status of documents and the
time and place of their discussion. He urged the Com-
mission to bring the present discussion to a close.

28. Mr. TOMUSCHAT suggested that members
should first read his document and then decide whether it
should be discussed by the Commission or in a working

group.

29. Mr, ROSENSTOCK (Chairman of the Planning
Group) said that so far the Planning Group consisted of
Mr. Bowett, Mr. Calero Rodrigues, Mr. Crawford, Mr.
de Saram, Mr. Idris, Mr. Pellet, Mr. Sreenivasa Rao, and
Mr. Yamada.

30. The CHAIRMAN said that Mr. Giiney and Mr.
Kusuma-Atmadja were also candidates for the Planning
Group.

31. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that, for the draft Code, the
Drafting Committee would consist of Mr. de Saram, Mr.
Fomba, Mr. He, Mr. Kusuma-Atmadja, Mr. Lukashuk,
Mr. Mikulka, Mr. Rosenstock, Mr. Tomuschat and Mr.
Yamada.

32. For the topic of State responsibility, the Drafting
Committee would consist of Mr. Bowett, Mr. Crawford,
Mr. de Saram, Mr. He, Mr. Lukashuk, Mr. Mikulka, Mr.
Pellet, Mr. Rosenstock, Mr. Tomuschat, Mr. Villagrin
Kramer and Mr. Yamada. Mr. Tomuschat and Mr.
Yamada were willing to withdraw if necessary.

33. The CHAIRMAN said that minor changes might
be made in the composition of the Drafting Committee
and the Planning Group when the other members of the
Commission had arrived in Geneva. In any event, meet-
ings of the Planning Group were normally open-ended.

34. Mr. PELLET said that he was not a member of the
Drafting Committee on the draft Code and was still wor-
ried about what action the Drafting Committee was go-
ing to take on the topic. With regard to article 26, at its
preceding session the Commission had decided to send
the draft articles on four of the crimes to the Drafting
Committee.” However, the Commission had not decided

9Sec Yearbook ... 1995, vol. 1, 2387th meeting, para. 1.
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to set up a working group on the environment. If the
Drafting Group were to take up other subjects in addition
to the four crimes, such subjects must first be considered
by the Commission.

The meeting rose at 11 a.m.

2428th MEETING

Friday, 10 May 1996, at 10.10 a.m.
Chairman: Mr. Ahmed MAHIOU

Present: Mr. Arangio-Ruiz, Mr. Bowett, Mr. Calero
Rodrigues, Mr. de Saram, Mr. Fomba, Mr. He, Mr. Idris,
Mr. Kusuma-Atmadja, Mr. Lukashuk, Mr. Mikulka,
Mr. Pellet, Mr. Sreenivasa Rao, Mr. Rosenstock, Mr.
Szekely, Mr. Thiam, Mr. Tomuschat, Mr. Villagran
Kramer, Mr. Yamada.

Organization of work of the session
(continued)

[Agenda item 1)

1. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee), reporting to the Commission on
the status of the work of the Drafting Committee, said
that it had made considerable progress in its considera-
tion of the articles contained in part two of the draft
Code of Crimes against the Peace and Security of Man-
kind,! which dealt with the definition of the crimes. It
had completed its consideration of article 22 on war
crimes® and had established a small working group, led
by the Special Rapporteur and Mr. Bowett, to consider
the wording of a proposal submitted by the SpeCIal Rap-
porteur concerning article 15, on aggression. ’ The Draft-
1ng Committee had also begun work on article 21, on
crimes against humanity,* and had already agreed on a
number of acts which should be included in that category
of crimes. On completion of its consideration of ar-
ticle 21, it would take up the chapeau to the articles.

I' See 2327th meeting, footnote 8.

2 For the new text of the draft article proposed by the Special Rap-
porteur in his thirteenth report, see Yearbook ... 1995, vol. II (Part
Two), footnote 57.

3 Ibid., footnote 40.

4 1bid., footnote 52.

2. The Drafting Committee was thus working to sched-
ule within the time-limits set, but without too much
haste. A number of questions remained to be settled and
all the articles would have to be reviewed before submis-
sion to the Commission, but he hoped that the Drafting
Committee would be able to conclude its second reading
of the draft articles within the three weeks allocated to it
for that purpose.

3. Mr. ROSENSTOCK (Chairman of the Planning
Group) said the Planning Group had concluded that it
would in fact be useful, as already envisaged, to consider
the Commission’s practices and procedures with a view
to improving their effectiveness and that recommenda-
tions might be made to that end. It had therefore decided
to set up a small working group, consisting of
Mr. Bowett, Mr. Crawford, Mr. Idris, Mr. Pellet and Mr.
Sreenivasa Rao, to study the question in depth and sub-
mit a report on the basis of which the Planning Group
would make recommendations to the Commission. He
believed that the working group had made good progress
and therefore hoped that the Planning Group would be
reporting to the Commission on the subject quite soon.
The Planning Group would then be able to move on to
examine other matters such as the future programme of
work.

4. The CHAIRMAN thanked the Chairmen of the
Drafting Committee and the Planning Group, respec-
tively, for their very useful reports on the work done in
the Drafting Committee and the Planning Group.

5. He said that at the forty-seventh session, the Com-
mission had decided to establish a working group to
meet at the beginning of the current session to consider
the possibility of taking up the question of wilful and
severe damage to the environment within the framework
of the draft Code and it had reaffirmed at the same time
its intention, in any event, to complete the second read-
ing of the draft Code at the forty-eighth session.” The
working group would consist, of course, of Mr. Thiam
Special Rapporteur on the topic, together with Mr. To-
muschat, who had submmed a document on the question
(ILC(XLVIII/DC/CRD.3),* Mr. Kusuma- -Atmadja, Mr.
Szekely and Mr. Yamada, who were willing to take part
in it. The working group would consider that document
and decide whether it should be submitted to the Com-
mission. It would therefore have to report to the Com-
mission, at an early date, on the outcome of its discus-
sions.

The meeting rose at 10.25 a.m.

3 Ibid., para. 141.

6 Reproduced in Yearbook . . . 1996, vol. 11 (Part One).
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2429th MEETING

Tuesday, 14 May 1996, at 10.10 a.m.

Chairman: Mr, Ahmed MAHIOU

Present: Mr. Calero Rodrigues, Mr. Crawford, Mr. de
Saram, Mr. Eiriksson, Mr. Fomba, Mr. Giiney, Mr. He,

Mr. Idris, Mr. Kusuma-Atmadja, Mr. Lukashuk,
Mr. Mikulka, Mr. Pellet, Mr. Sreenivasa Rao,
Mr. Rosenstock, Mr. Szekely, Mr. Thiam, Mr.

Tomuschat, Mr. Yamada, Mr. Yankov.

Organization of work of the session
(continued)

[Agenda item 1]

1. The CHAIRMAN said that, as agreed, the Commis-
sion was meeting in order to be informed of the progress
of the work of the Drafting Committee. He invited the
Chairman of the Drafting Committee, Mr. Calero Ro-
drigues, to give a brief report.

2. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) announced that Mr. Szekely and
Mr. Yankov had joined the Drafting Committee. The
number of members had increased, but was still below
the customary number of 14.

3. The Drafting Committee had completed considera-
tion of article 22 (War crimes) of the draft Code of
Crimes against the Peace and Security of Mankind,'
which divided war crimes into three categories: (a) acts
committed against persons or property protected under
international humanitarian law; (b) violations of the laws
or customs of war; and (¢) crimes that might be commit-
ted in armed conflicts not of an international character.
As to cnmes against humanity, the list of crimes in arti-
cle 217 was nearly complete, and the Committee would
next turn its attention to the chapeau. It would then
briefly revert to article 15 (Aggression),’ for which the
proposal by the Special Rapporteur was being consid-
ered by a small group. The Committee’s intention was to
draw a clear distinction between aggression as usually
understood, that is to say, as an act of State, and aggres-
sion as an act by an individual that might be considered
a crime against the peace and security of mankind.

4. The Committee’s work on the draft Code was pro-
ceeding normally, and he expected it to be concluded by
the end of the following week.

I See 2427th meeting, footnote 8 and 2428th meeting, footnote 2.
2 See 2428th meeting, footnote 4.
3 Ibid., footnote 3.

5. Mr. IDRIS suggested that Mr. Tomuschat should
give a brief indication of the contents of his document on
the issue of wilful and severe damage to the environment
(ILC(XLVIID)/DC/CRD.3),* in order to provide the
Commission with something of substance. Similarly, the
Chairman might indicate what subjects would be dis-
cussed at the plenary meeting on 21 May. For planning
purposes, he would also like to know whether any dates
had been set for the issue of reports still pending.

6. The CHAIRMAN, replying to Mr. Idris’ first point,
said that it might be preferable for Mr. Tomuschat’s
document to be considered first by the working group on
the issue of wilful and severe damage to the environment
(art. 26) for which it was intended, in accordance with
the usual procedure. Concerning the second point, by 21
May the working group would have completed its dis-
cussion of Mr. Tomuschat’s document, and the Commis-
sion would thus have a substantive matter for discussion.
He invited the Secretary to the Commission to indicate
the status of reports.

7. Mr. LEE (Secretary to the Commission) said that the
second report of the Special Rapporteur, Mr. Mikulka,
on State succession and its impact on the nationality of
natural and legal persons (A/CN.4/474)° would be avail-
able on 21 May, the eighth report of the Special Rappor-
teur, Mr. Aranglo -Ruiz, on State responsibility (A/CN.4/
476 and Add.1)° on 28 May and the twelfth report of the
Special Rapporteur, Mr. Barboza, on international liabil-
ity for injurious consequences arising out of acts not pro-
hibited by international law (A/CN.4/475 and Add.1)’ on
9 June. No date had yet been scheduled for the second
report of the Special Rapporteur, Mr. Pellet, on reserva-
tions to treaties (A/CN.4/477 and Add.l] and
AICN.4/478).°

8. Mr. CRAWFORD, referring to a remark by Mr. Pel-
let (2427th meeting), asked whether, apart from article
26, there were any articles of the draft Code that had not
been referred to the Drafting Committee.

9. The CHAIRMAN said that some articles had been
referred to the Drafting Committee but, with the excep-
tion of article 26, the Drafting Committee was free to de-
cide how it wished to proceed in connection with the
other articles.

10. Mr. THIAM (Special Rapporteur on the topic of
the draft Code of Crimes against the Peace and Security
of Mankind) expressed concern at the suggestion regard-
ing Mr. Tomuschat’s document. The Commission did
not have the time to enter into a debate on damage to the
environment, an issue which it had already discussed
when considering previous reports on the draft Code.

11. The CHAIRMAN said it was his understanding
that Mr. Idris had not asked for a general debate. In any
event, it would be preferable for the report of the work-
ing group on the issue of wilful and severe damage to

* Reproduced in Yearbook . .. 1996, vol. Il (Part One).
3 Ibid.
6 Ibid.
7 Ibid.
8 Ibid.
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the environment to be considered by the Commission in
plenary on 21 May.

12, Mr. PELLET pointed out that, pursuant to the deci-
sion taken by the Commission at the previous session,
four articles had been referred to the Drafting Commit-
tee.® It was understood that in its formulations, the Com-
mittee might use elements from outside those four arti-
cles, but under no circumstances should it take up
separately any of the other articles of the draft Code. It
should not, for example, create a fifth article, something
that would be contrary to what the Commission had
clearly decided.

The meeting rose at 10.30 a.m.

9 See 2427th meeting, footnote 9.

2430th MEETING

Friday, 17 May 1996, at 10.10 a.m.
Chairman: Mr. Ahmed MAHIOU

Present;: Mr. Bennouna, Mr. Bowett, Mr. Calero
Rodrigues, Mr. Crawford, Mr. de Saram, Mr. Eiriksson,
Mr. Elaraby, Mr. Fomba, Mr. Giiney, Mr. He, Mr. Idris,
Mr. Kusuma-Atmadja, Mr. Lukashuk, Mr. Mikulka,
Mr. Pellet, Mr. Sreenivasa Rao, Mr. Rosenstock, Mr.
Szekely, Mr. Thiam, Mr. Tomuschat, Mr. Villagrin
Kramer, Mr. Yamada, Mr. Yankov.

Organization of work of the session
(continued)

[Agenda item 1]

1. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee), reporting on the progress of work
in the Drafting Committee, said that it was keeping to its
schedule. It had practically completed consideration of
the outstanding articles in part two of the draft Code of
Crimes against the Peace and Security of Mankind,
namely, article 21 on crimes against humanity' and arti-
cle 22 on war crimes,? and had reconsidered article 15 on
the crime of aggression.3 In that part, it had only to com-
plete the chapeau or introductory clause to the articles

! See 2428th meeting, footnote 4.
2 Ibid., footnote 2.
3 Ibid., footnote 3.

which should, in so far as possible, be the same for all
articles. It still had to consider articles 3, 7 and 14 of
chapter II (General principles) of part one, which the
Commission had left aside pending a definition of
crimes.

2. The Drafting Committee should complete its work
on the draft Code the following week and might possibly
hold one or two additional meetings to refine the text to
be adopted on second reading.

Draft Code of Crimes against the Peace and Security
of Mankind* (A/CN.4/472, sect. A, A/CN.4/L.522
and Corr.1, A/CN4/L.532 and Corr.1 and 3, ILC
(XLVII/DC/CRD.3°)

[Agenda item 3]

3. The CHAIRMAN invited Mr. Tomuschat to intro-
duce the draft proposals, reproduced below, which had
been agreed upon by the working group on the issue of
wilful and severe damage to the environment® on the
basis of his document (ILC(XLVIII)/DC/CRD.3):

“Article 22.

*2 (a) (iii) (bis). Employing methods or means
of warfare which are intended or may be expected to
cause such widespread, long-term and severe damage
to the natural environment that the health or survival
of a population will be gravely prejudiced;

War crimes

“‘Article 21. Crimes against humanity

2 (h) (bis). Wilfully causing such widespread,
long-term and severe damage to the natural environ-
ment that the health or survival of a population will
be gravely prejudiced;

or

“Article 26.  Wilful and severe damage
to the environment

“‘An individual who wilfully causes such wide-
spread, long-term and severe damage to the natural
environment that the health or survival of a popula-
tion will be gravely prejudiced, shall, on conviction
thereof, be sentenced to....”

4. Mr. TOMUSCHAT said that the working group had
concluded that crimes against the environment should be
incorporated into the draft Code either as a war crime
and a crime against humanity or as an autonomous of-
fence, the choice in that regard being left to the Commis-
sion.

5. The working group had to a large extent taken as its
basis article 55, paragraph 1, of Additional Protocol I to
the Geneva Conventions of 12 August 1949. But, having

4 For the text of the draft articles provisionally adopted on first
reading, see Yearbook . .. 1991, vol. II (Part Two), pp. 94 et seq.

3 Reproduced in Yearbook . . . 1996, vol. II (Part One).
6 See 2427th meeting, footnote 1.
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noted that breaches of the rule set forth in that provision
were not characterized as grave under the terms of article
85 of the Protocol, it had felt that it could, in the light of
recent experiences, go one step further and raise the
threshold so as to make damage to the environment a
crime comparable to other war crimes and crimes against
humanity.

6. For that purpose, damage to the environment must
meet two criteria. The first was a two-tiered objective
criterion in that the harm had to be, on the one hand,
““widespread, long-term and severe’’—to borrow the
wording of article 35, paragraph 3, and article 55, para-
graph 1, of Additional Protocol I—and, on the other, in-
asmuch as the draft Code was supposed to deal not with
crimes against the environment as such, but with the hu-
man beings who were its victims, such that the health or
survival of an entire population was gravely prejudiced.
The second criterion was that of intention, recklessness
and negligence being excluded. That characterization, of
course, fell outside the context—armed conflict or
otherwise—in which the harm was caused.

7. The working group felt that, if the Commission
agreed to incorporate crimes against the environment
into the draft Code, the text it had prepared should prob-
ably be referred to the Drafting Committee for consid-
eration.

8. The CHAIRMAN invited comments on the working
group’s proposals.

9. Mr. PELLET suggested that the Commission should
first take a decision on the actual principle of including
wilful and severe damage to the environment in the draft
Code and then, if it endorsed that principle, on the work-
ing group’s draft proposals.

10. The CHAIRMAN, agreeing with Mr. Pellet’s sug-
gestion, asked whether the Commission supported the
idea of including crimes against the environment in the
draft Code.

11. Mr. IDRIS, endorsing Mr. Pellet’s suggestion, said
he considered that members should be allowed time to
study carefully the draft proposal just placed before
them. He doubted whether the Commission could reach
an agreement on such a difficult and delicate subject at
such a late stage in its work on the draft Code.

12. He would like to know whether the working group
had considered any specific examples of the use of meth-
ods or means of war that might be expected to cause
widespread, long-term and severe damage to the natural
environment, His own view was that the proposed text
was unclear and too broad.

13. Mr. EIRIKSSON expressed his support for the re-
sults of the work of the working group. In his view, pro-
visions dealing with crimes against the environment
should be included in the draft Code, preferably as sepa-
rate provisions or, failing that and in the interests of
compromise, under the heading of war crimes and
crimes against humanity. So far as any delay was con-
cerned, the Commission had already considered the mat-
ter and it was never too late to save the environment.

14. Mr. BOWETT said that, while he was not opposed
to the working group’s draft proposals, he did find the
wording unduly restrictive. One of the criteria by which
to judge whether harm to the environment was a crime
was that the health or survival of a population would be
gravely prejudiced. That meant, first, that serious con-
duct—such as the damage done by Iraq to Kuwaiti oil
wells—would not be deemed to be a crime, since, seri-
ous though that conduct had been and widespread
though the damage had been, there had been no real
threat to the health or survival of a population. Secondly,
the words ‘‘a population’’ meant ‘‘an entire popula-
tion’’, according to Mr. Tomuschat. Consequently, when
it came to large countries with vast and widely dispersed
populations, like China, the United States of America
and the Russian Federation, there was very little likeli-
hood that damage to the environment could seriously
threaten the health or survival of the entire population. It
would therefore never be possible to establish that a
crime against the environment had been committed in
the case of such countries.

15. Mr. VILLAGRAN KRAMER said that, while he
welcomed the work of the working group and its draft
proposals, major legal issues were involved and, like Mr.
Idris, he thought that the Commission should be allowed
time to ponder the matter.

16. Mr. PELLET said that he was opposed to the adop-
tion of a separate provision on crimes against the envi-
ronment and to the inclusion of the proposed provisions
in the draft Code. In the first place, under the national
legislation of States, serious offences against the envi-
ronment were not treated as a crime or even as a serious
offence, even though there was a move in that direction.
Secondly, as Mr. Tomuschat had candidly pointed out,
Additional Protocol I to the Geneva Conventions of
12 August 1949 did not treat damage to the environment
as a serious offence. Thirdly, as Mr. Tomuschat had
noted in paragraph 33 of his document (ILC(XLVIII)/
DC/CRD.3), international environmental law was itself
an uncertain edifice and the bases of the exercise in
which the Commission intended to engage were also en-
tirely uncertain. Fourthly, the working group had at-
tempted a quadruple back flip: it adopted the basic as-
sumption that an offence under national law was a crime
and concluded from that alleged crime under national
law that an offence was established under international
law; it assimilated that offence to a crime, without any
kind of basis, and without proving that there was any
opinio juris whatsoever to that effect in the international
community; and it transformed an international crime
into a crime against the peace and security of mankind.

17. His conclusion was that the time had not come to
incorporate crimes against the environment into the draft
Code—though he was not opposed to the idea, which
was probably defensible politically, but not in law, of
making serious and wilful offences against the environ-
ment a crime.

18. The document prepared by Mr. Tomuschat should
be circulated, perhaps as an annex to the report of the
Commission to the General Assembly, in so far as such a
legal fiction reflected the intellectual wishes of some
members of the Commission. For his own part, he found
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no evidence of the existence in that respect of a crime
against the peace and security of mankind or even of an
international crime. By trying to mix together crimes
which had been clearly and soundly established, namely,
the four major crimes referred to the Drafting Commit-
tee, with such uncertain offences, the Commission would
undermine the credibility and interest of the draft Code,
as well as the special legal quality of those other crimes
which were undoubtedly crimes that were separate from
‘‘ordinary’’ international crimes.

19. Mr. YANKOV said that he had always wanted the
Commission to move ahead and be forward looking. He
was confirmed in his view by recent world events and by
the danger to mankind posed by severe, wilful damage to
the environment. He had, moreover, always been in fa-
vour of the inclusion in the draft Code of separate provi-
sions on the question of wilful and severe damage to the
environment, although the Commission had discussed
that matter at great length.

20. He agreed with Mr. Bowett that the population fac-
tor was not the only important aspect of the environment
to be taken into consideration. The effects of environ-
mental damage on the population were often felt only
decades later and they could be serious enough to be re-
garded as crimes against the peace and security of man-
kind, particularly when they had global ramifications. He
therefore suggested that the working group’s restrictive
approach should be somewhat modified.

21. The draft proposals by the working group, which
were well designed in form and substance, should be for-
warded to the Drafting Committee, particularly as it
would be the last opportunity to do so before the end of
the Commission’s mandate in its current form. He hoped
that States would make known their views on the inclu-
sion of the issue in the draft Code, which would not be
comprehensive if it did not include damage to the envi-
ronment.

22. Mr. LUKASHUK said that the draft Code would
be incomplete if it did not include crimes against the en-
vironment. In response to the question by Mr. Idris
whether there were any examples of such crimes, he
mentioned the means of destruction that were used in
time of war and that his own country, which had had to
strengthen the protection of nuclear, chemical and other
installations, was facing in Chechnya.

23. At first glance, it was clear that crimes against the
environment were serious crimes and that, as such, they
should be included in the draft Code. The draft proposals
by the working group were well founded and could be
forwarded to the Drafting Committee for consideration
and specific proposals without being discussed in ple-
nary.

24. Mr. CRAWFORD said that he was in favour of re-
ferring the draft proposals by the working group to the
Drafting Committee for consideration and of including
provisions of that type in the draft Code.

25. In reply to comments made by Mr. Pellet, he said
that the fact that internal law did not criminalize environ-
mental damage was not definitive: if such crimes were
serious, they should be included in the draft Code. Addi-

tional Protocol I to the Geneva Conventions of 12 Au-
gust 1949 covered a wider range of conduct and it would
be up to States to decide whether the draft proposals by
the working group should be expanded. It was true that
international environmental law was still in the process
of development, but it was not in such an embryonic
state as Mr. Pellet seemed to think and the Commission
could easily take the step which had been proposed.
With regard to the lack of opinio juris and the juridical
purity of the category of crimes against the peace and se-
curity of mankind, he did not regard those crimes as a ju-
ridically pure category as such. The question was to de-
termine what conduct was severe enough to be described
as a crime against the peace and security of mankind. If
the answer to that question involved the progressive de-
velopment of international law, that was not a new thing
for the Commission.

26. Mr. Bowett’s example of the destruction of oil
wells in Kuwait deserved consideration, but it might also
be the case that the act in question had been an attempt
to commit an international crime, which had failed be-
cause the consequences had been less serious than had
been feared. In addition, he had a few comments to make
on the actual text of the draft proposals. Under the head-
ing of war crimes, article 22, paragraph 2, subparagraph
(a) (iii) (bis), dealt with employing methods or means of
warfare which were intended or might be expected to
cause such widespread, long-term and severe damage to
the natural environment that the health or survival of a
population would be gravely prejudiced. As a result, the
subparagraph focused on the possible effects of such
acts, and that was not its intent. A way must be found to
make it clear that the reference was, rather, to the use of
the environment as a means of warfare against popula-
tions. That idea was clear in the second proposal, which
dealt with crimes against humanity, since the reference
there was to damage to the health or survival of a popu-
lation as a result of damage to the environment rather
than to crimes against the environment as such. He won-
dered whether the expression ‘‘natural environment’’
was justified since it might be a question of damage to
the built environment, for example, dams, which could
have the same consequences. He also found the use of
the word “*wilfully’’ in article 21, paragraph 2 (h) (bis),
to be rather equivocal and felt that the Drafting Commit-
tee should reconsider the wording of those proposals.

27. Mr. SZEKELY said that, after having participated
in the work of the working group, he was more than ever
convinced that it was essential to include the question of
wilful and severe damage to the environment in the draft
Code. It was, of course, possible that the threshold of
damage had been set too high and that the proposed pro-
visions were too anthropocentric. It was normal for that
to be the case, however, since the context was not that of
environmental law but of the Code, whose goal was to
ensure the protection of mankind. The problem was sim-
ply one of drafting, which the Drafting Committee might
be able to solve, but the important thing was to stress the
link between damage to the environment and the sur-
vival of mankind. While it was certain that what had oc-
curred during the Gulf war had been more an attempted
crime than a real crime against the environment, it was
nevertheless true that it had contributed to an increase in
the concentration of atmospheric pollutants, even though
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the survival of the population had not been seriously af-
fected.

28. Inreply to the argument by certain members of the
Commission that environmental crimes were not
“‘ready’’ to be covered in a code, he noted that the provi-
sions in question were essentially of a preventive and
dissuasive nature, as, moreover, were all the provisions
of criminal law, including those relating to the environ-
ment. Of what use was the Code if not to discourage
criminal behaviour, whether it was a question of crimes
against the environment or of other crimes? There had
even been talk of a ‘‘legal fiction’’, perhaps with the im-
plication that the working group had been unrealistic.
But it did not seem any more realistic to believe that it
was unnecessary to anticipate crimes against humanity
committed through environmental damage in view of the
potential for the use of the environment as a weapon
against mankind. It had also been said that international
environmental law, was insufficiently developed, but, in
fact, that law had made far more progress than might be
thought, as was shown by the intense discussions to
which it gave rise at the regional, subregional and bilat-
eral levels. Nevertheless, the important thing was to rec-
ognize that the environment had become a means of
blackmail and of exerting pressure on mankind at the
very time when mankind was becoming increasingly
aware of the need to protect that environment, a fact
which was, in itself, the source of its vulnerability. He
therefore considered that, if the Commission decided to
forward the draft proposals to the Drafting Committee,
the Committee’s main task would be to set a lower
threshold of seriousness than that of the current text.

29. Mr. ROSENSTOCK said that he shared the doubts
which had been expressed by Mr. Pellet and which were
increased by the scarcity of realistic examples of crimes
of that kind that were not already covered by existing
law. He found it difficult to imagine that acts such as
those covered in the draft proposals could be committed
without committing crimes against civilian populations,
which fell within the ambit of other instruments. He
therefore wondered whether it was really necessary to
embark on such a project at the risk of impeding the ac-
ceptance of the existing provisions on war crimes.

30. Moreover, he found it unlikely that environmental
damage should be committed in peacetime by a Govern-
ment against its own population. He therefore wondered
why that issue should be included among the crimes
against humanity and concluded that there was no solid
basis for the idea. If, however, an article absolutely must
be drafted on the matter, it must be clear that the crime
in question was one committed intentionally. He was
nevertheless convinced that the Commission should not
embark on that project.

31. Mr. BENNOUNA said that he did not really know
what to make of, and was puzzled by, the draft propo-
sals. Obviously, any method employed to prejudice the
survival of a population was a crime—whether a war
crime or another kind of crime—and would come within
the scope of other instruments. The question was to de-
termine whether the very fact of modifying the environ-
ment, namely, the elements that combined to create and
perpetuate life, constituted a crime and so to set the

threshold above which any such modification actually
became a crime. In point of fact, damage was constantly
being done to the environment in all countries. The prob-
lem was therefore essentially one of threshold and he did
not agree with the approach whereby the problem could
be avoided by including damage to the environment
among war crimes, since it was ambiguous and led no-
where. It would be better to treat a crime against the en-
vironment as a separate crime and the subject of a sepa-
rate article. That crime, however, still had to be defined,
and that was particularly difficult if it was not to form
part of environmental law or existing substantive law.
Yet without a definition, such an article would be too
ambiguous. While the proposals submitted would not in
his view provide any solution, the Commission might
wish to study further the possibility of treating a crime
against the environment as an independent crime. He re-
mained sceptical, however, about the outcome of such an
exercise.

32, Mr. Sreenivasa RAO said that a decision on the
draft proposals, which dealt with an extremely important
issue, could not be taken in haste. The fact that at the fif-
tieth session of the General Assembly the large majority
of States had spoken in favour of including a provision
on crimes against the environment in the draft Code did
not mean that the actual position of States could be
gauged. The reservations and objections entered by some
of those most concerned should also be examined. The
ideas put forward by Mr. Tomuschat were certainly very
useful and deserved support, particularly the one regard-
ing the use as a criterion of the wilful nature of the act
committed, but his views were somewhat ambivalent. He
had said, on the one hand, that the fact that the act com-
mitted came within the scope of the internal law of the
country where it had been committed did not preclude its
incorporation in the Code and, in that connection, had re-
ferred to human rights, and had proposed, on the other
hand, that the threshold above which damage to the envi-
ronment became a crime should be raised so as to pre-
vent any act that could result in damage to the environ-
ment, of whatever kind and wherever it occurred, from
immediately becoming a crime; his aim was therefore to
limit the scope of the article to make it acceptable to all
those who might have opposed it. All such questions
should, in his own view, be studied more carefully.

33. It was also apparent from the discussion that views
differed as to the analysis of the examples supplied.
Some members of the Commission had emphasized the
restrictive nature of the draft proposals. It was obvious
too, that modern-day environmental problems could not
be ignored. In his view, therefore, the Commission
should allow the Drafting Committee to proceed with its
work and should then revert to the question when it took
up the draft Code in plenary. It would be premature for
him to take an immediate decision on those proposals.

34. Mr. HE said that he was not very much in favour
of devoting a separate article to serious damage to the
environment, since the time was not ripe for drafting a
specific environmental law which was still at the devel-
opmenta] stage. On the other hand, serious damage to the
environment could, in his view, justifiably be listed un-
der war crimes and crimes against humanity, the latter
embracing crimes committed in times of war and in
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times of peace. A proposal to that effect should therefore
be referred to the Drafting Committee.

35. Mr. THIAM (Special Rapporteur) said that, at a
given moment, one always had to choose between what
was desirable—in the event, making serious damage to
the environment a crime under the Code—and what was
feasible. When the draft Code had been examined on
first reading, damage to the environment had in fact been
treated as a crime under war crimes and under crimes
against humanity. After reading the comments and ob-
servations received from Governments on the draft Code
of Crimes against the Peace and Security of Mankind
adopted on first reading by the Commission at its forty-
third session,’ however, he had realized that it was ex-
tremely difficult, if not impossible, to draft a provision
that was acceptable to everybody and he had proposed to
the Commission a certain number of crimes on which
there had been general agreement and which it was tech-
nically possible to formulate. The Commission, having
kept four categories of crimes on second reading,® had
planned to include other crimes such as apartheid for
which it had not wanted to make a separate provision.
One member of the Commission had then again taken up
the bright idea of referring in the Code to the environ-
ment, which, in his own view, was a very sensitive mat-
ter, technically speaking.

36. As matters stood, the difficulties of the task and the
time available must be taken into account. It would al-
ready be a good thing if serious damage to the environ-
ment could be included in the category of war crimes,
but that it would be a far more difficult exercise in the
case of crimes against humanity. He would like to hear
the views of the Chairman of the Drafting Committee on
that point.

37. The questions raised dealt among other things with
the difficulties involved in the degree of seriousness, the
determination of the threshold, and the wilful element.
He was convinced that to establish wilfulness in strict
terms would limit the subject, since negligence would al-
ways be invoked. Even in internal law, there was what
was known as ‘‘serious fault’’ [faute lourde], which con-
stituted an offence and sometimes even a crime.

38. He would urge the Commission, which, as a body
of experts, had discussed the question for years without
finding a technically acceptable solution, to proceed with
the utmost caution.

39, Mr. ELARABY said that he wished at the outset to
state his support for the inclusion of severe damage to
the environment in the Code and for referral of the issue
to the Drafting Committee.

40. With regard to article 55 of Additional Protocol I,
he pointed out that the Protocol had been adopted almost
20 years earlier in order to bring up to date the Geneva
Conventions of 12 August 1949, which had been
adopted a further 20 years earlier. There was therefore
no point in arguing that the Protocol did not embrace all

7 Yearbook . . . 1993, vol. 11 (Part One), document A/CN.4/448 and
Add.1.
8 See Yearbook . . . 1995, vol. 1L (Part Two), para. 140.

the dimensions of the current discussion. Contrary to
what some people asserted, the environment did not be-
long to the realm of science fiction or even of legal fic-
tion. It was a reality of the twenty-first century. Every-
one remembered the Gulf war, but it was also possible to
envisage the use of nuclear wastes in hostilities between
two countries. Serious damage to the environment must
therefore be included in the Code so that it would be a
forward-looking instrument, but the text must be exam-
ined more closely in order to achieve greater legal preci-
sion and a balance which reflected the facts of the times.

41. Mr. FOMBA said that, at the internal level, at least
in the African countries of the subregion to which his
own country belonged, having long disregarded the phe-
nomenon of environmental damage, people were now
gradually becoming aware of it and national policies
were being introduced. The issue was part of the power
relationship between the countries of the North and the
countries of the South. The African countries were pro-
foundly concerned about damage to the environment.
For example, there were the Bamako Convention on the
Ban of the Import of Hazardous Wastes into Africa and
on the Control of Their Transboundary Movements
within Africa and the United Nations Convention to
Combat Desertification in those Countries Experiencing
Serious Drought and/or Desertification, particularly in
Africa. For the African countries, therefore, it was un-
doubtedly desirable to have wilful and severe damage to
the environment classified as a crime against the peace
and security of mankind. The problem was how to trans-
late that ‘‘desirable’” into law.

42. Some members had commented that lex lata was
insufficient, and he endorsed Mr. Pellet’s analysis of that
point. However, the question was whether a step might
be taken in the direction of lex ferenda. The issue war-
ranted further study, but he also endorsed Mr. Ben-
nouna’s idea of separating it from the limited framework
of war and seeking in some way, sticking closely, of
course, to substantive law, to deal in general terms with
wilful and severe damage to the environment as such. He
would agree to the Commission’s sending the proposed
text to the Drafting Committee for it to study that pos-
sibility.

43. Mr. MIKULKA said he agreed that extensive, last-
ing and severe damage to the natural environment could
be considered within the framework of war crimes.
However, he shared the doubts and endorsed the argu-
ments of Mr. Pellet and Mr. Rosenstock. Such an ap-
proach would necessarily cause some duplication of
work, since the scope of environmental damage was al-
ready covered by other provisions of the article on war
crimes. The explanation was simple: the end target of
damage to the environment and, therefore, of environ-
mental protection was the civilian population, and dam-
age to the environment-—natural or otherwise—consti-
tuted only one of the possible means of attack. Even
with respect to armed conflicts, therefore, the Commis-
sion could only take note that there was no basis for an
independent crime of environmental damage.

44. Consideration of the question outside the frame-
work of armed conflicts would be a purely academic and
speculative exercise, for the existence of such a crime in
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peace time was quite hypothetical. The Commission
could, of course, invent law and give free reign to its
imagination, but in that case it might as well include, for
example, genetic mutations among the crimes against
humanity. Furthermore, if damage to the environment
was established as an independent crime, there would be
implications for the internal balance of the Code, with
respect to the crime of institutionalized racial discrimina-
tion, for example, which the Commission had decided
not to establish as an independent crime precisely be-
cause of its theoretical nature.

45. It would also be impossible to reconcile that ap-
proach with the Commission’s decision to concentrate
on the ‘‘crimes of crimes’’, on the four categories of
crime representing more or less what was already con-
tained in positive international law. That decision, as
noted in the report of the Commission to the General
Assembly on the work of its forty-seventh session,” had
obtained the support of the Sixth Committee and it pro-
vided the basis for the hope that the draft Code would be
adopted by consensus. It also allowed people to regard
the Code as a statement of customary international law
which would be authoritative and therefore applicable by
international courts. On the other hand, if the Commis-
sion wanted to make environmental damage a crime de
lege lata, it would necessarily have to produce a text in
the form of a convention, since the Code would then
consist partly of positive law and partly of the develop-
ment of the law. The Drafting Committee should be
asked to examine means of incorporating environmental
damage in the existing article on war crimes.

46. Mr. de SARAM said that, emotionally, everybody
was for the environment and against damage to it. The
difficulty was to translate emotions into precise legal
language, especially in view of the need to produce
wording capable of commanding a consensus.

47. First of all, he wondered how the express limita-
tion to the ‘‘natural’’ environment could be justified and,
secondly, whether the notion of environmental damage
should be restricted to the relatively narrow category of
war crimes or crimes against humanity. In theory, the
notion would warrant at least a separate article in the
Code.

48. In any event, the Commission must acknowledge
that the topic was a broad one and involved specific
problems in a field where perhaps not all of its members
had a perfect grasp of all the scientific or technical as-
pects. Furthermore, the Commission must ensure that the
provisions which it adopted were consistent with the law
applicable elsewhere. Referring the matter to the Draft-
ing Committee would therefore be an unfortunate deci-
sion at the crucial stage which the Commission had
reached, that is to say the end of its second reading of the
draft Code, although it still had to review the whole set
of draft articles.

49. For those general and practical reasons, he sug-
gested that the Commission should mention in its report
to the General Assembly the points on which it had
reached a consensus. The other issues, including the en-
vironment, might be dealt with in additional protocols
which he hoped would subsequently expand the scope of

? Ibid.

acts regarded as crimes against the peace and security of
mankind.

50. Mr. YAMADA said that it was technically correct
to argue that, although the acts specified in the text pro-
posed by the working group for inclusion in article 22
(War crimes), a text taken from article 55 of Additional
Protocol T to the Geneva Conventions of 12 August
1949, had not been defined as a serious violation of the
Protocol, the magnitude and severity of the crimes in
question justified the text’s inclusion in article 22 of the
draft Code. It was, of course, also possible to take the
view that those crimes were already covered by some
provisions of article 22, but the constituent elements of
those provisions were somewhat different from those of
the text proposed by the working group and that differ-
ence was indeed one of the reasons why Additional Pro-
tocol I contained a provision—in article 55—separate
from the provisions of article 85 of the Protocol.

51. With regard to the classification of crimes against
the environment as crimes against humanity, it seemed
preferable to include them in article 21 of the draft Code,
notwithstanding the importance of the protection of the
environment. In view of the need to complete the second
reading of the draft Code, the working group’s proposals
should be sent as quickly as possible to the Drafting
Committee and the members of the Commission would
then be able to give their final opinions when the Draft-
ing Committee had reported on the matter.

52. The CHAIRMAN, speaking as a member of the
Commission, said that the wording of the text proposed
by the working group was much more specific than that
of the original language of article 26, which was too
broad and vague, so that the problem did warrant further
thought.

53. Speaking as Chairman, he summed up the range of
opinions expressed during the discussion and suggested
that the working group’s proposals should be sent to the
Drafting Committee with the request that it should ex-
amine all the arguments put forward and determine
whether it was possible to draft provisions for inclusion
in the Code. The Commission could then have a substan-
tive discussion and take a decision, by consensus or
otherwise.

54. Mr. PELLET said that it was for the Commission
to decide in the first place whether the proposed provi-
sions should be included in the draft Code, for the Draft-
ing Committee’s task, as its name indicated, was to put
the finishing touches to the texts submitted to it. For his
part, he would be willing at the very most to agree to re-
ferring the text proposed for inclusion in article 22 to the
Drafting Committee, provided that the two other pro-
posed texts were abandoned.

55. Mr. ROSENSTOCK and Mr. BENNOUNA said
that they were of the same opinion as Mr. Pellet.

56. Mr. THIAM (Special Rapporteur) said that the
structure of the draft Code included war crimes, on the
one hand, and crimes against humanity, on the other. Ac-
cordingly, those two elements could also be separated in
the proposals under consideration. The provision to be
included under war crimes did not appear to give rise to
any major objection, whereas its inclusion among the
crimes against humanity was causing such difficuities
that even a decision to that effect might be taken by only
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a tiny majority and, therefore, have only very limited
authority. Accordingly, the most reasonable solution
seemed to be to send to the Drafting Committee only the
proposal concerning article 22,

57. Mr. EIRIKSSON said that the working group’s
proposals constituted a whole. However, the independent
provision (art. 26) gave rise to very strong objections,
but the referral only of the text to be included in article
22 was also encountering some opposition. Nevertheless,
there was nothing to prevent both the text for inclusion
in article 22 and the one for article 21 being sent to the
Drafting Committee.

58. Mr. TOMUSCHAT said that decisions to send
texts to the Drafting Committee were traditionally taken
by consensus, but there was no obligation to do so. The
question of crimes against the environment was not a
new one, for such crimes had already been included in
the draft Code adopted in 1991.'° The Commission
might in fact give itself an extra week before reaching a
decision, but the working group’s proposals would then
have to be referred to the Drafting Committee.

59. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that he concluded from the
discussion that the inclusion of crimes against the envi-
ronment in the category of war crimes was quite accept-
able. It would in reality merely make explicit what was
already implicit. Assimilation to a war crime would even
render superfluous the condition that the health or sur-
vival of the population was affected, although the expan-
sion of the scope of that provision proposed by
Mr. Bowett was also acceptable. But inclusion in the
category of crimes against humanity remained more
problematical, and the formula of a separate article
(art. 26) seemed to be excluded.

60. The Commission had an irritating tendency to
automatically send to the Drafting Committee the texts
proposed by special rapporteurs or working groups, at
the risk of transferring to the Committee, which was not
necessarily representative, discussions which should
properly be conducted by the Commission in plenary.
Perhaps it would in fact be wiser to take an extra week,
which would have the additional advantage of not dis-
turbing the three weeks of intensive work planned for the
Drafting Committee.

61. Mr, SZEKELY said that the issues raised by the
working group’s proposals were very important and that
the Commission should not therefore take a decision,
come what may, when members still had much to say on
the subject.

62. The CHAIRMAN suggested that the Commission
should leave aside draft article 26 and take a decision at
the following meeting on referral to the Drafting Com-
mittee of the text to be included in article 22 and then
on referral of the text to be included in article 21, in that
order.

The meeting rose at 1.10 p.m.

10 See 2427th meeting, footnote 8.

2431st MEETING

Tuesday, 21 May 1996, at 10.10 a.m.
Chairman: Mr. Ahmed MAHIOU

Present: Mr. Bowett, Mr. Calero Rodrigues,
Mr. Crawford, Mr. de Saram, Mr. Elaraby, Mr, Fomba,
Mr. Giiney, Mr. He, Mr. Idris, Mr. Kusuma-Atmadja,
Mr. Lukashuk, Mr, Mikulka, Mr. Pellet, Mr. Rosenstock,
Mr. Szekely, Mr. Thiam, Mr. Tomuschat, Mr. Villagrdn
Kramer, Mr. Yamada, Mr. Yankov.

Draft Code of Crimes against the Peace and Security
of Mankind' (continued) (A/CN.4/472, sect. A,
A/CN.4/L.522 and Corr.l, A/CN.4/1.532 and
Corr.1 and 3, ILC (XLVIII/DC/CRD.3%

[Agenda item 3]

1. The CHAIRMAN said that the Commission should
take a decision on the question of wilful and severe dam-
age to the environment. On the basis of the proposals of
the working group on the issue of wilful and severe dam-
age to the environment,” he suggested that the members
should consider whether to refer the issue to the Drafting
Committee in the context of article 22 (War crimes), or
in the context of article 21 (Crimes against humanity).
He said that if he heard no objection, he would take it
that the Commission agreed to consider each option
separately.

It was so agreed.

2. The CHAIRMAN invited members to decide by a
vote whether to refer the issue of wilful and severe dam-
age to the environment to the Drafting Committee in the
context of article 22.

3, Mr. LUKASHUK said that he had given much
thought to the matter and, the more he had thought, the
darker his thoughts had become. Indeed, nature itself
seemed to have been pouring tears over defenceless Ge-
neva. Protection of the environment had come to the
forefront of the tasks facing homo sapiens in recent
years, and the Commission was therefore bound to face
up to the challenge. It was unlikely that anyone could ex-
plain to ordinary mortals why misuse of the Red Cross
flag was considered to be a serious crime while damage
to the environment was not so high up the list—jurists
had their own logic.

! For the text of the draft articles provisionally adopted on first
reading, see Yearbook . .. 1991, vol. Il (Part Two), pp. 94 et seq.

2 Reproduced in Yearbook . . . 1996, vol. If (Part One).
3 See 2430th meeting, paragraph 3.
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4. The CHAIRMAN said that Mr. Lukashuk’s remarks
were interesting, but the Commission was in the process
of taking a decision. Perhaps Mr. Lukashuk might ex-
plain his vote following the vote.

5. Mr. LUKASHUK said that his first point had been
precisely that crimes against the environment should be
included among war crimes. He would take up his sec-
ond point following the vote.

6. Mr. THIAM (Special Rapporteur) reminded mem-
bers that crimes against the environment had been under
discussion for years. There was no point in reopening a
general debate.

The suggestion by the Chairman to refer the issue of
wilful and severe damage to the environment to the
Drafting Committee in the context of war crimes was
adopted by 12 votes to 1, with 4 abstentions.

7. Mr. SZEKELY said that the working group’s draft
had contained three proposals, the third being an alterna-
tive formulation whereby wilful and severe damage to
the environment would be dealt with in a separate arti-
cle, namely article 26. Members should be afforded the
opportunity to vote on all three proposals.

8. The CHAIRMAN said that his suggestion had
clearly referred only to the first formulation of the work-
ing group’s second proposal. In other words, the issue
would be covered by crimes against humanity, in arti-
cle 21.

9. Mr. SZEKELY said that, as members had spent the
weekend reflecting on the working group’s proposals,
they should be allowed to take a decision on the propo-
sals as a whole.

10. Mr. PELLET said that the consensus at the previ-
ous meeting had been to disregard the working group’s
alternative formulation. It was extraordinary that the
question was being raised when a vote had already been
taken. Had he known that was to happen, he would have
voted against the proposal.

11. Mr. THIAM (Special Rapporteur) said that he was
opposed to crimes against the environment being treated
in a separate article.

12.  Mr. ROSENSTOCK said that the Chairman’s sug-
gestion had clearly referred to article 22 and article 21,
and not article 26. Procedurally speaking, a decision had
been taken. Mr. Pellet’s abstention and his own, which
must be considered as a beau geste to limit division in
the Commission, had been predicated on that situation.
For the situation to be altered, the Chairman’s ruling
must be challenged and overturned, failing which the
Commission was committed to its decision.

13.  Mr. VILLAGRAN KRAMER said that he had un-
derstood the Chairman’s suggestion as referring to both
formulations of the working group’s second proposal.
He would like the record to show that he did not believe
a procedural issue should prevent the Drafting Commit-
tee from examining the options that were in the best
interests of mankind.

14. The CHAIRMAN said that he believed the sugges-
tion had been quite clear—there had been no mention of
article 26. He invited the members to vote on whether to
refer the issue of wilful and severe damage to the envi-
ronment to the Drafting Committee in the context of arti-
cle 21.

There were 9 votes in favour, 9 against and 2 absten-
tions.

The suggestion by the Chairman to refer the issue of
wilful and severe damage to the environment to the
Drafting Committee in the context of crimes against
humanity was not adopted.

The meeting rose at 10.45 a.m.

2432nd MEETING

Friday, 24 May 1996, at 10.55 a.m.

Chairman: Mr. Ahmed MAHIOU

Present: Mr. Arangio-Ruiz, Mr. Bowett, Mr. Calero
Rodrigues, Mr. Crawford, Mr. de Saram, Mr. Eiriksson,
Mr. Elaraby, Mr. Fomba, Mr. Giiney, Mr. He, Mr. Idris,
Mr. Kusuma-Atmadja, Mr. Lukashuk, Mr. Mikulka,
Mr. Sreenivasa Rao, Mr. Rosenstock, Mr. Thiam, Mr.
Tomuschat, Mr. Villagrin Kramer, Mr. Yamada,
Mr. Yankov.

Organization of work of the session
(continued)*

[Agenda item 1}

1. The CHAIRMAN, welcomed Mr. Corell, Under-
Secretary-General, the Legal Counsel, representative of
the Secretary-General, who would address the Planning
Group, which was to meet immediately after the plenary
meeting. He said that the Enlarged Bureau had met ear-
lier to draw up a programme of work for the three-week
period from 28 May to 14 June 1996. He then read out
the Enlarged Bureau’s proposals which had also been
determined by technical constraints and, in particular, by
the fact that the Drafting Committee’s report on the draft
Code of Crimes against the Peace and Security of Man-
kind would not be available in all the official languages
before 6 June. If there was no objection, he would take it

* Resumed from the 2430th meeting.
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that the Commission agreed to approve the Enlarged Bu-
reau’s proposed programme of work.

It was so agreed.

The meeting rose at 11.15 a.m.

2433rd MEETING

Tuesday, 28 May 1996, at 10.15 a.m.

Chairman: Mr. Ahmed MAHIOU

Present: Mr. Arangio-Ruiz, Mr. Bowett, Mr. Calero
Rodrigues, Mr. Crawford, Mr. de Saram, Mr. Eiriksson,
Mr. Fomba, Mr. Giiney, Mr. He, Mr. Idris, Mr. Kabatsi,
Mr. Kusuma-Atmadja, Mr. Lukashuk, Mr. Mikulka, Mr.
Pambou-Tchivounda, Mr. Sreenivasa Rao, Mr. Rosen-
stock, Mr. Thiam, Mr. Tomuschat, Mr. Villagrin
Kramer, Mr. Yamada, Mr. Yankov.

Cooperation with other bodies

[Agenda item 8]

STATEMENT BY THE OBSERVER FOR THE EUROPEAN
CoMMITTEE ON LEGAL COOPERATION

1. The CHAIRMAN invited Mr. Schade, observer for
the European Committee on Legal Cooperation, to ad-
dress the Commission.

2. Mr. SCHADE (Observer for the European Commit-
tee on Legal Cooperation) said that, with the recent addi-
tion of the Russian Federation, the former Yugoslav Re-
public of Macedonia and Ukraine, the Council of Europe
currently had 38 member States. Croatia was expected to
join in late 1996, Armenia, Belarus and Bosnia and Her-
zegovina had applied for full membership, and Armenia,
Azerbaijan and Georgia had been invited to participate
as observers in the work of the European Committee on
Legal Cooperation (CDCJ) of the Council of Europe.
The development and consolidation of democratic secu-
rity in the countries of central and eastern Europe were
the principal activities of the CDCJ Demo-Droit and
Themis programmes.

3. The final text of the draft European convention on
nationality should be adopted at the next meeting of the
Committee of Experts on Nationality in July 1996 and
by CDCIJ in late 1996. The Committee of Ministers of
the Council of Europe would probably open the conven-

tion for signature in the first half of 1997, The Conven-
tion on the Reduction of Cases of Multiple Nationality
and on Military Obligations in Cases of Multiple Nation-
ality was still in force, but numerous developments in
western Europe had affected nationality, inter alia, la-
bour migrations between States, the need for integration
of permanent residents, the growing number of mixed
marriages, freedom of movement between European Un-
ion member States, and nationality in the context of
State succession. The new convention incorporated the
existing principles and rules and dealt with all major as-
pects of nationality, including acquisition, loss, recovery,
procedural rights, multiple nationality, military obliga-
tions for multiple nationals, nationality in the context of
State succession and cooperation between States parties.
It did not, however, cover conflicts of law, nor did it deal
with matters of private law, because the rules were too
complex and it was impossible to achieve consensus.
The draft convention allowed for the fact that, while the
countries of western and central Europe tended to toler-
ate multiple nationality, the citizenship legislation of
eastern Europe did not. The convention neither pre-
vented nor favoured multiple nationality, leaving the
choice to States.

4. With regard to State succession and nationality, the
draft covered all cases of legal State succession and State
restoration. There had been considerable discussion of
whether to include restored States, and a recent compro-
mise had resulted in the decision that the convention
should deal with all issues defined by international law
but should leave it to public international law, and to
bodies like the United Nations and the Commission, to
cover the situations of specific countries, such as the
Baltic States. The major purpose of the new convention
was to avoid statelessness in cases of transfer of terri-
tory. Successor States were encouraged to settle nation-
ality issues by agreement and were required to take ac-
count of the rule of law and of human rights in granting
or retaining nationality and to bear in mind the wishes of
the people concerned. Nationals of a predecessor State
who had become non-nationals and permanent residents
of the successor State would be given equal treatment
with nationals in regard to social and economic rights, so
that they could lead a normal life as they had done be-
fore the succession of States had occurred. The drafting
group on the new convention had taken into account the
first report on State succession and its impact on the na-
tionality of natural and legal persons' of the Commis-
sion’s Special Rapporteur, Mr. Mikulka, and looked for-
ward to the continued work of the Commission in that
area.

5.  Since the forty-seventh session of the Commission
in 1995, the CDCJ and the Committee of Ministers of
the Council of Europe had adopted the European Con-
vention on the exercise of children’s rights, which had
been opened for signature on 25 January 1996 and had
been signed by seven countries to date. Although the
Convention on Civil Liability for Damage Resulting
from Activities Dangerous to the Environment had been
opened for signature in 1993, it had yet to enter into
force and had been signed by only eight countries. The

! Yearbook . . . 1995, vol. I (Part One), document A/CN.4/467.



16 Summary records of the meetings of the forty-eighth session

chances of eventual failure or entry into force were about
equal.

6. The Committee of Experts on Family Law would
be holding a colloquium on European law in Malta in
1997 on legal problems relating to parentage. Following
a decision of the Committee of Ministers in December
1994, a group of specialists on incapacitated and other
vulnerable adults had been created to deal with the pro-
tection of such adults against human rights abuses.

7. In January 1996, the Committee of Ministers had
authorized the Multidisciplinary Group on Corruption to
elaborate a draft convention and also a framework con-
vention on corruption. The framework convention set
out the major principles in the fight against corruption
and covered bribery of foreign officials, tax deductibility
of bribes paid abroad, international cooperation and
measures to be taken at the national and international
levels. The two draft conventions could be viewed either
as alternatives or das complementary to one another. The
Multidisciplinary Group was also considering a Euro-
pean code of conduct for civil servants, which would be
voluntary rather than binding,

8. The Committee of Legal Advisers on Public Interna-
tional Law (CAHDI) of the Council of Europe held two
annual meetings and was regularly attended by Mr.
Eiriksson, a member of the Commission. It had discussed
the draft statute for an international criminal court, par-
ticularly the definition of the core crimes: genocide, seri-
ous violations of the laws and customs applicable in
armed conflict and crimes against humanity, and the pos-
sibility of including the crime of aggression. The ques-
tion of the complementarity of national courts and an in-
ternational criminal court and of the latter court’s
potential jurisdiction, along with the role of the Security
Council, would be considered further. The CAHDI hoped
that the final text of the draft statute would be adopted at
a diplomatic conference as soon as possible.

9. The CAHDI welcomed the Commission’s work on
reservations to treaties, in particular human rights trea-
ties. It had invited all its delegations to consider the
topic, including reservations to the human rights instru-
ments of the Council of Europe, and planned to hold dis-
cussions on the matter at its meeting in September 1996.

10. The CHAIRMAN thanked the Observer for CDCJ
and said that the work of CDCJ was of great interest to
the Commission. International law must take account of
regional developments, which might be more advanced
than those at the broader international level. Indeed, the
Council of Europe seemed to be ahead of the Commis-
sion with regard to issues of nationality, the environment
and corruption.

STATEMENT BY THE OBSERVER FOR THE ASIAN-AFRICAN
LecaL CONSULTATIVE COMMITTEE

11. The CHAIRMAN invited Mr. Tang Chengyuan,
Secretary-General of the Asian-African Legal Consulta-
tive Committee, to address the Commission.

12. Mr. TANG Chengyuan (Observer for the Asian-
African Legal Consultative Committee) said that the

Committee had been pleased to welcome Mr. Idris to its
thirty-fifth session in Manila in March 1996 and it
looked forward to the Chairman’s presence at its meet-
ing of the Legal Advisers of member States of the Asian-
African Legal Consultative Committee (AALCC) during
the next session of the General Assembly.

13. The items on the Commission’s agenda were of
particular interest to the Governments of Africa and
Asia. At its thirty-third session in 1994, AALCC had
welcomed the Commission’s decision to take up reserva-
tions to treaties and State succession and its impact on
the nationality of natural and legal persons. The interna-
tional climate for consideration of those topics was pro-
pitious.

14. It was to be hoped that the draft Code of Crimes
against the Peace and Security of Mankind and the first
reading of the draft articles on State responsibility would
be completed at the current session and that the Commis-
sion would include in its agenda the topic of diplomatic
protection and initiate a feasibility study on the law of
the environment, as proposed by the Commission at its
previous session. An item on the report on the work of
the International Law Commission at its forty-eighth ses-
sion would be considered at the thirty-sixth session of
AALCC in 1997.

15. Substantive items under consideration by the Com-
mittee included one on the Decade of International Law,
which had been on its agenda since it had been pro-
claimed by the United Nations General Assembly.” The
same item also formed part of the Committee secretar-
iat’s current programme of work. He would forward to
the United Nations Legal Counsel as soon as possible a
summary of the activities undertaken by the Committee
with a view to achieving the objectives laid down for the
current phase of the Decade.

16. At its thirty-fifth session, the Committee had con-
sidered developments relating to the law of the sea, and
in particular the work of the Assembly of the Interna-
tional Sea-Bed Authority (ISBA), the meeting of States
parties to the United Nations Convention on the Law of
the Sea, the United Nations Conference on Straddling
Fish Stocks’ and Highly Migratory Fish Stocks and the
Agreement for the Implementation of the Provisions of
the United Nations Convention on the Law of the Sea of
10 December 1982 relating to the Conservation and
Management of Straddlmg Fish Stocks and Highly Mi-
gratory Fish Stocks.* It had also taken note with satisfac-
tion of the entry into force in November 1994 of the
United Nations Convention on the Law of the Sea, the
establishment of ISBA, and the decision on the establish-
ment of the International Tribunal for the Law of the
Sea. A mark of the significance the Committee attached
to the law of the sea was that it urged full participation
by member States in ISBA in order to safeguard the le-
gitimate interests of the developing countries and to en-
sure the development of the principle of the common
heritage of mankind. The Committee had reminded
member States of the need to adopt a common policy for

2 General Assembly resolution 44/23,

3 A/CONF.164/38.
4 A/CONF.164/37.
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the interim period before commercial exploitation of
deep sea-bed minerals became feasible. The Committee
secretariat would continue to cooperate with interna-
tional organizations competent in ocean and marine af-
fairs and would endeavour to assist member States in
their representation at ISBA.

17. AALCC had been one of the first regional
organizations to examine the question of the status and
treatment of refugees. In that connection, it had decided
to organize, in Bangkok towards the end of 1996 and
with the financial and technical assistance of the United
Nations High Commissioner for Refugees, a seminar on
the status and treatment of refugees to commemorate the
thirtieth anniversary of the Principles concerning treat-
ment of refugees, adopted at the Committee’s eighth ses-
sion, held in Bangkok in 1966. The model legislation on
the status and treatment of refugees and the question of
the establishment of safety zones for displaced persons
in their country of origin remained on the secretariat’s
programme of work.

18. In January 1996 the AALCC secretariat had
organized a seminar on the work and role of ICJ, in co-
operation with the Indian Society of International Law
and the International Jurists Organization, Asia. The
Seminar had been inaugurated by the Chief Justice of In-
dia, Mr. Ahmadi, and had been attended by participants
from 22 member States of AALCC and representatives
from 9 non-member States. The twin objectives of the
Seminar had been to commemorate the fiftieth anniver-
sary of ICJ and to promote the United Nations Decade of
International Law. Mr. Weeramantry, a judge of ICJ had
delivered the keynote address.

19. Also at its thirty-fifth session, the Committee had
organized a special meeting on the establishment of an
international criminal court, which had provided a forum
for an informal exchange of views on the articles of the
draft statute for an international criminal court as
adopted by the Commission’ and on the work of the Ad
Hoc Committee on the Establishment of an International
Criminal Court.® The proceedings of the special meeting
had been transmitted to the Chairman of the Preparatory
Committee on the Establishment of an International
Criminal Court in March 1996.

20. Work was in progress on a wide variety of other
subjects, including the deportation of Palestinians as a
violation of international law and in particular of the Ge-
neva Conventions of 12 August 1949; the legal protec-
tion of migrant workers; the United Nations Conference
on Environment and Development and its follow-up;’
the extradition of fugitive offenders; the debt burden of
developing countries; and international trade law mat-
ters. At its thirty-fifth session, AALCC had been re-
quested to consider a secretariat study on WTO as a
framework agreement and code of conduct for world
trade. All those items would also be considered at its
thirty-sixth session, to be held in Tehran in 1997.

5 See Yearbook . . . 1994, vol. 11 (Part Two), p. 26, para. 91.

6 See Report of the Ad Hoc Committee on the Establishment of an
International Criminal Court (Official Records of the General Assem-
bly, Fiftieth Session, Supplement No. 22 (A/50/22)).

7 Held at Rio de Janeiro, Brazil, from 3 to 14 June 1992.

21. Over the years AALCC had become a major forum
for international cooperation, and its programme had
been attuned to the needs of its expanding membership.
At the thirty-fifth session it had approved a proposal to
commemorate the fortieth anniversary of its Constitution
in November 1996 by organizing a seminar that would
be relevant to the objectives of the United Nations Dec-
ade of International Law. In that connection, the secre-
tariat proposed to issue a special publication and he
would request scholars, officials from member States of
AALCC and international organizations to contribute ar-
ticles on international law. He trusted that his appeal for
such articles would be heard.

22. On behalf of AALCC, he extended an invitation to
the Chairman of the Commission to attend the Commit-
tee’s next session, in Tehran in 1997.

23. The CHAIRMAN, thanking the observer for the
European Committee on Legal Cooperation and the ob-
server for Asian-African Legal Consultative Committee
for their statements, said he could assure them that the
Commission was making good progress towards com-
pleting its work on a number of topics with which it had
been dealing for some time. It was apparent from both
statements that a considerable amount of material
awaited codification and it should provide the Commis-
sion and the Planning Group with food for thought.

24. Mr. VILLAGRAN KRAMER said that he had
been struck by the extent to which the work done by the
European Committee on Legal Cooperation, on the one
hand, and the Commission, on the other, coincided. Ac-
cordingly, there should be a much speedier feedback of
information about the remarkable work being done at the
Council of Europe, particularly on nationality and on
reservations to treaties, and in general greater interaction
between regional legal committees and the Coinmission
when they covered the same subjects.

25. He had also been struck by the expanding member-
ship of the Council of Europe and by the fact that an ex-
traordinary number of countries had accepted the rules
laid down when the Council of Europe had been estab-
lished. It was indicative of a very high degree of com-
mitment, of a radical change of structure at the interna-
tional level, and of the wish of European countries to
reinforce the primacy of the rule of law. The rest of the
world should be aware of the great strides being made by
Europe, particularly in the legal field.

26. It was particularly gratifying to see that the concept
of nationality was undergoing a fundamental change in
the European scheme of things. For Europeans, national-
ity was not a strait-jacket, whereas in Latin America na-
tionality was attributed ipso jure, on the basis of jus soli
and jus sanguinis, and that was an end to it. Latin Amer-
ica allowed only for dual nationality, while Europe was
contemplating the new concept of multiple nationality.
Reality showed that, in the modern world, there was in-
deed room for such a concept and he would be grateful if
the observer for the European Committee on Legal Co-
operation could provide him with a draft of what had al-
ready been achieved in that area so that he could trans-
mit it to the Inter-America Juridical Committee for
examination.

27. While reservations to treaties still caused consider-
able concern in Europe, the matter had long since been
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settled in Latin America. Nonetheless, he trusted that de-
velopments in Europe would lead to a wider understand-
ing of the European approach and to the ultimate convic-
tion, among Latin Americans, that useful work was
being done.

28. Equally gratifying was the work being carried out
by AALCC. Not only did lawyers from ministries of for-
eign affairs but also ministers of justice participate in the
Committee’s meetings. When persons of that rank en-
gaged in legal analysis it was bound to vest the particular
problem with special relevance and to ensure that the le-
gal aspects were taken into account in the decision-
making process. In examining the draft statute for an
international criminal court at such a level, AALCC
demonstrated that it was not just a United Nations draft
but one of vital importance to the world at large. The nu-
merous items on the Committee’s agenda were indica-
tive of a firm resolve to solve the many acute problems
of international law.

29. Mr. LUKASHUK said that there was unanimous
support for the Commission’s collaboration with the
European Committee on Legal Cooperation and
AALCC, which worked in many of the same areas. At
the same time, it was important for the Commission and
other legal bodies working on the codification of interna-
tional law not to lose sight of one of the main problems,
namely, customary international law and of the colossal
changes that law had undergone in recent decades. Those
changes had come about because the hopes once placed
in multilateral conventions had not been realized and the
functions of contemporary international law therefore
now relied on custom. Moreover, the actual mechanism
of forming custom had changed, with the centre of grav-
ity moving away from practice to opinio juris. Norms of
general international law, of a jus cogens nature, were
created and adopted by the international community as a
whole, which meant that the unanimous agreement of all
States was not necessary and that a representative major-
ity was enough. All of that was evidence that custom had
become extremely important and that very significant
changes had taken place in the way it was formed and
applied. Now that cooperation had been organized be-
tween the Commission and the European, Asian and Af-
rican regions, it should be possible to deal successfully
with the codification of those norms involving the for-
mation and implementation of custom.

The meeting rose at 11.25 a.m.

2434th MEETING

Friday, 31 May 1996, ar 10.15 a.m.

Chairman: Mr. Robert ROSENSTOCK

Present: Mr. Arangio-Ruiz, Mr. Bennouna,
Mr. Calero Rodrigues, Mr. de Saram, Mr. Eiriksson,

Mr. Fomba, Mr. Giiney, Mr. He, Mr. Idris, Mr. Kabatsi,
Mr. Lukashuk, Mr. Mikulka, Mr. Pambou-Tchivounda,
Mr. Sreenivasa Rao, Mr. Thiam, Mr. Villagran Kramer,
Mr. Yamada, Mr. Yankov.

Organization of work of the session
(continued)*

[Agenda item 1]

1. The CHAIRMAN, speaking as Chairman of the
Planning Group, said that it had received an excellent re-
port from the working group convened by Mr. Crawford.
It had considered four of the topics dealt with in the re-
port, so that the working group would be able to review
the corresponding part of the text in the light of the com-
ments made. It would be a good thing if the Planning
Group could complete the first reading of the document
rapidly in order to be able to report back to the Commis-
sion. That might involve a slight change in the proposed
schedule of work for the next two weeks.

2. Mr. ARANGIO-RUIZ (Special Rapporteur on State
responsibility) stressed that the proposed change in
schedule should not entail a reduction in the number of
Drafting Committee meetings to be spent on the topic of
State responsibility. In that connection, he explamed that
part of the eighth report (A/CN.4/476 and Add. 1)' dealt
with international crimes of States or, in other words,
with draft articles 15 to 20 of part two which were re-
ferred to the Drafting Committee at the preceding ses-
sion.” Another part of the report dealt with relatively mi-
nor problems relating to draft articles which were

‘‘pending’’—-articles 11 and 12—and would contain
some considerations on fault, satisfaction and the ques-
tion of proportionality covered by draft artlcle 13.% Other
draft articles, such as so-called article 5 bis,* were pend-
ing in the Drafting Committee, but had not been dis-
cussed in the eighth report.

3. That meant that, even before the eighth report on
State responsibility was introduced to the Commission,
the Drafting Committee could begin its work on the
topic by drawing up a schedule and possibly starting to
consider article 5 bis, as well as articles 15 to 20 pro-
posed in the seventh report.’

4. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee), reporting on the progress of the
Drafting Committee’s work, said that the second-reading
toilettage of the draft Code of Crimes against the Peace
and Security of Mankind was practically finished.

* Resumed from the 2432nd meeting.

1 Reproduced in Yearbook . . . 1996, vol. 11 (Part One).

2 See Yearbook . . . 1995, vol. Il (Part Two), paras. 236-237.
3 Ibid., paras. 340-343.

4 Ibid., para. 235.

5 See Yearbook . . .
and Add.1 and 2.

1995, vol. 11 (Part One), document A/CN.4/469
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5. He recalled that the Drafting Committee would have
a different composition for the consideration of the draft
articles on State responsibility.

The meeting rose at 10.45 a.m.

2435th MEETING

Tuesday, 4 June 1996, at 10.05 a.m.
Chairman: Mr. Ahmed MAHIOU

Present: Mr. Arangio-Ruiz, Mr. Bennouna,
Mr. Bowett, Mr. Calero Rodrigues, Mr. Crawford,
Mr. de Saram, Mr. Eiriksson, Mr. Fomba, Mr. Giiney,
Mr. He, Mr. Idris, Mr. Kabatsi, Mr. Lukashuk,
Mr. Mikulka, Mr. Pambou-Tchivounda, Mr. Pellet,
Mr. Sreenivasa Rao, Mr. Razafindralambo, Mr. Rosen-
stock, Mr. Thiam, Mr. Tomuschat, Mr. Villagrin
Kramer, Mr. Yamada, Mr. Yankov.

State succession and its impact on the nationality of
natural and legal persons (A/CN.4/472/Add.1, sect.
B, A/CN.4/474")

[Agenda item 6]

SECOND REPORT OF THE SPECIAL RAPPORTEUR

1. Mr. MIKULKA (Special Rapporteur), introducing
his second report on State succession and its impact on
the nationality of natural and legal persons
(A/CN.4/474), said that the object of the report was to
enable the Commission to complete the preliminary
study of the topic and thus comply with the request con-
tained in paragraph 6 of General Assembly resolution
49/51 and reiterated in paragraph 4 of Assembly resolu-
tion 50/45. The Commission had decided to reconvene
the Working Group on State succession and its impact
on the nationality of natural and legal persons at the cur-
rent session® and, having already explored in some detail
the question of the nationality of natural persons, the
Working Group currently had before it the task of
considering—still, of course, in a preliminary fashion—
the nationality of legal persons, the choices open to the
Commission when it came to embark on the substantive
study of the topic, and a possible timetable. The second
report was designed to facilitate that task.

I Reproduced in Yearbook . . . 1996, vol. II (Part One).
2 See Yearbook . . . 1995, vol. II (Part Two), para. 147.

2. He said that, in accordance with the intention he had
expressed when summing up the debate at the previous
session, the report contained three substantive sections,
not counting the introduction. Chapter I, on the national-
ity of natural persons, attempted to summarize the results
of work already done on that aspect of the topic, to clas-
sify the problems in broad categories and to suggest ma-
terial for analysis at a later stage of the Commission’s
work. Since the chapter took up the recommendations
made by the Working Group at the previous session,’
there was no reason for the Working Group to consider
the subject-matter at the current one.

3. In his view, the Working Group should currently fo-
cus principally on the question of the nationality of legal
persons, dealt with in chapter II of the second report. He
hoped that, as at the previous session, the Working
Group would discuss in an open atmosphere the advan-
tages and drawbacks of considering that side to the topic
and, as a result, be in a position to make concrete sug-
gestions. He none the less wished to emphasize that it
was not his intention to discourage immediate comments
by members of the Commission on that part of the re-
port; on the contrary, opinions expressed in plenary
meetings would be of great value to the Working Group.

4. In response to criticisms on the first re:port,4 he had
thought it useful to give a broad picture of State practice
with regard to nationality in the context of State succes-
sion. Examples of such practice accounted for almost
one half of the second report. In choosing them he had
tried to maintain a certain balance between those of nine-
teenth century practice, of the period between the two
world wars, of the decolonization period and of more re-
cent years. He had also endeavoured to find examples of
practice relating to different types of territorial changes
and to all continents. The task had not been easy and he
did not claim that the results were exhaustive; any fur-
ther examples that shed light upon the problem would be
most useful. While collecting instances of State practice,
he had refrained from analysing them, believing that
such an exercise would form part of the substantive
study the Commission would undertake if invited to do
so by the General Assembly.

5. The reactions in the Sixth Committee, where the
Commission’s progress on the topic at its previous ses-
sion had been generally welcomed, were discussed in the
relevant parts of the second report. In that connection, he
wished to thank all Governments which had responded
to the Secretary-General’s invitation to submit documen-
tation concerning State succession and its impact on the
nationality of natural and legal persons, in accordance
with the request contained in General Assembly resolu-
tion 50/45.

6. With regard to chapter I, he again stressed the im-
portance he attached to the views expressed in the Sixth
Committee on each of the specific issues discussed in
section B. On the first of those issues—the obligation to
negotiate in order to resolve by agreement problems of
nationality resulting from State succession—delegations

3 Ibid., annex.
4 Yearbook . . . 1995, vol. I (Part One), document A/CN.4/ 467.
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in the Sixth Committee had generally welcomed the
Working Group’s position that negotiations should be
aimed at the prevention of statelessness. Doubts had
none the less been raised as to whether the simple obli-
gation to negotiate was sufficient to ensure that the rel-
evant problems would actually be resolved. For some
delegations, the main problem had seemed to be the
source of the obligation in question and its legal nature,
the view being expressed that, however desirable such an
obligation might be, it did not appear to be incumbent
upon States under positive general international law. In
that connection, he drew attention to the European con-
vention on nationality currently being drafted in the
Council of Europe.

7. The preliminary comments in the Sixth Committee
on the second issue—granting of the nationality of the
successor State—were briefly summarized in chapter II,
section B, of the report. Some representatives had ex-
plicitly or implicitly supported the fundamental assump-
tion that the successor State was under an obligation to
grant its nationality to a core body of its population, but
it had not been easy for him to draw more specific con-
clusions. On the third issue—withdrawal or loss of the
nationality of the predecessor State—some delegations
had endorsed the Working Group’s preliminary conclu-
sion that the nationality of a number of categories of in-
dividuals should not be affected by State succession. On
the other hand, no comments had been made on the right
of the predecessor State to withdraw its nationality from
certain categories of persons and the conditions in which
such withdrawal could be made. The Sixth Committee’s
more wide-ranging debate on the fourth issue, that of the
right of option, was briefly summarized in chapter II,
section B. Some representatives had considered that con-
temporary international law recognized such a right,
whereas others had held that the concept lay in the realm
of progressive development.

8. As to the fifth issue, that of criteria used for deter-
mining the relevant categories of persons for the purpose
of granting or withdrawing nationality or for recognizing
the right of option, one representative in the Sixth Com-
mittee had commented that too much attention had been
given to categorization. Actually, the classification used
by the Working Group more or less coincided with that
most frequently used in State practice. Divergent opin-
ions had been expressed in the Sixth Committee about
the preference to be given to the various criteria. For ex-
ample, one delegation had emphasized the advantages, in
the case of a federal predecessor State composed of en-
tities which attributed a secondary nationality, of apply-
ing the criterion of such nationality. Other representa-
tives had stressed the importance of habitual residence in
the successor State. Indeed, the debate both in the Sixth
Committee and in the Commission sometimes showed a
tendency to confuse two different things, namely the
question of using a particular criterion as an analytical
tool to check certain hypotheses and the question of
whether or not it was desirable for a particular criterion
to be used by States in their practice. The distinction was
an important one and should be maintained.

9. On the sixth issue, that of non-discrimination, repre-
sentatives in the Sixth Committee had agreed with the
Working Group’s preliminary conclusion that the appli-

cation of criteria such as ethnicity, religion or language
in refusing to grant nationality to categories of persons
who would otherwise be entitled thereto was a discrimi-
natory practice and therefore unacceptable. Lastly, on
the consequences of non-compliance by States with the
principles applicable to the withdrawal or the granting of
nationality, members of the Sixth Committee had ex-
pressed the view that the question whether any relevant
principles could be invoked by individuals or whether
the debate should concentrate solely on the question of
State responsibility merited further consideration.

10. It could generally be inferred that, as far as the
problem of nationality of natural persons was concerned,
his first report, the report of the Working Group® and the
debates in the Commission and the Sixth Committee
provided all the elements necessary to complete a pre-
liminary study of that aspect of the topic.

11. That was not yet the case with the other aspect,
that is to say the nattonality of legal persons. In chapter
II, section A, of his second report, he had attempted to
outline the scope and characteristics of the matter, which
was further complicated by the many forms that legal
persons could take. Generally speaking, the problem of
the nationality of legal persons arose mainly in the areas
of conflicts of laws, the law on aliens, diplomatic protec-
tion and in relation to State responsibility. Only the last
subsection of section A dealt with the impact of States
succession on the nationality of legal persons and thus
had a direct bearing on the topic under consideration; the
other subsections were intended to present the problem
as whole in general terms and to bring out its many and
considerable complexities. The comments of members
on the various points raised in chapter II, section A,
would be particularly appreciated.

12, In 1995, the reactions of the Commission and of
the Sixth Committee had been somewhat varied.
Whereas some had been in favour of a more in-depth
consideration of that facet of the issue, others had been
more hesitant. At that session, he had expressed his own
preference for putting that area of the problem aside and
for focusing on the nationality of natural persons, but as
the Commission had requested more information for the
debate, he had feit compelled to respond accordingly,
and it was to be hoped that the Working Group currently
had sufficient material for study and could present more
detailed proposals to the Commission.

13.  With regard to chapter IlI, containing recommen-
dations concerning the future work on the topic as a
whole, and assuming that no other proposals were forth-
coming from the Working Group, he suggested dividing
the subject into two parts. He would focus first on the
nationality of natural persons, and the Commission
might then turn to the rule of the continuity of national-
ity at a later date in the framework of the topic of diplo-
matic protection, especially as it was considering pro-
posing that topic as a future agenda item.

14. Concerning working methods, he had nothing to
add to what he had already said in his first report with
regard to the balance between codification and progres-

5 See footnote 3 above.



2435th meeting—4 June 1996 21

sive development of international law on the subject, ter-
minology used, categories of State succession and the
scope of the problem. When the Working Group did its
work on legal persons, it could review those elements
and make proposals to the Commission.

15. As to the form which the outcome of the work
might take, he had already indicated that he was in fa-
vour of elaborating a declaratory instrument made up of
articles together with commentaries. If the Commission
opted for such an instrument, it might give more time to
the subject at the next session, particularly as there
would be fewer items on the agenda. In view of the
international community’s current interest in the subject,
it would not be wise for consideration to drag on for too
long. The Commission might be able to finish its first
reading of all the articles and the commentaries in the
course of a single year and would then be able to submit
them to the General Assembly. That possibility might be
discussed in the Working Group.

16. In preparing the second report, in which connec-
tion he expressed his appreciation to the secretariat for
its support, he had been encouraged by the progress
made on the question of nationality in the Council of
Europe and UNHCR. It was heartening to see that the
Commission’s work had met with a response in other
international bodies.

17. Mr. BENNOUNA, thanking the Special Rappor-
teur for his excellent and well-documented second re-
port, said he agreed on the need to aim for a declaratory
instrument. The Commission was in an area which, de-
spite the criticism levelled at the term, consisted of *‘soft
law’’, namely a general framework and a set of guide-
lines for States. The Special Rapporteur was right to say
in his report that a question of human rights was in-
volved; natural persons who were the victims of changes
in the territorial configuration of States should not be left
without a nationality.

18. It was much less clear, on the other hand, to under-
stand the value of venturing into the area of the national-
ity of legal persons and succession. The Special Rappor-
teur had focused more on nationality than on succession,
leaving out a number of issues which had an enormous
impact on the subject, for example the protection of in-
vestments and agreements on dispute settlement in that
regard, not to mention the Convention on the settlement
of investment disputes between States and nationals of
other States. Nor had he touched on the succession of
States to assets or debts. One could cite as an example
the case of a company that had debts towards a State
which no longer existed or which had split in two. The
Special Rapporteur had actuaily raised one point: the im-
pact of the change of the nationality of natural persons
on the structure of legal persons. Personally, however, he
saw no interest in touching upon succession for legal
persons, which came under another framework and
which, in fact, was very easy to settle. Either the head-
quarters were in the successor State in the event of se-
cession or, in the case of two States that merged, in the
new State, he did not see where the problem was? In any
event, a company, which, unlike natural persons, was not
bound by emotional ties, could change its headquarters
at any time. Furthermore, transnational corporations

were so interlocked and complex that it was difficult to
imagine how criteria could be set in that area.

19. In his view, it would be wiser to focus solely on
natural persons. Once finished with that issue, the Com-
mission could then decide whether or not it wished to
move on to the question of legal persons.

20. Mr. Sreenivasa RAO, joining Mr. Bennouna in
congratulating the Special Rapporteur on an excellent re-
port, said he tended to agree that an effort should be
made to achieve as much progress as possible at the next
session on what was a topical subject, although it might
not be possible to cover the entire set of articles at one
go. The topic should focus on resolving issues of succes-
sion with an impact on nationality. Nationality per se
was not a matter that concerned the Commission. There
was no need to embark upon the intractable question of
nationality as conferred by States on persons they con-
sidered as their citizens. Accordingly, he hoped that the
Working Group would confine itself to the subject of
State succession, and not nationality.

2]. Mr. de SARAM, thanking the Special Rapporteur
for an illuminating report, said that he was not sure
whether the impact of State succession on the nationality
of natural persons was limited to consideration of
whether the nationality of a natural person had been lost
or changed or whether it also extended to the conse-
quences which flowed from such a loss or change and, if
so, whether it was a matter with which the Commission
needed to deal.

22, A second, somewhat less troubling aspect, was not
so much the criteria to be taken into account in determin-
ing what particular nationality should be accorded to a
natural person in the event of loss or change of national-
ity because of State succession as State practice in that
regard was sufficient. He was unclear as to whether, in
the absence of treaty provisions, the Commission could
conclude de lege lata that there was an obligation on one
State to consult another. Consultations always took place
in context, and sometimes the context was a very diffi-
cult one. Although he saw the necessity in particular
situations for consultations to take place, he was not cer-
tain it could be said as a rule that, in the absence of a
treaty agreement, there was a general obligation to con-
sult. The Special Rapporteur had raised that point and
had said that if it was not a de lege lata provision, one
could move into progressive development; he had no
quarrel with that. The answer to that question would de-
termine to a large extent the ultimate form of the instru-
ment being prepared and also touched on a question that
the Special Rapporteur had rightly raised, that of State
responsibility for not pursuing a particular course of ac-
tion. It was to be hoped that the Working Group would
be able to shed some light on his questions.

23. Mr. IDRIS, thanking the Special Rapporteur for an
exceptionally lucid report, said he wondered whether the
title of the topic was well chosen. The Commission was
not discussing State succession per se, but the impact of
State succession on the nationality of natural and legal
persons. The Working Group would therefore need to
clarify whether the topic was State succession and its im-
pact or whether the Commission should be focusing on
the impact on the nationality of natural and legal persons
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arising out of State succession. In his view, the first
“‘and”’ in the title was misleading.

The meeting rose at 11.15 a.m.

2436th MEETING

Wednesday, 5 June 1996, at 10.10 a.m.

Chairman: Mr. Ahmed MAHIOU

Present: Mr. Arangio-Ruiz, Mr. Bennouna, Mr.
Bowett, Mr. Calero Rodrigues, Mr. Crawford, Mr. de
Saram, Mr. Eiriksson, Mr. Fomba, Mr. Giiney, Mr. He,
Mr. Idris, Mr. Kabatsi, Mr. Lukashuk, Mr. Mikulka, Mr.
Pambou-Tchivounda, Mr. Pellet, Mr. Sreenivasa Rao,
Mr. Razafindralambo, Mr. Rosenstock, Mr. Thiam,
Mr. Tomuschat, Mr. Villagran Kramer, Mr. Yamada,
Mr. Yankov.

State responsibility (A/CN 4/472/Add.1, sect. C, A/
CN.4/476 and Add.1,' A/CN.4/L.524 and Corr. 2)

[Agenda item 2]

EIGHTH REPORT OF THE SPECIAL RAPPORTEUR

1. Mr. ARANGIO-RUIZ (Special Rapporteur), intro-
ducing his eighth report on State responsibility
(A/CN.4/476 and Add.1), said that he proposed to focus
his statement on two closely interrelated issues with re-
gard to which a further effort of clarification seemed in-
dispensable before the Drafting Committee took up draft
articles 15 to 20 referred to it at the forty-seventh session
in 1995.%2 The first issue was the relationship between the
law of State responsibility, on the one hand, and the law
of collective security, on the other; the second that of
the comparatlve merits of article 4 of part two® and draft
article 20.* It was essential that the Commission should
clearly indicate its position on those two issues, which
pertained to the most crucial aspect of the development
and codification of the law of State responsibility with
regard not only to crimes, but also to ordinary interna-

! Reproduced in Yearbook . . . 1996, vol. 11 (Part One).

2 See 2434th meeting, footnote 2.

3 For the text of the draft articles of part two provisionally adopted
by the Commission, see Yearbook...1993, vol. II (Part Two),
pp. 53-54.

4 For the text, see Yearbook . ..
note 113.

1995, vol. II (Part Two), foot-

tionally wrongful acts or, in other words, also with
regard to delicts.

2. Before taking up those two problems, he wished to
revert to the question of the Commission’s competence
to interpret the Charter of the United Nations. While it
was true that the Commission was no more entitled than
any other principal or subsidiary organ of the United
Nations to produce Charter interpretations ex professo, it
was bound to take Charter interpretation problems into
account in the performance of its duties whenever the so-
lution of such problems was relevant to the solution of
the issues before it. Thus, Charter interpretation had
rightly been called for when the Commission had de-
bated the issue whether an international criminal court
could be established by a resolution of a United Nations
organ such as the General Assembly or the Security
Council. It was therefore correct for the Commission to
interpret the Charter also in the context of the considera-
tion of the institutional aspects of the consequences of
crimes. To his mind, there was not the shadow of a
doubt that the two issues he had indicated involved prob-
lems of Charter interpretation; those who denied that fact
were either disregarding legal logic or simply using a
very poor pretext to thwart the discussion of important
issues. In that connection, he referred the members of the
Commission to the report of the Commission on the
work of its forty-seventh session,” which showed that
some of the participants in the previous year’s debate
had gone well beyond a mere interpretation of the Char-
ter. They had referred to, and had approved without res-
ervation, extensive interpretations of the Charter implied
in the practice of a political organ. By wondering
whether, given the Council’s liberal interpretation of a
‘“‘threat to the peace’’ there was anything left for the
Commission to consider in connection with the conse-
quences of crimes, those members had admitted a for-
tiori that it would be perfectly appropriate for the Com-
mission to deal with Charter interpretation in order to
solve a problem that was before it.

3. Turning to the first of the two issues he had men-
tioned, namely, the relationship between the law of State
responsibility and the law of collective security, he said
that he was convinced of the necessity to keep them dis-
tinct. Considering the lack of institutionalization of the
law of State responsibility and the relatively advanced
degree of institutionalization, however imperfect, of the
law of collective security, to bundle the two together de
lege lata or de lege ferenda would inevitably lead to the
subjection of the former to the latter. It would simply
lead to the provisions and procedures relating to the
maintenance of international peace and security being
extended to the area of State responsibility.

4. At the forty-sixth and forty-seventh sessions, it had
become clear that some members of the Commission
were opposed to the preservation of article 19 of part
one’ because they considered that the consequences of
international crimes of States simply should not be cov-
ered by the draft on State responsibility. Their most im-
portant argument seemed to be that the acts qualified as
examples of crimes in article 19 of part one were of such

5 Yearbook . . . 1995, vol. 11 (Part Two), paras. 271 and 272.
6 See 2427th meeting, footnote 7.
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a nature as to fall into one or other of the situations
envisaged in Article 39 of the Charter of the United
Nations as conditions for Security Council action under
Articles 40 and the following. In other words, the identi-
fication of crimes and their substantive and procedural
consequences would fall totally under the provisions of
Chapter VII of the Charter. Consequently, to provide for
crimes in a convention on State responsibility would, ac-
cording to that theory, be superfluous and contrary to the
Charter. That would apply, although not exclusively, to
any procedures, and most particularly to any institutional
procedures, that a future convention might introduce for
the determination of the existence or attribution of a
crime or the consequences thereof. Such had been the
reasoning of certain members who considered that arti-
cle 19 of part one should not have been adopted or that
any provisions following up that article in parts two and
three, including in particular draft articles 15 to 20 as
proposed in the seventh report, should be rejected or
should be considered only at the stage of second reading.
That would obviously imply the subjection of the rights
and obligations of States under the law of State respon-
sibility, not only to the power of recommendation of the
Council and the General Assembly under Chapter VI
and Articles 10 and the following of the Charter, but also
to any powers vested in the Council under Chapter VII
and related provisions or any powers of decision with
which the Assembly might be found to be endowed
other than the power of recommendation provided for in
articles 10 and the following. That would, for example,
be the possible impact on the rights and obligations of
States of the establishment by the Assembly, in
conformity with a suggestion made by one member of
the Commission, of an international criminal court as a
subsidiary body-—an act which, in his own view, would
be utterly ultra vires. Consequently, as already stated,
bundling together those two branches of the law would
lead inevitably to subjecting the rights and obligations of
States deriving from the law of State responsibility to the
power of political organs—something that would, in his
opinion, be contrary to lex lata and completely inappro-
priate de lege ferenda.

5. So far as lex lata was concerned, he deemed it indis-
pensable to reject once more the argument that the law
of State responsibility should not deal with international
crimes of States because that matter belonged to Chapter
VII of the Charter and, as such, to the exclusive compe-
tence of the Security Council. That was tantamount to
saying that the powers of the Council were unlimited.

6. It would, of course, not be proper or possible at
present for the Commission to try to determine exactly
where the boundary of those powers lay. He was firmly
convinced, however, that those powers did not reach far
enough to cover completely the rights and obligations of
States in the area of State responsibility.

7. First of all, the Charter of the United Nations made
the well-known distinction between the Security Coun-
cil’s role under Chapter VI and its role under Chapter
VII. Any issues between States relating to the rights and
obligations deriving from an internationally wrongful
act, obviously including, first and foremost, the issues of
the existence and attribution of such an act, pertained to
Chapter VL. Since any action of the Council under that

Chapter was merely recommendatory and non-binding, it
could not affect any rights and obligations deriving from
the law of State responsibility. Any alteration, termina-
tion or suspension of such rights could therefore be done
only by mutual agreement between the interested parties
or through binding third-party procedures.

8. Chapter VII of the Charter was, of course, another
matter, but, even in that case, there was a demarcation
line inherent in the very nature of the function for the ex-
ercise of which binding decision powers were attributed
to the Security Council by Chapter VII. The function in
question was that of determining the existence of the
conditions contemplated in Article 39 of the Charter and
deciding on the measures to be applied by States or by
the Organization in order to deal with a particular situa-
tion. That function extended neither to adjudication nor
to law-making; still less did it extend to a constituent
role. It followed that the Council had no more power un-
der Chapter VII than under Chapter VI to terminate or
alter the rights and obligations for States deriving from
the law of State responsibility or from any other rules of
international law. The fact remained, however, that the
Council could, in the exercise of its powers for the resto-
ration or preservation of peace and security, take deci-
sions requiring a suspension or, as it were, a compres-
sion of the rights and obligations of the States involved,
but only to the extent strictly necessary for the proper
performance by the Council of its function relating to the
maintenance of international peace and security,

9. The problem did not arise exclusively within the
framework of international law of collective security.
Limitations of a similar kind existed in national legal
systems, which had constitutional or legislative rules that
could be brought into play in the event of war, grave
civil disorder or natural disaster. In such cases, the ex-
ecutive could proclaim a state of emergency, a state of
siege or martial law to enable the Government to rule by
decree and to suspend civil and political rights and liber-
ties. It was an accepted principle, however, that excep-
tional measures of that kind affected individual or col-
lective rights only to the extent and for the length of time
strictly necessary to deal with the emergency situation.
The restriction was even more evident in the case of or-
dinary police action intended to maintain public order or
to prevent or prosecute criminal conduct.

10. A similar principle obviously applied, muratis mu-
tandis, to the effects on the rights and obligations of
States of any decisions taken by the Security Council in
the presence of a threat to the peace, a breach of the
peace or an act of aggression. It followed that the
subject-matter of the consequences of crimes—or, for
that matter, of any internationally wrongful act—was not
one which belonged de lege lata to the competence of
the Council. The limitation of the Council’s powers un-
der Chapter VII was in fact to be drawn from the rel-
evant Charter provisions even more convincingly—de
lege lata—than would be the case within the framework
of a national Constitution. National legal systems were
inherently organized systems in which private parties
were inherently subject to governmental power, whereas,
in international society, organization was still the excep-
tion and any form of majority rule or ‘‘supra-
ordination’’ was even more exceptional, especially in the
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case of a ‘‘supra-ordination’’ of restricted bodies charac-
terized by even more restrictively distributed voting
rights. It followed that any function or power attributed
to an international body, especially a body of the kind
described, could not reasonably be interpreted exten-
sively, especially if it meant attributing to the political
body in question, essentially concerned with peace-
keeping or peacemaking, law-making or adjudicatory
functions which did not fall within its purview.

11. As alawyer, he found it difficult to conceive of the
United Nations membership having accepted a deroga-
tion from the principle of equality of States for such pur-
poses. Yet that was precisely the daring proposition that
the Commission was being asked to accept by those
members who suggested that the consequences of crimes
should be left to the exclusive care of the Security Coun-
cil. For his part, he firmly believed that law-making had
not been entrusted to the Council and that State respon-
sibility for crimes, not to mention delicts, did not fall
among the matters with which a political organ was le-
gally empowered to deal. It would therefore be very
strange if the Commission concluded otherwise.

12. All the arguments he had advanced in the context
of lex lata applied a fortiori to lex ferenda. The notion
that a political body, and particularly a restricted one,
should be entrusted with the judicial or law-making
powers necessary to deal with the international crimes of
States was contrary to the most elementary principles of
a civilized legal system. For the reasons already given in
the sixth’” and seventh® reports on State responsibility, it
would be the negation of the very idea of law.

13. Referring to the question of the relative merits of
article 4 of part two and of draft article 20 as possible
ways and means by which the Commission might pre-
serve the necessary distinction between the law of State
responsibility and the law of collective security, he reit-
erated the view that the preservation of article 4 would
involve an unacceptable subordination of the articles on
State responsibility to the provisions and procedures of
the Charter of the United Nations relating to the mainte-
nance of international peace and security. Apart from the
danger represented by the words ‘‘as appropriate’’,
which seemed to imply that the question whether the law
of State responsibility should bend before the law of col-
lective security was a political matter to be settled in
each specific case by the political organ concerned, the
article seemed clearly to mean that any rights and obliga-
tions of States deriving from the provisions of part two
of the draft and eventually from the corresponding provi-
sions of a convention on State responsibility could be
put in jeopardy or, in other words, terminated or altered
as well as suspended by political decisions taken by the
United Nations simply on the basis of the fact that such
decisions had been taken within the framework of the
Charter provisions relating to the maintenance of inter-
national peace and security. Considering that the article,
as formulated, referred to the legal consequences of an
internationally wrongful act of a State set out in the pro-

7 Yearbook . . . 1994, vol. II (Part One), document A/CN.4/461 and
Add.1-3.

8 See 2434th meeting, footnote 5.

visions of part two of the draft, the caveat seemed to be
intended to apply to delicts as well as to crimes. Consid-
ering also the close interrelationship between part two of
the draft, on the one hand, and parts one and three on the
other, it was likely that the impact of article 4 would ex-
tend to the whole future convention on State responsibil-
ity. Considering further that the provisions of the article
in question would inevitably also affect the further de-
velopment of the law of State responsibility, the subordi-
nation of that law to the law of collective security would
undoubtedly be the result in the future and for an unlim-
ited period of time.

14.  On the other hand, draft article 20 aimed to pre-
serve the integrity of the law of collective security with-
out making it prevail over the law of State responsibility.
To that end, he had inverted the order of the two sets of
rules in that article with a view to ensuring, on the one
hand, that the rules on State responsibility would not in-
terfere with the Security Council’s legitimate measures
for the maintenance of international peace and security
in conformity with the Charter and, on the other, that
those rules would not be subject to derogation through
decisions of the Council. Of course, he was also relying
on the judicial competence attributed by draft article
19 of part two’ to ICJ for determining the exis-
tence/attribution of a crime. Considering the different
kinds of relationships thereby established between the
law of State responsibility and the law of collective secu-
rity, he thought it possible to extend the impact of the
draft article to internationally wrongful acts in general,
as covered in part two, including delicts as well as
crimes. Therefore, draft article 20 was by far preferable
to article 4 in a convention on State responsibility be-
cause, whatever its shortcomings, it certainly respected
the law of State responsibility to a greater extent.

15. He was, of course, aware that some members of
the Commission preferred not to take a position on draft
article 20, to leave article 4 as it stood and to postpone
any decision on crimes or on the ‘‘institutional’’ aspects
of their consequences until the second reading. That
would not be a wise course. First of all, the postpone-
ment until second reading of the whole subject of crimes
would leave a great gap in a draft whose provisions in
part two and part three had been conceived solely for or-
dinary internationally wrongful acts. The ‘*freeze’’, so to
speak, on article 19 of part one would not only prejudge
in a negative sense the very distinction between ordinary
wrongful acts and the most serious among the erga om-
nes breaches of international law, but would also make
manifest—article 19 of part one remaining, despite the
freeze, in part one—a curious renunciation on the part of
the Commission to dealing with those most serious
breaches.

16. The postponement of the treatment of crimes
would create, in particular, a very ambiguous situation
with regard to the two issues which he had been address-
ing in his introduction to the eighth report. It must be re-
alized that the solutions given to those two issues at the
current session would affect the international law of
State responsibility, for better or for worse, well before

9 For the text, see Yearbook. .. 1995, vol. Il (Part Two), foot-

note 117.
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the Commission’s draft went through a diplomatic con-
ference and eventually came into force as an interna-
tional convention. Rightly or wrongly, not only scholars
but also Governments drew conclusions from what the
Commission accepted or rejected and even from what its
members or special rapporteurs proposed or stated with
regard to any issue. The same comment obviously ap-
plied to any inaction on the part of the Commission on
given aspects of a draft. Thus, the postponement to sec-
ond reading of the treatment of crimes in part two and
part three—namely, the postponement of the considera-
tion of problems covered by draft articles 15 to 20 as
proposed at the preceding session—would not fail to
have important consequences with regard to the applica-
tion and development of the law of State responsibility.
It would be indicative of the Commission’s views about
the chances of survival of article 19 of part one as
adopted on first reading and would also send a message
to all concerned about the way in which the Commission
envisaged the relationship between the law of State re-
sponsibility—as applicable especially, but not exclu-
sively, to crimes—and the law of collective security. A
postponement would also acquire a particularly grave
significance in respect of the crucial issues—de lege lata
and de lege ferenda—which scholars had been debating
for several years with regard to the powers of interna-
tional political and legal bodies. The mere postponement
would create at least a temporary vacuum in the law of
State responsibility. And just as nature, which abhorred a
vacuum, immediately sought to fill it, in the same way
international political bodies would hasten to assert and
exercise legally questionable powers in an area not be-
longing to them. Those bodies would wait neither the
two years between the first and second readings nor the
time that elapsed between the finalization of the draft,
the diplomatic conference and the entry into force of a
convention. They would quickly conclude that, at least
in the view of the Commission, which after all was com-
posed of jurists, the law of State responsibility gave way,
so to speak, to the law of collective security or, more
precisely, to a questionable competence of a political
body in an area that only the law of State responsibility
must naturally be called on to cover.

17. In conclusion, he said that the Commission was
confronted with a crucial choice: between doing a distin-
guished service, or a disservice, to the preservation, de-
velopment and codification of the law of international
responsibility of States. The Commission would do a
service to that law if it included, among the articles it
adopted on first reading, provisions on the consequences
of crimes—particularly with regard to the ‘‘institu-
tional’’ problem—sufficient at least to eliminate any
possibility of doubt, even during the period between the
first and second readings, as to which law and which in-
ternational body or bodies should concur—with States—
in the implementation of those consequences. An essen-
tial element of the institutional aspect would have to en-
visage a significant judicial role for ICJ as an indispen-
sable complement of any preliminary determination by
the General Assembly or the Security Council on the ex-
istence of a crime. The Commission would, however, do
a disservice to the law of State responsibility—not to
mention other areas of international law—if it accepted,
whether expressly or by implication, the baneful theory

according to which the consequences of crimes were ex-
clusively a matter of collective security to be handled ex-
clusively by a political body. Considering the obvious
impact of a mere postponement of the choice (a decision
by which the Commission would practically ‘‘wash its
hands’’ of a most crucial matter), he urged members not
to yield to that temptation.

18. The Commission had a unique chance to make a
significant contribution to placing both the development
of the law of State responsibility and the law of collec-
tive security itself on a more acceptable track.

19. Mr. ROSENSTOCK said that the Special Rappor-
teur’s introduction had focused essentially on questions
which had already been referred to the Drafting Commit-
tee. He had not heard any new arguments, but only mis-
leading analogies which were not in support of the prem-
ises for which they had been asserted. He had, however,
noted that, in his eighth report, the Special Rapporteur
recognized the possibility of replacing the term
‘‘crimes’’ by the expression ‘‘internationally wrongful
acts of a very serious nature and dimension’’, which
would make it possible to avoid the inescapable penal
implications and leave open the question whether the
Commission was describing two qualitatively different
categories or a continuum which went from minor de-
licts to a serious breach to acts of a very serious nature
and dimension. He nevertheless wondered whether it
made sense to adopt that new phrase in the framework of
the consideration of part two on consequences without at
the same time re-examining article 19 of part one. That
was one of several reasons for taking the advice offered
by Mr. Vereshchetin at the forty-sixth session to post-
pone consideration of the possible consequences of arti-
cle 19 of part one until the second reading, when the
Commission could consider article 19 and possible con-
sequences together.'” As the Special Rapporteur fa-
voured reconsidering article 4 of part two, he could not
logically decline to do the same for article 19 of part
one, which, in several respects, had the same status.

20. Without wishing to embark on an in-depth consid-
eration of the arguments set forth in the eighth report to
support the text of draft articles 18 and 19 of part two, he
drew attention to the subjective nature of the Special
Rapporteur’s analysis of what constituted lex lata. For
example, his argument that a recommendation of the
General Assembly did not violate Article 12 of the Char-
ter of the United Nations flew in the face of the meaning
and intent of the text. That the Special Rapporteur
should maintain, in support of that analysis, that Article
12 might not always have been strictly observed was a
trifle astonishing, in particular as an argument before the
Commission. Article 2, paragraphs 2, 4 and 5, as well as
Article 55 of the Charter had been violated more often
than Article 12. It was to be hoped that the Commission
would not be party to the view that the violation of an ar-
ticle established lex lata, thereby permitting a conduct in
conflict with the said article.

21. To show that those proposals did not infringe Arti-
cle 24 of the Charter, the Special Rapporteur asserted
that certain acts, which he called crimes, did not consti-

10 See Yearbook . . . 1994, vol. 1, 2339th meeting.
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tute threats to the peace or even situations that could lead
to international friction. He considered it useful in that
connection to quote from the statement made by the
President of the Security Council on 31 January 1992:

The absence of war and military conflicts among States does not in it-
self ensure international peace and security. The non-military sources
of instability in the economic, social, humanitarian and ecological
fields have become threats to peace and security.

22. The arguments put forward by the Special Rappor-
teur were not convincing; furthermore, it was difficult to
take a position on the issue as long as the Commission
did not know with certainty whether it was talking about
crimes or internationally wrongful acts of a very serious
nature and dimension. It was certainly not reasonable to
brush aside the problem, as the Special Rapporteur did in
one paragraph of chapter I of his eighth report, by airily
asserting that the scope of the concept of so-called crime
was lex lata, because the evidence to support such a con-
clusion did not exist. A statement made in the same
paragraph that the role assigned to the Security Council
by the Charter constituted lex ferenda was only slightly
more breathtaking. The Special Rapporteur’s arguments
that his proposals were not incompatible with Articles
18, 27 and 39 of the Charter were no more convincing at
the current session than they had been at the preceding
one. His idea of creating, in the context of the United
Nations, by separate treaty, regimes incompatible with
those Articles of the Charter, among others, was no more
appealing as a matter of policy than it was as a matter of
law. Nowhere were the members of the Commission re-
assured that that would not lead to a major weakening of
the system, which, although imperfect, was the best as
yet devised for dealing with issues of collective security.
It seemed grossly ambitious, to say the least, to attempt
to use the topic of State responsibility to amend the
Charter, de jure or de facto, whether for the sake of jus-
tice and equality or for more pedestrian and academic
reasons and preoccupations.

23. Concerning the arguments deployed by the Special
Rapporteur to put into question the existing text of arti-
cle 4 of part two, the Drafting Committee might consider
their validity if the Commission decided to refer the
question back to it. Consideration should also be given
to whether reopening already adopted articles was con-
sistent with the Commission’s commitment to conclude
the first reading of the draft articles on State responsibil-
ity at the current session. The elaborate and cumbersome
regime contained in the proposed articles posed other
problems which the Special Rapporteur did not seem to
address. Did it make sense to postulate a regime based
on States’ accepting the jurisdiction of ICJ for the ex-
tremely sensitive area of so-called crimes of State? It
was one thing to ask States to go a bit further than they
ever had before. It was quite another to require a quan-
tum leap in an area in which there was a demonstrated
lack of willingness to take small steps. There were also
other practical problems with the proposed system, to
which Mr. Bowett had referred at the preceding ses-
sion.”” More generally, was it realistic to expect that
States would accept greater restrictions on their response

11 See Official Records of the Security Council, three thousand and
forty-sixth meeting.
12 See Yearbook . . . 1995, vol. I, 2392nd meeting.

by way of a countermeasure to extremely serious acts
than to relatively minor ones? Was the coherence of the
regime for countermeasures enhanced by borrowing the
notion of interim measures from an entirely different
context? Finally, speaking of crimes by States under-
mined the notion of individual responsibility and thus
reduced the effect of the Commission’s work on a
draft statute for an international criminal court and the
draft Code of Crimes against the Peace and Security of
Mankind.

24. He reserved the right to return to chapter II of the
Special Rapporteur’s eighth report, which he had only
been able to peruse. But he was against the idea of re-
considering article 12 of part two. If there was any rea-
son to look again, a third time, at article 12, it was not to
raise the same tired issues again, but perhaps to consider
in plenary whether part three provisionally adopted by
the Commission at the preceding session'® made the arti-
cle unnecessary.

25. Mr. VILLAGRAN KRAMER said that the Com-
mission’s attitude towards the conclusion of its work of
codification and progressive development of the law on
State responsibility was very positive. The Commission
was not sidestepping the subject of crimes or the conse-
quences that flowed from them at the international level.
In the case of lex lata, there were no provisions, though
the Commission could produce a text. The question,
however, was how far it would venture into the field of
lex ferenda.

26. The question of crimes was, of course, not only ex-
tremely important, but also highly sensitive. In the 1960s
and 1970s, it had been set in an ideological context. So-
viet writers had submitted proposals with a view to plac-
ing the discussion in that context and the then Special
Rapporteur, Mr. Ago, had put forward ideas to avoid
creating an ideological conflict in the law and in the
Commission. The question had now taken on another di-
mension. It was clear that there were jus cogens rules
which, though not themselves erga omnes, had erga om-
nes effects: a breach of them could result in an interna-
tional crime, namely, a serious act prejudicial to an es-
sential interest of the community of States. In that
regard, he agreed that an international crime produced
erga omnes effects and not only with regard to the di-
rectly injured State. Consequently, the problem for ju-
rists was now no longer to ask whether international
crimes existed since the debate had moved on. It was
now a question of conceptualization.

27. Many jurists from third world countries drew a dis-
tinction between the Charter of the United Nations prior
to General Assembly resolution 377 (V), entitled ‘‘Unit-
ing for peace’’, adopted at the time of the Korean War,
and the Charter after that resolution. According to those
jurists, there had been a de facto revision of the Charter
which had not taken the form of inflexible rules or of a
text revising it. It was a de facto revision that had taken
shape over time.

13 For the text of the articles of part three and the annex thereto pro-
visionally adopted by the Commission at its forty-seventh session, see
Yearbook . . . 1995, vol. Il (Part Two), chap. IV, sect. C.
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28. In 1992, the sceptics had had a big shock when the
Security Council had taken far-reaching decisions with
respect to Iraq involving sanctions and restrictions on its
territorial rights, serious political limitations and prohibi-
tions within its territory, more particularly with regard to
the right or otherwise to manufacture weapons, in other
words, restrictions on its sovereignty.

29. Nowadays, the debate, which could not be ignored,
was about the Security Council’s powers. Reisman, a
Yale University professor, had concluded, in an analysis
of the decision handed down by ICJ in the cases con-
cerning Questions of Interpretation and Application of
the 1971 Montreal Convention arising from the Aerial
Incident at Lockerbie (Libyan Arab Jamahiriya v.
United Kingdom) (Libyan Arab Jamahiriya v. United
States of America), that the Council had powers under
which it could suspend the effects of an international
treaty. The Council therefore filled an extraordinary role
of which the Commission must be aware.

30. He would invite members to ponder what their atti-
tude would be if an international treaty embodied provi-
sions similar to article 19 of part one or article 5 or to
draft articles 15 to 20 of part two of the draft, if they
themselves were responsible for advising the representa-
tive of their country on the Security Council. How would
they answer the question whether the Council had fewer
powers or whether it retained the powers vested in it un-
der the Charter in the event of a threat to the peace, a
breach of the peace or an act of aggression? Would any
restrictions be of a legal, political or other kind?

31. As to the verification of legality to which the Secu-
rity Council’s acts might be subject, he would refer to an
article by Mr. Bowett which had appeared the previous
year' and from which it was apparent that the advisory
opinions of ICJ were the only possible way of verifying
legality. In theory, therefore, it was not impossible that
the Council might unanimously generate a situation of
‘‘agreed’’ illegality. Consequently, in his view, the law
of the Charter could be applied and borne in mind, but
not changed.

32. The term ‘‘crime’’ was not important in itself and
the Commission could consider another phrase such as
‘‘a heinous wrongful act’’, as proposed by Mr. Pellet at
the preceding session. Above all, it was important to
complete the codification of lex lata. If the Commission
could start on the de lege ferenda exercise as well, that
was to be welcomed.

33. Mr. BOWETT said that he fully shared the premise
from which the Special Rapporteur started, namely, that
the Security Council could at best ask Member States to
suspend the exercise of their rights in the interests of
international peace and security and that it could not al-
ter, modify or negate those rights. The question therefore
was which organ would be empowered to determine
whether a State had committed a crime. There were three
possible choices. The first was to create a new body for
the purpose, but that choice had little chance of success.

14 D, Bowett, *‘The impact of Security Council decisions on dis-
pute settlement procedures’’, European Journal of International Law,
vol. 5, No. 1 (1994), pp. 89-101.

The second choice was to have recourse to the Council.
The advantage there was that the Council already had
competence under the Charter of the United Nations and
that its intervention did not therefore require the consent
of States. The drawback was that the Council was a po-
litical body. Sharing, as he did, all of the Special Rap-
porteur’s misgivings about conferring on a political or-
gan responsibility for deciding whether a State had
committed a crime, he had proposed, at the preceding
session,'” that that task should be entrusted to a commis-
sion of jurists. The Special Rapporteur, for his part, had
opted for the third choice, which was to have recourse to
ICJ. As the Court had jurisdiction only if States accepted
its jurisdiction, the Special Rapporteur proposed that
such consent should stem from ratification of the future
convention. Obviously, that solution would be likely to
deter very many States from signing the convention,
which would remain a dead letter.

34. Mr. PELLET said that the Special Rapporteur had
rightly taken the view that the distinction between
crimes and delicts should be retained, that that distinc-
tion was now enshrined in positive law and that it would
be unwise to postpone codifying the rules applicable to
crimes until later. The Special Rapporteur had, however,
been wrong to try to link the law of State responsibility
to the law of collective security at any cost. The two as-
pects were perhaps linked, but, in the case of the topic
under consideration, one had to deal with the first while
avoiding any encroachment on the second; in other
words, a satisfactory form of wording for article 4 and, if
necessary, for draft article 20 had to be found. The sys-
tem under the Charter of the United Nations was a given
whose mechanisms could be used or ignored, but it
would be very inadvisable to try to change it.

35. Furthermore, the Special Rapporteur had drawn
numerous analogies with internal law. Such analogies
were often misleading, but, if they really had to be made,
it was on the Charter of the United Nations that constitu-
tional value should be conferred and not, as the Special
Rapporteur did, on the law of the international respon-
sibility of States which would have more in common
with the law of civil liability. The Special Rapporteur’s
approach to the actual process of arriving at legal norms,
which he regarded as existing per se, was also surprising.
Law was a product of politics and its processes, a fact
that no desire for doctrinal purity could alter. National
law was made by parliaments, and international law by
States within bodies such as the General Assembly and
the Security Council but, above all, at diplomatic confer-
ences. That law was made according to rules which, in
the case of the Assembly and the Council, were laid
down in the Charter. Thus, the Special Rapporteur had
managed to weaken his own argument by blaming the
system under the Charter and making the mistake of
latching an institutional provision onto a legal provision
in the draft articles. When the Commission had included
Jjus cogens in articles 53 and 64 of the Vienna Conven-
tion on the Law of Treaties, it had done precisely what
had to be done, namely, it had alerted the international
community to a problem and tried to solve it. It should
do the same in the case of crimes, that is to say, it should

15 See Yearbook . . . 1995, vol. 1, 2392nd meeting, para. 53.
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show that international crimes of States—or, if one
wanted to avoid the word ‘‘crime’’—particularly serious
violations of a kind that were different from mere
delicts—did indeed exist, show what the consequences
were and regulate the matter conclusively. If, once that
task had been carried out, an institutional provision
proved to be necessary, that would be the time to deal
with the matter.

36. Mr. IDRIS said that he would like to seek serious
clarification on two points, First, had the Special Rap-
porteur considered any alternative formulation for the
expression ‘‘crimes of States’’, since there was a fairly
substantial body of opinion in the Commission that the
use of the word ‘‘crime’” was neither necessary nor ap-
propriate and that it was not simply a matter, as the Spe-
cial Rapporteur stated, of a purely ‘‘terminological prob-
lem’’? The second point concerned the very serious
issues to which the proposals made by the Special Rap-
porteur in draft article 19 of part two gave rise since they
tended to involve the General Assembly, the Security
Council and ICJ in finding that a State had committed a
crime. According to the Special Rapporteur, those pro-
posals would apply only as between the parties to the fu-
ture convention on State responsibility and would not af-
fect obligations under the Charter. The question then was
whether the proposals were consistent with the respon-
sibilities and relations that should exist as between the
Assembly, the Council and the Court. Moreover, if a
matter were referred to the Assembly or the Council,
would that not be tantamount to introducing a procedure
other than the one envisaged under the Charter? Lastly,
if the reply to the question whether there had been a
crime was in the affirmative, would those proposals not
have the serious consequences of a use of force contrary
to the Charter and its provisions on domestic jurisdic-
tion? It was crucial to clarify those extremely important
points.

37. Mr. LUKASHUK said that a considerable number
of norms of international law had been produced over
the past 10 years, but there were still gaps so far as
mechanisms for applying them were concerned. The
adoption of the draft articles on State responsibility
would mark a significant step forward, particularly since
those articles were already regarded as norms of interna-
tional law: provisions among those examined by the
Commission had, for example, been invoked in the Rain-
bow Warrior case.'® All those considerations, along with
the General Assembly resolutions, thus vested the Com-
mission with special responsibility for completing its
consideration of the draft articles in question on first
reading. The difficulties to which the consideration of
those articles had given rise within the Commission was
an indication of the difficulties that their consideration
by Member States in the Sixth Committee would en-
counter. But the fact that States were apparently still not
ready to take strong measures to improve the application
of international law should not prevent the Commission,
as a body of independent experts, from fulfilling its task
of strengthening international law and the draft articles

16 Ruling of 6 July 1986 by the Secretary-General (United Nations,
Reports  of International Arbitral Awards, vol. XIX (Sales
No. E/F.90.V.7), pp. 197 et seq.).

were on the whole likely to help it do so. None the less,
they obviously could not be accepted universally without
some compromise on a number of provisions.

38. The concept of crimes of States was fairly wide-
spread throughout the legal literature and its use should
in principle have no adverse effects. ‘‘Criminalization’’
certainly existed in international law, as was attested to
by the settlement that had followed the Second World
War and the measures taken against Iraq. Since the
Commission’s main task was to save such an important
draft, however, the word *‘crime’’ should perhaps be re-
placed by another form of wording such as ‘‘particularly
serious violation’’. As to the powers and functions of the
General Assembly and Security Council, they gave rise
to special political and legal problems that affected the
constitution of the international community, namely, the
Charter of the United Nations. At the very least, there-
fore, it was a matter of a broad interpretation of the
Charter. The Commission was entitled to interpret the
Charter, but must bear in mind the possibilities of that
interpretation being accepted by States. If no agreement
could be reached, the draft articles should perhaps be re-
ferred to the Assembly in the form of annexes. In more
practical terms, the task of the Commission, and of the
Sixth Committee, would be facilitated if all the draft arti-
cles on State responsibility, which constituted a whole,
were grouped together in a single document. He con-
gratulated the Special Rapporteur and thanked him for
having carried out a colossal task and made a significant
contribution to the progressive development of interna-
tional law.

39. Mr. EIRIKSSON said that his basic premise was
that the Commission should not revisit part one of the
draft articles, still less article 19. As he had explained at
the previous session, he had no difficulty with the con-
cept of crime of States or in calling that kind of crime a
““crime’’. The Special Rapporteur should be congratu-
lated on having done exactly what he had been asked to
do, namely, on having devised a system to complete the
preparation of a complete set of draft articles. He saw no
difficulty in following what some might regard as a radi-
cal path, although he realized that States might not ulti-
mately follow it. But it would be for them to tell the
Commission so at some later stage.

40. As to the links between politics and law, and spe-
cifically the role of the Security Council, he would once
again voice his dissatisfaction with some of the paths
followed by the Council. As he had already stated in the
context of the draft Code, while there had to be a link be-
tween the law and the activities of the Security Council,
it was for some other body to determine what the law
was. So far as the link between judicial settlement and
countermeasures was concerned, there was no need to
revisit article 12 of part two otherwise than to see if
some of its provisions had not become pointless as a re-
sult of the adoption of part three of the draft articles.

41. The Commission had adopted part three of the
draft articles, article 5, paragraph 2, of which provided
for compulsory arbitration in the event of countermeas-
ures. It would perhaps be advisable to extend that con-
cept of compulsory arbitration to any case in which a
crime under article 19 of part one was committed and to
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elaborate some mechanism to that effect instead of con-
sidering machinery such as that contemplated by the
Special Rapporteur or Mr. Bowett. In the circumstances,
he therefore proposed that crimes should be the subject
of a separate section in part two. The section would start
with the articles following article 6 bis and would spec-
ify which provisions in that article were not applicable to
State crimes. As article 4 of part two would remain as
drafted, part two would include an article similar to draft
article 18 proposed by the current Special Rapporteur
and even to former article 14 proposed by the previous
Special Rapporteur, Mr. Riphagen,'” as well as a specific
reference to compulsory arbitration if it was stated that a
crime had been committed.

42. Mr. CRAWFORD said that, if it was to be able to
complete its first reading of the draft articles at the cur-
rent session, the Commission should focus on points of
agreement, rather than on the differences of opinion that
continued to arise.

43. To begin with, it was accepted that the Commis-
sion could not, directly or indirectly, amend or seek to
amend the Charter of the United Nations. In a number of
ways the Charter was lex specialis. The Commission
could not tamper with it. Rather, its concern should be
with the lex generalis of State responsibility. State re-
sponsibility formed a set of rules of general international
law applicable unless the provisions of the Charter were
duly applied to the contrary in a given case. Secondly,
the Commission could not allow itself to reopen the de-
bate on part one of the draft articles at the current late
stage, since no agreement would be reached.

44. Thirdly, flexibility was called for. Regarding the
nomenclature of serious breaches of international law, it
seemed entirely possible for the Commission to include
in the commentary to part two, and also of course in its
report to the General Assembly, an explanatory note in
which it would make it clear that the issue of terminol-
ogy was left open and that it would return to it when it
considered the draft articles, including, of course, article
19 of part one, on second reading. It was a fact that the
terminology used needed reconsideration, given that dif-
ferent views were held and that different views were
possible. For example, the French word délir seemed to
have penal overtones that its English equivalent *‘tort’”
did not have. It could be clearly seen from the commen-
tary to article 19 of part one'® that the Commission had
not proceeded from an acceptance of the concept of
“‘crimes’’ to an acceptance of the concept of ‘‘different
consequences’’. Rather, the opposite was true: it had
come to the conclusion that there were some acts of a
qualitatively different character, which it had called
“‘crimes”’—a word which, furthermore, was placed in
quotation marks in the bulk of the commentary.

45. It seemed that there was a category of most serious
violations of fundamental norms of international law and
the Commission must therefore not hesitate to make dis-
tinctions. It was significant that, in codifying the law of
treaties, it had made a categorical distinction between jus

'7 For the text, see Yearbook ... 1985, vol. Il (Part Two), p. 21,
footnote 66.
18 See 2427th meeting, footnote 7.

cogens norms, for the application and interpretation of
which there was compulsory jurisdiction, and non-jus
cogens norms.

46. At the current session the Commission must elabo-
rate a set of consequences of serious violations of inter-
national law. In that regard, article 19 of part one, by the
distinction it established between ‘‘international crimes”’
and ‘‘international delicts’’, raised practical as well as
conceptual difficulties which should be reconsidered in
the context of part three of the draft.

47. It must of course be borne in mind that, if the State
became subject to adverse consequences arising specifi-
cally from an accusation of international criminality and
which would not otherwise have arisen, then, as a gen-
eral principle of law, that State had a right to clear its
name. Some additional provision for jurisdiction was
therefore required, which should leave aside the question
of the Security Council. The Commission could reach a
compromise, but only if it considered its work on the
topic as a continuum with a distinction between the first
and second readings of the draft articles.

48. Mr. PAMBOU-TCHIVOUNDA, offering his pre-
liminary comments on the eighth report of the Special
Rapporteur, said that the debate on the topic had been
going on for so long, with no end in sight, quite simply
because the Commission wanted to close its eyes to the
fact that the debate was basically addressed to itself. For
it was the Commission that was at the origin of what had
now become an accepted fact, rather than a working hy-
pothesis, for the construction of a comprehensive system
of State responsibility. And if its work was to be positive
and objective, no methodological misunderstanding must
be allowed to arise from the tacit adoption of an ap-
proach based on the assumption that the concept of
“‘crime’’ had a political connotation. That would be tan-
tamount to giving the concept of ‘‘international crime’” a
political content.

49. The Commission would be making a mistake if it
adopted such an assumption because, by so doing, it
would completely reverse the approach it had hitherto
followed; it would call itself into question, particularly
where its role in the codification of the law of State re-
sponsibility was concerned. On the other hand, by avoid-
ing that wrong turn, by not reopening the debate on part
one of the draft as adopted on first reading and by opting
for a realistic and coherent approach, it would succeed in
formulating substantive rules on the topic, while provid-
ing for procedural rules to implement the substantive
rules. The temptation to favour the political aspect of the
concept of *‘‘State crime’’ would then become less ap-
pealing. Were it to proceed in any other manner, the
Commission would unduly favour the Security Council,
and, by the same token, the political dimension. And it
was impossible to abandon a considerable segment of
the law of responsibility to that merely political dimen-
sion.

50. In fact, no provision of the Charter of the United
Nations, either in Chapter VII or elsewhere, assigned ju-
risdiction to the General Assembly or the Security Coun-
cil in matters of international responsibility of States.
However, an instrument that had the same value as the
Charter, namely, the Statute of ICJ, contained a provi-
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sion, its Article 36, which gave the Court jurisdiction as
to the substance over disputes relating to responsibility.
In its deliberations concerning the machinery to be es-
tablished, the Commission must not forget that compe-
tence of the Court. He wondered whether, by striving to
overlook the role of the Court, the Special Rapporteur
was not attempting to circumvent the problems posed by
its current functioning. The Special Rapporteur had thus
proposed a two-track system, comprising a political
track to safeguard sovereignties by means of the concili-
ation mechanism, and a legal track enabling the Court to
intervene on the procedure and the merits. In so doing,
the Special Rapporteur had not strayed into futile digres-
sions: he was, quite rightly, confronting the Commission
with its responsibilities. It was now for the Commission
to assume those responsibilities.

51. Mr. TOMUSCHAT said that most of the issues
raised by the Special Rapporteur in his eighth report had
already been discussed at the Commission’s preceding
session. That report, or at least chapter I, contained no
absolutely new element.

52. He agreed that the notion of *‘international crime’’
was firmly established and that there was no need to re-
visit part one before having completed the first reading
of part two. He also agreed that the word ‘‘crime’’ had
some criminal connotation and he associated himself
with other members of the Commission who had fa-
voured the use of a different word. In that regard, he
could accept Mr. Crawford’s proposal concerning the in-
sertion of an explanatory note in the commentary and in
the Commission’s report to the General Assembly.

53. The debate that had just taken place did not augur
well for the success of the Commission’s work, for time
was running out and consensus should be sought. A spe-
cial rapporteur was a servant of the Commission—
though not its slave. It was not his task to defend law
and justice as he saw fit; rather, he should join the main-
stream of the Commission’s thinking, assuming that
such a mainstream could be identified. In that regard, it
was good that Mr. Crawford had emphasized the points
of agreement among members.

54. The main question was whether some special ma-
chinery was needed in view of the particularly grave
consequences of international crimes. Normally, those
consequences were dealt with in a purely bilateral frame-
work. If consequences were very harsh, when the inter-
ests of the international community as a whole were af-
fected, then the international community must inevitably
step in. And that was the difficulty. It could not be left to
individual member Sates to make determinations about
the existence of crimes and the consequences that re-
sulted therefrom. And in that regard, none of the propo-
sals before the Commission was fully persuasive. But
the Commission could resort to other models: for exam-
ple, there were references in the United Nations Conven-
tion on the Law of the Sea to competent international
bodies—in other words, bodies other than those of the
United Nations system, in addition to the Security Coun-
cil and the General Assembly.

55. It was clear that the Commission could not amend
the Charter of the United Nations or confer on institu-
tions powers that were not provided for therein. The sys-

tem of State responsibility and the system of collective
security inevitably overlapped and keeping the two
systems separate was not as easy as Mr. Pellet seemed
to think.

56. Any major breach of an international obligation
automatically had political overtones. Consequently,
those members of the Commission who claimed that ICJ
had the last word were wrong. The Court could not inter-
vene in all matters between States: its action was de-
pendent on the consent of the parties. On the other hand,
the Security Council could, independently of the parties,
intervene in any dispute between Member States, and
that was the difficulty.

57. Mr. HE said it was not appropriate at the current
stage to reopen the debate on an issue that had been un-
der consideration for a number of years. He thanked the
Special Rapporteur for his work, although he was not
convinced by the arguments put forward in the eighth re-
port, and particularly by the notion of a ‘‘State crime’’.
Having already had occasion to state his position at ear-
lier sessions, he reserved his comments on the many in-
teresting points raised in the report, particularly on the
institutional aspect of State responsibility and the rela-
tionship between the law of State responsibility and the
law of collective security as embodied in the United
Nations system in the framework of the Charter of the
United Nations, which there could be no question of
amending.

58. He drew attention to the fact that, while it was true
that in its resolution 50/45 the General Assembly had
urged the Commission to complete at the current session
its first reading of the draft articles on State responsibil-
ity, it had also urged it to take account of the divergent
views that nevertheless existed both in the Commission
and in the Sixth Committee. Mr. Crawford’s proposal
was thus worthy of consideration, both by the Commis-
sion and by the Drafting Committee.

59. Mr. ARANGIO-RUIZ (Special Rapporteur) said
that he found it difficult to understand the assertion made
by some members, and by Mr. Tomuschat in particular,
that his eighth report added nothing new to the seventh."
On the contrary, it answered, point by point, the debate
that the Commission had held on the topic at its preced-
ing session. That debate had certainly not been complete;
it had been disturbed and disrupted by the attempts of a
minority of members of the Commission to postpone
consideration of article 19 of part one or even to get rid
of that article altogether.

60. The question of international crimes of States
clearly did not seem to be of real interest to the majority
of the members of the Commission , who were either
absent or were unwilling to speak on a question that
he personally regarded as extremely important for the
development and codification of the law of State
responsibility.

61. He would have hoped that, after the incomplete de-
bate at the preceding session, the Commission would at
least have made some attempt to conclude that debate at

19 See 2434th meeting, footnote 5.
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the current session. That, however, did not seem to be
the wish of the Commission.

62. He believed he must thus conclude that his views
on questions he regarded as essential were not shared by
the Commission. Consequently, he considered that the
Commission should now appoint, if it deemed it neces-
sary to do so, a new special rapporteur on the topic of
State responsibility. He intended to resign from the post
of Special Rapporteur with which, on a proposal by Mr.
Reuter, the Commission had entrusted him in 1987. He
believed he had said, done and written everything he
should on the question of State responsibility. In his
view, it was high time for him to stop resisting the views
that the Commission seemed to prefer and for someone
else to take his place.

63. The CHAIRMAN expressed the hope that the Spe-
cial Rapporteur would reconsider his decision.

The meeting rose at 1.05 p.m.
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Draft Code of Crimes against the Peace and Security
of Mankind® (continued)* (A/CN.4/472, sect. A, A/
CN.4/L.522 and Corr.1, A/CN.4/L.532 and Corr.1
and 3, ILC(XLVIII)/DC/CRD.3%

[Agenda item 3]

CONSIDERATION OF THE DRAFT ARTICLES
ON SECOND READING

1. The CHAIRMAN invited the Commission to con-
sider, article by article, the text of the 18 draft articles of

* Resumed from the 243 Ist meeting.

! For the text of the draft articles provisionally adopted on first
reading, see Yearbook . .. 1991, vol. I (Part Two), pp. 94 et seq.
2 Reproduced in Yearbook . . . 1996, vol. II (Part One).

the draft Code of Crimes against the Peace and Security
of Mankind adopted by the Drafting Committee on sec-
ond reading (A/CN.4/L.522 and Corr. 1).

2. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee), introducing the draft articles
adopted by the Drafting Committee on second reading,
said that the Commission had decided at its previous ses-
sion to allocate at least three weeks of concentrated work
for the Drafting Committee in order to achieve the goals
it had set for the current quinquennium, of which it was
now in the final year. The Commission, at its current
session, had agreed with that plan of work for the Draft-
ing Committee. As a result, the Drafting Committee had
held 23 meetings from 7 to 31 May, which had necessi-
tated intensive work for its members, for the Special
Rapporteur and, of course, for the secretariat. He there-
fore wished to express his wholehearted thanks to all
those involved, for their hard work, spirit of cooperation
and discipline in attending all 23 meetings.

3. At the forty-seventh session in 1995, the Drafting
Committee had provisionally completed its considera-
tion, on second reading, of articles 1, 2, 4 to 6 bis, 8 to
13, 15 and 19. The Commission had taken no action on
those articles, instead deferring action to the current ses-
sion, when it could have all the articles of the draft
Code.? In order to facilitate the Commission’s work, all
the articles of the draft Code adopted by the Drafting
Committee at the preceding and the present sessions
were reproduced in document A/CN.4/L..522 and Corr. 1
(reproduced in para. 7 below).

4. At the previous session, the then Chairman of the
Drafting Committee, Mr. Yankov, had indicated that the
report was of a tentative character and that some of the
articles provisionally adopted at that time might need to
be looked at again or modified in the light of the defini-
tion of crimes. The current Drafting Committee had
modified the text of some of the articles adopted in 1995
precisely for the reasons anticipated by Mr. Yankov.
He would indicate those changes when introducing the
respective articles.

5. In his statement at the forty-seventh session, the pre-
vious Chairman of the Drafting Committee had also ex-
plained that the work of the Drafting Committee had
been much more substantive than the usual second read-
ing exercises, owing to a variety of factors. First, the
Commission had deliberately deferred some important
issues to the second reading. Secondly, the commen-
taries adopted for the articles on first reading had indi-
cated that on a number of issues the views of members
of the Commission were divided and that those issues
would be reconsidered on second reading. Thirdly, the
mandate given to the Drafting Committee by the Com-
mission had implied possibly major changes in the scope
of the draft and the structure of a number of articles. In
addition, when, at the previous session, the Commission
had referred to the Drafting Committee the articles on
four crimes, namely, aggression, genocide, systematic or

3 For the texts of the draft articles and the statement of the then
Chairman of the Drafting Committee, see Yearbook . .. 1995, vol. 1,
2408th meeting; see also Yearbook... 1995, vol. II (Part Two),
paras. 142-143.
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mass violations of human rights and exceptionally se-
rious war crimes, it had done so on the understanding
that in formulating those articles the Drafting Committee
would bear in mind, and at its discretion deal with, all or
part of the elements of the crimes which had not been
referred to the Committee. Those crimes were: interven-
tion; colonial domination and other forms of alien domi-
nation; apartheid; recruitment, use, financing and train-
ing of mercenaries; and international terrorism. As a
result, some of the texts proposed by the Drafting Com-
mittee were substantially different from those adopted on
first reading.

6. As to structure, the set of articles was divided into
two parts. Part one (General provisions) comprised three
sections: section 1 dealt with general principles; sec-
tion 2 dealt with the articles on individual criminal re-
sponsibility; and section 3 dealt with procedural issues
and jurisdiction. Part two (Crimes against the peace and
security of mankind) then defined and listed crimes
against the peace and security of mankind. In order to fa-
cilitate cross-referencing, the numbers in square brackets
indicated the number of the corresponding articles
adopted on first reading.

7. The titles and texts of draft articles 1 to 18 as
adopted by the Drafting Committee on second reading,
read:

PART ONE

GENERAL PROVISIONS
Section 1

Article 1 [1and 2]. Scope and application of the present Code

1. The present Code applies to the crimes against the peace
and security of mankind set out in part two.

2. Crimes against the peace and security of mankind are
crimes under international law and punishable as such, whether
or not they are punishable under national law.

Section 2

Article 2 [3]. Individual responsibility and punishment

1. A crime against the peace and security of mankind entalls
individual responsibility.

2. An individual shall be responsible for the crime of aggres-
sion in accordance with article 15.

3. An individual shall be responsible for a crime set out in ar-
ticle 16, 17 or 18 if that individual;

(a) Intentionally commits such a crime;

(b) Orders the commission of such a crime which in fact occurs
or is attempted;

(¢) Fails to prevent or repress the commission of such a crime
in the circumstances set out in article 5;

(d) Knowingly aids, abets or otherwise assists, directly and sub-
stantially, in the commission of such a crime, including providing
the means for its commission;

(e) Directly participates in planning or conspiring to commit
such a crime which in fact occurs;

(f) Directly and publicly incites another individual to commit
such a crime which in fact occurs;

(g) Attempts to commit such a crime by taking action com-
mencing the execution of a crime which does not in fact occur be-
cause of circumstances independent of his intentions.

4. An individual who is responsible for a crime against the
peace and security of mankind shall be liable to punishment
wl_lich is commensurate with the character and gravity of the
crime.

[Article 4. Motives)
[Deleted]
Article 3 [5]. Responsibility of States

The fact that the present Code provides for the responsibility of
individuals for crimes against the peace and security of mankind
is without prejudice to any question of the responsibility of States
under international law.

Article 4 [11]. Order of a Government or a superior

The fact that an individual charged with a crime against the
peace and security of mankind acted pursuant to an order of a
Government or a superior does not relieve him of criminal re-
sponsibility, but may be considered in mitigation of punishment if
justice so requires.

Article 5 [12]. Responsibility of the superior

The fact that a crime against the peace and security of mankind
was committed by a subordinate does not relieve his superiors of
criminal responsibility, if they knew or had reason to know, in the
circumstances at the time, that the subordinate was committing or
was going to commit such a crime and if they did not take all nec-
essary measures within their power to prevent or repress the
crime.

Article 6 [13].  Official position and responsibility

The official position of an individual who commits a crime
against the peace and security of mankind, even if he acted as
head of State or Government, does not relieve him of criminal re-
sponsibility or mitigate punishment.

Section 3

Article 7.  Establishment of jurisdiction

Without prejudice to the jurisdiction of an international crimi-
nal court, each State Party shall take such measures as may be
necessary to establish its jurisdiction over the crimes set out in ar-
ticles 16, 17 and 18. Jurisdiction over the crime set out in article
15 shall rest with an international criminal court.

Article 8 [6]. Obligation to extradite or prosecute

The State Party in the territory of which an individual alleged
to have committed a crime set out in article 16, 17 or 18 is found
shall extradite or prosecute that individual.

Article 9. Extradition of alleged offenders

1. To the extent that the crimes set out in articles 16, 17 and
18 are not extraditable offences in any extradition treaty existing
between States Parties, they shall be deemed to be included as
such therein. States Parties undertake to include those crimes as
extraditable offences in every extradition treaty to be concluded
between them.

2. If a State Party which makes extradition conditional on the
existence of a treaty receives a request for extradition from an-
other State Party with which it has no extradition treaty, it may at
its option consider the present Code as the legal basis for extradi-
tion in respect of those crimes. Extradition shall be subject to the
conditions provided in the law of the requested State,

3. States Parties which do not make extradition conditional on
the existence of a treaty shall recognize those crimes as extradit-
able offences between themselves subject to the conditions pro-
vided in the law of the requested State.
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4. Each of those crimes shall be treated, for the purpose of ex-
tradition between States Parties, as if it had been committed not
only in the place in which it occurred but also in the territory of
any other State Party.

[Article 7.  Statute of Limitations]
[Deleted]
Article 10 [8]. Judicial guarantees

1. An individual charged with a crime against the peace and
security of mankind shall be presumed innocent until proved
guilty and shall be entitled without discrimination to the mini-
mum guarantees due to all human beings with regard to the law
and the facts and shall have the rights:

(a) In the determination of any charge against him, to have a
fair and public hearing by a competent, independent and impar-
tial tribunal duly established by law;

(b) To be informed promptly and in detail in a language which
he understands of the nature and cause of the charge against him;

(c) To have adequate time and facilities for the preparation of
his defence and to communicate with counsel of his own choosing;

(d) To be tried without undue delay;

(e) To be tried in his presence, and to defend himself in person
or through legal assistance of his own choosing; to be informed, if
he does not have legal assistance, of this right; and to have legal
assistance assigned to him and without payment by him if he does
not have sufficient means to pay for it;

(A To examine, or have examined, the witnesses against him
and to obtain the attendance and examination of witnesses on his
behalf under the same conditions as witnesses against him;

(2) To have the free assistance of an interpreter if he cannot
understand or speak the language used in court;

(k) Not to be compelled to testify against himself or to confess
guilt.

2. An individual convicted of a crime shall have the right to
his conviction and sentence being reviewed according to law.

Article 11 [9]. Non bis in idem

1. No one shall be tried for a crime against the peace and se-
curity of mankind of which he has already been finally convicted
or acquitted by an international criminal court.

2. An individual may not be tried again for a crime of which
he has been finally convicted or acquitted by a national court ex-
cept in the following cases: .

(a) By an international criminal court, if:

(i) The act which was the subject of the judgment in the
national court was characterized by that court as an
ordinary crime and not as a crime against the peace
and security of mankind; or

(ii) The national court proceedings were not impartial or
independent or were designed to shield the accused
from international criminal responsibility or the case
was not diligently prosecuted;

(b) By a national court of another State, if:

(i) The act which was the subject of the previous judg-
ment took place in the territory of that State; or

(ii) That State was the main victim of the crime.
3. In the case of a subsequent conviction under the present
Code, the court, in passing sentence, shall take into account the

extent to which any penalty imposed by a national court on the
same person for the same act has already been served.

Article 12 [10). Non-retroactivity

1. No one shall be convicted under the present Code for acts
committed before its entry into force.

2. Nothing in this article precludes the trial of anyone for any
act which, at the time when it was committed, was criminal in ac-
cordance with international law or national law.

Article 13 [14, para. 1]. Defences

The competent court shall determine the admissibility of de-
fences in accordance with the general principles of law, in the
light of the character of each crime,

Article 14 [14, para. 2]. Extenuating circumstances

In passing sentence, the court shall, where appropriate, take
into account extenuating circumstances in accordance with the
general principles of law.

PART TWO

CRIMES AGAINST THE PEACE
AND SECURITY OF MANKIND

Article 15. Crime of aggression

An individual, who, as leader or organizer, actively participates
in or orders the planning, preparation, initiation or waging of ag-
gression committed by a State, shall be responsible for a crime of
aggression,

Article 16 [19]. Genocide

Genocide means any of the following acts committed with in-
tent to destroy, in whole or in part, a national, ethnic, racial or re-
ligious group, as such:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the
group;

(¢) Deliberately inflicting on the group conditions of life calcu-
lated to bring about its physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the
group;

(e) Forcibly transferring children of the group to another
group.

Article 17 [21].  Crimes against humanity

A crime against humanity means any of the following acts,
when committed in a systematic manner or on a large scale and
instigated or directed by a Government or by any organization or
group:

(a) Murder;

(b) Extermination;

(c) Torture;

(d) Enslavement;

(e) Persecution on political, racial, religious or ethnic grounds;

(N Institutionalized discrimination on racial, religious or eth-
nic grounds;

(g) Arbitrary deportation or forcible transfer of population;

(k) Forced disappearance of persons;

() Other inhumane acts which severely damage physical or
mental integrity, health or human dignity, such as mutilation, se-
vere bodily harm and sexual abuse.

Article 18 [22]. War crimes

Any of the following war crimes constitutes a crime against the
peace and security of mankind when committed in a systematic
manner or on a large scale:

(a) Any of the following acts committed in violation of interna-
tional humanitarian law:
(i) Wilful killing;
(ii) Torture or inhuman treatment, including biological ex-
periments;

(iii) Wilfully causing great suffering or serious injury to
body or health;
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(iv) Extensive destruction and appropriation of property,
not justified by military necessity and carried out un-
lawfully and wantonly;

(v) Compelling a prisoner of war or other protected per-
son to serve in the forces of a hostile Power;

(vi) Wilfully depriving a prisoner of war or other pro-
tected person of the rights of fair and regular trial;

(vii) Unlawful deportation or transfer or unlawful con-
finement of protected persons;
(viii) Taking of hostages;

(&) Any of the following acts committed wilfully in violation of
international humanitarian law and causing death or serious in-
jury to body or health:

(i) Making the civilian population or individual civilians
the object of attack;

(ii) Launching an indiscriminate attack affecting the ci-
vilian population or civilian objects in the knowledge
that such attack will cause excessive loss of life, in-
jury to civilians or damage to civilian objects;

(iii) Launching an attack against works or installations
containing dangerous forces in the knowledge that
such attack will cause excessive loss of life, injury to
civilians or damage to civilian objects;

(iv) Making a person the object of attack in the knowl-
edge that he is hors de combat;

(v) The perfidious use of the distinctive emblem of the
red cross, red crescent or red lion and sun or of other
recognized protective signs;

(c) Any of the following acts committed wilfully in violation of
international humanitarian law:

(i) The transfer by the Occupying Power of parts of its
own civilian population into the territory it occupies;

(ii) Unjustifiable delay in the repatriation of prisoners of
war or civilians;

(d) Outrages upon personal dignity in violation of international
humanitarian law, in particular humiliating and degrading treat-
ment, rape, enforced prostitution and any form of indecent as-
sault;

(e) Any of the following acts committed in violation of the laws
or customs of war:

(i) Employment of poisonous weapons or other weapons
calculated to cause unnecessary suffering;

(ii) Wanton destruction of cities, towns or villages, or
devastation not justified by military necessity;

(iii) Attack, or bombardment, by whatever means, of un-
defended towns, villages, dwellings or buildings;

(iv) Seizure of, destruction of or wilful damage done to
institutions dedicated to religion, charity and educa-
tion, the arts and sciences, historic monuments and
works of art and science;

(v) Plunder of public or private property;

(N Any of the following acts committed in violation of interna-
tional humanitarian law applicable in armed conflict not of an
international character:

(i) Violence to the life, health and physical or mental well-
being of persons, in particular murder as well as cruel
treatment such as torture, mutilation or any form of
corporal punishment;

(ii) Collective punishments;

(iii) Taking of hostages;

(iv) Acts of terrorism;

(v) Outrages upon personal dignity, in particular humili-
ating and degrading treatment, rape, enforced prosti-
tution and any form of indecent assault;

(vi) Pillage;

(vii) The passing of sentences and the carrying out of execu-
tions without previous judgment pronounced by a
regularly constituted court, affording all the judicial
guarantees which are generally recognized as indis-
pensable;

(g) In the case of armed conflict,

ALTERNATIVE A

using methods or means of warfare not justified by military
necessity with the intent to cause widespread, long-term and
severe damage to the natural environment and thereby
gravely prejudice the health or survival of the population
and such damage occurs.

ALTERNATIVE B

using methods or means of warfare not justified by military
necessity in the knowledge that they will cause widespread,
long-term and severe damage to the natural environment,
thereby gravely prejudicing the health or survival of a
population, and such damage occurs.

ParT ONE (General provisions)

ARTICLE 1 (Scope and application of the present Code)

8. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said the article had been adopted
by the Drafting Committee on second reading at the
forty-seventh session and the current Drafting Commit-
tee had made no changes to it. The Chairman of the
Drafting Committee at that session had explained that ar-
ticle 1 had incorporated articles 1 and 2 as adopted on
first reading.* The article constituted section 1 of part
one and the Drafting Committee proposed that the Com-
mission should adopt it.

9. Mr. PELLET said that he deplored the fact that the
text still contained no definition of crimes against the
peace and security of mankind.

10. Mr. PAMBOU-TCHIVOUNDA endorsed Mr. Pel-
let’s comment. At the previous session, he had expressed
his hope that a definition could be found for the concept
of a crime against the peace and security of mankind.

11. Mr. THIAM (Special Rapporteur) said that, at the
outset of its work, the Drafting Committee had discussed
at length the possibility and desirability of providing a
conceptual definition. The criterion finally adopted had
been that of ‘‘extreme gravity’’—what Mr. Pellet was
wont to refer to as a ‘‘crime of crimes’’. Mr. Pambou-
Tchivounda had indeed laid great stress on the need for a
definition, had promised to submit a proposal, and had
even suggested visiting him in Dakar to discuss the
problem. So far, however, no proposal had been forth-
coming. He would welcome any suggestions for an ac-
ceptable definition founded on a general criterion. How-
ever, in the absence of any specific proposal, there was
no alternative but to retain article 1 in its present form.

12. Mr. CRAWFORD said he actively welcomed the
absence of any definition other than that given in the
current article 1, since he believed that no further defini-
tion was possible.

13. Mr. VILLAGRAN KRAMER said that in criminal
law as it operated in Latin America, the crime was
always definable, since the judge did not necessarily

4 For the explanations given by the Chairman of the Drafting Com-
mittee at the forty-seventh session, see Yearbook. .. 1995, vol. 1,
2408th meeting, paras. 2-42.
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require a definition, but provided his own when qualify-
ing the crime. In such cases, it was the gravity of the
crime that identified it as an international crime.

14. Mr. YANKOV said that draft article 2 under con-
sideration by the Drafting Committee at the forty-
seventh session had been an attempt to pinpoint the char-
acteristics of such a crime. After discussion both in the
Committee and in the Commission in plenary, it had
been accepted that it was not necessary to provide such a
definition, for the enumeration contained in part two
contained all the elements of such crimes.

15. In the penal codes of his own and of several other
European countries, no such prior definition was re-
quired, and crimes were enumerated by their parameters,
components and consequences. He urged the Commis-
sion not to reopen what had already been a lengthy gen-
eral debate on the question of a definition, particularly
since no concrete proposal had been made in that regard.
Any dissenting opinions could be duly placed on the
record.

16. Mr. IDRIS said that he concurred with Mr.
Yankov. He for one had not been satisfied with the im-
precise wording of the current draft article 1, but had ac-
cepted it because no better alternative proposal had been
put forward. He too appealed to other members not to re-
open the debate on an issue that had been discussed ex-
tensively and intensively in the Drafting Committee and
in plenary meetings of the Commission,

17. The CHAIRMAN said it was his understanding
that members would simply have the opportunity to
place on record their positions on that issue and their re-
gret at the absence of a definition of a crime against the
peace and security of mankind.

18. He said that if he heard no objection, he would
take it that the Commission wished to adopt draft arti-
cle 1.

Draft article 1 was adopted.

ARTICLE 2 (Individual responsibility and punishment)

19. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) introduced article 2 which was the
first in a series of articles in section 2 addressing the
question of individual criminal responsibility. It corre-
sponded to article 3 adopted on first reading, which had
consisted of three paragraphs and had dealt with that is-
sue in general terms. During the consideration of that ar-
ticle on first reading, there had been uncertainties as to
how best to deal with the question of individual criminal
responsibility. The majority view at that time had been
to address the question in individual articles describing
the crimes. During the consideration of the article on
second reading at the preceding session, the importance
of the article on the establishment of individual criminal
responsibility in the Code had been emphasized. At that
time the Drafting Committee had felt that it would be
preferable to deal with all aspects of individual criminal
responsibility in a single article. It had therefore deferred
consideration of the article, pending a final decision on
the articles on the list of crimes. Having finalized the list

of crimes, the Drafting Committee now proposed a much
more detailed and comprehensive text. The article con-
sisted of four paragraphs, the first three dealing with the
principle of individual criminal responsibility, and the
fourth addressing the question of penalties.

20. Paragraph 1 set out the general principle of indi-
vidual criminal responsibility for crimes against the
peace and security of mankind. Even though, in accord-
ance with paragraph 1 of article 1, the Code applied only
to those crimes against the peace and security of man-
kind that were listed in part two of the Code, the Draft-
ing Committee had felt that individual criminal respon-
sibility was a general principle applicable to all crimes
against the peace and security of mankind, whether or
not they were listed in the Code. For that reason, para-
graph 1 set forth the principle with no qualification.

21. Paragraph 2 dealt with individual criminal respon-
sibility for the crime of aggression. The paragraph only
reaffirmed the principle and referred to draft article 15
(Crime of aggression), which, for reasons he would
explain when introducing that article, also dealt with the
issue of individual criminal responsibility.

22. Paragraph 3 set out the principle of individual
criminal responsibility for the remaining crimes under
the Code. Those remaining crimes were genocide,
crimes against humanity, and war crimes. The paragraph
had seven subparagraphs, describing seven types of
criminal acts. Subparagraph (a) was the actual inten-
tional commission of a crime. Subparagraphs (b) to (f)
dealt with conspiracy and complicity, and subparagraph
(g) with attempt, in other words, with situations in which
the participation of the individual in the commission of a
crime entailed his responsibility.

23. He said that it should be noted that, under para-
graph 3 (b), ordering the commission of a crime was a
criminal act only if the crime had in fact occurred or had
been attempted. The Drafting Committee had felt that an
individual who ordered the commission of the crime
should entail criminal responsibility under the Code, not
only when that crime had in fact been committed, but
also when its commission had been attempted. Other-
wise, there might be an anomalous situation in which an
individual who had attempted the commission of a crime
would bear criminal responsibility under paragraph 3 (g)
but the individual who had ordered the commission of
that crime would not. Some members of the Committee
had felt that ordering the commission of the crime was a
criminal act in itself, even if the criminal act was not
committed. They had noted that the Niirnberg Principles’
and the statute of the International Tribunal for the For-
mer Yugoslavia® and the statute of the International Tri-
bunal for Rwanda’ had attributed criminal responsibility
to an individual who had ordered the commission of a
criminal act whether or not the crime was in fact com-

5 Principles of International Law recognized in the Charter of the
Niirnberg Tribunal and in the Judgment of the Tribunal (Year-
book . .. 1950, vol. 11, pp. 374-378, document A/1316, paras. 95-127).
Text reproduced in Yearbook . . . 1985, vol. 1 (Part Two), para. 45.

6 Reference texts are reproduced in Basic Documents, 1995 (United
Nations publication, Sales No. E/F.95.11LP.1).

7 Security Council resolution 955 (1994) of 8 November 1994,
annex.



36 Summary records of the meetings of the forty-eighth session

mitted. They had been concerned that the formulation of
that subparagraph might be interpreted as raising the
threshold. Other members of the Drafting Committee,
however, had been of the view that the Niirnberg Princi-
ples and the statutes of the two International Tribunals
had been drafted in view of situations which had already
taken place. It was therefore unnecessary to add the re-
quirement that the crime should in fact have occurred.
The Code, however, was intended to cover situations
which might occur in the future. Ordering a crime would
not of itself endanger peace and security, in the absence
of the commission of the crime for whatever reason.

24. Paragraph 3 (c) dealt with the failure of the su-
perior in the discharge of his or her responsibility in the
circumstances set out in article .

25. Paragraphs 3 (d) to 3 (f) dealt with various forms
of conspiracy and complicity and, it would be noted, set
a rather high threshold for bringing such ancillary crimes
under the Code. However, with regard to the application
of those subparagraphs to the crime of genocide, the
Drafting Committee did not intend any modification of
the threshold set out in the Convention on the Prevention
and Punishment of the Crime of Genocide. The com-
mentary would make that point very clear.

26. Subparagraph (d) dealt with aiding and abetting or
otherwise assisting in the commission of a crime, includ-
ing providing the means for its commission. The acts in
the subparagraph, however, were qualified by three re-
quirements: they should be committed knowingly; they
should be direct; and they should be substantial. Those
three requirements were intended to limit the application
of the Code to those individuals who had had a signifi-
cant role in the commission of a crime under the Code.

27. Paragraphs 3 (e) and 3 (f) dealt with participation
in planning, conspiring and incitement. For reasons
stated in relation to subparagraph (a), acts described in
subparagraphs (e) and (f) entailed individual criminal
responsibility under the Code only if a crime in fact
occurred.

28. Lastly, Paragraph 3 (g) dealt with attempt. The
statute of the International Tribunal for the Former Yu-
goslavia and the statute of the International Tribunal for
Rwanda did not include attempt as an independent crimi-
nal act. In the view of the Drafting Committee, however,
the crimes listed in the Code were of such gravity that an
individual who took action commencing the execution of
a crime which did not occur because of circumstances
independent of that individual’s intentions should never-
theless bear individual criminal responsibility.

29. Paragraph 4 addressed punishment. He recalled
that on first reading, the issue of punishment was to have
been covered in individual articles dealing with crimes.
It was only on second reading that the Commission had
indeed had a serious debate on various forms of punish-
ment and, in particular, on the death penalty. The views
in the Commission, as in the Drafting Committee, had
been diverse. The Committee had concluded that it was
unlikely that the Commission could agree on penalties
and that the establishment of penalties at that stage was
not essential to the usefulness of the Code. Accordingly,
the Committee had found it prudent to formulate only a

general provision on penalties, leaving specific establish-
ment of penalties to the competent court or tribunals im-
plementing the Code. Paragraph 4 therefore only pro-
vided that individuals who were responsible for a crime
against the peace and security of mankind were liable to
punishment commensurate with the character and grav-
ity of the crime. The commentary would also make
it clear that the paragraph did not rule out any form of
penalty.

30. The title of the article had been changed to “‘Indi-
vidual responsibility and punishment’’, which reflected
more accurately its content. The Drafting Commit-
tee recommended that the Commission should adopt
article 2.

31. Mr. GUNEY said that, while fully aware of the
discussions that had taken place in connection with para-
graph 4 and of the explanations just provided by the
Chairman of the Drafting Committee, he continued to be
of the opinion that the paragraph should form a separate
article, thereby giving greater prominence to the fact that
an individual responsible for a crime against the peace
and security of mankind would be liable to punishment
commensurate with the character and gravity of that
crime.

32. Mr. IDRIS, referring to paragraph 3 (d), said that
the word ‘“*and’’ in the phrase ‘‘directly and substan-
tially’” was problematic. He asked whether the implica-
tion was that, if the assistance rendered was direct yet
not substantial, a crime was not committed. A crime
could be committed with assistance that was direct yet
not substantial, or vice versa.

33. Mr. PELLET said that, first of all, he disapproved
of the structure of the article, and particularly of the dif-
ferent forms in which paragraphs 2 and 3 were cast, the
reason for which had not been made clear by the Chair-
man of the Drafting Committee. The wisdom of singling
out the crime of aggression for separate treatment was
debatable.

34. Secondly, he was not at all happy with the new
wording of paragraph 1. He personally had found para-
graph 1 of the old article 3 infinitely more satisfactory.
Thirdly, with regard to paragraph 3 (e), he would wel-
come clarification as to the reasons why the Committee
had felt it useful to retain the idea of conspiring to com-
mit such a crime, since the Statute of the International
Tribunal for the Former Yugoslavia had very deliber-
ately avoided reference to the notion of conspiracy.

35. Lastly, he was troubled by the wording of para-
graph 4. Did the reference to punishment ‘‘commensu-
rate with the character and gravity of the crime’’ mean
that, within the concept of a crime against the peace and
security of mankind, there were crimes of differing char-
acter? He quite failed to see how that could be possible,
and was greatly opposed to the use of the word narure,
in the French version, which should be deleted.

36. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said the object of paragraph 3 (e)
was to make it clear that responsibility was incurred not
only by those who actually committed the crime but also
by those who participated in planning it. As for para-
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graph 4, Mr. Pellet’s difficulty could perhaps be resolved
by replacing the word nature in the French version by
the word caractére, which corresponded to the term used
in the English text. The point made by Mr. Giiney that
paragraph 4 should become a separate article had been
considered by the Drafting Committee and the conclu-
sion had been reached that the provision was relatively
insubstantial inasmuch as it did not say much about pen-
alties and it could therefore be combined with the other
provisions of article 2.

37. Mr. THIAM (Special Rapporteur) agreed that the
word nature in the French version of paragraph 4 should
be replaced by caracteére.

38. Mr. TOMUSCHAT agreed with Mr. Giiney that
paragraph 4 should appear as a separate article. It con-
tained two substantial propositions and could perfectly
well stand on its own. With regard to paragraph 3 (g), an
attempt to commit a crime against the peace and security
of mankind did not, in each and every instance, qualify
as such a crime. Instances where an attempt was of suffi-
cient gravity to qualify as a crime and to require pros-
ecution did undoubtedly occur, but the provision in sub-
paragraph (g) went too far. He did not, however, wish to
question the subparagraph at so late a stage and merely
asked that his observations be placed on record. Para-
graph 4 was, in his view, well drafted, at least in Eng-
lish. The difference between, say, misuse of the emblem
of the Red Cross and wilful killing was obviously very
great in terms of the punishment that should be imposed
on the perpetrator.

39. Mr. RAZAFINDRALAMBO said the structure of
article 2 was puzzling. It was difficult to see why the
crime of aggression was singled out in paragraph 2, un-
less it was to distinguish aggression from the crimes set
out in articles 16, 17 and 18. Indeed, paragraph 3 seemed
to introduce all the relevant general principles of crimi-
nal law in rather pell-mell fashion. He wondered
whether, in the interests of clarity, subparagraph (g) on
attempts to commit a crime should not be moved up to
follow on directly from subparagraph (b), where the con-
cept of attempt was introduced for the first time. He
agreed that the provision in paragraph 4 should form the
subject of a separate article, and also endorsed the pro-
posal to replace the word nature in the French text by
the word caractére. It might be possible to use a term
such as élément caractéristique.

40. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that the structure of para-
graph 3 was dictated by the need to combine the princi-
ples of civil law with those of common law. He did not
think 1t would be helpful to establish a closer relation-
ship between paragraphs 3 (b) and 3 (g). The former
dealt with the ordering of a crime, while the latter spelt
out the concept of attempt. The reason why aggression
was dealt with separately from other crimes against the
peace and security of mankind was that article 15 itself
set out all the possible elements of action by the individ-
ual concerned. Lastly, he would have no objection to the
provision in paragraph 4 becoming a separate article if
that was the wish of the majority of members.

41. Mr. THIAM (Special Rapporteur) said that he, too,
would have no objection to such a course. With refer-

ence to paragraph 3 (b), the word exécuté in the French
version should be replaced by commis.

42. Mr. PAMBOU-TCHIVOUNDA said that, like Mr.
Pellet, he was not entirely satisfied with the wording of
paragraph 1 and suggested that the words de son auteur,
(of the perpetrator) or similar language, should be added
at the end of the French text. While agreeing that the
provision in paragraph 4 should form a separate article,
he wondered whether it would not be technically more
correct to replace the words ‘‘responsible for’’ by
“found guilty of’’. In the French version, the word
nature should replace caractere.

43. Mr. CRAWFORD said that he experienced the
same difficulties as did Mr. Tomuschat. While recogniz-
ing that it was beyond anyone’s capacity to improve the
text of article 2 at the present stage, he could not help
noting that, as the Chairman of the Drafting Committee
himself admitted, the definitions in part two invoked in
paragraphs 2 and 3 of the article involved quite different
techniques. Moreover, some of the cases listed in para-
graph 3 referred to acts that had not in fact occurred,
whereas genocide, crimes against humanity and war
crimes were defined in terms of acts that had in fact
taken place and produced results. However, as already
stated, it was probably too late to make any changes, but
the defective drafting could be improved in one respect.
The inclusion of attempts to commit a crime against the
peace and security of mankind, as now formulated, was
undesirable. Paragraph 3 (g) should simply be deleted.
Public incitement was certainly highly relevant and was
already covered in paragraph 3 (f). All other cases could
be covered by including a reference to the relevant sepa-
rate conventions already in existence. Admittedly, the
Convention on the Prevention and Punishment of the
Crime of Genocide did, in its article III, include attempt
to commit genocide among the punishable acts, but the
Commission was not engaged in re-enacting that Con-
vention, nor should it so engage. It was dealing with a
particular category of very grave crimes. Attempts that
did not involve public incitement, planning and so forth
should be omitted.

44. The provision in paragraph 4, as it stood, ran
counter to the principle of nulla poena sine lege in that it
failed to specify a maximum penalty. The paragraph set
out an independent principle of criminal responsibility
that had nothing to do with maximum penalties. The
draft statute for an international criminal court as
adopted by the Commission® specified the maximum
penalty of life imprisonment. The Code was not self-
executing, as it would require each national legislature to
add its own tariff of maximum penalties, which in some
countries might involve the death penalty.

45. Mr. THIAM (Special Rapporteur) recalled that the
concept of attempt had been discussed in considerable
detail in the past. The upshot had been that it should be
left to the court to decide whether the concept of attempt
was or was not applicable in each particular case. The
fact that in some cases an attempt did qualify as a crime
against the peace and security of mankind had been

8 Sce 2433rd meeting, footnote 5.
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considered sufficient reason for including the concept as
a general principle.

46. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that where the attempt in-
volved, say, systematic or large-scale killing, and where
the circumstances that prevented the execution of the
crime had been beyond the control of the individual
making the attempt, a crime against the peace and secu-
rity of mankind surely existed. In the case of crimes of a
different character and lesser gravity, the concept of at-
tempt might not be applicable. With regard to the ques-
tion of penalties raised by Mr. Crawford, he had always
thought the Commission should propose a maximum and
a minimum penalty. The difficulties were, however,
enormous, because of differences between national legis-
lations and especially because of the fundamental issue
of the death penalty. Some countries would not accept
the Code if it prescribed the death penalty, and others
would not accept it if it did not. In his own view, para-
graph 4 as it stood said very little, but he would never-
theless plead for it to be maintained. The Code should
contain at least some reference to punishment.

47. Mr. FOMBA said that, as a member of the Draft-
ing Committee, he of course agreed with the results of
the Committee’s work and wished only to make a few
brief comments.

48. As he understood it, the reason why paragraph 1
did not speak of criminal responsibility was to leave the
door open for civil responsibility as well. He would have
preferred the words ‘‘of the perpetrator’” to be added at
the end, but could endorse the paragraph as it stood. As
far as paragraph 2 was concerned, the purpose of placing
the crime of aggression in a separate provision was to
underscore its special nature.

49. In the first sentence of paragraph 3, the words
responsable du crime could well be changed to respon-
sable d'un crime in the French version, but he would not
insist on such an amendment. There had been some hesi-
tation in the Drafting Committee about the distinction
between paragraph 3 (b) and paragraph 3 (g). The main
point of paragraph 3 (b) was to make the ordering of the
crime a crime in itself, so as to serve as a deterrent.

50. The word ‘‘substantially’’, in paragraph 3 (d),
posed a problem, because it was not easy to assess. In
the absence of better wording, however, he was not
opposed to its being retained.

51. He would have preferred the word caracteére to na-
ture in paragraph 4 of the French text, but considered
that the debate on that point was somewhat artificial. He
certainly agreed that the paragraph should form a sepa-
rate article.

52. Mr. VILLAGRAN KRAMER said that there was
no need to make a reference in paragraph 1 to perpetra-
tors and accomplices, although there was no harm in so
doing. Anyone reading the article would immediately re-
alize that, only in the case of aggression, mentioned in
paragraph 2, were the perpetrators guilty or punishable,
whereas in the case of other crimes, both the perpetrators
and the accomplices were guilty. That brought him to
paragraph 3, under which the idea of intent and attempt

related solely to crimes under articles 16, 17 and 18,
namely genocide, crimes against humanity and war
crimes. Clearly, in the case of aggression, only perpetra-
tors, without further qualification, were responsible,
whereas the various elements set forth in paragraph 3
applied in the other cases.

53. He wondered, in that connection, how the Com-
mission would deal with the situation of accomplices if
Mr. Rosenstock’s proposal for an article 22 bis, on
crimes against United Nations and associated personnel,
contained in the memorandum submitted by Mr. Rosen-
stock at the suggestion of the Drafting Committee (ILC
(XLVHI)/CRD.2 and Corr.1), was incorporated in the
draft. The Commission was identifying articles 16, 17
and 18. By using that method, it was saying that sub-
paragraphs (a) to (g) all applied only to genocide, crimes
against humanity and war crimes, whereas if the words
‘“‘except for the crime of aggression’’ were inserted in
paragraph 3, it would cover all other crimes.

54. The CHAIRMAN said he thought it was not the
time to raise Mr. Rosenstock’s proposal.

55. Mr. THIAM (Special Rapporteur) said he agreed.
The Commission should wait to see whether the pro-
posal was adopted before deciding what importance to
give it in the Code.

56. Mr. VILLAGRAN KRAMER said he did not dis-
agree, but as the draft now stood, intent and accomplices
only entered into play in articles 16, 17 and 18. They
would not enter into play if other crimes were added
later, in which case it would be necessary to revert to the
matter,

57. Paragraph 3 rightly touched on the case of an at-
tempted crime and on the question of accomplices, but it
did not address situations in which the attempt was
foiled or the issue of those responsible for covering up
the crime. The law of the Spanish-speaking countries
also covered the case of the encubridor (accessory after
the fact). He had no objection to excluding that aspect,
but it should be made plain that the Commission was
doing so deliberately.

58. Lastly, Mr. Giiney was right to say that paragraph
4 should form the subject of a separate article. However,
as Mr. Crawford had rightly pointed out, in countries in
which the principle of nulla poena sine lege applied, it
would be impossible for a court to apply such a provi-
sion. It might therefore be preferable, when separating
that paragraph, to return to the question of maximum and
minimum sentences. He had no difficulty in mentioning
the death penalty in countries where it was applied, but
it was possible to exclude them by including a reference
to the effect that, apart from countries with the death
penalty, the maximum punishment would be life
imprisonment.

59. Mr. BOWETT said he had been struck by the fact
that, whereas the Commission had been dealing with the
attempt to commit a crime, it had not addressed the at-
tempt to conceal the commission of a crime. In view of
the very serious attempt to conceal the commission of
war crimes on a large scale in Bosnia, he wondered
whether that matter should not also be taken up.
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60. Mr. THIAM (Special Rapporteur) said that an at-
tempt to conceal a crime in fact constituted complicity in
that crime.

61. Mr. TOMUSCHAT said he disagreed with Mr.
Crawford’s assertion that paragraph 4 was a violation of
the principle of nulla poena sine lege. International law
in that field had never been understood as requiring that
a penalty be determined. At Niirnberg, for example, it
had been found that crimes against peace had been
crimes under customary law, although there had been no
provision for penalties. Likewise, in the statutes of the
International Tribunal for the Former Yugoslavia and the
International Tribunal for Rwanda, although provision
was made for penalties, many of the acts had been com-
mitted beforehand. The basis was customary interna-
tional law, which did not stipulate penalties. Thus, there
was no violation of the recognized standards of interna-
tional human rights law.

62. He said he would maintain his proposal to make
paragraph 4 a separate provision and suggest dividing it
into two sentences. The first would end after the word
‘‘punishment’’, and then the second would begin with
“‘Punishment is commensurate’’.

63. Mr. HE said that he agreed with Mr. Tomuschat
and the Chairman of the Drafting Committee about para-
graph 4. There was no need to set a maximum punish-
ment. The most serious crimes were at issue. The case of
genocide, for example, involved abhorrent mass killings.
In a national court, the perpetrator of such crimes might
be sentenced to death if the law of the State in question
stipulated the death penalty. If life imprisonment was
made the maximum punishment, then the national court
of a country with the death penalty would be reluctant to
hand over the criminal to the international criminal
court. He had no strong feelings about whether or not the
paragraph should be made a separate article.

64. Mr. PELLET, first addressing the question of pun-
ishment in paragraph 4, said it was apparent that, after so
many years of consideration, there was still some confu-
sion about the very function of the Code. The Code was
not enough on its own. It would be applied either by do-
mestic courts or by an international criminal court,
which would set the scale of punishment. He had no
criticism of paragraph 4 in that regard. As he saw it, the
question of nulla poena sine lege would be resolved in
the framework of the statutes of the courts. The Special
Rapporteur had rightly suggested replacing the word na-
ture by caractére in the French text of the paragraph to
bring it into line with the English version. But even the
English word ‘‘character’” was not entirely satisfactory.
In both the French and the English versions the term
should be placed in the plural.

65. He said that he was very hostile to the use in the
English version of paragraph 3 (e) of the phrase ‘‘con-
spiring to commit’’. Conspiracy had a very specific
meaning in common law and was a concept that did not
exist in civil law countries. It was therefore entirely un-
acceptable to introduce it in a text with a universal scope
of application. In the drafting of the statute of the Inter-
national Tribunal for the Former Yugoslavia, great
thought had been given to the problem and it had been
decided, contrary to what had been done at Niirnberg,

not to include conspiracy. First, it was impossible to
identify general principles of law on the concept of con-
spiracy that were common to the common law system
and to the civil law system. Secondly, it had been very
difficult at Niirnberg to decide just how far conspiracy
went. For example, had membership of the National So-
cialist Party constituted conspiracy or not? There was
no point in including the concept in the draft, especially
as ordering the commission of such crimes was
already covered. In his view, the word ‘‘participate’’
was sufficient.

66. He was sceptical about the usefulness of singling
out the crime of aggression. Admittedly, article 15 had
been the result of a painful compromise and he was not
firmly opposed to it, but he was not sure that separate
treatment in article 2 for crimes of aggression was war-
ranted. If the Commission wanted to move ahead in
adopting article 2, it should postpone the adoption of
paragraph 2 until it had considered article 15. The Com-
mission could very well cover crimes of aggression in
article 2, paragraph 3, while leaving the wording of arti-
cle 15 as it stood.

67. He much preferred retaining the wording of article
3, paragraph 1, adopted on first reading, which read:

An individual who commits a crime against the peace and security of
mankind is responsible therefor and is liable to punishment.

It was vastly superior to article 2, paragraphs 1 and 4.

68. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee), referring to a question raised by
Mr. Pellet, drew the Commission’s attention to para-
graph (4) of the commentary to article 3, adopted on first
reading, which stated:

Paragraph 2 also refers to conspiracy to commit a crime against the
peace and security of mankind . . . Instead of the French term complot,
the Commission preferred the term entente, which was taken from ar-
ticle IIT of the Convention on the Prevention and Punishment of the
Crime of Genocide and differed, in French at least, from the term used
in the 1954 draft Code and in Principle VI of the Niirnberg Principles.
Entente and complot were both translations of the word ‘‘conspir-
acy’’, which was used in the English version of the draft article. In
any event, the punishable conduct in question was participation in a
common plan for the commission of a crime against the peace and se-
curity of mankind. The Commission used that concept to mean a form
of participation, not a separate offence or crime.

That would not solve Mr. Pellet’s problem that conspir-
acy was unknown in civil law systems, but it showed
that the concept had already been included in other legal
instruments and in the text of the draft Code as adopted
on first reading.

69. As to the possibility of punishing complicity in
cases where persons who committed a crime had been
aided and abetted after the crime was committed, that
was the only question that had not been discussed in the
Drafting Committee. It was useful, in that connection, to
refer to paragraph (3) of the commentary to article 3 of
the draft Code as adopted on first reading, which stated:

9 See footnote 1 above.

10 1bid,
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Most members agreed that any aiding, abetting or means provided
prior to the perpetration of the crime or during its commission consti-
tuted obvious cases of complicity. On the other hand, opinions were
divided on how to deal with aiding, abetting or means provided ex
post facto, in other words, after the commission of the crime, for ex-
ample, when the perpetrator was helped to get away or to eliminate
the instruments or the proceeds of the crime, and so on. A conclusion
seemed to be reached that complicity should be regarded as aiding,
abetting or means provided ex post facto, if they had been agreed on
prior to the perpetration of the crime. However, opinions were divided
as to aiding, abetting or means provided ex post facto without any
prior agreement. In the view of some members who represented cer-
tain legal systems, that was also complicity and the accomplice would
be known under those legal systems as ‘‘an accessory after the fact’’.
For other members, that was an offence of a different kind, known as
“‘harbouring a criminal’’. They did not see how, for example, a person
who gave shelter to the perpetrator of genocide could be compared to
that perpetrator as a participant in a crime against the peace and secu-
rity of mankind. That person did, of course, commit a crime, but he
did not take part in the perpetration of a crime against the peace and
security of mankind.

As he saw it, it should be possible to resolve the problem
by including a statement in the commentary, as in the
commentary to the articles adopted on first reading,
pointing out that doubts persisted on the question.

70. Mr. THIAM (Special Rapporteur) said that the
concept of complicity had a broader meaning in common
law countries than in civil law countries. There was no
need to dwell on the question, which was of a purely
theoretical nature. He had already discussed the distinc-
tion in his commentary.

71. Mr. KABATSI said that paragraph 4 should stand
as drafted. Admittedly, it departed from the norm in that
in many jurisdictions crimes and their punishments were
strictly defined, but it catered for a special situation in
which a wide divergence of policies in the matter of
sentencing had to be taken into consideration. He, too,
favoured a separate article for the provision.

72. Mr. ARANGIO-RUIZ said he would like to know
why Mr. Pellet believed that the word nature, in the
French text, should be replaced by the word caractéres,
in the plural. His own feeling was that the word nature,
or the word caractére, in the singular, was better, since it
denoted the kind of crime referred to.

73.  Mr. EIRIKSSON said that he would have preferred
the draft Code to provide for a maximum penalty of life
imprisonment for the gravest crimes.

74. Mr. Sreenivasa RAO said article 2 dealt with a
number of concepts that had been the subject of widely
differing interpretations under the various systems of
law. It was therefore particularly important to ensure that
the commentary to the article was carefully drafted to
bridge the gaps, in so far as possible, and show how cer-
tain concepts had been drawn together. The way in
which some concepts had been borrowed from estab-
lished practice must be viewed afresh in order to arrive
at a better understanding of what precisely was involved.
Otherwise, the article would only continue to give rise to
debate not only in the Commission but also in the Sixth
Committee and in other bodies.

1 1bid.

75. In general, he could go along with the various
points raised, provided they met with general consensus.
Like Mr. Pellet, however, he had some difficulty with
paragraph 2 of the article and its reference to article 15,
one which spoke of an ‘‘individual, who, as leader or or-
ganizer’’. A point would have to be clarified. If a partici-
pant in aggression was not an organizer or leader, would
he be exempted from responsibility under article 15 and
hence under paragraph 2 of article 2? Also, why was the
provision in paragraph 2 not included along with articles
16, 17 and 18?7 What was the reason for its separate
treatment? He would be grateful for clarification.

76. Mr. ROSENSTOCK said that the extract read out
by the Chairman of the Drafting Committee from the
commentary adopted on first reading indicated disagree-
ment among members of the Commission. He did not,
however, believe there was any disagreement that some-
one who hid or otherwise concealed the fact, or perpetra-
tor, of a crime was guilty of a crime. Only at the very
conceptual level was there any such difference. It was
true that, because of the inclusion of the words ‘‘in the
commission of such a crime’’, paragraph 3 (d) could be
perceived as being limited to conduct before the actual
commission of the crime. But the Commission could
perhaps agree that what that provision covered was not
merely conduct before the crime but also actions which,
under one legal system, would make the perpetrator an
accessory after the fact and under another would consti-
tute independent crimes. If such agreement was not pos-
sible, some relatively minor drafting changes could per-
haps be made, for instance, by adding to paragraph 3 (d)
some wording along the lines of ‘‘or in deliberately con-
cealing the commission’’. He saw no basis whatsoever
for any member taking the view that acts such as hiding
the perpetrator of a crime or destroying evidence did not
amount to criminal conduct. Nor did he see why the
commentary should indicate that anybody thought it was
not criminal conduct, which seemed to be the implica-
tion of what had been read out.

77. Mr. TOMUSCHAT said that he could not agree
with Mr. Rosenstock. To conceal or hide a person after
that person had committed a crime against the peace and
security of mankind might constitute criminal conduct,
but it certainly did not amount to a crime against the
peace and security of mankind. If such concealment or
hiding formed part of a concerted plan, that was a differ-
ent matter, but to hide a criminal after he had committed
even a terrible act was not an act of sufficient gravity to
amount to a crime against the peace and security of man-
kind. The scope of article 2 would be broadened enor-
mously and he had been among those who had opposed
such a course at the forty-third session, in 1991.

78. Mr. PELLET said that the purpose of a commen-
tary was to clarify a text, not correct it. If the text was
unsatisfactory, then it should be corrected. The commen-
tary should not be used to state the opposite.

79. With regard to Mr. Arangio-Ruiz’s comment, the
reason why he wanted to replace the word nature by the
word caractéres was precisely because crimes of the
same nature, could have different caractéres. Crimes
against the peace and security of mankind fell into a spe-
cific category and, within that category, such crimes
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could differ either as to their object or intent or because
of participation or incitement. The word caractéres re-
moved the ambiguity inherent in the word nature, and to
a lesser extent in the word caractére, which gave the im-
pression that in the general concept of crimes against the
peace and security of mankind there were crimes of a
diverse nature. And that shocked him.

80. As to the use of the word entente (conspiring) in
the French text, the extract read out from the commen-
taries adopted on first reading was not altogether satis-
factory. He therefore proposed formally that the phrase
‘‘or conspiring to commit’’ in paragraph 3 (e) should be
deleted and also that some reference should perhaps be
included in the commentary to indicate that the word
‘‘planning’’ embraced the common law concept of con-
spiracy which had no equivalent in civil law.

81. Mr. BOWETT, referring to the remark by Mr.
Tomuschat, said that, in proposing the addition of the
words ‘‘attempts to conceal the commission of a crime’’,
he had certainly not had in mind merely giving shelter to
or hiding the criminal but rather the large-scale and sys-
tematic attempts by the Government in Bosnia to con-
ceal the evidence and the commission of crimes against
humanity and war crimes.

82. The CHAIRMAN, speaking as a member of the
Commission, said paragraph 1 was too general, and he
therefore proposed that the words ‘‘of the perpetrator’’
should be added at the end of the sentence.

83. The wording of the English and French versions of
paragraph 4 should certainly be brought into line and he
would have no objection if the word nature, in the
French text, was replaced by the word caractéres. As to
whether paragraph 4 should form the subject of a sepa-
rate article or remain as a provision in article 2, he would
be happy to go along with either possibility.

84. While he understood Mr. Pellet’s reservations re-
garding the words entente and ‘‘conspiring’’, he would
not go so far as to demand that they be deleted. Possibly,
however, the commentary could sound a note of warning
against certain interpretations of those terms. In any
event, the courts that would have the task of applying the
provision in question would take account of its scope
and would not arrive at their decisions lightly. Since it
was obviously not possible to draft a text that would be
satisfactory to all, the best thing would be to try to re-
flect in the text ultimately adopted a harmonization of
the various legal systems.

85. Mr. EIRIKSSON, noting that some of the propo-
sals made would require further thought, said that the
Chairman of the Drafting Committee might wish to have
more time to consult with the authors of those proposals.

86. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said he did not think he would be
able to produce anything approaching a compromise so-
lution, particularly since the formulations the Commis-
sion had before it were already compromises worked out
in the Drafting Committee. Moreover, of the proposals
made during the discussion, only one, in his view, would
meet with general acceptance, namely the proposal that
paragraph 4 should form the subject of a separate article,

and possibly also Mr. Tomuschat’s proposal that the
paragraph should be recast as two sentences. The other
proposals made in the course of discussion could be put
to the vote, if necessary.

87. Mr. PELLET said he would propose that para-
graphs 1 and 4 of article 2 should be merged and re-
drafted on the basis of paragraph 1 of article 3 adopted
on first reading, with the possible addition of the second
sentence of paragraph 4 as proposed by Mr. Tomuschat.

88. Mr. THIAM (Special Rapporteur) said that, while
he had every sympathy with that proposal, it did not
have the Drafting Committee’s support.

89. Mr. PELLET reminded members that he had also
proposed that the Commission should not adopt para-
graph 2 of article 2 until it had examined article 15. He
therefore proposed that paragraph 2 should be placed
between square brackets and that the Committee should
revert to it after it had examined article 15.

90. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said he would suggest, as an alter-
native, that paragraph 2 should not be placed between
square brackets but that it should be approved on the un-
derstanding the Commission would revert to it, if need
be, after it had approved article 15.

91. Mr. PELLET said that, in that event, he would be
obliged to call for a vote, as he was totally opposed to
paragraph 2.

92. Mr. EIRIKSSON suggested that discussion of
paragraph 2 should be deferred until article 15 had been
examined and that it should not be placed between
square brackets.

93. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that he would have no objec-
tion to that solution.

94. The CHAIRMAN suggested that, in a spirit of con-
ciliation, the Commission should leave aside paragraph 2
for the time being and revert to it after it had adopted
article 15.

It was so agreed.

95. The CHAIRMAN reminded members that
the Commission also had before it a proposal by Mr.
Pellet to delete the reference in paragraph 3 (e) to
*‘conspiring’’.

96. Mr. BOWETT proposed that the words ‘‘or its
concealment’’ should be added after the words “‘in the
commission of such a crime’’, in paragraph 3 (d), and
that the words *“‘or concealment’” should be added at the
end of that provision. He would welcome a vote on those
proposed changes.

97. Mr. GUNEY suggested the Commission should at
that point simply agree that paragraph 4 of article 2
should form the subject of a separate article and that it
should defer consideration of all the other proposals until
the next meeting to allow time for reflection.

It was so agreed.



42 Summary records of the meetings of the forty-eighth session

98. The CHAIRMAN said that he would ask the
Chairman of the Drafting Committee and the Special
Rapporteur to prepare for the Commission’s considera-
tion a new wording for paragraph 4.

The meeting rose at 1.05 p.m.

2438th MEETING

Friday, 7 June 1996, at 10.05 a.m.
Chairman: Mr. Ahmed MAHIOU

Present: Mr. Arangio-Ruiz, Mr. Barboza, Mr. Ben-
nouna, Mr. Bowett, Mr. Calero Rodrigues, Mr. Craw-
ford, Mr. de Saram, Mr. Eiriksson, Mr. Fomba,
Mr. Giiney, Mr. He, Mr. Idris, Mr. Kabatsi, Mr. Luka-
shuk, Mr. Mikulka, Mr. Pambou-Tchivounda,
Mr. Sreenivasa Rao, Mr. Razafindralambo, Mr. Rosen-
stock, Mr. Thiam, Mr. Tomuschat, Mr. Villagrin
Kramer, Mr. Yamada, Mr, Yankov.

Draft Code of Crimes against the Peace and Security
of Mankind' (continued) (A/CN.4/472, sect. A,
A/CN.4/L.522 and Corr.l, A/CN.4/L.532 and
Corr.1 and 3, ILC(XLVIII)/DC/CRD.3%

{Agenda item 3]

CONSIDERATION OF THE DRAFT ARTICLES
ON SECOND READING’ (continued)

PArT oNE (General provisions) (continued)

ArTICLE 2 (Individual responsibility and punishment)
(continued)

1. The CHAIRMAN invited the members of the Com-
mission to continue their consideration of article 2 (Indi-
vidual responsibility and punishment) of part one of the
draft Code of Crimes against the Peace and Security of
Mankind and to take decisions on two draft amendments
to paragraph 3 of that article. The first draft amendment,
proposed by Mr. Pellet, would involve deleting the
words ‘‘or conspiring to commit’’ in subparagraph (e).

1 For the text of the draft articles provisionally adopted on first
reading, see Yearbook . . . 1991, vol. 1I (Part Two), pp. 94 et seq.

2 Reproduced in Yearbook . . . 1996, vol. 11 (Part One).

3 For the text of draft articles 1 to 18 as adopted by the Drafting
Committee on second reading, see 2437th meeting, para. 7.

Mr. Pellet's amendment was rejected by 8 votes to 4,
with 4 abstentions.

2. The CHAIRMAN invited the members of the Com-
mission to give their views on the second draft amend-
ment, which had been proposed by Mr. Bowett and
which consisted in adding, after subparagraph (f), a new
subparagraph (f) bis, to read:

“(f) bis. Deliberately attempts to conceal the
commission of such a crime;’’.

3. Mr. EIRIKSSON said that it would be wiser to add
that text to the end of subparagraph (d), which would
then read:

‘“(d) Knowingly aids, abets or otherwise assists,
directly and substantially, in the commission of such a
crime, including providing the means for its commis-
sion and deliberately attempting to conceal the com-
mission of such a crime;’’.

4. Mr. BOWETT said that he had no objection to relo-
cating the text in subparagraph (d), but, in that case, he
would reword it to read:

‘“(d) Knowingly aids, abets or otherwise assists,
directly and substantially, in the commission of such a
crime or its concealment, including providing the
means for its commission or concealment;’’.

5. Mr. PAMBOU-TCHIVOUNDA said he wondered
how it would be possible to establish materially an at-
tempt to conceal a crime, particularly if that attempt was
deliberate. He would welcome elucidation on that point
before deciding on the proposed text.

6. Mr. THIAM (Special Rapporteur) said that he, too,
had not clearly grasped Mr. Bowett’s proposal and
would welcome a fuller explanation.

7. Mr. BOWETT said that his proposal was not an at-
tempt to introduce into the draft Code the general con-
cept of an accessory after the fact. It was concerned with
a specific crime, namely, the deliberate concealment, not
of the perpetrator of a crime, but of evidence that a crime
had been committed. Thus, the mass graves which had
just been discovered in Bosnia and in which between
3,000 and 8,000 bodies were thought to be buried were
an example of the deliberate concealment of evidence of
a crime.

8. The CHAIRMAN asked whether that idea was not
already covered by the expression ‘‘aids, abets or other-
wise assists . . . in the commission of such a crime’’,
used in subparagraph (d).

9. Mr. VILLAGRAN KRAMER said that a distinction
must be made, as was the case in Spanish and Latin
American criminal law, between the person who com-
mitted a crime, the person who aided the commission of
that crime and the person who concealed that crime. It
was the latter act that was the subject of Mr. Bowett’s
proposal and it had nothing to do with the act of protect-
ing the perpetrator of a crime, which constituted an
entirely different offence. It was generally easy to deter-
mine the perpetrator of the crime and his accomplice, in
other words, the person who participated directly or indi-
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rectly in the commission of the criminal offence. The
task was much more difficult in the case of concealment
of the crime because the culprit might be an authority.
Even where an individual was the culprit, concealment
could be interpreted in various ways. Those observations
would perhaps enable the European and African mem-
bers of the Commission to grasp the issue more clearly.
It remained to settle the problem of terminology and to
find the term in the other languages that corresponded to
the Spanish word encubrimiento, which fully reflected
the idea contained in the proposal.

10. Mr. YAMADA said that, unfortunately, the expla-
nations provided by Mr. Bowett had not enabled him to
understand the issue any more clearly. In criminal law,
concealment meant any act aimed at concealing the per-
petrator of a crime, providing the means of avoiding his
apprehension or concealing or destroying the evidence of
the crime he had committed. Article 2 tried to establish
the general principle of individual criminal responsibility
and, to the best of his knowledge, all criminal justice
systems treated an offence of concealment as a less seri-
ous offence than the principal offence. He therefore
doubted the advisability of including the crime of con-
cealment among crimes against the peace and security of
mankind. Furthermore, the acts committed in the former
Yugoslavia of the kind referred to by Mr. Bowett,
namely, the burial of victims’ bodies in mass graves, had
probably been committed not by third parties otherwise
innocent of the crime concealed, but by the very persons
who had committed the said crime and who were there-
fore punishable under the Code. Lastly, he was con-
cerned that, if the text proposed by Mr. Bowett was in-
cluded in article 2, the question of the accessory would
then arise, and that would widen the scope of the Code.

11. Mr. KABATSI said that the problem posed by
Mr. Bowett’s proposal resulted chiefly from the fact that
it referred to an ‘‘attempt’’ to conceal a crime and not to
its actual concealment. It was obvious that, if a crime
was concealed successfully, it would never be known
that it had been committed—hence the need to speak of
an ‘‘attempt’’. It was also true, as Mr. Yamada had
pointed out, that the proposed text had connotations of
the concept of an accessory after the fact. Nevertheless,
having regard to the concerns expressed by Mr. Bowett
in connection with the former Yugoslavia, he thought
that that question should be covered in the Code and he
would therefore have no difficulty in accepting the text
of that proposal.

12. Mr. TOMUSCHAT said that he shared the views
expressed by Mr. Yamada. Mr. Bowett’s proposal con-
sisted of an abstract text that was open to a number of in-
terpretations. A crime might be concealed for many
widely differing motives and it was not possible to focus
exclusively on situations such as those to which
Mr. Bowett had referred concerning Bosnia. As Mr.
Yamada had said, the text was liable to widen the scope
of the Code and the Commission would be ill-advised to
accept it.

13. Mr. de SARAM said that it would be wrong to
consider Mr. Bowett’s proposal within the narrow con-
fines of national criminal law or, in other words, to con-
sider the idea expressed in it as covered by the concept
of an accessory before and after the fact. The proposal

went much further and deserved to be taken into ac-
count. The only question to be settled was where it ought
to be placed in the draft Code. In view of the difficulties
raised by the concept of attempt, the best solution would
be to place it in article 17, which dealt with crimes
against humanity.

14. Mr. FOMBA said that the law was not just an in-
tellectual construct, but was supposed to govern real-life
situations. He therefore wondered exactly what was
meant by the concept of deliberate concealment of the
commission of a crime: was it the crime of concealment
of evidence or simply of withholding information relat-
ing to the commission of the crime?

15. As a contribution to the clarification of that point,
he said that, in 1994, shortly before the end of the
mandate of the Commission of Experts to investigate
violations of international humanitarian law in Rwanda,
which had been set up under Security Council resolu-
tion 935 (1994) of 8 November 1994, of which he had
been a member, the United Nations High Commissioner
for Refugees had reported information on allegations of
massacres of Hutus by the regime in power. Unfortu-
nately, it had not been possible for the Commission of
Experts to establish the facts, mainly for lack of time.
But a human rights monitoring team already present in
Kigali which had tried to look into the matter, had met
with a refusal on the part of the authorities and, in par-
ticular, had failed to obtain access to certain areas said at
the time to be strategic from the military point of view.
Yet there had been presumptions of the commission of
massacres and the existence of mass graves in the areas
in question. No proof could, however, be produced. He
wondered whether that was the type of situation
Mr. Bowett’s proposal was meant to cover. Insofar as
allegations of that kind were confirmed later, it could be
deduced that concealment of evidence had taken place
and that certain mass graves had been hidden. Mr.
Bowett’s comments (2437th meeting) had given him to
understand, however, that the situation Mr. Bowett had
in mind was in fact that of certain countries where
crimes against the peace and security of mankind were
supposed to be taking place, but about which a deliberate
silence was being maintained for political reasons. That
would be a case of the withholding of information.

16. He agreed with Mr. Tomuschat that the question
would certainly have deserved in-depth discussion in the
Drafting Committee and in the Commission. The pro-
posal was well intended, but, before taking a decision,
the Commission would need to have a precise definition,
backed by a broad consensus, of what exactly was
meant.

17. Mr. BOWETT said that he withdrew his proposal.

ARTICLE 2 bis (Punishment)

18, The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce article 2 bis which
read:

“‘Article 2 bis. Punishment

““An individual who is responsible for a crime
against the peace and security of mankind shall be lia-
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ble to punishment. The punishment shall be commen-
surate with the character and gravity of the crime.”’

19. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that, on a proposal by Mr.
Tomuschat (2437th meeting), the Drafting Committee
had agreed that there should be a separate article on the
question of punishment. It had come up against only one
problem, that of the use of the word ‘‘character’’, but
had been unable to find a more appropriate term. If arti-
cle 2 bis were adopted, it would be necessary to delete
paragraph 4 of article 2 and to change the title of the arti-
cle to read “‘Individual responsibility’’.

20. The CHAIRMAN recalled that, at the preceding
meeting, Mr. Pellet had proposed that the word carac-
tére in the French text should be in the plural.

21. Mr. THIAM (Special Rapporteur) said that he ac-
cepted the Drafting Committee’s proposal. He had no
strong feelings about the use of the word caractére in the
singular or the plural although he would tend to favour
the singular. If the Commission decided to use the word
in the plural, the reasons would have to be given in the
commentary.

22, Mr. PAMBOU-TCHIVOUNDA said that he ac-
cepted the proposed text as to substance and, except for
one detail, as to form. He suggested that the second sen-
tence, at least in the French text, should be amended to
read: Ce chdtiment est proportionnel au caractére et a la
gravité dudit crime. The present indicative should be
used in the French version because an established prin-
ciple was being stated. He would not insist on the use
of the words dudit crime and could accept the wording
suggested by the Drafting Committee.

23, Mr. RAZAFINDRALAMBO, recalling that he had
been in favour of the idea of devoting a separate article
to the question of punishment, said that he wished to
make the following drafting comments: the words qui est
in the first sentence were superfluous, at least in the
French text; the word caractére should be kept in the
singular; and it would be useful to keep the words de ce
crime, which appeared in most of the articles proposed
by the Drafting Committee.

24. Mr. ROSENSTOCK said that he had no objection
to the deletion of the words ‘‘who is’’. The word ‘‘char-
acter’’ should be left in the singular, at least in the Eng-
lish text, as the plural would be incongruous and would,
moreover, sound like the word ‘‘characteristics’’, which
had a basically different meaning.

25. The CHAIRMAN said that there was no need
for further discussion of the use of the word ‘‘character’’
in the singular, on which there seemed to be general
agreement.

26. Mr. EIRIKSSON associated himself with the com-
ments made by Mr. Rosenstock and the Chairman.

27. Mr. TOMUSCHAT said that the definite article at
the beginning of the second sentence should be deleted.

28. Mr. BARBOZA said that he agreed with the prin-
ciple of having a separate article on punishment, which

should be entitled Sancién in the Spanish version. He
was, however, puzzled by the statement that the punish-
ment was commensurate with the ‘‘character’” of the
crime. The crimes covered by the Code were well known
and it would be enough to say that their punishment
should be commensurate with their gravity.

29. Mr. CRAWFORD said that the definite article at
the beginning of the second sentence should be main-
tained because, otherwise, the provision would become
generic. He was somewhat disturbed by the lack of any
reference to the idea that trial must come before recogni-
tion of responsibility and punishment.

30. Mr. EIRIKSSON, referring to the last comment,
said that the wording proposed by the Drafting Commit-
tee corresponded perfectly to the function of a code,
which was to make rules. In the case in point, the Code
provided that an individual responsible for a crime
against the peace and security of mankind was liable to
punishment. Determining responsibility was the function
of the court.

31. Mr. THIAM (Special Rapporteur) suggested that,
in order to take account of the comment made by
Mr. Crawford, the beginning of the first sentence might
be amended to read: ‘‘An individual recognized as being
responsible for a crime’”’.

32. Replying to Mr. Barboza’s comments, he said that
all crimes against the peace and security of mankind
were of the same nature, but could have a different char-
acter depending on how they were committed. For exam-
ple, the responsibility of an individual who was the di-
rect perpetrator of a crime was different from that of an
individual who had ordered the commission of a crime
or had refrained from preventing the commission of a
crime.

33. Mr. BARBOZA said that he did not think that the
word ‘‘character’’ conveyed the very cogent idea which
had just been expressed by the Special Rapporteur and
which was subsumed in the concept of ‘‘gravity’’.

34, Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that the word ‘‘character’”
should be understood to refer to the actual nature of the
crime, the way in which it had been committed, and that
a differentiation on that basis could affect the penalty
imposed. He recalled that the problem of terminology
had arisen in the Drafting Committee, which had chosen
the word ‘‘character’’ for lack of a better one.

35. Mr. IDRIS said that it would not be wise to replace
the words ‘‘The punishment’’ by the words ‘‘This pun-
ishment’’, as Mr. Pambou-Tchivounda had proposed,
since the nature of the punishment could not be foreseen.

36. The CHAIRMAN said that, if he heard no objec-
tion, he would take it that the Commission wished to
adopt article 2 bis proposed by the Drafting Committee,
as orally amended in the French text.

Article 2 bis, as amended in the French text, was
adopted.

37. The CHAIRMAN said that the articles adopted on
first reading had contained an article 4 (Motives), which
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the Drafting Committee had deleted at the forty-seventh
session essentially because of the reservations expressed
by Governments, the Committee having taken the view
that the article blurred the distinction between ‘‘motive’’
and “‘intent”’.*

ArTICLE 3 (Responsibility of States)

38. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that article 3 had been adopted
at the preceding session by the Drafting Committee, as
article 5, and that its text was sufficiently explicit. The
Drafting Committee recommended that the Commission
should adopt article 3.

39. Mr. KABATSI said that he was in favour of the
deletion of article 3 because he did not see the logic of a
reference to the regime of State responsibility in an arti-
cle relating to individual responsibility, but he would not
insist on his proposal if the Commission preferred to
retain the provision.

40. Mr. IDRIS said that, on the contrary, article 3 was
of vital importance in the Code. In order to bring the text
into line with that of article 2, paragraph 1, however, he
proposed that the words ‘‘responsibility of individuals’’
should be replaced by the words ‘‘individual responsibil-
ity’’. He also noted that the words ‘‘The fact that’’ at the
beginning of articles 3, 4 and 5 were not very appropri-
ate in a text of a convention.

41. Mr. PAMBOU-TCHIVOUNDA said that the ques-
tion whether article 3 belonged in the Code had been set-
tled: it could play an important role during the determi-
nation by the judge of various levels of responsibility,
especially with regard to certain crimes.

42. He proposed an amendment to the French text that
would shorten and clarify it by the deletion of the words
toute question relative a and the replacement of the
words en droit international by the words en vertu du
droit international. The English text did not read ‘‘any
question relating to the responsibility’’, but ‘‘any ques-
tion of the responsibility™’, that is to say responsibility as
such. His proposal was thus in keeping with the spirit
and letter of the English text.

43. Mr. THIAM (Special Rapporteur), referring to
whether it was appropriate to retain article 3 in the Code,
said that, when a crime was committed by an individual,
two situations were possible: the individual acted either
in a private capacity or as an agent of the State. In the
latter case, the State might incur responsibility, not at the
criminal level, but in respect of compensation. It might
thus be prosecuted on the grounds of its international
responsibility. That was what article 3 meant, and it thus
served a definite purpose. As to the wording of the arti-
cle, the sentence was in fact a bit long and convoluted
and the formulation proposed by Mr. Pambou-Tchi-
vounda was preferable, provided that it created no diffi-
culties for the English text.

44, The CHAIRMAN stressed the importance of leav-
ing the English text as it stood.

4See Yearbook . . . 1995, vol. I, 2408th meeting, para. 14.

45. Mr. VILLAGRAN KRAMER said that article 3
must be retained in all its clarity because, by virtue of
the mandate entrusted to it by the General Assembly, the
Commission dealt with three areas of responsibility: in-
dividual responsibility for international crimes, State re-
sponsibility for international delicts or crimes and State
liability for acts not prohibited by international law. The
Commission could therefore not disregard the civil lia-
bility of States. However, the final wording proposed by
the Special Rapporteur, in which the words route ques-
tion relative a were deleted, was perhaps best.

46. Mr. FOMBA said that, in substance, article 3 was a
very important saving clause that, in fact, merely repro-
duced something that already existed, for example, in the
Convention on the Prevention and Punishment of the
Crime of Genocide.

47. Mr. BOWETT said that he wondered whether the
statement in article 3 was true. For example, concerning
aggression, in the framework of the consideration of the
draft statute for an international criminal court, the Com-
mission had taken the view that a prior finding that
the State had committed aggression was necessary
before an individual could be accused of aggression.
Hence, how could individual responsibility be without
prejudice to the responsibility of the State? The two went
hand in hand.

48. Mr. LUKASHUK said that, in order to speed up
the Commission’s work, agreement had to be reached on
the wording of the text in one working language without
constantly going back over the translation. In that con-
nection, he was surprised that, in the practice of the
Commission, French was apparently more ‘‘equal’’ than
the other languages. He recognized that it was appropri-
ate to keep the tenor of article 3 in the text of the Code,
but thought that it should be inserted in article 2, para-
graph 1, and that the title could be deleted.

49. Mr. YANKOV said that the Commission should
not amend the English text of article 3 so as not to give
the impression that the question of the responsibility of
individuals could be compared with that of the respon-
sibility of States. Not only might the responsibility of the
State as a whole be at issue, moreover, but also certain
aspects, details or conditions.

50. Mr. GUNEY said that he supported the wording
proposed by Mr. Pambou-Tchivounda, which was a con-
siderable improvement of the text from the point of view
of both style and the terms used.

51. Mr. ROSENSTOCK said that he agreed with Mr.
Kabatsi, but would not insist any more than he had that
the article should be deleted. On the other hand, he took
issue with Mr. Bowett. The fact that the determination of
an aggression committed by a State was a pre-condition
for considering the responsibility of individuals did not
mean that there was anything in the law of the respon-
sibility of individuals which itself affected the respon-
sibility of States. The Commission could thus live with
the English text of article 3, specifying that it covered
wrongful acts committed by States.

52. Mr. TOMUSCHAT said that article 3 gave the
wrong impression that there were two air-tight compart-
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ments, State responsibility, on the one hand, and individ-
ual responsibility, on the other. The comment by Mr.
Bowett was correct and confirmed by a reading of arti-
cle 15 (Crime of aggression). Attention might therefore
be drawn in the commentary to the existence of links be-
tween State responsibility and individual responsibility.
Secondly, he found the words ‘‘The fact that the present
Code provides’’ somewhat cumbersome. Moreover, that
was not a fact, but a legal proposition, and the text would
be more elegant if the phrase were quite simply deleted.

53. Mr. Sreenivasa RAO said that, like Mr. Lukashuk,
he was in favour of incorporating the tenor of article 3 in
article 2, paragraph 1. But if the Commission insisted
on retaining the article, he agreed with Mr. Idris and
Mr. Tomuschat on the need to make the wording at the
beginning of the sentence less cumbersome.

54. With regard to the comment by Mr. Bowett, he did
not think that the text of the article prevented individual
responsibility arising from a prior determination of State
responsibility. What article 3 said was that individual re-
sponsibility established directly in the framework of the
Code, apart from the case of aggression, was without
prejudice to any question of the responsibility of States.
That would be determined separately and would be
decided separately from its consequences.

55. Mr. de SARAM said that he had no objection to ar-
ticle 3, but pointed out that its purpose was to recognize
that there could be State responsibility for the commis-
sion of an internationally wrongful act under the appli-
cable rules of international law.

56. Mr. ARANGIO-RUIZ said he agreed with Mr.
Bowett that there was a contradiction between article 3
and the draft statute for an international criminal court.
In his view, however, it was the statute that was wrong,
not article 3.

57. The CHAIRMAN said that, if he heard no objec-
tion, he would take it that the Commission wished to
adopt article 3 proposed by the Drafting Committee, it
being understood that the Special Rapporteur, Mr.
Giiney and Mr, Pambou-Tchivounda would review the
translation of the English text into French.

Article 3 was adopted on that understanding.

State responsibility (continued)* gA/CN.4/472/Add.1,
sect. C, A/CN.4/476 and Add.1,” A/CN.4/L.524 and
Corr.2)

[Agenda item 2]

58. The CHAIRMAN reminded the members that
Mr. Arangio-Ruiz had announced his intention of resign-
ing his office as Special Rapporteur for the topic of State
responsibility (2436th meeting). Mr. Arangio-Ruiz had
made a significant contribution, in the form of draft arti-
cles, to the Commission’s work on the topic, whose im-
portance was equalled only by its difficulty in both intel-

* Resumed from the 2436th meeting.
5 Reproduced in Yearbook . . . 1996, vol. 11 (Part One).

lectual and practical terms. As the Commission had been
on the verge of completing the first reading of the draft
articles, it would be desirable, at that crucial stage in its
work, if it could continue to benefit from the Special
Rapporteur’s contribution.

59. Mr. ARANGIO-RUIZ said that he wished to ex-
plain more clearly why he had resigned his office as
Spec1al Rapporteur Since his preliminary report on the
topic in 1988.° he had been very circumspect so far as
the concept of international crimes of States was con-
cerned. Considering that that matter was rerra incognita
for him, he had decided to deal first with delicts or inter-
nationally wrongful acts in general and only thereafter
with crimes. The Commission had accepted his choice,
but some members had obviously been impatient to see
the topic of crimes taken up and from time to time had
asked him about the matter.

60. He had finally taken up the subject in 1993 in his
fifth report,’ but, in the interim, there had been a very
important development, namely, the felicitous end of the
cold war and the equally felicitous revitalization of
United Nations action under Chapter VII of the Charter
of the United Nations. There had also been two other de-
velopments, however, one within the Commission and
the other in the world at large. So far as the latter devel-
opment was concerned, he had noticed—and he had not
been the only one to do so—that the United Nations had
at times gone beyond certain limits and had occasionally
encroached on the area of international relations that per-
tained to the law of State responsibility. That had in-
creased his misgivings, preoccupation, diffidence and
suspicion in respect of article 4 of part two as adopted on
first reading.® At about the same time that he had really
started to deal with crimes, a theory had been put for-
ward in the Commission that since all the crimes to be
considered could be covered by one or other of the hy-
potheses contemplated in Article 39 of the Charter, the
Commission had little or nothing to say on the institu-
tional aspects of the consequences of crimes. The Secu-
rity Council would suffice. As to ICJ, it had been consid-
ered not popular enough and too slow—another fact of
life for which there were allegedly no remedies.

61. Twice during the forty-seventh session—in infor-
mal meetings and then in two formal votes , by 18 votes
to 6—the Commission had rejected the attempt of the
members who opposed his draft articles 15 to 20 being
referred to the Drafting Committee. Repeatedly, there-
fore, the possibility had then been preserved that, inter
alia, a serious discussion be carried out, in the current
Drafting Committee, on the comparative merits of his
proposed draft article 20, on the one hand, and article 4
as adopted, which obviously implied, in his view, an im-
proper subordination of the law of State responsibility to
the law of collective security as interpreted by a political
body. Considering, however, that the latter issue, in par-
ticular, had not been adequately debated, if at all, at the

6 Yearbook . . . 1988, vol. 11 (Part One), p. 6, document A/CN.4/
416 and Add.1.

7 Yearbook . . . 1993, vol. 11 (Part One), document A/CN.4/453 and
Add.1-3.

8 Originally adopted as article S, see Yearbook ... 1983, vol. 1l

(Part Two), p. 43.
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forty-seventh session, and that it was far from sure that a
thorough discussion of such a serious matter would be
carried out at the current session, he had decided in his
eighth report (A/CN.4/476 and Add.1) to revert to the
problem of the relationship between the law of State re-
sponsibility and the law of collective security. In intro-
ducing the report (2436th meeting), his main aim
throughout his statement had been to stress the distinc-
tion between the two areas of international law, to com-
pare article 4 as adopted and the proposed draft arti-
cle 20 and to undertake a critical examination of
article 4. Article 4 was also a source of concern to other
lawyers, including Mr. Bowett, who had written an arti-
cle’ expressing doubts and mentioning that the Special
Rapporteur had frequently suggested that article 4 should
be reviewed. At the end of his statement—and in addi-
tion to the fact that many members had been absent and
some of those who had been present had remained
silent—there had been only one strong minority state-
ment and a few, often very short, statements, which, with
a few exceptions, had been very discouraging in terms of
what he firmly believed the Commission should do in
instructing the Drafting Committee regarding the conse-
quences of crimes and notably draft articles 19 and 20,
as referred to the Drafting Committee at the preceding
session together with draft articles 15 to 18.

62. What could a special rapporteur do in such a situa-
tion? Mr. Tomuschat had reminded the members that
special rapporteurs were at the service of the
Commission—quite so, but, in the present case, it was to
serve the progressive development and codification of
the law of State responsibility. It was not to help to dis-
mantle at least one important part of that law, which was
what the effect would be of retaining article 4 as drafted
and of certain attempts to subject the institutional aspects
of the consequences of crimes to the will of political
bodies whose decisions were not susceptible of any
review whatsoever by a judicial body.

63. His situation was in fact even worse at the current
session compared with the preceding one, when there
had been votes which had shown a clear majority and
minority and he had been able to hope for better things
the following year. At the current session, he was some-
what of a lame duck in that, for reasons of no interest to
the Commission, he was not a candidate for a further
term of office and would therefore be unable to exert any
influence with regard to the second reading of the draft
on State responsibility or make any contribution to that
work. Nevertheless, considering the importance of the
problems involved in the draft articles relating to State
crimes, he would in principle have been ready to con-
tinue up to the end of the session. However, the scarcity
of the Commission’s debate which had followed his
introduction of the eighth report had given him the clear
impression either that it did not want to hold a proper de-
bate on the subject or even that it—or at least some of its
members—deemed any further discussion pointless
in that they had already decided to settle the delicate is-
sue in a manner he did not consider to be appropriate. In
the circumstances he felt that he had no other choice but
to resign his office as Special Rapporteur. The Commis-

9 See 2436th meeting, footnote 14.

sion would certainly be able to find a lawyer, or diplo-
mat/lawyer, who would be more amenable than he to the
necessities which were deemed, rightly or wrongly, to be
predominant and who could better help the Drafting
Committee to complete the first reading of the draft arti-
cles on State responsibility.

64. The CHAIRMAN said that he accepted that deci-
sion, although with regret. The reports of the Special
Rapporteur, Mr. Arangio-Ruiz, had made an outstanding
contribution to the study of a topic the difficulty of
which was unquestionable. Unfortunately, as was the
way with such reports, they tended to become the target
of much criticism, which was sometimes constructive,
but sometimes smacked of a demolition job.

65. Mr. VILLAGRAN KRAMER said that, in his
view, the Commission should react in a frank and logical
manner to Mr. Arangio-Ruiz’s decision. The successive
Special Rapporteurs on the topic of State responsibility
had made valuable contributions, but they had not all
had the same temperament. Mr. Arangio-Ruiz’s contri-
bution was no exception to that rule, even if his views on
lex ferenda in particular were not shared by everyone.
Mr. Arangio-Ruiz was a man of conviction, determined,
energetic and enthusiastic, but one who sometimes
tended to the theatrical in the tradition of the great Euro-
pean university professors. It would be neither appropri-
ate nor right to insist on his remaining in the office of
Special Rapporteur, but he should be urged to continue
to make his valuable contribution to the work of the
Drafting Committee and the Commission.

66. The CHAIRMAN suggested that the discussion
should be continued in an informal meeting of the
plenary with a view to arriving at a decision on how to
proceed.

It was so agreed.

The meeting rose at 12.35 p.m.

2439th MEETING

Tuesday, 11 June 1996, at 10.10 a.m.

Chairman: Mr. Robert Rosenstock

Present: Mr. Arangio-Ruiz, Mr. Barboza, Mr. Ben-
nouna, Mr. Bowett, Mr. Calero Rodrigues, Mr. Craw-
ford, Mr. de Saram, Mr. Eiriksson, Mr. Fomba,
Mr. Giiney, Mr. He, Mr. Kabatsi, Mr. Lukashuk,
Mr. Mikulka, Mr. Pambou-Tchivounda, Mr. Pellet,
Mr. Sreenivasa Rao, Mr. Robinson, Mr. Szekely,
Mr. Thiam, Mr. Villagrdin Kramer, Mr. Yamada,
Mr. Yankov.
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Draft Code of Crlmes against the Peace and Security
of Mankind' (continued) (A/CN. 4/472, sect. A,
A/CN.4/L.522 and Corr.l, A/CN. 4/L 532 and
Corr.1 and 3, ILC(XLVIII)/DC/CRD 3%

{Agenda item 3]

CONSIDERATION OF THE DRAFT ARTICLES
ON SECOND READING® (continued)

PART ONE (General provisions) (continued)

1. The CHAIRMAN noted that the Commission was
not making very rapid progress in its consideration of the
draft articles adopted by the Drafting Committee on sec-
ond reading (A/CN.4/L.522 and Corr.1) and might even
have to encroach on the time allotted to other topics. He
therefore suggested that any linguistic or other minor
changes should be submitted to the secretariat and that
statements for the record should take the form of brief
explanations after the article in question was adopted. In
particular he urged members to resist the temptation to
re-litigate controversial points in plenary meetings.

2. He invited the Chairman of the Drafting Committee
to resume his introduction of the draft articles adopted
on second reading.

ARTICLE 4 (Order of a Government or a superior)

3. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that the Drafting Committee
had adopted the article at the forty-seventh session, as
article 11, and had made no changes to it at the current
session apart from deleting the square brackets around
the last phrase. The article laid down the principle that
the fact that an individual had acted pursuant to an order
of a Government or a superior did not absolve him or her
of criminal responsibility but could be considered in
mitigation of punishment if justice so required. The ref-
erence to mitigation had been placed between square
brackets pending the adoption of an article on mitigating
circumstances and there was now a general provision on
the subject. The Committee considered that it would be
useful to retain the concluding clause as a guide for the
competent court. The explanation of the article given by
the Chairman of the Draftmg Committee at the preced-
ing session appeared in the relevant summary record.

4. Mr. PAMBOU-TCHIVOUNDA said that the provi-
sion in article 4 was addressed to the courts. That being
s0, he proposed that, in the French version, the phrase
considéré comme un motif de la diminution de la
peine should be replaced by retenu comme circonstance
atténuante de la peine.

5. Mr. THIAM (Special Rapporteur) said he agreed
with that proposal but would prefer to keep the word

I For the text of the draft articles provisionally adopted on first
reading, see Yearbook . .. 1991, vol. Il (Part Two), pp. 94 et seq.

2 Reproduced in Yearbook . .. 1996, vol. II (Part One).

3 For the text of draft articles 1 to 18 as adopted by the Drafting
Committee on second reading, see 2437th meeting, para. 7.

4 See 2437th meeting, footnote 4.

considéré. It was a question of language and as such
could perhaps be referred to the secretariat.

6. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that, if it was also Mr.
Pambou- Tchlvounda s intention to delete the words ‘‘if
justice so requires’’, that would involve a substantive
change which could not be approved in either the French
or the English text of the article.

7. Mr. PAMBOU-TCHIVOUNDA said he did not
mind whether those words were retained or deleted.

8. Mr. GUNEY said that Mr. Pambou-Tchivounda’s
proposal improved the French text of the article consid-
erably. He also considered that the words ‘‘if justice so
requires’’ should be deleted.

9. Mr. THIAM (Special Rapporteur) said that, al-
though those words were not altogether necessary, they
already appeared in an earlier mstrument namely, the
Charter of the Niimberg Tribunal.’ He would therefore
propose that they be retained.

10. The CHAIRMAN said that, in the light of com-
ments made, if he heard no objection, he would take
it that the Commission wished to adopt article 4 as
proposed by the Drafting Committee.

Article 4 was adopted.

ARTICLE 5 (Responsibility of the superior)

11. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said the Drafting Committee had
adopted article 5 at the forty-seventh session, as arti-
cle 12, and had made no changes at the current session.
As the Chaxrman of the Drafting Committee in 1995 had
explained,® it corresponded to article 86, paragraph 2, of
Additional Protocol I to the Geneva Conventions of
12 August 1949 and its antecedents lay in the jurispru-
dence of the international military tribunals established
after the Second World War and in the texts on interna-
tional criminal law adopted at that time.

12, Mr. PAMBOU-TCHIVOUNDA said that the last
part of the article, starting with the words *‘if they did
not take all . . .”’, raised a substantive question. Specifi-
cally, was it possible that the ability of the superior to
repress the crime could be called into question a pos-
teriori?

13. Mr. GUNEY suggested that the words *‘the perpe-
trator of’’ should be added before the words ‘‘the
crime’’ at the end of the article.

14. Mr. THIAM (Special Rapporteur) explained that
the text of the article had been taken directly from arti-
cle 86 of Additional Protocol I to the Geneva Conven-
tions of 12 August 1949. It would be better therefore not
to modify the article without good reason.

5 Charter of the International Military Tribunal annexed to the Lon-
don Agreement of 8 August 1945 for the prosecution and punishment
of the major war criminals of the European Axis (United Nations,
Treaty Series, vol. 82, p. 279).

6 See 2437th meeting, footnote 4.
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15. The CHAIRMAN said that if he heard no objec-
tion, he would take it that the Commission wished to
adopt article 5 as proposed by the Drafting Committee.

Article 5 was adopted.
ARTICLE 6 (Official position and responsibility)

16. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said article 6, like the two previous
articles, had been adopted at the forty-seventh session, as
article 13, without any changes. The explanation given
by the Chairman of the Drafting Committee at the pre-
ceding session appeared in the relevant summary rec-
ord.” At the current session, the Drafting Committee had
introduced two changes. The first was a drafting change
which consisted in replacing the words ‘*and particularly
the fact that he acts’ by “‘even if he acted’’. The pur-
pose was to emphasize that even if, under other circum-
stances, an individual would be entitled to immunity by
virtue of his high position in the Government, that would
not absolve him of criminal responsibility under the
Code of Crimes against the Peace and Security of Man-
kind. The second, substantive, change was the addition
of the words ‘‘or mitigate punishment’” at the end of the
article. The reason for the addition was that article 6, un-
like the Charter of the Niirnberg Tribunal and the stat-
utes of the International Tribunal for the Former Yugo-
slavia® and the International Tribunal for Rwanda,’
did not expressly exclude official position as a basis
for mitigation. The Drafting Committee had felt it essen-
tial to make that clear in the article to avoid misunder-
standing.

17. The CHAIRMAN said that if he heard no objec-
tion, he would take it that the Commission wished to
adopt article 6 as proposed by the Drafting Committee.

Article 6 was adopted.
ARrTICLE 7 (Establishment of jurisdiction)

18. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said article 7, which was the first
provision in section 3, dealing with procedure and juris-
diction, had been formulated and adopted by the Draft-
ing Committee at the preceding session, as article 5 bis,
on the understanding that it would have to be reviewed
in the light of the crimes that would eventually be cov-
ered by the Code, with a view to establishing exclusive
international jurisdiction for specific crimes, including
aggression. The Committee had reconsidered the article
at the current session and there had been a general con-
sensus of opinion, first, that the possibility of having two
types of jurisdiction—jurisdiction of an international
criminal court and universal jurisdiction—should be
maintained for genocide, crimes against humanity and
war crimes, and secondly, that jurisdiction over the
crime of aggression should rest exclusively with an
international criminal court. The article had therefore
been revised and now consisted of two sentences. The
first sentence preserved the possibility of the two types

7 Ibid.
8 Ibid., footnote 6.
9 Ibid., footnote 7.

of jurisdiction for crimes other than aggression, while
the second preserved the exclusive jurisdiction of an
international criminal court over the crime of aggression.

19. It would be explained in the commentary that the
term ‘‘international criminal court’ was intended to ap-
ply to tribunals that had credibility and support in the
international community such as ad hoc tribunals estab-
lished by the Security Council or by treaty. It was not in-
tended to include tribunals established by a few States
which had no support in the international community.
The commentary would also explain that the competence
of an international criminal court did not preclude trial
of an individual by his or her own national court for
commission of aggression under its domestic law.

20. Mr. KABATSI said that, while he accepted the
general thrust of the rule laid down in the second sen-
tence of the article, there should be one exception to it
whereby a country would have the right to try its leaders
if they committed the crime of aggression when there
was no international criminal court in place.

21. Mr. LUKASHUK said that Mr. Kabatsi’s point
was well taken. As a way out of the difficulty, he would
propose that, in the second sentence of the article, the
words ‘‘as a rule’’ should be added before the words
‘‘rest with an international criminal court™’.

22. Mr. CRAWFORD said he too could see Mr.
Kabatsi’s point, but wondered whether there was any
need to cover such an eventuality.

23. Mr. PELLET said that he agreed in part with
Mr. Kabatsi’s observation, but the less one singled out
the crime of aggression the better. The principle seemed
to be that States should be able to punish the crime of
aggression in their internal courts and he for one saw no
reason why Iraq, for example, could not and should not
eventually try those responsible for the aggression
against Kuwait. In particular, however, he did not want
to be told that his opposition would be reflected in the
commentary: that smacked of compromise and could
never be an acceptable solution.

24, Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that Mr. Lukashuk’s proposal
was not satisfactory as it would open wide the door to
the jurisdiction of every national court and not just the
national court of the individual who committed the crime
of aggression. If the Commission wished to cover the
point in the body of the article, the best way would be
to add a third sentence, along the following lines: ‘‘But
the trial of an individual by his or her national court for
the commission of the crime of aggression is not
precluded’’.

25. Mr. CRAWFORD said the Commission might
wish to decide in principle whether to provide for such a
situation and, if so, the Drafting Committee could then
reconsider the matter. On balance, he agreed that some
change was required.

26. Mr. PELLET said he supported the proposal by the
Chairman of the Drafting Committee, possibly by fol-
lowing the procedure suggested by Mr. Crawford.

27. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) agreed that the Commission should
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first decide whether it wished to change the existing text
so as to include in it what had been proposed as a com-
mentary. However, if it was decided to make the change,
he saw no need to refer the article back to the Drafting
Committee. A small group of members could easily
produce a new text in a matter of minutes.

28. The CHAIRMAN said the proposal was an attrac-
tive one.

29. Mr. EIRIKSSON, said that he too supported the
proposal. In addition, the small group should consider
whether the obligation to extradite and the extradition
procedure referred to in articles 8 and 9 should also
apply in such circumstances.

30. The CHAIRMAN suggested that the Commission
should momentarily defer consideration of the second
sentence of article 7.

31. Mr. CRAWFORD said that it was not clear from
the first sentence whether it imposed the obligation on
States to assert universal jurisdiction over the crimes
mentioned in articles 16, 17 and 18. That was a possible
construction of the sentence; but, at least with respect to
the crime of genocide, that would be an extension of ex-
isting treaty law since, under the Convention on the Pre-
vention and Punishment of the Crime of Genocide, there
was no universal jurisdiction. If the Commission was
proposing to impose a treaty obligation on States to as-
sert universal jurisdiction over the crimes mentioned in
articles 16, 17 and 18, that should be explicitly stated.
Because he was in favour of universal jurisdiction with
respect to genocide, he therefore proposed that some
such wording as ‘‘irrespective of where or by whom the
crime was committed’’ should be added at the end of the
sentence.

32. The CHAIRMAN asked whether the Commission
was ready provisionally to adopt the first sentence of
article 7, before reverting to the second sentence.

33. Mr. Sreenivasa RAO said that the discussion of ar-
ticle 7 had revealed the difficulty of coming to grips with
the basic policy underlying it. He wished to have an op-
portunity to consider both sentences in their redrafted
form before commenting on the article as a whole. It
would be premature to adopt any part of it at the present
juncture.

34. Mr. THIAM (Special Rapporteur) said that the text
clearly raised a number of problems. Mr. Kabatsi had
proposed that a court of the country of the author of the
crime of aggression should be considered competent. In
that case, why not a court in the victim country? Given
the large number of proposals made, the Commission
was in danger of adopting an unsatisfactory provision if
it was too hasty in its decisions. A small informal group
should look into the question.

35. The CHAIRMAN said that, if he heard no objec-
tion he would take it that the Commission wished to de-
fer its consideration of article 7 until the informal group
proposed by Mr. Thiam had concluded its work.

It was so agreed. *

* Article 7 was adopted with the whole of the draft Code (see
2454th meeting, para. 3); it subsequently became article 8 and was
then amended (see 2465th meeting, paras. 1-4).

ArTICLE 8 (Obligation to extradite or prosecute)

36. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said article 8 had been adopted by
the Drafting Committee at the forty-seventh session as
article 6. As the Committee’s then Chairman had ex-
plained, it had embodied the fundamental aut dedere aut
Judicare principle underlying a large number of penal
law conventions concluded over the past 25 years with a
view to ensuring punishment for a variety of crimes of
international concern.'® At the current session, the Com-
mittee had inserted the word ‘‘Party’’ after ‘‘State’’ at
the beginning of the article, an addition that had been
necessary to align article 8 with the others. It had also re-
placed the phrase ‘‘extradite that individual or refer the
case to its competent authorities for the purpose of
prosecution’” by ‘‘extradite or prosecute that individ-
ual’’, since the first phrase had allowed for prosecutorial
discretion inappropriate under the Code. The obligation
under the article was limited to crimes other than aggres-
sion, for an international criminal court had—or would
have, if article 7 was to be changed-—exclusive jurisdic-
tion over that crime. The question of transfer of perpetra-
tors of aggression to the international criminal court
would be dealt with by the court’s constituent instru-
ment.

37. Mr. CRAWFORD said he opposed the change
made by the current Drafting Committee, imposing an
automatic obligation of prosecution in respect of any al-
legation of a crime, which was contrary to the normal
principles of international judicial cooperation. He ac-
cepted that, in the context of crimes dealt with by the
Code, the ordinary sort of prosecutorial discretion would
be inappropriate. But there were many reasons for not
prosecuting a person which had nothing to do with a de-
cision that he or she should not be prosecuted on the
merits: for instance, there might be no evidence that the
person had actually committed a crime. As it read, arti-
cle 8 imposed an obligation on any State party to pros-
ecute regardless of the existence of any evidence. A sim-
ple solution would be to revert to the language used by
the Drafting Committee when it had first adopted the ar-
ticle. No doubt there were also other possible solutions.

38. Mr. Sreenivasa RAO said that article 8 reflected a
well-known principle incorporated in a number of trea-
ties and conventions on extradition. The point made by
Mr. Crawford was valid, but was made more explicit in
those treaties and conventions, which stated that the duty
was to submit the matter to the prosecution. Discretion
was thus inherently allowed of the prosecution. The arti-
cle could be expanded to bring the matter more closely
into line with practice. Alternatively, an explanation
could be provided in the commentary.

39, Mr. PELLET said he was struck by the absence of
any reference in articles 8 and 9 to the crime of aggres-
sion (art. 15). No doubt the omission had been prompted
by the desire to ensure that the alleged authors of crimes
of aggression were not too easily accused without suffi-
cient evidence. If that was indeed the reason, the objec-
tion would fall if Mr. Crawford’s proposal was adopted.
Of course, States should not be given scope to character-

10 See 2437th meeting, footnote 4.
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ize the crime of aggression too freely. Nevertheless, he
found it disquieting that the authors of aggression, the
supreme crime, should totally escape extradition and the
principle of universal jurisdiction. In that regard he cited
article 227 of the Treaty of Versailles, which had pro-
vided for the trial of the Kaiser by an international tribu-
nal. The Netherlands, if he recalled correctly, had vigor-
ously refused to hand him over—a decision which, while
politically expedient, was judicially exceptionable. Pend-
ing an explanation of the decision to omit a reference
to the crime of aggression, he reserved his position on
article 8.

40. The CHAIRMAN noted that there was a regime, of
which articles 7, 8 and 9 were a part, and, as drafted, it
was a coherent and consistent regime.

41. Mr. GUNEY said that, although the purpose of ar-
ticle 8 was to establish an obligation to extradite or
prosecute, the actual text of the article in the French ver-
sion was not in line with the title. The words extrade ou
poursuit should be amended to read est tenu d’extrader
ou de poursuivre.

42, The CHAIRMAN said he would be grateful if, in
the interests of saving time, members would refer any
problems of translation directly to the secretariat.

43. Mr. GUNEY said his proposed amendment was
not merely a matter of translation. It might also affect
the wording of the English text.

44. Mr. THIAM (Special Rapporteur) said he saw no
difference of substance between the existing text and
Mr. Giiney’s proposed amendment. He would be happy
to accept either version.

45. Mr. PELLET said that the point at issue was not a
problem of translation. If the French text was amended
to read est tenu de, then the English version must also be
altered to read ‘‘is bound to’’. He personally thought that
the existing text was the right one, for two reasons: first,
in law, an indicative was tantamount to an imperative;
and secondly, the obligation to extradite or prosecute
was made explicit in the title of the article. There was
thus no need to further burden the text.

46. Mr. Sreenivasa RAO said that the wording ‘‘shall
extradite’” was generally understood to mean ‘‘is bound
to extradite’’. However, both wordings were subject to
the basic law of extradition, which allowed for several
circumstances in which extradition was excluded, one
being the case of political crimes. There was a risk that it
would -constantly be claimed that crimes under the Code
were political crimes and hence there was no obligation
to extradite. Unless provision was made to the contrary,
one of the basic exceptions would constantly be invoked,
particularly in the case of aggression.

47. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that Mr. Sreenivasa Rao’s
point referred to article 9, not to article 8. With regard to
Mr. Pellet’s question as to why crimes under article 15
were not included in article 8, the reason was that a State
did not have jurisdiction. It could not prosecute because
the competence to do so lay with an international tribu-

nal. If the Commission made the proposed change,
whereby the possibility would be opened up for the State
of which an individual was a national to try that individ-
val in a case of aggression, that would be a different
matter. However, article 8 had been drafted in a context
in which there had been no possibility of it including
crimes under article 15. On the other hand, an attempt
was being made to maintain the concept of ‘‘extradi-
tion’’; in the case of the international criminal court, care
had been taken to use the word ‘‘transfer’’ rather than
the word ‘‘extradition”’.

48. Mr. YAMADA, taking up Mr. Crawford’s point on
the question of prosecution, said that the Commission
must make a policy decision on whether to opt for auto-
matic or for discretionary prosecution. He understood
that one of the reasons why the Drafting Committee had
opted for automatic prosecution was that the Geneva
Conventions of 1949 did not provide for prosecutorial
discretion for the grave breaches of the Conventions
which were the main source of an article on war crimes
in the Code.

49. Mr. CRAWFORD said that the Commission must.
consider whether it could live with the general language
of the ‘‘extradite or prosecute’’ provisions in other
treaties—the language earlier favoured by the Drafting
Committee—or whether it wished to impose some sort
of obligation to prosecute. It seemed to him that it was
not a policy decision to impose an obligation to pros-
ecute where there was no evidence. Therefore, some for-
mulation was required to indicate that an allegation must
be supported by credible evidence. States simply would
not accept an obligation to extradite or prosecute on the
basis of a mere allegation.

50. Mr. THIAM (Special Rapporteur) asked whether
Mr. Crawford could provide a text in writing.

51. Mr. CRAWFORD said that his initial proposal had
been to revert to the previous text. His alternative pro-
posal was to use the language of article 54 of the draft
statute for an international criminal court adopted by the
Commission, namely, ‘‘to refer the case to its competent
authorities for the purposes of prosecution’.'!

52. The CHAIRMAN, speaking in his capacity as a
member of the Commission, said that the article in its
current form was not an invitation to prosecute irrespec-
tive of whether there was a scintilla of evidence. Rather,
it ruled out prosecutorial discretion, which was a fairly
broad and extensive concept. It would be possible to in-
sert in the commentary some polite wording to the effect
that the prosecutor was not expected to engage in a
meaningless, senseless or otherwise preposterous activ-
ity as a result of the language of the article, and to pro-
duce a result consistent with the Geneva Conventions of
1949 and the policy decision recommended by the Draft-
ing Committee.

53. Mr. EIRIKSSON said that as a member of the
Drafting Committee he remained loyal to the article and
would resist any proposal to replace the words ‘‘shall

11 See Yearbook . . . 1994, vol. 11 (Part Two), p. 26, para. 91.
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extradite’’ by a formulation such as ‘‘is obligated to ex-
tradite’’. With reference to Mr. Pellet’s comments con-
cerning article 15 and the crime of aggression, he agreed
that if an international criminal court was the only one
with jurisdiction, the matter would be dealt with in the
statute of that court and need not be addressed in the cur-
rent context. Furthermore, if the Commission were to
leave open the possibility of prosecution of someone in
the courts of his own State, that would not constitute an
obligation on that State to prosecute its nationals. A for-
tiori, and subject to a decision of the informal group, he
did not think that there should be an obligation on other
States to extradite to a country nationals of that country.
Accordingly, a change might not be necessary. Cer-
tainly, there would be no obligation for that State to
prosecute if it did not extradite.

54. He had participated in the debate in the Drafting
Committee on the formulation *‘submit to its authorities
for prosecution’’. At the time he had felt that too much
had been built into that clause and now thought that too
little had been built into the existing clause. In his view,
as much as possible should be left to the commentary.

55. Mr. Sreenivasa RAO said that if the Drafting Com-
mittee intended to favour automatic extradition and
prosecution, rather than allow for prosecutorial discre-
tion in the light of the specific circumstances, it was fail-
ing to provide for situations that might arise. For in-
stance, a State might not want to extradite and not want
to prosecute because of the difficulty of obtaining evi-
dence. The result would be that it would drop the case.
Account must be taken of realities and he therefore
reserved his position.

56. Mr. THIAM (Special Rapporteur), responding to a
point raised by Mr. Crawford, said that the purpose of
the adjective ‘‘alleged’” was to show that there was in-
deed firm evidence against the individual to be extra-
dited. On a different point raised by Mr. Sreenivasa Rao,
he stressed that crimes against the peace and security of
mankind were not political crimes but crimes under ordi-
nary law, conferring no privilege on the perpetrators.

57. Mr. PELLET expressed concern that article 8, un-
like article 7, contained no reference to the future inter-
national criminal court. In his view, the State party re-
ferred to in the article should also have the possibility of
transferring the alleged criminal to the international
criminal court.

58. Mr. CRAWFORD suggested that Mr. Pellet’s point
could be met by reproducing the ‘‘without prejudice’’
clause of article 7 in article 8. His own point concerning
the need for sufficient evidence of the alleged criminal’s
guilt could perhaps be met by replacing the word
‘‘prosecute’’ by ‘‘initiate proceedings for the prosecu-
tion of”’.

59. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that he would be inclined to
endorse the second of those two proposals, as a result of
which the provision in article 8 would be somewhat
stronger than the text proposed by the Drafting Commit-
tee in 1995 but would not go quite as far as the formula-
tion now under consideration.

60. Mr. THIAM (Special Rapporteur) suggested that
the informal group to review article 7 should also con-
sider possible changes to article 8.

61. Mr. EIRIKSSON suggested that the Chairman
should also be invited to join the group on articles 7
and 8.

It was so agreed.

The meeting was suspended ar 11.25 am. and
resumed at 12.10 p.m.

ArTICLE 7 (Establishment of jurisdiction) (continued)

62. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee), speaking on behalf of the informal
group, proposed that the phrase ‘‘, irrespective of where
or by whom those crimes were committed”’ should be
added to the first sentence of article 7 and that a third
sentence reading: ‘‘However, a State Party is not pre-
cluded from trying its nationals for the crime set out in
article 15"’ should be added at the end of the article.

63. The CHAIRMAN said that if he heard no objec-
tion, he would take it that the Commission wished to
adopt article 7, as amended.

Article 7, as amended, was adopted.*

64. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee), speaking on behalf of the informal
group, proposed that the words ‘‘Without prejudice to
the jurisdiction of an international criminal court,”’
should be added at the beginning of article 8.

65. Mr. Sreenivasa RAO said that he was prepared to
join the consensus but would expect the commentary on
articles 7 and 8 to draw attention to the progressive de-
velopment aspect of those provisions by explaining to
what extent the draft Code of Crimes against the Peace
and Security of Mankind represented a departure from
existing law.

66. The CHAIRMAN said that he had no doubt that
any changes from existing law, bearing in mind also
the comments made by Mr. Yamada, would be duly
reflected in the commentary.

67. Mr. CRAWFORD said that he hoped the commen-
tary would make it clear that the obligation set forth in
article 8 applied only to allegations for which there was
probable cause.

68. Mr. PELLET said the commentary should make it
clear that the object of adding the ‘‘without prejudice’’
clause was not so much to uphold the jurisdiction of
an international criminal court as to require the State
party in whose territory the alleged criminal was found
to extradite, prosecute or transfer him to the inter-
national court.

* See 2465th meeting, para. 1.
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69. The CHAIRMAN said that, on the understanding
that those points would be reflected in the commentary,
he would take it that the Commission wished to adopt
article 8, as amended.

Article 8, as amended, was adopted.

ArTicLE 9 (Extradition of alleged offenders)

70. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that like article 7, article 9 had
been formulated and adopted as article 6 bis by the
Drafting Committee at the preceding session. Under arti-
cle 8, the State in whose territory an individual alleged
to have committed genocide, crimes against humanity or
war crimes was found had the obligation to prosecute
that individual or extradite him to another State for
prosecution or transfer him to the international criminal
court. However, as the then Chairman of the Drafting
Committee had explained,12 the Code needed an article
establishing a legal basis for the extradition of the al-
leged criminal. Article 9 had been formulated for that
purpose. The current Drafting Committee had made no
changes to the article except to replace the last clause at
the end of paragraph 4, which had read *‘territories of
the States Parties which have established their jurisdic-
tion in accordance with article 5 bis’’, by the words
‘‘any other State Party’’. The change did not affect the
substance of the article and was in the nature of further
clarification of the text of the paragraph.

71. Mr. CRAWFORD said that he wondered whether
the choices offered to States under certain circum-
stances, in particular in article 9, paragraph 2, were con-
sistent with the strong obligation to extradite formulated
in article 8.

72. Mr. Sreenivasa RAO said that the provisions of ar-
ticle 9 exactly reproduced the extradition clauses of
other multilateral treaties, which were always automati-
cally transposed into bilateral agreements and incorpo-
rated in the national law of the States parties. He could
see no objection to the article on that ground. What did
seem necessary, however, was to include an explicit pro-
vision somewhere in the Code to the effect that the
crimes listed therein could not be claimed to be political
crimes for purposes of extradition.

73. Mr. THIAM (Special Rapporteur) said it was abso-
lutely clear that crimes against the peace and security of
mankind were not political crimes but crimes under ordi-
nary law. He saw no need to spell out that fact in con-
nection with the extradition of alleged offenders.

74. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that the point raised by
Mr. Sreenivasa Rao was covered in article 9, para-
graph 1. He understood that the Drafting Committee had
considered the matter at the preceding session and had
decided to deal with it in that way rather than to speak
explicitly of political offences.

75. Mr. Sreenivasa RAO said that he accepted the
explanation given by the Special Rapporteur, but was a

12 See 2437th meeting, footnote 4.

little less happy with that given by the Chairman of
the Drafting Committee. He would not, however, labour
the point any further.

76. Mr. CRAWFORD pointed out that the words *‘at
its option’’ in article 9, paragraph 2, did not seem to be
consistent with article 8 in its new form.

77. Mr. de SARAM said it was his understanding that
the provisions of article 9, paragraph 2, were subject to
the principal obligation in article 8, which was to extra-
dite or prosecute the individual alleged to have commit-
ted a crime against the peace and security of mankind.

78. Mr. EIRIKSSON said that the words ‘‘at its op-
tion’’, which were not to be found in the traditional
models, had been introduced because some members of
the Drafting Committee at the forty-seventh session had
felt that the word ‘‘may’’ by itself was not optional
enough. Some explanation could perhaps be provided in
the commentary.

79. The CHAIRMAN said that if he heard no objec-
tion, he would take it that the Commission wished to
adopt article 9 as proposed by the Drafting Committee.

Article 9 was adopted.

80. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that, among the articles
adopted on first reading, article 7 had dealt with the non-
applicability of statutory limitations. The article had
formed the subject of reservations on the part of a num-
ber of States. It would also be recalled that, in his twelfth
report”® the Special Rapporteur had advocated that it
should be deleted, arguing that the rule of the non-
applicability of statutory limitations did not appear to be
applicable to all the crimes listed in the draft Code and
that national legislations differed in that respect.

81. The Drafting Committee had decided to delete the
article for the reasons put forward by the Special Rap-
porteur and also because the statute of limitations dealt
with rules of procedure not essential to the Code at the
current stage.

ARTICLE 10 (Judicial guarantees)

82. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) went on to introduce article 10,
which had been adopted by the Drafting Committee at
the forty-seventh session as article 8.

83. Mr. VILLAGRAN KRAMER said that he was pre-
pared to endorse all the provisions of article 10 with the
possible exception of paragraph 1 (). In many legal sys-
tems, a confession of guilt was regarded, in certain
cases, as an extenuating circumstance. The practice
known as ‘‘plea bargaining’’ in the United States of
America made it possible to adjust a convicted crimi-
nal’s sentence in the light of his confession. He
wondered whether the provision would not restrict the
potential use of such practices and should not, for that
reason, be deleted.

13 Yearbook . . . 1994, vol. 11 (Part One), document A/CN.4/460,
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84. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that the subparagraph in ques-
tion did not deal with the effects of a confession of guilt
but only specified that no compulsion could be used to
obtain such a confession. The words of the provision
were exactly those to be found in article 14, paragraph 3
(g), of the International Covenant on Civil and Political
Rights.

85. The CHAIRMAN said that if he heard no objec-
tion, he would take it that the Commission wished to
adopt article 10 as proposed by the Drafting Committee.

Article 10 was adopted.

ARTICLE 11 (Non bis in idem)

86. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that article 11, which had been
adopted by the Drafting Committee at the forty-seventh
session as article 9, had been discussed extensively in
the Drafting Committee at the time. As the then Chair-
man of the Drafting Committee had explained,' in refor-
mulating the article the Committee had taken into con-
sideration article 10 of the statute of the International
Tribunal for the Former Yugoslavia" and article 42 of
the draft statute for an international criminal court,'
which dealt with the same issue. The article proposed by
the Drafting Committee at the preceding session had
comprised five paragraphs. As the structure of the article
had been rather complicated, the Drafting Committee
had tried at the current session to simplify it without
changing its substance. Paragraph 2 in the new text was
a simplified version of paragraphs 2 to 4 of the previous
one. Paragraph 2 (a) set out the two exceptions to non
bis in idem in respect of a trial by an international crimi-
nal court, and paragraph 2 (b) the two exceptions to that
principle in respect of a trial by a national court. Para-
graph 3 corresponded to paragraph 5 of the previous
version and remained unchanged.

87. Mr. HE said that, although he had been a member
of the Drafting Committee, he was not quite satisfied
with article 11 as it stood.

88. While he could go along with the idea of the pri-
macy of the international criminal court, he had misgiv-
ings about paragraph 2 (b), which contradicted the prin-
ciple of non bis in idem. The statute of the International
Tribunal for the Former Yugoslavia contained no such
provision. The Commission should follow suit and state
that only an international court could retry a case. He
was in favour of deleting paragraph 2 (b) to preserve
the non bis in idem principle as much as possible and to
consolidate the primacy of international criminal law.

89. Mr. LUKASHUK said he was against the use of
the term non bis in idem in the current context. The draft
Code might well appear in manuals for members of the
armed forces, and the Latin expression would make the
article more difficult to understand.

14 See 2437th meeting, footnote 4.
15 Ibid., footnote 6.
16 See footnote 11 above.

90. Although he did not agree entirely with Mr. He, in
his opinion paragraph 2 (b) was not ready either for
codification or for the progressive development of inter-
national law. For one thing, the provision was contrary
to non bis in idem, as Mr. He had rightly pointed out.
For another, a study of case law showed that the relevant
provisions of the International Covenant on Civil and
Political Rights only covered national jurisdiction. If a
court in a given State protected an accused person from
criminal prosecution, that should not preclude that per-
son’s being judged in the court of another State. For ex-
ample, in the case of the former Yugoslavia a war crimi-
nal brought to court in one country evaded trial in
another if the jurisdiction of an international tribunal was
not taken into account. Therefore, the provision should
be deleted until enough information on actual practice
became available to enable the Commission to take a
decision,

91. Mr. CRAWFORD said that the concept of non bis
in idem left aside the question of trial in different na-
tional courts. But it had been decided to go beyond the
traditional principle of double jeopardy because the
Commission was considering international crimes. In
any event, a subsequent trial by a national court must
meet the same conditions as were applicable for an inter-
national court. Those conditions should not be more lib-
eral for a national court than for an international jurisdic-
tion. He saw no reason to depart from the current
provision.

92. Mr. Sreenivasa RAO said that he had no objection
to replacing the Latin term non bis in idem in order to
make it more understandable in non-legal circles. In his
view, paragraph 2 (b) was a departure from the principle
prohibiting double jeopardy. For reasons already stated
by Mr. He, it should be deleted.

93. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) noted that the term non bis in idem
had also been used most recently in the draft statute for
an international criminal court.

94, Mr. THIAM said that the point made by the Chair-
man of the Drafting Committee was well taken. The sole
reason for including the exceptions under paragraph 2
(b) had been to win acceptance for the non bis in idem
principle. Many members of the Drafting Committee had
said at the time they could not accept that concept with-
out the exceptions in paragraph 2 (b). As he saw it, non
bis in idem was a fundamental principle of human rights,
Whether a person was judged by a national or an interna-
tional court, he was entitled to the rights that protected
him. Personally, he would not object to deleting para-
graph 2 (b), but he was in favour of anything that en-
sured protection of human rights. Quite plainly, the non
bis in idem principle did afford protection.

95. Mr. Sreenivasa RAO said those in favour of retain-
ing paragraph 2 (b) had argued that, if one State had
tried an accused person, found him guilty and handed
down lenient punishment, a national court in another
State should then have jurisdiction to re-examine the
case if the act had taken place in the territory of that
State or if that State had been the main victim of the
crime. But the argument of lenient punishment con-
cerned paragraph 2 (@), not paragraph 2 (b). In any
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event, once a national jurisdiction had completed a trial,
the case was open for retrial. That indirectly encouraged
trials in absentia. On the other hand, if a person had
served his sentence and had then found himself in the
territory of a country where he might be prosecuted, that
created a danger of double jeopardy.

96. He was not convinced that for any given crime
there would always be more than one jurisdictional basis
for a trial by more than one State. He was in favour of
deleting paragraph 2 (b).

97. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) agreed that there were reasons to
believe that paragraph 2 (b) was not fully consistent with
the principle of non bis in idem. It could have been pos-
sible to establish priority for extradition, for example, by
saying that extradition took precedence over trial by the
State in which the individual was found. But that had not
been done. The current wording was meant to satisfy the
interests of both States—the State of which the person
was a national and the State which was the victim of the
crime, Strictly speaking, paragraph 2 (b) was not perfect,
but the Commission could live with it. If the Commis-
sion deleted the provision, it would be doing away with
an important point.

98. Mr. ROBINSON said he could not imagine that
paragraph 2 (b) reflected the direction in which the law
should be developed. It might well be precisely in those
circumstances that there was a need to insist on the ap-
plication of the principle of non bis in idem. He could
only agree to an exception in relation to a national court
if it was placed on the same bases as applied in relation
to an international criminal court.

99. Mr. Sreenivasa RAO, referring to the last state-
ment by the Chairman of the Drafting Committee, said
that if a document was not perfect, it should not be trans-
mitted to the General Assembly.

100. The CHAIRMAN said he was not sure that it was
imperfect. It was a limitation on the extension, or pro-
gressive development if one wished, contained in para-
graph 2 (b).

101. Mr. FOMBA said that, in his opinion, the criteria
of territoriality and of the main victim were sufficient
per se, due account being taken for national sovereignty.
But from the point of view of the strictly logical link
with the principle of non bis in idem, those two criteria
were somewhat inadequate. To remain consistent with
the logic of the provision, paragraph 2 (b) should reflect
the same guarantees as were contained in paragraph 2 (a)
(ii). That had the merit of clarity, without prejudging the
basic question of whether the Commission should retain
the provision.

102. Paragraph 2 (b) was a major exception to the non
bis in idem rule. If the Commission retained paragraph 2
{b), he would have no objection, but it was particularly
important to include a reference to court proceedings
that had not been impartial or independent.

103. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that, although it might seem
logical to include in paragraph 2 (b) the same require-
ments as those under paragraph 2 (a) (ii), that was surely
unacceptable. An international court could find that the

proceedings in a national court were not impartial, but
how could the court of another State take such a deci-
sion? That would be contrary to the basic principles of
nationality and statehood and might even lead to war.

104. Mr. Sreenivasa RAO agreed that no State would
accept that its jurisdiction should be open to question in
another jurisdiction.

105. The CHAIRMAN suggested that the Commis-
sion should vote on the two proposals concerning para-
graph 2 (b).

The proposal to delete paragraph 2 (b) was rejected
by 9 votes to 3, with 4 abstentions.

The proposal to include in paragraph 2 (b) the guar-
antees contained in paragraph 2 (a) (ii) was rejected by
11 votes to 3, with 3 abstentions.

106. The CHAIRMAN said that if he heard no objec-

tion, he would take it that the Commission wished to

adopt article 11 as proposed by the Drafting Committee.
Article 11 was adopted.

The meeting rose at 1.15 p.m.

2440th MEETING

Wednesday, 12 June 1996, at 11.20 a.m.
Chairman: Mr. Ahmed MAHIOU

Present: Mr. Arangio-Ruiz, Mr. Barboza, Mr. Ben-
nouna, Mr. Bowett, Mr. Calero Rodrigues, Mr. Craw-
ford, Mr. de Saram, Mr. Eiriksson, Mr. Fomba,
Mr. Giiney, Mr. He, Mr. Kabatsi, Mr. Lukashuk,
Mr. Mikulka, Mr. Pellet, Mr. Sreenivasa Rao, Mr.
Robinson, Mr. Rosenstock, Mr. Szekely, Mr. Thiam,
Mr. Tomuschat, Mr. Villagran Kramer, Mr. Yamada,
Mr. Yankov.

Draft Code of Crimes against the Peace and Security
of Mankind' (continued) (A/CN.4/472, sect. A,
A/CN.4/L..522 and Corr.1l, A/CN.4/L.532 and
Corr.1 and 3, ILC(XLVIII)/DC/CRD.3?)

1 For the text of the draft articles provisionally adopted on first
reading, see Yearbook . . . 1991, vol. II (Part Two), pp. 94 et seq.

2 Reproduced in Yearbook . . . 1996, vol. II (Part One).
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[Agenda item 3]

CONSIDERATION OF THE DRAFT ARTICLES
ON SECOND READING® (continued)

PART oNE (General provisions) (continued)

ARrTICLE 12 (Non-retroactivity)

1. The CHAIRMAN invited the Chairman of the Draft-
ing Committee to resume his introduction of the draft
articles adopted on second reading (A/CN.4/L.522
and Corr.1).

2. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that article 12 laid down a ba-
sic principle of criminal law and of human rights law. As
provisionally adopted on first reading as article 10, it had
not given rise to any reservations, either by Governments
or in the Commission. At the current session, the Draft-
ing Committee had made only two drafting changes in
paragraph 2: it had replaced the words ‘‘shall preclude’’
by the word ‘‘precludes’” and had deleted the words
““and punishment’’, the purpose of the latter being to
align the article with article 11. The Drafting Committee
recommended the adoption of article 12 to the Com-
mission.

3. Mr. LUKASHUK proposed that the end of para-
graph 1 should be amended to read: “*. . . for acts com-
mitted before the entry into force of its provisions’’,
otherwise the Code of Crimes against the Peace and Se-
curity of Mankind could remain irrelevant until the end
of time.

4. Mr. TOMUSCHAT said that, as article 12 applied to
the whole of the Code, it should be placed at the end of
the text, as was the rule with treaties.

5. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that the draft Code would per-
haps take the form of a treaty one day, but its existing
structure consisted of a part one dealing with general
provisions and a part two dealing with the actual crimes.
Article 12 therefore did have a place in part one because
its provisions were part of the principles of criminal law
and not of treaty law procedure. Mr. Lukashuk’s pro-
posal reflected the concern that the existing wording of
paragraph 1 would intimate that the draft Code would in-
evitably take the form of a treaty. The proposed change
involved what was perhaps a superfluous clarification,
but it would do no harm.

6. Mr. THIAM (Special Rapporteur) said he wondered
what provisions of the Code would come into force be-
fore the Code did. That point could perhaps be clarified
in the commentary. As for the placement of article 12,
part one of the draft dealt with general principles, and
the nullum crimen sine lege principle was one of the ba-
sic principles, if not the most basic, of criminal law.

3 For the text of draft articles 1 to 18 as adopted by the Drafting
Committee on second reading, see 2437th meeting, para. 7.

7. Mr. TOMUSCHAT said that, while he agreed arti-
cle 12 could in fact have a place in part one, he would
point out that part one consisted of three sections. The
first section was very general, the second dealt with re-
sponsibility and punishment, in other words, with sub-
stantive law, and the third with procedural provisions.
Articles 12, 13 and 14 then dealt with fundamental guar-
antees and not with procedures and therefore belonged in
the second section. Articles 13 (Defences) and 14 (Ex-
tenuating circumstances), for example, had a close link
with article 4 (Order of a Government or a superior) and
with article 6 (Official position and responsibility) and
those four articles should therefore be included in the
same section.

8. Mr. ROBINSON said that Mr. Lukashuk’s proposal
was not essentially different from the existing text. What
was important, therefore, was that the commentary
should indicate the various ways in which the Code
could come into force.

9. Mr. EIRIKSSON said that the question of the place-
ment of the articles in the draft had been considered at
length in the Drafting Committee.

10. With regard to Mr. Lukashuk’s proposal, he
pointed out—and was supported in that regard by
Mr. ROSENSTOCK—that paragraph 1 clearly referred
to conviction ‘‘under the present Code’’. It would there-
fore suffice to state in the commentary to paragraph 2,
not paragraph 1, that a trial under some other auspices
was in no way precluded.

11. Mr. CRAWFORD said he too considered that para-
graph 1 should not be changed. As to the placement of
the article, he would point out that there were no titles to
the three sections in part one and that the third simply
contained what had not been placed in either of the
two others. One option would perhaps be to delete the
sections altogether.

12. Mr. LUKASHUK said he did not think that there
should be any difficulty if paragraph 1 were reworded to
read: ‘‘No one shall be convicted, under the provisions
of the present Code, for acts committed before the entry
into force of those provisions’’.

13. Mr. FOMBA said that he had no objection to para-
graph 1 being retained as drafted because, in his view,
the words ‘‘provisions of the present Code’’ did not add
anything to the words ‘‘present Code’’. The main thing
was that the words ‘‘before its entry into force’” did not
prejudge the form in which such entry into force would
be effected.

14. Mr. TOMUSCHAT said that, by analogy with in-
ternal law, the third section should belong to a code of
criminal procedure, whereas articles 12, 13 and 14, and
even article 11, should appear in the criminal code itself.
Logically, therefore, those articles should form part of
the second section.

15. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that the Drafting Committee
had been unable to agree on titles for the three sections
of part one. Those sections could in fact be deleted.

16. Mr. Sreenivasa RAO supported that proposal.
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17. The CHAIRMAN said that, if he heard no objec-
tion, he would take it that the Commission wished to de-
lete the division into three sections of part one of the
draft articles.

It was so agreed.

18. The CHAIRMAN reminded the Commission that it
still had to take a decision on Mr. Lukashuk’s proposal.

19. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that he personally had no ob-
jection to that proposal, but was afraid that the majority
of members would not go along with him.

20. Mr. Sreenivasa RAO said he thought that the text
was sufficiently clear as it stood, but he would not
oppose a change that might make it even clearer.

21. Mr. ROSENSTOCK said that a good case could be
made for claiming that article 28 of the Vienna Conven-
tion on the Law of Treaties obviated the need for arti-
cle 12. But, as article 12 existed, it was essential not to
blur the extremely clear distinction between para-
graphs 1 and 2. The former clearly stated that no one
could be convicted under the Code for acts committed
before its entry into force, and the latter clearly stated
that a person could be convicted for acts which, at the
time of their commission, had been criminal in accord-
ance with international law. If some provisions of the
Code were already part of international law or would be-
come part thereof before the Code came into force, it
would be possible to be convicted under those provisions
before the Code came into force. That point might per-
haps be spelled out in the commentary to paragraph 2.

22. Mr. LUKASHUK said he was sorry that his pro-
posal posed such a problem for the other members of the
Commission and that he would therefore not insist on it.
He still thought, however, that States might use para-
graph 1 as a pretext for not applying the Code because it
had not entered into force. Furthermore, paragraph 2
contained a reference to acts which, at the time of their
commission, were already criminal in accordance with
international law before the entry into force of the Code,
but no mention was made of acts which would become
criminal in accordance with international law in the
future.

23. Mr. TOMUSCHAT thought that Mr. Lukashuk’s
proposal raised the question of the form that the Code
would eventually take. It was nowhere stated that it
would be adopted as an international treaty in good and
due form, as Mr. Lukashuk seemed to intimate by his
proposal. It might very well be adopted as a declaration
of the General Assembly. The Commission must not
prejudge the question, but it might be useful if it were to
discuss it on completion of the adoption of all the arti-
cles proposed by the Drafting Committee in order to
decide what recommendation it would address to the
General Assembly on the matter.

24. Mr. ROBINSON said that he wondered why na-
tional law was referred to in paragraph 2 of article 12 if
the purpose of that paragraph was to preserve the appli-
cation of customary international law. In his view, the
text of that provision should resemble the text of para-

graph 2 of article 15 of the International Covenant on
Civil and Political Rights, rather than paragraph 1 of that
article. He also wished to know whether, in the Commis-
sion’s view, it was taken for granted that the principle of
non-retroactivity applied to punishment as well as to trial
or whether that should be expressly indicated.

25. Mr. THIAM (Special Rapporteur), replying to
Mr. Robinson’s first question, said it was true that para-
graph 2 contained a reference to national law which did
not feature in article 15 of the International Covenant on
Civil and Political Rights. It had been added at the re-
quest of certain members of the Drafting Committee af-
ter a long debate; however, he personally had no objec-
tion to deleting it and keeping to the text of article 15 of
the Covenant.

26. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that he had not participated in
the drafting of the article and had not been present dur-
ing its adoption on first reading and that, at the current
session, the Drafting Committee had simply agreed on
the wording of the article without entering into a discus-
sion on the issues.

27. Mr. Sreenivasa RAO said that, when the article had
been adopted on first reading, it had been his under-
standing that the purpose of that provision had been to
preserve the application of national law in the case of
any act that was criminal in accordance with that law.
The application of the Code was only a possibility, for
international law must be understood to mean all the pro-
visions existing in other treaties or conventions and the
provisions of customary law. Nothing precluded the trial
of an individual for acts that were criminal by virtue
of principles already recognized, whether at the national
or at the international level. That was the sense of the
paragraph.

28. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that the article stated a basic
principle of criminal law and of human rights law.
Furthermore, when adopted on first reading, it had given
rise to no reservation or objection either on the part
of the Commission or of Governments. Consequently,
the members of the Commission should not be so punc-
tilious.

29. The CHAIRMAN said that, in the article adopted
on first reading, mention had indeed been made of na-
tional law, but it had been specified that the reference
was to ‘‘domestic law applicable in conformity with
international law’’, a formulation that had been elimi-
nated from article 12 in its current form.

30. Mr. THIAM (Special Rapporteur) said that that
formulation did indeed appear in the article adopted on
first reading, but that it was obvious that national law
must be in accordance with international law and that it
was therefore not necessary to state the fact in the actual
text of the article; it would be enough to explain it in the
commentary. That being said, the simplest solution
would still be to follow the text of the International
Covenant on Civil and Political Rights and accordingly
delete the reference to national law in paragraph 2.
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31. Mr. FOMBA said that it could be clearly seen from
article 1, paragraph 2, that international law prevailed
over national law, as that article stated that crimes
against the peace and security of mankind were punish-
able under international law, whether or not they were
punishable under national law. In those circumstances,
he would have no objection to the elimination of the ref-
erence to national law in article 12, paragraph 2, given
that, in any case, the question of the relationship between
international law and national law in general and, in par-
ticular, at the criminal level, would always arise. It must
be considered that, in principle, international law must
prevail and that national law should be taken into ac-
count only subject to its being in conformity with inter-
national law.

32. Mr. EIRIKSSON said that an innocent question put
by Mr. Robinson had caused the Commission to revisit
decisions it had already taken on first reading. In his
opinion, the Commission should first decide on the text
that was before it, the wording of which he himself sup-
ported, before embarking on a substantive debate on the
question.

33. Mr. PELLET expressed surprise that the text of ar-
ticle 12 should be different from that of article 10
adopted on first reading, as the Chairman had stated, and
that no explanation of the fact had been given by the
Drafting Committee. With regard to the substance of the
debate, he pointed out that article 15 of the International
Covenant on Civil and Political Rights was not of course
conceived in the same manner, but that its paragraph 1
did indeed refer to national or international law, whereas
its paragraph 2 merely referred to the ‘‘general princi-
ples of law recognized by the community of nations’’.
Consequently, the arguments by the Special Rapporteur
in favour of the deletion of the reference to national law
were not convincing.

34. Furthermore, a conviction under national law *‘ap-
plicable in conformity with international law’’ was not
the same as a conviction under international law. That
formulation simply meant that a person could be con-
victed on the basis of national law if it did not contain a
rule contrary to international law. So the elimination
of any mention of national law would imply that an
individual could be convicted only under international
law—and that was a quite different matter. In his view,
it was therefore important to mention national law in
article 12 in order to avoid erroneous interpretations of
that provision.

35. Mr. THIAM (Special Rapporteur) said that the
point at issue was in fact what must be done when a
State requested the application to one of its nationals of a
punishment that was provided for in its internal law, but
that was not in accordance with international law; hence
the inclusion in the article of a reference to national law
and the formulation ‘‘applicable in conformity with
international law’’. But it was obvious that national law
could not be applied if it was contrary to international
law and that it was therefore not necessary to say
so. Nevertheless, if the formulation was retained, the
reasons for its presence should be explained in the com-
mentary.

36. Mr. TOMUSCHAT said that article 12, para-
graph 2, must be interpreted as meaning that national
authorities had full power to institute proceedings
against the perpetrator of acts that were criminal in ac-
cordance with international law or their national law and
also recognized as such in the Code, notwithstanding the
fact that the Code had not entered into force, for para-
graph 1 might be misinterpreted as stating that no one
could be prosecuted for a criminal act listed in the Code
as long as the Code had not entered into force.

37. On the other hand, article 15 of the International
Covenant on Civil and Political Rights had a totally dif-
ferent meaning from article 12 of the Code. Article 15 of
the Covenant established that the fact that an act was not
considered as an offence punishable in accordance with
national law did not prevent it from being punishable in
accordance with international law, whereas under arti-
cle 12 of the Code, international law was not an obstacle
to a conviction under national law.

38. Mr. ROSENSTOCK said that, for the reasons
given by Mr. Tomuschat, it would be best to maintain
the safeguard clause appearing in article 12, paragraph 2,
whose purpose was to allay certain fears and concerns.
Accordingly, he proposed that the wording of the article
should remain unchanged.

39. Mr. de SARAM concurred with Messrs. Pellet,
Rosenstock and Tomuschat that article 12, paragraph 2,
should be kept in its current form. There was no provi-
sion in the Code that would prevent States and their
courts from trying or sentencing an individual in accord-
ance with their national law. That was made very clear
by article 11 as well.

40. Mr. VILLAGRAN KRAMER said that the non-
retroactivity of laws was a principle which was well es-
tablished in international law, embodied in the constitu-
tions of many countries and emerged very clearly from
paragraph 1 of article 12. So far as paragraph 2 was con-
cerned, he thought it better to use the terms contained in
an instrument already in force, namely, the International
Covenant on Civil and Political Rights, which had been
ratified by a large number of States.

41. Mr. THIAM (Special Rapporteur) recalled that the
question of the application of national law had been
raised by certain States in the context of the drafting of
the statute for an international criminal court in connec-
tion, in particular, with penalties; that was why it had
been expressly indicated in article 12 that national law
had to be in accordance with international law. As it
went without saying that national law could not be con-
trary to international law, however, he did not think it
necessary to say so expressly in article 12; an explana-
tion could be given in the commentary, if necessary. He
would nonetheless not insist on his proposal if the
majority of the members of the Commission were in fa-
vour of maintaining article 12 as it stood.

42. The CHAIRMAN said that if he heard no objec-
tion, he would take it that the Commission wished to
adopt article 12 as proposed by the Drafting Committee.

Article 12 was adopted.
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ArTICLES 13 (Defences) anp 14 (Extenuating circum-
stances)

43. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that the articles had been con-
sidered by the Drafting Committee at the current session.
They were the last two articles in section 3 dealing with
procedural and jurisdictional issues. Their text essen-
tially followed that of article 14 which had been provi-
sionally adopted by the Commission on first reading and
which the Drafting Committee had now divided into two
separate articles based on the advice given by the Special
Rapporteur in his twelfth report.* The concepts of de-
fences and of extenuating circumstances were of a dif-
ferent order in that, while the former stripped an act of
its criminal character, the latter merely had an effect on
the penalty for a crime. It was therefore better to deal
with them separately. He wished to point out that, in arti-
cle 14, the phrase ‘‘in accordance with the general prin-
ciples of law’’, already included in the text on defences,
had been added. It was thus clearly stated that the com-
petent court should be guided by the general principles
of law when considering defences as well as extenuating
circumstances. The Drafting Committee recommended
that the Commission should adopt articles 13 and 14,

44. The CHAIRMAN suggested that it would make
the discussion easier if articles 13 and 14 were consid-
ered one by one.

45, Mr. PELLET said that he continued to be disturbed
by the use of the singular in the phrase ‘‘character of
each crime’’, which seemed to imply that crimes were of
a different nature and that it was their intrinsic character
that mattered, whereas it was surely the characteristics
or, in French, les caractéres of each crime—concretely
speaking, the extent to which each crime was
committed—that could justify the existence of defences,
the attenuation of penalties and so forth. He very much
regretted the use of the singular, but, in view of the fact
that the Commission had, for what he considered to be
disputable reasons, failed to accept the amendment he
had proposed to article 2 whereby the singular would
have been replaced by the plural, he would resign him-
self to the singular. He nevertheless continued to think
that the text gave the wrong idea of the Commission’s
intention, as the point at issue was surely not the charac-
ter, but the particular characteristics of each specific
crime that was committed.

46. Mr. THIAM (Special Rapporteur) explained that
the English-speaking members of the Commission did
not think that the use of the plural would be appropriate
in the "article under consideration and that the French-
speaking members had not been convinced by the argu-
ments for replacing the singular by the plural. He there-
fore proposed that the Commission should maintain the
singular in the text of the article and that Mr. Pellet’s
reservation should be reflected in the commentary.

47, Mr. TOMUSCHAT said that, in his view, it would
certainly have been better to list the admissible defences
in detail, but, in order to do that, the Commission would

4 See 2439th meeting, footnote 13.

have had to ask for the assistance of criminal law ex-
perts. Failing that, the Commission had to resign itself to
relying on the practice of the courts which would be
called upon to apply the Code and which would be in a
position to benefit from the practice followed in many
countries, as well as from the experience of judges spe-
cializing in criminal law,

48. He therefore wished to place on record his reserva-
tions with regard to the slightly general nature of the
text, while at the same time recognizing that the Com-
mission could not improve on the text unaided.

49. The CHAIRMAN said he wished to point out that
the text’s lack of precision in that regard would be com-
pensated for by the inclusion in the commentary of a ref-
erence to the standard concepts in that field. Further-
more, the courts required to apply article 13 would also
be able to draw on the jurisprudence of the International
Tribunal for the Former Yugoslavia® and the Interna-
tional Tribunal for Rwanda.®

50. Mr. ROSENSTOCK, noting that there were no
specific provisions on defences in the Charter of the
Niirnberg Tribunal,’ said that, in his view, article 13 was
unnecessary and potentially dangerous. In the case of
crimes covered by the Code, as also of the crimes whose
perpetrators had been tried at Niimberg, the only pos-
sible defences could consist in the refutation of an essen-
tial element of the crime alleged by the prosecution.
Bearing in mind the very different context and the par-
ticularity of the acts in question from the point of view
of their gravity, their nature and their character, the
Commission should not venture into the realm of de-
fences that might possibly be admissible in the context
of internal criminal law and applicable to crimes under
internal law.

51. Mr. EIRIKSSON, referring to the point made by
Mr. Tomuschat, said that the Commission in its collec-
tive wisdom could have drawn up a list of defences. As
to substance, however, it would be better for the Com-
mission to confine itself to a short article, leaving it
to the court or to any competent authority to prepare the
defences. Mr. Rosenstock’s comments confirmed the
validity of that view.

52. Mr. ROBINSON said that he was surprised by so
much sensitivity about the Drafting Committee’s work.
Having listened with interest to the comments made by
Mr. Pellet, he thought that the phrase *‘in the light of the
character of each crime’’ added nothing to the text and
even introduced an element of confusion. Did it mean
the characteristics of a particular crime before the court
or the character of the crime in general? The text would
be no less meaningful if the phrase were deleted.

53. Mr. KABATSI thought that article 13 did not pose
any problem and that it was preferable to give the com-
petent courts free rein. However, he was not in full
agreement with the idea that the only possible defences
might be failure to prove an element of the crime. There

5 See 2437th meeting, footnote 6.
6 Ibid., footnote 7.
7 See 2439th meeting, footnote 5.
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might be definite defences for a particular conduct aris-
ing out of the interpretation of evidence.

54. Mr. THIAM (Special Rapporteur), speaking for the
benefit of members of the Commission who had doubts
about the need to retain article 13 in the Code, said that
there were two opposing views on defences for crimes
against humanity. Some writers, considering that no cir-
cumstance could justify a crime against humanity,
deemed the word ‘‘defences’’ inappropriate in the cur-
rent case. Others, going by the case law of the tribunals
created at the end of the Second World War, were of the
view that there could be defences, such as the order of
a superior. Consequently, it had been thought better to
include a general provision which the courts would
interpret on a case-by-case basis.

55. The CHAIRMAN said that if he heard no objec-
tion, he would take it that the Commission wished to
adopt article 13 as proposed by the Drafting Committee.

Article 13 was adopted.

56. Mr. CRAWFORD, referring to article 14, said that
the work of the Commission demonstrated that it was far
from drafting a true code of crimes against the peace and
security of mankind and that it might be more accurate
to call it a “‘list”” of such crimes. However, for the rea-
sons stated by Mr. Tomuschat, the Commission had no
other option.

57. With regard to extenuating circumstances, he
thought that the Commission was committing a sol-
ecism. Whereas he could conceive that there might be
general principles of law applicable to the question of
criminal responsibility, he could not imagine what the
general principles of law were in relation to extenuating
circumstances. He supposed that there might be a gen-
eral principle of law that extenuating circumstances were
to be taken into account, but, after that, it was a question
of considering the particular facts of the particular case.
In his view, the Commission was inferring the existence
of general principles of law of which there was no
evidence.

58. Mr. TOMUSCHAT said that the meaning of arti-
cle 14 was different: it stated that, according to a general
principle of law, extenuating circumstances were rel-
evant and must be taken into account, not that there
existed a panoply of rules on extenuating circumstances.

59. Mr. CRAWFORD said that that point would have
to be spelled out in the commentary.

60. The CHAIRMAN said that if he heard no objec-

tion, he would take it that the Commission wished to

adopt article 14 as proposed by the Drafting Committee.
Article 14 was adopted.

Part one, as amended, was adopted. *

* See 2465th meeting.

Part TwWO (Crimes against the peace and security of
mankind)

61. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that part two of the draft Code
contained four articles dealing with four crimes.

62. As a preliminary observation, he said that the
Drafting Committee’s work had primarily involved legal
archaeology and the aim had been not to innovate, but
just to codify the existing law.

ArTICLE 15 (Crime of aggression)

63. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that, as had been the case on
first reading, one of the most difficult issues raised had
been whether to include aggression as a crime under the
Code and, if so, how to define it.

64. At its forty-third session, the Commission had
adopted a lengthy definition for aggression, on first read-
ing, which had been taken almost verbatim from the
Definition of Aggression contained in General Assembly
resolution 3314 (XXIX) and had given rise to objections
and criticism from Governments. The Drafting Commit-
tee’s decision at the forty-seventh session, following the
Special Rapporteur’s advice, to reduce the definition to
two paragraphs, one dealing with the form of participa-
tion by an individual in aggression and the other with a
general definition of aggression based on Article 2, para-
graph 4, of the Charter of the United Nations, had not
been entirely satisfactory.

65. At the current session, the Drafting Committee had
continued its work on the basis of two ideas: first, it had
taken the view that a clear distinction had to be drawn
between the definition of aggression committed by a
State, on the one hand, and the crime of aggression com-
mitted by an individual, on the other. A majority of the
members of the Drafting Committee had felt it unneces-
sary for the Commission to attempt to define aggression,
which was covered in the Charter and defined by the
General Assembly, especially as individuals, and not
States, were the subject of the Code. The issue, there-
fore, turned to finding a formulation in which the role or
involvement of an individual in the commission of ag-
gression by a State could be defined for the purposes of
attributing a criminal act to an individual.

66. Secondly, the Commission should avoid reliance
on General Assembly resolution 3314 (XXIX), which
had been adopted in 1974 and had not been intended to
produce a definition that might be useful for a criminal
code, and on Article 2, paragraph 4, of the Charter,
which had proved controversial on two levels: first, as to
whether all violations of that paragraph constituted ag-
gression, and secondly, as to what degree of violation of
Article 2, paragraph 4, constituted aggression.

67. Consequently, the Drafting Committee had de-
cided at the current session to recommend a single article
on aggression as a crime under the Code, focusing only
on the identification of the role of an individual in the
commission of aggression by a State. Under that defini-
tion, individual involvement was limited to that of a



2441st meeting—13 June 1996 61

leader or organizer, the roles that had appeared in the
Charter of the Niimberg Tribunal and in the Charter of
the Tokyo Tribunal.® The threshold of involvement of an
individual in his capacity as leader or organizer was ac-
tive participation in or ordering the planning, prepara-
tion, initiation or waging of aggression committed by a
State. The threshold of involvement was thus rather high
and, as in the Charters of the Niirnberg and Tokyo Tri-
bunals, was based on the fact that aggression was always
committed by individuals occupying the highest
decision-making positions in the political or military ap-
paratus of the State and/or in its financial and economic
sector.

68. Concerning the structure of the article, it should be
noted that an individual could be guilty of the crime of
aggression only if aggression had been committed by a
State. In that connection, the majority of the members of
the Drafting Committee had agreed that there was no
need for a definition of aggression by a State. But some
members had thought otherwise; in their view, it would
be difficult for a judge to apply article 15 in the absence
of such a definition. The Drafting Committee had also
not discussed the issue whether a court implementing the
Code could itself define aggression or whether it could
deal with the possible criminal responsibility of an indi-
vidual only if and when the Security Council had deter-
mined that there had been an aggression by a State.

69. The Drafting Committee proposed that the Com-
mission should adopt article 15.

70. The CHAIRMAN invited the Commission to con-
tinue consideration of article 15 at the next meeting.

The meeting rose at I p.m.

8 Charter of the International Military Tribunal for the Far East;
Documents on American Foreign Relations (Princeton University
Press), vol. VIII (July 1945-December 1946) (1948), pp. 354 et seq.
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Chairman: Mr. Ahmed MAHIOU

Present: Mr. Arangio-Ruiz, Mr. Barboza, Mr. Bowett,
Mr. Calero Rodrigues, Mr. de Saram, Mr. Eiriksson,
Mr. Fomba, Mr. Giiney, Mr. He, Mr. Lukashuk,
Mr. Mikulka, Mr. Pambou-Tchivounda, Mr. Pellet,
Mr. Sreenivasa Rao, Mr. Robinson, Mr. Rosenstock,

Mr. Szekely, Mr. Thiam, Mr. Tomuschat, Mr. Villagrdn
Kramer, Mr. Yamada, Mr. Yankov.

Draft Code of Crimes against the Peace and Security
of Mankind' (continued) (A/CN.4/472, sect. A,
A/CN.4/L.522 and Corr.1l, A/CN.4/L.532 and
Corr.1 and 3, ILC(XLVIII)/DC/CRD.3?

[Agenda item 3]

CONSIDERATION OF THE DRAFT ARTICLES
ON SECOND READING® (continued)

PAarT TwWO (Crimes against the peace and security of
mankind) (continued)

ArTIcLE 15 (Crime of aggression) (continued)

1. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee), continuing his introduction of arti-
cle 15 from the previous meeting, said that the article
contained a clear definition of the crime of aggression,
entailing individual responsibility. It did not say what
aggression by a State was taken to mean. That had not
been deemed to be the Commission’s task when consid-
ering individual crimes. The definition of State aggres-
sion had its roots in the Charter of the United Nations,
and in other instruments, such as the definition of ag-
gression contained in General Assembly resolution 3314
(XXIX). The Commission might wish to explain in the
commentary why it had decided to leave aside the defini-
tion of State aggression and where such a definition
might be found.

2. The CHAIRMAN said that the Chairman of the
Drafting Committee had done well to focus on the main
difficulty of article 15: the fact that it contained no defi-
nition of a State crime. The Commission was seeking to
define the crime of an individual who, on a case of ag-
gression committed by a State, might be a leader or or-
ganizer of the crime and was personally liable for it. Of
course the criticism could be made that, while the area
under discussion was criminal law, the crime concerned
had to be defined elsewhere. That was the weak point of
article 15 which, as everyone was aware, was due to the
fact that the crime of aggression was on the borderline
between the draft Code of Crimes against the Peace
and Security of Mankind and the draft on State respon-
sibility.

3. Mr. BOWETT said he was in favour of stating in the
commentary that article 15 concerned not just one single
leader or organizer, but rather the group of persons, who,

U For the text of the draft articles provisionally adopted on first
reading, see Yearbook . . . 1991, vol. II (Part Two), pp. 94 et seq.
2 Reproduced in Yearbook . . . 1996, vol. II (Part One).

3 For the text of draft articles 1 to 18 as adopted by the Drafting
Committee on second reading, see 2437th meeting, para. 7.
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at the highest level, had been instrumental in forming the
policy of the State which had committed aggression.

4. Mr. HE said that, as a member of the Drafting Com-
mittee, he approved the formulation of article 15, which,
together with article 2, paragraph 2, was well suited to
determining individual criminal responsibility for the
crime of aggression. However, the phrase ‘‘leader or
organizer’’ was too narrow, and he proposed that a
reference should be made to instigators and accom-
plices, as had already been done in the Charter of the
Niimberg Tribunal.*

5. Mr. THIAM (Special Rapporteur) said that there had
been an in-depth discussion of the preparation of aggres-
sion covered by the Charter of the Niirnberg Tribunal’®
when he had presented his sixth report.® He suggested
stating in the commentary who the organizers might
be—persons with direct responsibility or persons who
acted as accomplices. The commentary should give as
broad an explanation as possible of the word ‘‘organ-
izer’’. The Charter of the Niimberg Tribunal could not
be taken as a basis, because it was very controversial. In
French law, an instigator was an accomplice, whereas in
the Charter of the Niirnberg Tribunal, the two terms
were not identical.

6. The CHAIRMAN said that the problem had not yet
been entirely resolved. When the Commission had
adopted article 2 on first reading, complicity and related
crimes had related only to articles 16 to 18, and not arti-
cle 15. In other words, article 15 was limited to the defi-
nition that it contained. The commentary might explain
what the Commission meant by ‘‘organizer’” or
‘‘leader’’, but not complicity, which must be defined as
a crime in criminal law. Otherwise, he did not see how
the Commission could include the concept of complicity
in the commentary.

7. Mr. THIAM (Special Rapporteur) said that complic-
ity meant different things in different legal systems.
Consequently, there was no other solution but to give the
broadest possible definition of instigator. If article 15
was confined to “‘leaders’’, it would fail to take account
of all political systems. The word *‘organizer’’ had been
included to cover, for example, in such systems as had
recently disappeared in one part of Europe, not only
leaders in the sense of members of Government, but also
members of a political party.

8. Mr. LUKASHUK said that the Commission had
been considering the article on aggression for many
years; probably no other article had been the subject of
so many versions. Having worked on the article for so
long, the Commission had succeeded in producing the
best draft. There was no reason not to adopt it in its
present form.

9. Mr. SZEKELY said that the Drafting Committee
had found an ingenious way to draft article 15. It had
avoided falling into the trap of trying to define, through

4 See 2439th meeting, footnote 5.

5 See Yearbook . .. 1988, vol. Il (Part Two), pp. 58-59, paras. 224-
228.

6 Yearbook ... 1988, vol. I (Part One). p. 197, document A/
CN.4/411.

the Code, a crime which must be defined elsewhere—in
the present instance, in the international law on State
responsibility. Article 15 concerned a crime perpetrated
by an individual because he participated, on behalf of a
legal person, in the commission of a crime regulated
elsewhere in international law. Criticism of the article
was unfounded: many legal systems established special
responsibility for public officials who committed certain
crimes under the criminal code. In fact, article 17 of
the draft Code included crimes which were not defined
but were regulated elsewhere, for example, the crime of
torture.

10. He was, nonetheless, concerned about the limited
nature of ‘‘leader or organizer’’, which did not cover the
whole possible range of complicity. The Special Rappor-
teur had said that instigators were accomplices. Yet the
opposite was not true: not all accomplices were neces-
sarily instigators, for example, persons who financed or
facilitated the commission of a crime. The Commission
had been rather radical in restricting, in article 2, para-
graph 2, the sphere of individual responsibility for the
crime of aggression. It should decide whether it could
pinpoint certain matters in article 2, paragraph 3, so that
complicity would apply to an individual responsible for
committing the crime of aggression. He had in mind, for
example, paragraph 3 (d), which was somewhat more
specific and less limited than the phrase ‘‘leader or or-
ganizer’’ in article 15. The Commission should open up
the scope of individual responsibility a little bit more
than was now the case in article 15.

11. Mr. BARBOZA said that article 15 needed to be
broadened to include persons who were not leaders or
organizers. The crime of aggression as defined in arti-
cle 15, for the individual, was a form of participation in a
crime that could not be committed by individuals, but
rather by a legal person, namely the State. Aggression
was typically a State crime, and it was therefore essential
to define degrees of participation in article 15 in greater
detail. He would like to hear the view of the Chairman of
the Drafting Committee on that point and would be in-
terested in learning why the Drafting Committee had
made a special exception of the crime of aggression, re-
moving it from the common regime of participation un-
der article 2. It might be necessary for several members
of the Commission to meet in a small group to amend
that part of article 15 so as perhaps to include the same
categories as were to be found in the Charter of the
Niirnberg Tribunal.

12. Mr. VILLAGRAN KRAMER said that article 15
as submitted by the Drafting Committee constituted a
return to the period before 1974. It had left out all the
parameters established by the Charter of the United
Nations in order to be able to define the crime of aggres-
sion. Accordingly, he was in fundamental and total
disagreement with the Drafting Committee.

13. The Commission might imagine the situation in
which an international or even a national judge would
find himself if he had to apply the principle embodied in
article 15, assuming the article was approved. The first
thing he would ask himself was: what was aggression? If
he decided to see what the Charter of the United Nations
said on the subject, he would find Article 2, paragraph 4,
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under which the use of force—by a State—was illegal.
He might then turn to General Assembly resolution 2625
(XXV) the annex to which contained the Declaration on
Principles of International Law concerning Friendly Re-
lations and Cooperation among States in accordance
with the Charter of the United Nations, where he would
learn that a large majority of the States Members of the
United Nations had found aggression to be a crime, not
of individuals, of course, but of States. Then he might
come across Article 39 of the Charter, which provided
that the Security Council could determine the existence
of any threat to the peace or act of aggression. The judge
might then ask who committed the crime of aggression.
Who was responsible for such a crime? Crimes were
committed by persons, including legal persons, under
certain legislation. Crimes were committed by individ-
uals, but they did so in a State context, and it was there-
fore a State crime, for it was the State that committed ag-
gression. In the draft under consideration, the definition
was dangerous, because aggression ceased to exist for
States, becoming merely the responsibility of a leader,
organizer, group or the like.

14. In 1974, the General Assembly had approved the
Definition of Aggression in resolution 3314 (XXIX). It
was not apparent why the members of the Drafting Com-
mittee had disregarded that definition, which had not
been a political decision, but had been elaborated by
legal experts in the Sixth Committee of the General
Assembly. Mr. Rosenstock, himself and other members
of the Commission had been present. It was worth point-
ing out that, at the time, the countries of the third world
had been told that the resolution had been the result of a
delicate agreement reached between the United States of
America and the Union of Soviet Socialist Republics
and, therefore, the countries of the third world had no
say in the matter, but simply had to accept it. The Latin
American countries had stood up and had insisted on dis-
cussing the question. Nevertheless, when the resolution
had been adopted by the General Assembly, the satisfac-
tion had been general.

15. The countries of the Americas, including the
United States, had taken the definition of aggression
very seriously. In fact, the definition of aggression in the
Protocol of Amendment to the Inter-American Treaty on
Reciprocal Assistance (Rio Treaty) had been based on
General Assembly resolution 3314 (XXIX). Although
not a compulsory rule because the Rio Treaty had not yet
entered into force, the definition of aggression had be-
come a clear and specific reference point for judges
throughout the western hemisphere.

16. What the United Nations and the countries of the
western hemisphere had said was that aggression was the
use of armed force by a State against the sovereignty,
territorial integrity or political independence of another
State. The first use of armed force by a State in contra-
vention of the Charter of the United Nations would con-
stitute prima facie evidence of an act of aggression. The
members of the Commission from countries that were
world Powers were alive to the problem of international
security when they considered those international mat-
ters, but the legal experts of small countries had similar
concerns. For instance, in 1969 there had been a conflict
between El Salvador and Honduras which had been a

very delicate issue for his own country, because El Sal-
vador had used force to enter the territory of Honduras,
thereby creating tension in the region. The Rio Treaty
bodies had been convened, and the Salvadorian Govern-
ment had been told that if it did not withdraw its troops
to the border, El Salvador would be termed the aggressor
and would have to bear heavy international responsibil-
ity. El Salvador had subsequently withdrawn. In another
recent example, a border dispute between Peru and
Ecuador had almost led to war. But both Governments
had made every effort to avoid making first use of force
in order not to be termed the aggressor. If States took
such precautions, it was not clear why the legal experts
of the Commission should restrict aggression to the
terms of the Drafting Committee’s proposal. Use of
force was a crucial component of aggression, and it
was inconceivable that draft article 15 should make no
mention of it.

17. The subject was not one that lent itself to adoption
by consensus, because at some later date the Commis-
sion would certainly be taken to task if it proceeded in
that way. The subject was both political and legal in na-
ture. The Commission must not disregard the various
elements that defined aggression, which included: use of
force; who used it first; and in what circumstances self-
defence, rather than aggression, was involved.

18. Mr. ROSENSTOCK said he agreed with Mr.
Szekely that article 15 as drafted afforded an ingenious
response to the problem involved. It recognized that the
Commission’s task was to deal with individual respon-
sibility, not to define the components of wrongful acts
committed by States, and also that the crime of aggres-
sion by an individual must involve participation in the
activity of the State at a policy-making level in order to
ensure the presence of the element of mens rea. That el-
ement must be a component of individual responsibility
in a serious wrongful act committed by a State. If the
Commission attempted to mix the question of the re-
sponsibility of the individual and the precise parameters
of a wrongful act by the State in which the individual
participated, it would merely replicate the failure of pre-
vious efforts by the League of Nations and the Commis-
sion on first reading. The Definition of Aggression was
not particularly helpful to the Commission in doing what
it had to do, as was apparent from the experience gained
on first reading. He saw no need for Mr. Villagran
Kramer’s concern that the ability under the Rio Treaty
to caution parties that their action might involve the
wrongful conduct of aggression was destroyed by focus-
ing on what the individual’s responsibility was in such a
context.

19. He had doubts about reverting to article 2 and try-
ing to incorporate some of the conduct covered by para-
graph 2 of that article in aggression, which required par-
ticipation at the policy-making level. Mr. Bowett had,
however, suggested a possible way of solving the prob-
lem. Admittedly, the commentary should not include
anything not covered in the body of the article itself, but
it could explain what was meant by the term ‘‘leader or
organizer’’. Specifically, it should make it clear that any-
one who organized or financed the industrial output that
made an act of aggression possible, and did so in the
knowledge of the purpose to be served by such aggres-
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sion, would be participating in that aggression as a
leader or organizer.

20. Mr. YANKOY said it was a basic premise that acts
of aggression were always committed by individuals at
the highest decision-making levels in the political and
military structure of the State or in its economic and fi-
nancial life. However, if an attempt was now made to
elaborate on article 15, he feared no positive results
would be achieved, particularly in view of the considera-
tions referred to by Mr. Villagrdn Kramer. For the time
being, therefore, the text of the article as drafted, with its
reference to ‘‘leader or organizer’’, should provide
something sound for Governments to ponder and he
would resist any temptation to add to it.

21. Mr. PELLET said that article 15 was a model of
concision, prudence, skill and subtlety as well as—and it
was not necessarily a defect in international law—
hypocrisy. On the whole, he approved of article 15 as
now drafted, since it was the only reasonable solution
the Drafting Committee could have adopted. It was es-
sential to have a provision on aggression in the draft
Code, but it was impossible to define the crime of
aggression precisely. He shared the positions of
Mr. Szekely and Mr. Rosenstock, yet was not altogether
persuaded by the explanation—more heroic than
convincing—given by the Chairman of the Drafting
Committee of the contrast between the procedure used in
article 15, which was not to define aggression, and the
procedure used in articles 16, 17 and 18, which meticu-
lously endeavoured to lay down a definition that could
not, however, be used in criminal law. In that regard,
he understood, but did not share the concern of Mr.
Villagran Kramer. He would note, in passing, that Mr.
Villagran Kramer had spoken, if he had understood
properly, of some of his colleagues as representing the
world Powers. Members of the Commission did not,
however, represent States and he wished to make it quite
clear that he did not regard himself as the representative
of France on the Commission.

22. ‘There were essentially two reasons why it had not
been possible to lay down a definition of aggression that
could be used in criminal law. First, contrary to what
Mr. Villagran Kramer had said, the definition laid down
in General Assembly resolution 3314 (XXIX) was ex-
ecrable and of no use whatsoever, at any rate for the pur-
poses of criminal law, as was made plain in the com-
mentary when the article had been adopted on first
reading. The Commission, which could not, therefore,
cling to that definition, could hardly be expected to ar-
rive at a satisfactory solution in a few weeks when that
had not been done for over more than 50 years. Sec-
ondly, it was common knowledge that an objective defi-
nition was impossible unless one admitted that aggres-
sion was what was defined as such by the Security
Council. That, however, was not possible, which was
why the provision in article 15 had been drafted and it
presented a reasonable way out of a difficult situation.

23. It was most doubtful that, as the Chairman of the
Drafting Committee had stated, there was no need to de-
-fine aggression since it was committed by States. In gen-
eral, it was hard to imagine genocide being committed
other than in the State context or in conjunction with

State authorities, and he was not sure that war crimes
and even crimes against humanity could not also be
committed by States. But that did not exempt the Com-
mission from saying what the definition of the crime of
aggression was. Article 15 provided that a crime of ag-
gression was the act of participating in or ordering the
initiation of aggression committed by a State. It had con-
stantly been explained to him that, for the purposes of
criminal law, definitions had to be very precise. Any un-
fortunate judge who came across article 15 would be in-
capable of convicting anybody on the basis of an article
that meant nothing and contained no legal guidelines.

24. Thus he approved of the article but at the same
time disapproved of it. He approved of it because he was
convinced that it was adequate within the context of the
exercise in which the Commission was engaged, the
main thing in the case of the Code being to indicate the
circumstances in which a person could be prosecuted.
That person could then be brought before the courts,
whose statutes, at least in the case of the international
courts, would define the crimes they could try. In other
words, the general provision laid down in article 15 was
sufficient, provided that, when the day came to bring a
person responsible for a crime of aggression before an
international or indeed a national court, that court would
have other laws it could apply, since it would be quite
impossible to apply article 15.

25. He was utterly opposed to articles 16, 17 and 18,
which, unlike article 15, sought to replace the statutes of
international criminal courts that defined the crimes to
be punished. Thus, if he agreed with article 15 as a
whole, it was because he did not agree in the main with
the articles that followed, since they were not what was
to be expected of a code of crimes against the peace and
security of mankind.

26. He shared Mr. Szekely’s view concerning the rela-
tionship between article 15 and article 2. Article 2, para-
graph 2, was not very satisfactory as it appeared to treat
the last part of article 15 as an acceptable substitute for
paragraph 3 of article 2 so far as aggression was con-
cemed. The list in article 2, paragraph 3, could apply to
crimes of aggression, subject to one reservation inas-
much as a crime of aggression obviously presupposed
the use of armed force: it was probably difficult to pun-
ish the soldiers who launched an assault that led to the
commission of aggression as the perpetrators of a crime
of aggression, although he was not altogether sure. After
all, if a soldier in Bosnia and Herzegovina was told to go
and rape Muslim women and did so, he was merely fol-
lowing orders, but that would not excuse him in law. The
main idea was nevertheless that the soldiers of the Wehr-
macht in the Second World War, for example, should not
all be regarded as guilty of crimes against the peace and
security of mankind and should not all be considered as
having committed a crime of aggression.

27. The procedure he would have preferred would be
to delete article 3, paragraph 2, and to provide that para-
graph 3, subject to one or two exceptions, was applicable
in general.

28. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said he could not agree with Mr.
Pellet’s suggestions that the Drafting Committee was
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hypocritical in its drafting of article 15. Indeed, both he
and the other members of the Committee had proceeded
cautiously. Mr. Pellet had also said that the Drafting
Committee had not defined aggression. What it had actu-
ally not defined was aggression by the State, which fell
outside the Code and outside the Drafting Committee’s
mandate, which was to define crimes by individuals. Mr.
Pellet had further asked how a judge could try an indi-
vidual for a crime of aggression. A judge could do so
very easily. He merely had to verify at the outset that ag-
gression had indeed been committed by a State, where-
upon he could refer to the Charter of the United Nations
and to the Definition of Aggression which Mr. Pellet had
termed execrable.

29. Mr. HE said that, after many years of heated de-
bate, the Commission had reached the conclusion that it
was not its task, nor was it possible, to lay down a defi-
nition of aggression in the Code. Rather, its task was to
determine how an individual could be held criminally re-
sponsible for the crime of aggression. Article 15 seemed
to meet that requirement. He wondered, however,
whether it might be possible to broaden the scope of the
article to include other persons, in addition to leaders
and organizers, who participated in the crime of aggres-
sion. Possibly Mr. Bowett or a small working group
could find some suitable wording, failing which an ex-
planation could perhaps be included in the commentary
to meet his concern.

30. Mr. SZEKELY said that he was unable to share
Mr. Villagrin Kramer’s concern, which apparently
stemmed from a misunderstanding, regarding the word-
ing of article 15. Mr. Villagran Kramer had said, for in-
stance, that under the article there would be no aggres-
sion by States. But there was no ground whatsoever for
arriving at such a conclusion, particularly since the arti-
cle referred expressly to ‘‘aggression committed by a
State™’.

31. It struck him as somewhat strange that Mr.
Villagran Kramer, and Mr. Pellet too, felt sympathy for
the judge who would have to apply the article. Such a
judge would not necessarily be a national judge and,
even if he were, it would not be the first time that a na-
tional judge had had to apply international law or refer to
the rules of international law. It happened every day.
National and international judges would have to refer to
international law in general and would not confine
themselves to the strict limits of the Code.

32. Mr. Villagran Kramer had further stated that the
Rio Treaty, which contained a definition of aggression,
provided a frame of reference for courts in the Americas.
There was also the Definition of Aggression laid down
by the General Assembly, which Mr. Pellet had de-
scribed as execrable. A certain contradiction thus arose.
Did the Commission really want to say that in the mod-
ern world no State could really end up by committing the
crime of aggression simply because there was no objec-
tive and universally accepted definition of aggression? In
his view, the General Assembly definition could very
well be applied, notwithstanding its many defects. Mr.
Villagran Kramer had asked finally why the definition
was confined to individuals. The reply, of course, was
because it appeared in a Code that regulated the respon-

sibility of individuals and not the responsibility of
States, which was regulated under other instruments.

33. He too had been very disturbed by Mr. Pellet’s use
of the word ‘‘hypocrisy’’. There was absolutely no rea-
son to address members of the Commission and the
Drafting Committee in such a cavalier fashion.

34. Mr. FOMBA said that the problem of substance
was to lay down the principle of individual criminal re-
sponsibility in the case of aggression committed by a
State. A series of difficulties would first have to be re-
solved at both the legal and institutional level, but those
difficulties had wisely been left aside.

35. So far as the scope ratione personae of article 15
was concerned, the chain of responsibility in the case of
aggression committed by a State naturally lay at the
highest level, whether political, administrative, military
or even economic. Furthermore, the category of leaders
and organizers covered by article 15 should be inter-
preted in the broadest sense. He was somewhat hesitant,
however, about the possibility of drawing a clear distinc-
tion between the categories of decision-takers and of
executants.

36. As to the article’s scope ratione materiae, the
underlying idea involved the notion of participation,
whether active or passive. By virtue of that notion it
would be possible to cover all forms of activity relating
to the criminal conduct in question. Also, the categories
of the activities covered—the planning, preparation,
initiation and waging of aggression—were sufficiently
broad, although he was inclined to think that complicity,
whether active or passive, should have a place in the
article. A global and consistent interpretation of those
various elements would provide a sound basis for a
broad consensus. Accordingly, he could accept the text
of article 15.

37. Mr. BARBOZA said the Commission was consid-
ering a long-standing and complex question and the so-
lution found by the Drafting Committee might be accept-
able. The substance of his earlier remarks had been that
aggression was a State crime—that much was not dis-
puted; and that individuals therefore only participated in
the commission of that crime. Article 15 used the term
‘“‘participates’’. Yet the definition of ‘‘participation’’
was expressly applicable only to articles 16, 17 and 18.
Was it to be inferred from that fact that there must be
some shades of difference in the way the word *‘partici-
pation’” applied to aggression? He supposed that there
must indeed be some differences. So, technically speak-
ing, there was a gap that needed filling.

38. Of course, a plenary meeting of the Commission
was not the best place in which to engage in drafting ex-
ercises. It had been suggested that the commentary
would somehow complete what was missing. Resort
should be had to travaux préparatoires only in cases
where the text and the context produced an illogical re-
sult. He was confident that in the current case, the court
would be confronted with an illogical, ambiguous or
vague result, so that resort to travaux préparatoires
would be quite legitimate. The commentary would thus
be of great value. He therefore considered that, in view
of all the difficulties that had arisen, the Commission
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could accept article 15 as it stood, and leave it to the
commentary somehow to explain what was meant by
‘‘participation as leader or organizer’’. Meanwhile, he
reserved his position until he had had an opportunity to
see the actual text of the commentaries.

39. Mr. Sreenivasa RAO said that the Commission
seemed to have come full circle in its consideration of
article 15. In the early stages of its consideration it had
sought elaborate definitions, but discretion had prevailed
over valour, and it had now abandoned that search. Let
there be no mistake, however: when the draft was seen
by the outside world, there would be enormous disap-
pointment at the outcome of the Commission’s work,
and its very credibility as an expert group might be ques-
tioned, especially at a time when the General Assembly
was seeking guidance on the matter. The important point
was that, if the Commission defined articles 16, 17
and 18 with such meticulous care but not article 15, there
was a yawning gap in the drafting technique that could
not be accounted for.

40. Admittedly, no definition existed of aggression
other than the one contained in General Assembly reso-
lution 3314 (XXIX), which, he felt, was not without
value in a certain context and would continue to be a
guiding factor. The fact nonetheless remained that, when
a court of law was faced with an act of aggression, par-
ticularly in a matter where the Security Council had not
taken action, it would have to look for certain factors. In
his view, it would look to Article 51 of the Charter of the
United Nations for ‘‘armed attack’’ as the criterion for
determining aggression in the clearest possible sense of
the word. Yet it was curious that in the case of Article
51, there was a tendency to expand going beyond armed
attack to elaborate on the defences available, while the
opposite tendency was discernible when it came to Arti-
cle 2, paragraph 4, of the Charter and a definition of ag-
gression; for they were two sides of the same coin—
there could be no self-defence without aggression. That
was a contradiction all the international tribunals would
eventually have to confront—and which ICJ had indeed
already confronted in the case concerning Military and
Paramilitary Activities in and against Nicaragua (Nica-
ragua v. United States of America).’

41. He was, therefore, not entirely pessimistic about
the lack of a definition in article 15, and was reasonably
satisfied with the wisdom of the Drafting Committee in
ducking the issue. The explanation given, namely that
the article dealt only with individual responsibility and
not with State aggression was not satisfactory. Better
guidance must be available than the mere assertion that,
if the State was committing aggression according to a
determination of the Security Council, such a determina-
tion was not a definition and hence it was not possible to
attribute motive to an individual. It was not possible to
provide reasonable guidance that the person had acted
with the knowledge and means at his disposal and with
clear intent to commit the crime. That problem would
exist. Accordingly, in an imperfect world, the Commis-
sion could accept an imperfect solution.

7 Merits, Judgment, 1.C.J. Reports 1986, p. 14.

42, Mr. ROBINSON said that article 15 was a difficult
one, and the Drafting Committee had come up with what
was, in no pejorative sense, a very clever solution,
Nevertheless, several questions did arise. One thing that
concerned him was the dissociation between the crime of
aggression and other crimes in terms of the whole series
of elements enumerated in article 2, paragraph 3 and he
was not satisfied that they should not be equally appli-
cable to aggression. At any rate, as Mr. Pellet had sug-
gested, the Commission could start out on the assump-
tion that they should all apply, then attempt to isolate
those that might not be applicable. The argument in
favour of adopting such a course was that it made
the whole approach to the draft Code more rational, pre-
senting a more integrated and unified attitude to the
elements.

43. The words ‘‘actively participates’’, which, follow-
ing as they did the words ‘as leader or organizer’’, were
problematic and perhaps unnecessary, since a leader or
organizer was inherently active. Furthermore, one would
then have to distinguish between ‘‘actively participates”’
as used in article 15, and ‘‘directly participates’’, as used
in article 2, paragraph 3 (e).

44. Another question was whether the linkage with ag-
gression committed by a State meant that a court faced
with the trial of one individual for aggression could only
proceed with that trial if a determination had been made
by the Security Council that aggression had been com-
mitted by a State. Would that question be dealt with in
the commentary, or was a court free to proceed with the
trial notwithstanding the absence of any determination
by the Council? There was nothing on the matter in the
article itself. The Code as a whole might have a saving
clause in relation to the powers and functions of the
organs of the United Nations, but he believed that it
would be open to the interpretation that a court faced
with a trial of an individual for aggression could proceed
with the trial in the absence of a determination by the
Council.

45, The CHAIRMAN, speaking as a member of the
Commission, said that article 15 was certainly an unsat-
isfactory provision, but it had proved difficult to find a
better formulation. It related to a crime that the Code did
not define, a crime committed by a State, that was de-
fined—or supposed to be defined—by other instruments.
Admittedly little was provided by way of guidance for
judges, either in the Code or in the many other existing
texts, but those were perhaps problems that could not be
resolved by the Commission if it was to overcome the
difficulties posed by the relationship between the crime
of aggression committed by a State and the crime of
aggression imputed to an individual.

46. As to the links between article 15 and article 2, he
agreed with the comments by Messrs. Szekely, Pellet
and Robinson. Article 2, paragraph 2, singled out the
crime of aggression in a categorical and unjustifiable
manner. Article 2, paragraph 3, contained a number of
subparagraphs with wording that was to some extent re-
flected in article 15. It seemed to him that paragraph 3,
subparagraphs (a), (b), (¢), (d)—which also raised the
problem of the complicity of another State or its leaders
in a crime of aggression—and (e¢) were as applicable to
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article 15 as they were to articles 16, 17 and 18. Para-
graph 3 (f), however, perhaps went too far in broadening
the scope of the crime of aggression, as, a fortiori, did
paragraph 3 (g), since there had been no support for
including the crime of attempted aggression when it
had been proposed in the Commission and the Sixth
Committee.

47. His question to the Chairman of the Drafting Com-
mittee and the Special Rapporteur was, therefore: was
article 2, paragraph 2, really necessary; or should there
not perhaps be a paragraph 3 consisting of subpara-
graphs (a) to (e), applicable to articles 15 to 18, and a
separate paragraph consisting of subparagraphs (f) and
(g), which were apparently less—or not at all—
applicable to aggression?

48. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that, like some other members,
Mr. Mahiou had raised the question whether there were
not some subparagraphs of article 2, paragraph 3, that
also applied to the crime of aggression. While it was true
that subparagraph (a) would apply, intentional commis-
sion was mentioned separately in that subparagraph be-
cause there were other elements that might also go to
make up the crimes in question. However, there would
be no need to specify that the crime was committed in-
tentionally in the case of a crime of aggression. The
same was true, mutatis mutandis, of subparagraph (b),
since the word ‘‘orders’” was contained in article 15, As
to subparagraph (c), he was not sure that it should be a
crime to fail to prevent or repress the participation of a
leader or organizer in a crime of aggression by a State.

49. In the case of subparagraph (d), if someone, as a
leader or organizer, knowingly aided, abetted or other-
wise assisted in the commission of a crime of aggres-
sion, he was actively participating; so subparagraph (d),
too, was also already included. Subparagraph (e) must be
ruled out, as its reference to direct participation in plan-
ning or conspiring to commit such a crime already con-
stituted the core of article 15 as currently drafted. It did
seem strange to treat the crime of aggression separately
from other crimes under the Code, but the distinction
had to be maintained because of the intrinsic difference
between the other crimes, which referred to acts that
could be committed by individuals, and aggression,
where the act of the individual was one of participation.
In short, he did not rule out an adjustment to article 2 of
the sort proposed, but he was not convinced that such an
adjustment was necessary.

50. Mr. VILLAGRAN KRAMER said that, as a presi-
dent of the Spanish Republic had once observed, quix-
otic figures were to be found even among jurists. He
wished to place on record his opposition to the adoption
of article 15, as he was against it for a number of rea-
sons. First, he opposed it because the comments, reac-
tions and observations of Governments of Member
States, as expressed in the Sixth Committee during the
fiftieth session of the General Assembly in 1995
(A/CN.4/472, sect. A), had been disregarded. On that oc-
casion the Special Rapporteur’s proposals regarding the
crime of aggression had met with both favourable and
adverse reactions. While there had been no agreement on
other components such as intervention and first use of

force, most States had nonetheless favoured retaining the
fundamentals of aggression and its definition.

51. Secondly, he opposed adoption of article 15 be-
cause the Commission was resorting to techniques that
contradicted the logic whereby a legal provision was for-
mulated. Such a provision contained a mandate or clear
expression of will to consider a certain form of conduct
as obligatory and its non-observance as punishable. The
draft article was thus anti-technical.

52. Thirdly, he opposed it because, by adopting arti-
cle 15, the Commission was in no way contributing to
the consolidation, strengthening and better understand-
ing of international law during the United Nations Dec-
ade of International Law® in which it was especially
duty-bound to do so. As it stood, the draft Code left the
crime of aggression undefined.

53. Some concise explanations were called for. In the
first place, the Special Rapporteur had taken the trouble
to provide, in the extensive documentation he had pre-
pared for the second reading of the draft articles, a de-
tailed account of the reactions of some Governments to
article 15. Thus, one could read, in the Special Rappor-
teur’s thirteenth report,’ that the Australian Government
took the view that article 15 encompassed, in addition to
wars of aggression, unjustified acts of aggression short
of war. That, it believed, went beyond existing interna-
tional law which criminalized wars of aggression only.
While the international community would identify acts
of aggression short of wars of aggression as illegal and
hold the delictual State responsible for its illegality, it
did not, in that Government’s view, follow that the inter-
national community was willing to recognize that indi-
viduals in the delictual State were guilty of international
crimes. The view taken by the Australian Government
was thus an adverse one. He respected that Govern-
ment’s right to draw his attention to those views and
considered it his duty to reflect upon them.

54. Belarus, on the other hand, a newly independent
State not bound by the Definition of Aggression ap-
proved by the former Soviet Union, had welcomed arti-
cle 15. Its views, and also those of Paraguay, were not
negligible. The United Kingdom of Great Britain and
Northern Ireland had grave doubts concerning article 15.
The United States of America opposed the Code’s defi-
nition of aggression, and Switzerland, too, had further
comments to add. It was plain to see that States and
Governments had expressed concern about the question,
and it was the Commission’s duty to provide the clearest
possible guidance. It could not afford to treat the issue
lightly.

55. The Special Rapporteur’s proposals and reports
had been discussed in the General Assembly at its fifti-
eth session, and he could not but be struck by the fact
that, while in certain cases the Commission persisted in
heeding the comments of Governments in the Sixth
Committee, on the matter of aggression it chose to ig-
nore them. Thus, the topical summary of the discussion
in the Sixth Committee showed that many Governments

8 Proclaimed by the General Assembly in its resolution 44/23.
9 Yearbook . . . 1995, vol. Il (Part One), document A/CN.4/466.



68 Summary records of the meetings of the forty-eighth session

of Africa, Asia, Europe and Latin America were in fa-
vour of spelling out the elements of aggression or of giv-
ing a clear indication of what constituted aggression.
That was because those Governments were aware that it
was customary for legal technique to provide an expla-
nation, guideline or interpretation of the meaning of a
term. The Commission should not leave the concept of
aggression hanging in thin air, but should specify the
elements it thought could serve as points of reference.
He himself would be satisfied if the Commission were to
incorporate in article 15 the Special Rapporteur’s pro-
posed definition, which is that aggression was the use of
armed force. The concept of aggression was too impor-
tant to be left floating in a legal vacuum.

56. The Special Rapporteur, who had worked so hard
on the draft, must find it very painful to see it cut so
drastically on second reading. The whole concept of
international responsibility for crimes against the peace
and security of mankind appeared to be relegated to
oblivion. He could not agree with the arguments ad-
vanced by the Chairman as a member of the Commis-
sion to the effect that article 2, paragraph 3, covered the
problem, and did not believe that an explanation in the
commentary would be an adequate solution. He hoped
that the Special Rapporteur, in summing up the debate,
would indicate whether he thought that article 15 could
or could not include some elements of a definition of
aggression.

57. Mr. YAMADA said that, having taken part in the
drafting of article 15, he supported the adoption of that
article as it stood. The Chairman of the Drafting Com-
mittee had said that article 15 defined a crime of aggres-
sion as committed by an individual. It should be noted
that article 15 had been formulated in a manner quite dif-
ferent from articles 16, 17 and 18. Article 15, while de-
fining a crime, included all the elements of individual
criminal responsibility for that crime. The wording of ar-
ticle 15 covered all categories of individuals who would
be made criminally responsible for the crime of aggres-
sion at the political, military, financial, economic or any
other level. Therefore article 2, paragraph 3, which de-
fined individual criminal responsibility had no relevance
to article 15. On the other hand, articles 16, 17 and 18
defined the crimes of genocide, crimes against humanity
and war crimes. Those articles did not deal with individ-
ual criminal responsibility for those crimes. Such indi-
vidual responsibility was found in article 2, paragraph 3.

58. Mr. PELLET said the Drafting Committee’s posi-
tion appeared to be that aggression could only be com-
mitted by a State and consequently fell outside the pur-
view of the Code. which dealt only with the possible
criminal responsibility of individuals. When an individ-
ual participated in aggression, the Code spoke of the
“‘crime of aggression’’, something it did not do in the
case, for instance, of genocide, which was not referred to
in the Code as the ‘‘crime of genocide’’. For his own
part, he could not follow the Committee’s logic. One of
the consequences of an international crime of the State,
as defined in the excellent article 19 of part one of the
draft articles on State responsibility,'® was that the indi-
viduals who committed the crime against international

10 See 2427th meeting, footnote 7.

peace and security could themselves be prosecuted. The
link between aggression and the crimes covered by the
Code was therefore closer than the Drafting Committee
appeared to think. But even if he accepted the reasoning
of the Committee, if aggression was different, the
“‘crime of aggression’’ as defined—or not defined—in
article 15 was the same in nature as the other crimes
against the peace and security of mankind. In other
words, it was a particularly serious crime against the
peace and security of mankind, internationally defined
and entailing judgement of the individuals presumed to
be responsible for it. And he did not see why, by nature,
that crime, committed by individuals, was different from
the other individual crimes in articles 16, 17 and 18. He
could not see any logical explanation for treating aggres-
sion differently from other crimes under the Code for the
purposes of article 2.

59. While commending the exercise undertaken by
Mr. Mabhiou in analysing the subparagraphs of article 2,
paragraph 3, from the viewpoint of their possible appli-
cability to the crime of aggression, he did not entirely
agree with the conclusions reached. In his opinion, both
incitement and attempt to commit the crime were as rel-
evant to aggression as to the other crimes in the Code.
The only problem he could see was with subparagraph
(d), which would extend responsibility for the crime to
simple soldiers, who, for reasons of policy, ought in the
case of aggression to be exempt from responsibility.

60. Recalling that action on article 2 had been left in
abeyance pending the adoption of article 15, he sug-
gested that the issue should be referred not so much to
the Drafting Committee as to an informal working group
to consider the possible effects on article 2, paragraph 3,
of deleting paragraph 2 of that article.

61. The CHAIRMAN, speaking as a member of the
Commission, said that in the case of the crime of aggres-
sion, the provision in article 2, paragraph 3 (d), would
have to be read in conjunction with article 15, which
specified that the individual in question had to be a
‘‘leader or organizer’’ of the crime.

62. Mr. TOMUSCHAT said that he agreed with those
members who considered that the Drafting Committee
had found a well-balanced formulation. Unlike Mr.
Pellet, he thought that aggression was different in nature
from the other crimes in the draft Code in that aggres-
sion was a crime that could only be committed by a col-
lectivity and involved the use of organized force. The
same was undoubtedly true of some of the crimes
against humanity listed in article 17, more particularly
those listed in subparagraphs (f) and (g), which also par-
took of the nature of aggression, inasmuch as they were
collective crimes. However, article 15 and its relation-
ship to article 2, paragraph 2, should be left untouched.
As far as the definition of aggression was concerned, he
could not see that it was possible to go beyond the sim-
ple fact that aggression was governed by the Charter of
the United Nations. Mr. Villagran Kramer was incorrect
in believing that the comments of Governments, and in
particular those of the Government of Australia, on the
subject of a definition of aggression had been ignored by
the Drafting Committee. On the contrary, those com-
ments had been discussed at length and the conclusion
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had been reached that to provide such a definition did
not form part of the Commission’s task.

63. As for the decision to maintain the formula ‘‘as
leader or organizer’’, it was important that article 15
should make it quite clear that only those in a policy-
making or command positton could be held responsible
for a crime of aggression. If responsibility were extended
to everyone involved in the act, the provision would be-
come so diluted as to lose all meaning. It was true that
the Charter of the Niirnberg Tribunal did refer to acts of
complicity, but it should be remembered that all the indi-
viduals on trial at Niirnberg had been major war crimi-
nals and that no accomplices, even high-ranking ones,
had been charged at that stage. He recommended that
draft article 15 should be adopted as it stood.

64. Mr. EIRIKSSON said that, as a loyal member of
the Drafting Committee, he associated himself with that
recommendation. He did not think it was appropriate to
amend article 2 and it was pointless to set up a working
group to review it. Article 15 restricted responsibility for
a crime of aggression to the category of leaders or organ-
izers, but listed a wide range of activities that would
make such individuals responsible for the crime. Any
change in article 2, paragraph 3, could have the opposite
effect, namely increasing the categories of individuals
but reducing the number of activities. Such a course
would be undesirable. As to the analyses of article 2,
paragraph 3, by Messrs. Mahiou, Calero Rodrigues and
Pellet, his own opinion was that the provisions in ques-
tion could be divided into four categories. Subparagraph
(a) would already be included in article 15. The second
category could be said to include subparagraphs (f) and
(g), in respect of which he agreed with Mr. Mahiou but
differed from Mr. Pellet. For reasons of policy they
should not apply to the crime of aggression. The third
category, consisting of subparagraphs (d) and (e),
namely abetting and participating, would, if applied to
the crime of aggression, expand too far the definition of
an individual responsible for the crime. Lastly, the provi-
sions in subparagraphs (&) and (¢) which really related to
orders of a superior, would seem to be covered by the
definition provided in article 15.

65. Mr. ROSENSTOCK said that he was in complete
agreement with Mr. Tomuschat and Mr. Eiriksson and
especially with Mr. Yamada’s analysis and hence the
conclusion that article 2, paragraph 2, should not be re-
opened for discussion. It was regrettable that some other
members had chosen to use the present debate as an op-
portunity to advertise the appalling material contained in
article 19 of part one of the draft on State responsibility.
While recognizing that in some situations it might be
necessary to go back to a decision already adopted,
which might be the case with article 12, it would be im-
prudent to revert to article 2, paragraph 2, which the
Commission had adopted in the full knowledge of what
it was doing.

66. The CHAIRMAN pointed out that the Commission
had decided to leave article 2, paragraph 2, in abeyance
pending the discussion on article 15.

67. Mr. LUKASHUK said that, desirable as it might be
to provide a definition of aggression, the Commission
should recall that not only the United Nations but also

many other academic and political organs had tried in
vain to grapple with the problem. A decision to prepare
such a definition would involve postponing the Commis-
sion’s work on the draft Code, possibly for many years.
He did not think that such a possibility should be en-
visaged, and again urged the Commission to adopt arti-
cle 15 as formulated by the Drafting Committee.

68. Mr. ROBINSON said that an individual who ac-
tively participated in or ordered the planning, prepara-
tion, initiation or waging of aggression should be held
responsible for a crime of aggression whether or not he
did so as a leader or organizer.

69. The CHAIRMAN, further to a suggestion by Mr.
CALERO RODRIGUES (Chairman of the Drafting
Committee), said that members of the Commission inter-
ested in further considering article 2, paragraph 2, could
perhaps meet informally with a view to formulating
suggestions for consideration at the next meeting.

70. Mr. EIRIKSSON said that, if a small group of
members wanted to try to convince the majority to
change its mind, it was of course free to do so, but not
under the auspices of the Commission.

The meeting rose at 1.10 p.m.

2442nd MEETING

Friday, 14 June 1996, at 10.35 a.m.

Chairman: Mr. Ahmed MAHIOU

Present: Mr. Arangio-Ruiz, Mr. Barboza, Mr. Ben-
nouna, Mr. Bowett, Mr. Calero Rodrigues, Mr. de
Saram, Mr. Eiriksson, Mr. Fomba, Mr. Giiney, Mr. He,
Mr. Idris, Mr. Kabatsi, Mr. Lukashuk, Mr. Mikulka,
Mr. Pambou-Tchivounda, Mr. Pellet, Mr. Sreenivasa
Rao, Mr. Robinson, Mr. Rosenstock, Mr. Szekely,
Mr. Thiam, Mr. Tomuschat, Mr. Villagrin Kramer,
Mr. Yamada, Mr. Yankov.

Organization of work of the session
(concluded)*

[Agenda item 1]

1. The CHAIRMAN informed the Commission that the
Enlarged Bureau had met immediately prior to the ple-
nary meeting to decide on the programme of work for

* Resumed from the 2434th meeting.
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the three-week period from Monday, 17 June to Friday,
5 July. He read out the programme proposed by the En-
larged Bureau, which had also been distributed in table
form to all members of the Commission. If he heard no
objections, he would take it that the Commission wished
to adopt the proposed programme.

It was so decided.

Draft Code of Crimes against the Peace and Security
of Mankind' (continued) (A/CN.4/472, sect. A,
A/CN.4/L.522 and Corr.l, A/CN4/L.532 and
Corr.1 and 3, ILC(XLVIII)/DC/CRD.3%

[Agenda item 3]

CONSIDERATION OF THE DRAFT ARTICLES
ON SECOND READING® (continued)

ParT Two (Crimes against the peace and security of
mankind) (continued)

ARrTICLE 15 (Crime of aggression) (concluded)

2. Mr. THIAM (Special Rapporteur) said that, in his
view, it would be wiser to conclude article 15 first in-
stead of discussing it simultaneously with article 2. He
noted that a clear majority was emerging in favour of ar-
ticle 15 as proposed by the Drafting Committee. Some
members had expressed reservations, but would not op-
pose the adoption of the text and only one member con-
tinued to call for a definition of the crime of aggression.
The problem with the definition of aggression was not
new. At first, the Commission had intended to use the
Definition of Aggression adopted by the General Assem-
bly in resolution 3314 (XXIX), some members of the
Commission being in favour of adopting it in full, while
others preferred to leave out the provisions relating to
the Security Council’s jurisdiction. Consequently, he had
used only article 2 of the Definition of Aggression,
which defined aggression in very general terms. As a
number of members had been of the opinion that even
that very general definition had no place in the draft
Code of Crimes against the Peace and Security of Man-
kind because it made reference to the use of force by a
State, whereas the Code had to do with individual re-
sponsibility, he had proposed not to define aggression
and it was with that in mind that the draft article pro-
posed by the Drafting Committee had been drawn up. In
his view, the Commission should retain the formulation
proposed by the Drafting Committee and reach agree-
ment on article 15 before taking up article 2.

3. The CHAIRMAN pointed out that article 2, para-
graph 2, made reference to article 15, thereby justifying
a discussion on both articles. At the adoption stage, how-
ever, he agreed that they must be separated.

! For the text of the draft articles provisionally adopted on first
reading, see Yearbook . . . 1991, vol. 11 (Part Two), pp. 94 et seq.

2 Reproduced in Yearbook . . . 1996, vol. 11 (Part One).

3 For the text of draft articles 1 to 18 as adopted by the Drafting
Committee on second reading. see 2437th meeling, para. 7.

4. Mr. BENNOUNA said that, on the whole, he en-
dorsed the approach adopted by the Drafting Committee,
it being understood that the custom and practice of the
United Nations would give substance to the text. How-
ever, it would be useful to explain in detail the expres-
sion ‘‘actively participates’” in the commentary, perhaps
by citing practice.

5. The CHAIRMAN, speaking in his capacity as a
member of the Commission, referred to the case of the
mercenaries who had attacked Benin in 1977, concern-
ing which the Security Council, in its resolution 405
(1977) of 14 April 1977, had used the word ‘‘aggres-
sion’” without designating any State. Given that under
article 15, aggression must be committed by a State, the
problem arose whether mercenaries who had perpetrated
aggression under the same circumstances could also be
prosecuted under the Code.

6. Mr. THIAM (Special Rapporteur) said that the prob-
lem raised by the Chairman was very pertinent. The
Commission had a tendency to adopt the terms of exist-
ing instruments, in the current instance from the Defini-
tion of Aggression, which spoke of aggression by one
State against another. For his part, he remained con-
vinced that leaders used the State apparatus to commit an
aggression, which gave rise to two types of responsibil-
ity: an international responsibility of the State and an in-
dividual criminal responsibility of the leaders. Perhaps it
should be stated in the commentary that aggression was
a crime committed by the leaders of the State, and not by
the State itself.

7. Mr. ROSENSTOCK said that he was against pursu-
ing the discussion because all members of the Commis-
sion agreed that aggression was committed by a State
and that the crime of aggression was committed by indi-
viduals who organized and ordered the aggression.

8. Mr. BARBOZA said that, inasmuch as part one of
the draft articles on State responsibility* postulated that
certain acts could be attributed to a State, the problem of
mercenaries raised by the Chairman could be solved
only as one of evidence as to the nature of those who had
actually ordered the aggression. Since that approach
might well be very difficult, however, the text should be
left as it stood.

9. Mr. PELLET said that aggression was an interna-
tionally wrongful act by a State and a crime within the
meaning of the law of international responsibility. But
the current debate had been closed by article 3 of part
one of the draft on State responsibility. Concerning the
text of article 15, as Security Council resolution 405
(1977) spoke of an ‘‘act of armed aggression’’ without
designating any State, the problem raised by the Chair-
man was a real one and he suggested that it should
be solved by deleting the restriction introduced by
the words ‘‘committed by a State’’ and leaving it, as
suggested, to practice and custom to define aggression.

* For the texts of articles 1 to 35 of part one, provisionally adopted
on first reading at the thirty-second session, see Yearbook. .. 1980,
vol. 11 (Part Two), pp. 30 et seq.
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10. Mr. EIRIKSSON said he was of the view that the
text should remain as it stood.

11. Mr. KABATSI said that he found Mr. Pellet’s pro-
posal interesting because it covered situations such as
the one referred to by the Chairman. However, he
thought that it would be wiser not to reopen the discus-
sion at such a late stage and to retain the text as it stood.

12. Mr. TOMUSCHAT said that he was also in favour
of keeping the text unchanged. In his opinion, merce-
naries who attacked a country from outside were simple
criminals. They had no right to any legal protection and
were covered by criminal law, by virtue of which they
could be prosecuted for high treason or for many other
reasons. There was no reason to devote special provi-
sions to them in the Code. In actual fact, the point was to
state expressly that starting a war, which in the past had
been a sovereign decision of the State, was henceforth
unlawful.

13. Mr. BENNOUNA noted that Security Council
resolution 405 (1977) was the result of a political com-
promise within a political body. No State was named be-
cause powerful States, some of them with the right of
veto, had wanted it that way. It was common practice in
the United Nations not to designate States by name and
the Commission could not derive rules therefrom, espe-
cially if that meant diluting the concept of aggression to
the point where it was devoid of all substance. As Mr.
Tomuschat had said, either mercenaries were simple
criminals or they acted with the complicity or on the or-
ders of a State. He had been in favour of including the
notion of mercenary in the draft Code, but the Commis-
sion had decided otherwise and the problem should
therefore not be reintroduced through article 15.

14. Mr. LUKASHUK said that he had two points to
make. First, Mr. Pellet’s proposal would alter the very
concept of aggression. The subject of an aggression, like
its target, could only be a State; that was a particularity
relating to the concept of aggression. Secondly, that pro-
posal would change the meaning of article 15 because, in
order to determine the existence of a crime, the crime
would already have had to be perpetrated by the State.
The deletion of that condition would alter the very mean-
ing of article 15 insofar as the planning or preparation of
aggression would already be considered a crime in itself,
regardless of whether the crime had been perpetrated or
not. Mr. Pellet’s proposal would thus modify two very
important structures in an article which was the result
of many years of work within the Commission. It
would therefore be better for the Commission to adopt
article 15 as it stood.

15. Mr. de SARAM, speaking as a member of the
Drafting Committee, admitted that the question of trans-
boundary attacks by non-governmental groups had not
been discussed; perhaps it might be in the future. How-
ever, it would be a mistake to view those transboundary
crimes, attacks or acts of violence perpetrated by non-
governmental troops as being covered by ordinary crimi-
nal law.

16. Mr. FOMBA said that he fully understood the
doubts on the expression ‘‘aggression committed by a
State’’ expressed by Mr. Mahiou, who had wondered

whether the scope of article 15 could not be enlarged to
include individuals other than those currently covered, as
well as the suggestion by Mr. Pellet in that regard. He
was, however, prepared to endorse the wise solution
advocated by Mr. Bennouna of retaining the text as
it stood.

17. Mr. PAMBOU-TCHIVOUNDA said that, for want
of anything better, the Commission should confine itself
to the text before it. But he would like to make a com-
ment, which might be considered a reservation, on the
very nature and identity of the guilty party. To speak of
an individual as leader or organizer was to go straight to
the heart of the constitutional system of a State. In view
of the wide variety of constitutional political systems
and having regard, in particular, to public opinion, he
wondered whether that description was apt to make the
text suitable for use.

18. Mr. Sreenivasa RAO said that, no matter what, a
text could never provide for all the ramifications of a
particular situation. That was perhaps human and, in the
event, having regard to the time limitation, quite accept-
able. So far as the question of mercenaries was con-
cerned, there was a sufficient body of law, doctrine and
political and State opinion to serve as a guide.

19. Mr. GUNEY said he agreed that article 15 should
stand as drafted. The words ‘‘actively participates’’,
however, introduced a subjective element that could give
rise to different interpretations of a practical nature and
even create a degree of confusion in future. It would
therefore be advisable for the Special Rapporteur to
clarify those words in the commentary and, if possible,
even to give specific examples.

20. Mr. ROBINSON said that the tradition of respect-
ing consensus in the Commission must not prevent it
from examining proposals that warranted consideration
such as the proposal submitted by Mr. Pellet. Merce-
naries were capable of taking action that could threaten
the territorial integrity and political independence of
States and such action was therefore not to be confused
with mere criminal activity, It was in that regard that he
considered the proposal to omit the words ‘‘committed
by a State’’ to be interesting and attractive because the
omission of those words would not necessarily be tanta-
mount to saying that aggression could be committed by
individuals. State practice and customary law would then
influence the courts that would be acting on the basis of
article 15. If, however, the consensus in the Commission
was in favour of retaining the article as drafted, he would
go along with it.

2]. Mr. SZEKELY said that, if the Commission de-
leted the words ‘‘committed by a State’’ from article 15,
it would have to provide a definition of aggression in the
text, as there would no longer be any clear point of refer-
ence. But, if it attempted to draw up a new definition of
aggression covering not only States, but also merce-
naries and other groups, it would never manage to pin-
point even the main elements of aggression. The only
basis for the Commission was the definition of aggres-
sion perpetrated by a State, as provided for under arti-
cle 15, which was applicable to individuals who could be
regarded as accomplices. Mr. Pellet’s proposed amend-
ment would lead to problems which the Commission
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would be unable to solve. The idea of an organizer, of a
person who provoked an aggression, should therefore be
retained in the article, which the Commission should
adopt without change.

22, The CHAIRMAN said that the discussion had
highlighted the many facets of the crime of aggression
and also the difficulty the Commission had had in defin-
ing it. The definition at which it had arrived was perhaps
not the best, but, for the time being, it was the least it
could propose.

23, Mr. VILLAGRAN KRAMER said that he was un-
able to join in the adoption of article 15, but would not
seek a vote.

24, The CHAIRMAN, taking note of the reservations
expressed by Mr. Villagran Kramer, said that if he heard
no objection, he would take it that the Commission
wished to adopt article 15 as proposed by the Drafting
Committee. :

Article 15 was adopted.

ARTICLE 16 (Genocide)

25. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that article 16 had been provi-
sionally adopted by the Drafting Committee at the forty-
seventh session as article 19,° when it had reproduced ar-
ticles II and III of the Convention on the Prevention and
Punishment of the Crime of Genocide. At the current
session, the Drafting Committee had made adjustments
to the article to take account of the expanded scope of ar-
ticle 2 of the Code on individual responsibility. In the
first place, paragraph 1, which had read: *‘An individual
who commits an act of genocide shall be punished under
the present Code’’, had been deleted because the issue
was now covered by paragraph 1 of article 2. Similarly,
paragraph 3, which identified acts entailing individual
criminal responsibility such as conspiracy, incitement,
attempt and complicity, had been deleted in view of the
content of paragraph 3 of article 2. The text before the
Commission corresponded to article II of the Conven-
tion. The Drafting Committee recommended the adop-
tion of article 16 by the Commission.

26. Mr. IDRIS said that he would like to make four ob-
servations. First, following the debate on article 15 relat-
ing to the crime of aggression, he would also like to
avoid in article 16 any strict or inflexible definition of
the crime of genocide in the draft Code. He therefore
proposed that the word ‘‘means’’ should be replaced by
the word ‘‘includes’’. Secondly, in the main clause of
the article, he proposed that the word ‘‘cultural’’ should
be added after the word ‘‘racial’’. Thirdly, in subpara-
graph (c¢), he would like the words ‘‘calculated to’’ to be
replaced by the words ‘‘intended to’’. Fourthly, arti-
cle 16 was the only article in part two which did not in-
clude the word ‘‘crime’’. He therefore proposed that the
title of the article should read ‘‘Crime of genocide’” and
that, as a consequential change, the word ‘‘acts’’ in the
main clause of the article should be replaced by the word
“‘crimes’”’.

5 See 2437th meeting, footnote 4.

27. In making those proposals, he was fully aware that
the article was taken from article II of the Convention
on the Prevention and Punishment of the Crime of
Genocide. In his view, however, the provisions of the
Convention must be adapted to the draft Code.

28. Mr. THIAM (Special Rapporteur), replying to Mr,
Idris’ relevant and very discerning remarks, said that he
could agree to his proposal that the title of the article
should read: ‘‘Crime of genocide’’. He understood, how-
ever, that the authors of the Convention on the Preven-
tion and Punishment of the Crime of Genocide had de-
cided against the idea of ‘‘cultural genocide’’. It would
therefore be better not to use it.

29. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee), supporting the Special Rappor-
teur’s last remark, read out paragraph (4) of the com-
mentary to article 19 (Genocide) as adopted on first
reading, in which it was explained that only acts of
‘‘physical genocide’” and ‘‘biological genocide’” were
covered in the Convention on the Prevention and Punish-
ment of the Crime of Genocide.’

30. Mr. TOMUSCHAT said that, while he found Mr.
Idris’ proposals very stimulating, it would be dangerous
to change a set of established legal norms by enlarging
the notion of ‘‘genocide’’. There was, however, no
reason why the title of the draft article should not be
amended as proposed. It would then be logical for
the text itself to open with the words ‘‘The crime of
genocide means’’. Those changes would not change the
substance of the provision in any way.

31. Mr. BOWETT said he understood that there was
no question of changing the text, which was taken from
article II of the Convention on the Prevention and Pun-
ishment of the Crime of Genocide. He therefore won-
dered whether it was the Drafting Committee’s view that
the expression ‘‘racial group’’ embraced *‘tribal group’’.
If so, that should be stated in the commentary.

32. Mr. THIAM (Special Rapporteur), replying to Mr.
Bowett, said that, in his view, it was not excluded that
tribes might wage a war for racial reasons or that one
tribe might want to destroy another. He wondered, how-
ever, whether it was advisable to amend a provision in
that way when it had already been adopted and which
appeared in a convention. In his view, the expression
‘“‘ethnic group’” did embrace the concept of ‘‘tribal
group’” and that could be made clear in the commentary.

33. Mr. BOWETT said that, if he had understood the
Special Rapporteur’s reply, the commentary would in-
clude a statement that the draft article also covered the
destruction of a tribal group.

34. Mr. YANKOV said that he was particularly
pleased to support the proposal for the amendment of the
title of the draft article, since the words ‘‘crime of geno-
cide’’ appeared in the title of the Convention on the Pre-
vention and Punishment of the Crime of Genocide and
the wording of the article would thus be more complete
and consistent.

8 Yearbook . . . 1991, vol. 11 (Part Two), p. 102,
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35. Mr. FOMBA said that the terminology of inter-
national law was in general fairly vague as a direct con-
sequence of the heterogeneous nature of international
society.

36. With regard to the second proposal by Mr. Idris, he
thought that it would be difficult to ascertain, for exam-
ple, the degree of autonomy of a cultural group vis-a-vis
the various categories of groups referred to. He himself
had no solution to that problem, nor did he have any
clearly defined position in that regard. He also noted that
in the context of a possible revision of the Convention
on the Prevention and Punishment of the Crime of Geno-
cide, the problem arose of the definition of cultural
genocide and political genocide. In the case of Rwanda,
for example, the massacres of so-called ‘‘moderate’’
Hutus had been described by some as ‘‘genocide’’.
However, given that they had been killed not because
they were Hutus, but because they were political oppo-
nents, it was difficult to speak of ‘‘genocide’’. It was in
that context that the problem of defining ‘‘political geno-
cide’” might arise. Those were questions of substance
that called for a thorough debate.

37. He supported the proposed amendment to the title
of the draft article. Mr. Bowett’s question about the in-
terpretation of the term ‘‘racial group’” was also a sub-
stantive one: what exactly differentiated the expression
“‘tribal group’’ from the other expressions used in the
draft article, such as *‘ethnic group’’ or ‘‘racial group’’?

38. For all those reasons, he was inclined to retain the
draft article in the form proposed by the Drafting Com-
mittee.

39. Mr. GUNEY said he understood and shared the
concerns of those members of the Commission who felt
that it was dangerous to reconsider concepts on which
agreement had already been reached. He noted, however,
that the Commission was empowered by its statute to
promote not only the codification of international law,
but also its progressive development. He thought that, in
order to address the concern expressed by Mr. Idris, it
would be sufficient to use the words ‘“‘crime of geno-
cide’’ both in the title and in the body of the draft article.

40. Mr. PAMBOU-TCHIVOUNDA said that he sup-
ported the proposal that the title of the draft article
should be amended to read: ‘‘Crime of genocide’’.
Furthermore, he could not but note that the Commission
was a prisoner of its own methods of work: to say that it
must not go back on the terminology used in a given in-
strument actually had the unfortunate effect of limiting
its work of codification and, in practice, of compelling
the codifiers to accept even things that might seem bi-
zarre. It was a fact that the expressions used in the draft
article under review were charged with subjective con-
notations. For example, what was to be understood by
the expression ‘‘intent to destroy’’? Must that intent be
declared? How was it to be substantiated? Similarly,
how was one to measure the seriousness of the harm and
with reference to what yardstick? All those questions
must be dealt with explicitly in the commentary if there
was no other way of dealing with them.

41. Referring to the expression ‘‘any of the following
acts’’, he wondered about the level of apprehension and

characterization of the various acts listed in the draft arti-
cle, since it meant that any one act triggered the same
type of treatment as any other of those acts. Those acts
were interdependent. But what if they were committed in
a concerted fashion? Were the consequences the same in
the case of the killing of members of a national, ethnic,
racial or religious group, as such, and in the case of im-
position of measures intended to prevent births within
the group, regardless of whether the measures imposed
were administrative measures, surgical interventions, the
removal of organs, or other measures? All those prob-
lems would arise when the future instrument came to be
applied.

42. The CHAIRMAN said that, during the considera-
tion of draft article 2 bis it had been stressed that the se-
riousness of the punishment was linked to the character
and nature of the crime considered. The solution to the
problem of consequences referred to by Mr. Pambou-
Tchivounda was thus to be found in that article.

43. Mr. EIRIKSSON said that he remained faithful to
the results of the work of the Drafting Committee, of
which he had been a member. With regard to the title of
the draft article, the Drafting Committee had certainly
had good reasons—albeit too subtle, perhaps—for keep-
ing the title it proposed. It should be indicated in the
commentary that there were crimes or acts enumerated
in the Convention on the Prevention and Punishment of
the Crime of Genocide that were not included in the
draft article, but that were covered by the Code.

44. Mr. Sreenivasa RAO said he saw no disadvantages
to the idea of amending the title of the draft article as
proposed. He was satisfied with the explanations given
regarding the Drafting Committee’s intentions and the
incorporation in the commentary of an explanation of the
cultural aspects of the acts covered.

45. As for the proposal by Mr. Idris that, in the cha-
peau, the word ‘‘means’’ should be replaced by the word
“‘includes’’, that would have the unfortunate effect of
opening up the way for various interpretations, whereas
what was needed was precision.

46. On a different matter, it was indisputable that the
draft article should cover tribal groups. As to the termi-
nology to be used for that purpose, it was necessary to
adopt a flexible attitude and to avoid any terminology
that might give rise to different interpretations, particu-
larly as the question was the subject of intense debate in
other bodies and no consensus had been reached. It
would therefore be best to retain the text proposed by the
Drafting Committee in its present form and it would suf-
fice to indicate in the commentary that the article also
covered acts of genocide committed against groups other
than those specifically mentioned therein, such as tribal
groups.

47. Mr. THIAM (Special Rapporteur), replying to a
comment by Mr. Pambou-Tchivounda, said that it was
for the courts to decide on intent and gravity. He did not
see what could be added to article 16 to make it more
explicit.

48. Mr. PAMBOU-TCHIVOUNDA, referring to the
chapeau of the draft article, said that, in the present case,
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it was the Commission that was defining acts of geno-
cide. He proposed that the expression ‘‘with intent to”’
should be replaced by the expression ‘‘with the declared
aim of”’, Intent must be deduced from declarations. In
the absence of a declaration, how was responsibility for
a crime of genocide to be imputed?

49. The CHAIRMAN said that the expression ‘‘with
intent to’’ had given rise to no problems either during
the drafting of the Convention on the Prevention and
Punishment of the Crime of Genocide or when States
had submitted their observations. He reiterated that the
Commission could not revise the Convention on that
point.

50. He said that if he heard no objections, he would
take it that the Commission wished to replace the title of
the draft article by the title *‘Crime of genocide’’.

It was so agreed.

51. The CHAIRMAN suggested that logically that
amendment required a consequential amendment of the
chapeau, to read: ‘‘The crime of genocide means’’. If he
heard no objection, he would take it that the Commission
wished to adopt article 16 proposed by the Drafting
Committee with that amendment.

Article 16, as amended, was adopted.

ArTICLE 17 (Crimes against humanity)

52. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee), introducing article 17, said that the
corresponding article as adopted on first reading (art. 21)
had been entitled ‘‘Systematic or mass violations of
human rights’’. The Drafting Committee, heeding the
advice given by the Special Rapporteur in his thirteenth
report,’ had chosen to entitle the new article ‘‘Crimes
against humanity’’, an established term used in several
legal instruments adopted since the Second World War.
The article differed in its structure from the one adopted
on first reading because the issues of individual criminal
responsibility and punishment were now dealt with in
article 2.

53. The article as redrafted listed nine acts which, un-
der the conditions spelled out in the chapeau, constituted
crimes against humanity. The two requirements previ-
ously included, namely, that such acts must be commit-
ted ‘“‘in a systematic manner or on a mass scale’’, had
been retained, except that the adjective ‘‘mass’” had
been replaced by the adjective ‘‘large’’, which covered a
greater number of situations. The Drafting Committee
had added a third criterion, namely, that the action must
be ‘‘instigated or directed by a Government or by any
organization or group’’. It was thus expressly recognized
that private individuals could be considered responsible
for crimes against humanity only when their acts in-
serted themselves in the context of those three criteria.
Acts committed by terrorists in such circumstances
would thus qualify as crimes against humanity.

7 See 24415t meeting, footnote 9.

54. 'The five crimes listed in the article adopted on first
reading had been retained. With regard to the French
equivalent of the word ‘‘murder’’, which was also to be
found in the article on war crimes, the Drafting Commit-
tee had considered it preferable to use the word meurtre
in those cases rather than the word assassinat used in the
French version of the texts on which the article was
based. It would be explained in the commentary that the
term meurtre was to be understood as meaning homicide
intentionnel. The simpler term ‘‘enslavement’’, found in
many legal instruments, had been used to refer to the
crime of ‘‘establishing or maintaining over persons a
status of slavery, servitude or forced labour’’, which had
been included in the article adopted on first reading. As
for the crime of persecution, the new text followed the
texts of article 5, subparagraph (h), of the statute of the
International Tribunal for the Former Yugoslavia® and
article 3, subparagraph (h), of the statute of the Interna-
tional Tribunal for Rwanda.’ In addition to persecution
on political, racial or religious grounds, the texts now en-
compassed persecution on ethnic grounds, but they no
longer included persecution on social or cultural
grounds. It should also be noted that the crime of depor-
tation or forcible transfer of population in subpara-
graph (g) was now qualified by the term *‘arbitrary’’ so
as to exclude situations where such acts were committed
for legitimate reasons, such as public safety and health,
or for other reasons compatible with international law
and human rights. That point would be explained in the
commentary.

55. Four additional crimes had been included in arti-
cle 17. First, the crime of extermination, which was to be
found in a number of legal instruments such as the stat-
utes of the International Tribunal for the Former Yugo-
slavia and the International Tribunal for Rwanda, cov-
ered acts committed against a group of individuals,
whereas murder, even when committed on a large scale
or on a systematic basis, was nonetheless directed
against a single individual. The criminal intent (mens
rea) required for the two offences was therefore differ-
ent. In addition, the act committed in order to carry out
the offence of extermination involved an element of
mass destruction which was not required for murder. In
that regard, extermination was closely related to the
crime of genocide in that both crimes were directed
against a group of victims. However, the crime of exter-
mination would apply to situations which would not be
covered by the crime of genocide and in which criminal
intent played an essential role. For example, extermina-
tion included killing members of a group which was not
protected by the Convention on the Prevention and Pun-
ishment of the Crime of Genocide or of a group of indi-
viduals who did not share any common characteristics. It
further applied to situations in which some members of a
group were killed while others were spared.

56. A lengthy discussion had taken place in the Draft-
ing Committee with regard to the crime listed in sub-
paragraph (f). He stressed that the Committee was pre-
senting the text of that subparagraph with very strong
reservations on the part of some of its members. Some

8 See 2437th meeting, footnote 6.
9 Ibid., footnote 7.
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members had proposed the inclusion of the crime of
“‘institutionalized racial discrimination’’ with the inten-
tion of covering the crime of apartheid under a more
general designation. Others had expressed doubts and
had felt that, if institutionalized discrimination were
nevertheless to be included, it should not be limited to
discrimination on racial grounds. In particular, some
members had taken the view that the subparagraph
should also include gender among the grounds for
institutionalized discrimination because they considered
that serious bodily harm and injury to very substantial
numbers of women amounted to institutionalized dis-
crimination on the ground of gender. Other members of
the Committee had not been certain that such practices,
abhorrent as they might be, were crimes against the
peace and security of mankind. It had been agreed that
gender should not be specifically mentioned in the text
of the subparagraph, but that it should be stated in the
commentary that such practices against women, when
conducted in a systematic manner or on a large scale,
would amount to a crime against humanity in accordance
with subparagraph (f).

57. With regard to forced disappearance of persons
dealt with in subparagraph (4), the Drafting Committee
had found it appropriate to mention that crime expressly
in the article in view of the fact of the rather wide com-
mission of the crime and taking into account the Decla-
ration on the Protection of All Persons from Enforced
Disappearance adopted by the General Assembly in
resolution 47/133 and the Inter-American Convention on
Forced Disappearances of Persons. The term ‘‘forced
disappearance of persons’’ would be explained in the
commentary. The explanation would be useful because
the term might look rather unusual when translated into
some languages, such as French.

58. Lastly, with regard to subparagraph (i), the Draft-
ing Committee had decided, in accordance with the sug-
gestion put forward by the Special Rapporteur in his thir-
teenth report, that ‘‘other inhumane acts’’ should be
included in the definition of crimes against humanity. It
had, however, decided to qualify the expression by the
phrase ‘‘which severely damage physical or mental in-
tegrity, health or human dignity’’ and to give three ex-
amples of ‘‘other inhumane acts’’, namely, mutilation,
severe bodily harm and sexual abuse, which, as would be
noted in the commentary, were similar in nature to the
acts mentioned in subparagraphs (a) to (h).

59. The Drafting Committee recommended that the
Commission should adopt article 17.

60. Mr. ROBINSON said that he understood the rea-
sons for the Drafting Committee’s decision to add a third
criterion for the definition of crimes against humanity to
those already appearing in the text adopted on first read-
ing. But what of acts such as rape that were not ‘‘insti-
gated or directed’’, but only acquiesced, by a Govern-
ment, an organization or a group? In his view, such acts
when committed for political ends could be qualified as
crimes against humanity even if they did not meet the
proposed criterion. He therefore wondered whether it
might not be better to delete the new criterion from the
text of the article and incorporate the idea in the com-
mentary, developing it further and, in particular, explain-

ing that the acts in question could be committed not only
at the instigation or under the direction of a Government,
an organization or a group, but also with its acquies-
cence, and that those acts had to entail the criminal
responsibility of the individual who committed them.

61. He further regretted that the only reference to sex-
ual abuse was to be found in the context of ‘‘other inhu-
mane acts’’ listed in subparagraph (i). It should be re-
called that sexual abuses, often perpetrated against
women, had been uncovered in the course of the events
in the former Yugoslavia and in Rwanda and that a num-
ber of legal provisions relating to the protection of
women’s rights had been drafted in the past few years.
The Commission could, in his view, contribute to the
construction of that edifice by making rape and other
forms of sexual abuse a separate category of crimes
against humanity. If it did so, the reference to sexual
abuse in subparagraph (i) would, of course, have to be
deleted.

62. For the same reasons, he would have no objection
to gender being included among the grounds for institu-
tionalized discrimination listed in subparagraph (f). That
would be a way of promoting standards for the protec-
tion of women and he failed to see how, unless gender
were expressly mentioned in the article, it would be pos-
sible to explain in the commentary that discrimination
based on gender could be qualified as a crime against
humanity.

63. Mr. IDRIS said that he shared Mr. Robinson’s
views on the inclusion of rape and other forms of sexual
abuse in the text of the article as a separate category of
crimes against humanity and the inclusion of gender
among the grounds for institutionalized discrimination in
subparagraph (f). With regard to that subparagraph, he
could not understand the absence of any reference to dis-
crimination based on national origin, although that con-
cept was included in the chapeau of article 16. He would
appreciate some clarification of that point before taking
a decision on the proposed article.

64. Mr. BOWETT said that he was concerned by the
expression ‘‘in a systematic manner’’ which appeared in
the chapeau of article 17. The concept was far too vague
and could apply to acts other than crimes against human-
ity. What was really meant were acts committed in ac-
cordance with a preconceived policy. The phrase should
therefore be replaced by the words ‘‘in pursuit of a pre-
conceived policy’’, or else it should be explained in the
commentary that ‘‘in a systematic manner’’ was to be
understood to mean that the act was committed, not in a
methodical or efficient manner, but in accordance with a
preconceived and deliberate policy. Acquiescence,
which Mr. Robinson wanted to see mentioned in the
chapeau, would be incompatible with that concept be-
cause it was subsequent to the act and he could therefore
not endorse the proposal.

65. Lastly, he thought that to include gender among
the grounds for discrimination listed in subparagraph (f)
would be going too far. The fact that the compulsory
retirement age was 60 years for women and 65 years
for men, as was the case in his country, was clearly
a form of institutionalized discrimination—in that
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instance, against men—but it was hardly a crime against
humanity.

66. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee), referring to Mr. Bowett’s com-
ment in connection with the expression ‘‘in a systematic
manner’’, recalled that, in paragraph (3) of the commen-
tary to article 21 relating to systematic or mass viola-
tions of human rights adopted on first reading, it was
stated:

The systematic element relates to a constant practice or to a methodi-
cal plan to carry out such violations, The mass-scale element relates to
the number of Beople affected by such violations or the entity that has
been affected.’

67. Mr. ROBINSON explained that he had not pro-
posed that the criterion of acquiescence should be in-
cluded in the chapeau of the article, but, rather, that the
words ‘‘and instigated or directed by a Government or
by any organization or group’’ should be deleted from
it and that all three ideas should be explained in the
commentary.

68. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that the Drafting Committee
had incorporated the criterion whose deletion Mr. Robin-
son was proposing in order to prevent serial murders
committed by an individual, such as those which had re-
cently occurred in the United Kingdom of Great Britain
and Northern Ireland and Australia and which were acts
committed on a large scale, from being considered
crimes against humanity.

The meeting rose at 1.05 p.m.

10 Yearbook . . . 1991, vol. 11 (Part Two), p. 103.

2443rd MEETING

Tuesday, 18 June 1996, at 10.05 a.m.

Chairman: Mr. Ahmed MAHIOU

Present: Mr. Barboza, Mr. Bennouna, Mr. Bowett,
Mr. Calero Rodrigues, Mr. de Saram, Mr. Eiriksson,
Mr. Fomba, Mr. Giiney, Mr. He, Mr. Idris, Mr. Kabatsi,
Mr. Kusuma-Atmadja, Mr. Lukashuk, Mr. Mikulka,
Mr. Pambou-Tchivounda, Mr. Sreenivasa Rao, Mr.
Robinson, Mr. Rosenstock, Mr. Szekely, Mr. Thiam, Mr.
Tomuschat, Mr. Villagrain Kramer, Mr. Yamada,
Mr. Yankov.

Draft Code of Crimes against the Peace and Security
of Mankind' (continued) (A/CN.4/472, sect. A,
A/CN4/L.522 and Corr.l, A/CN.4/L.532 and
Corr.1 and 3, ILC(XLVIII)/DC/CRD.3%)

[Agenda item 3]

CONSIDERATION OF THE DRAFT ARTICLES
ON SECOND READING’® (continued)

Part TWO (Crimes against the peace and security of
mankind) (continued)

ArTICLE 17 (Crimes against humanity) (continued)
Subparagraph (f)

1. The CHAIRMAN, inviting the Commission to con-
tinue the consideration of draft article 17, recalled that at
the previous meeting, subparagraph (f) had been criti-
cized for being so broadly worded as to cover acts which
could not be qualified as crimes against humanity or, in-
deed, as crimes at all. The feeling in the Commission
had appeared to be that a more detailed identification
was needed of acts of institutionalized discrimination on
racial, religious or ethnic grounds which constituted a
crime against humanity. As an informal suggestion, he
wondered whether it might not be appropriate to revert
to a modified version of the definition of apartheid to be
found in article 20 (Apartheid) as adopted on first read-
ing." Subparagraph () of article 17 might then read:

“(H Institutionalized discrimination on racial,
religious or ethnic grounds which consists of any of
the following acts based on policies and practices of
racial segregation and discrimination committed for
the purpose of establishing or maintaining domination
by one racial, religious or ethnic group over any other
racial, religious or ethnic group and systematically
oppressing it:

““(i) Denial to a member or members of any of the
above-mentioned groups of the right to life and
liberty of person;

‘(i) Deliberate imposition on any of the above-
mentioned groups of living conditions calcu-
lated to cause its physical destruction in whole
or in part;

*“(iii)) Any legislative measures and other measures
calculated to prevent any of the above-
mentioned groups from participating in the po-
litical, social, economic and cultural life of the
country and the deliberate creation of condi-
tions preventing the full development of such a

group;

! For the text of the draft articles provisionally adopted on first
reading, see Yearbook . . . 1991, vol. 1l (Part Two), pp. 94 et seq.

2 Reproduced in Yearbook . .. 1996, vol. 11 (Part One).

3 For the text of draft articles 1 to 18 as adopted by the Drafting
Committee on second reading, see 2437th meeting, para. 7.

4 See footnote 1 above.



2443rd meeting—18 June 1996 77

‘“(iv) Any measures, including legislative measures,
designed to divide the population along racial,
religious or ethnic lines, in particular by the
creation of separate reserves and ghettos for
the members of any of the above-mentioned
groups, the prohibition of marriages among
members of different groups or the expropria-
tion of land and property belonging to such
groups or to members thereof;

““(v) Exploitation of the labour of the members of
any of the above-mentioned groups, in particu-
lar by submitting them to forced labour;

““(vi) Persecution of organizations and persons, by
depriving them of fundamental rights and free-
doms, because they oppose institutionalized
discrimination on racial, religious or ethnic
grounds.”

2. All other subparagraphs of article 17 were, of
course, still open for discussion. Emphasizing that the
suggestion was purely tentative, he invited members to
consider whether the text might serve as a basis for fur-
ther discussion of subparagraph (f) and whether they
wished to refer the matter back to the Drafting Commit-
tee or a working group.

3. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee), speaking as a member of the Com-
mission, said that the text suggested by the Chairman ap-
peared to have some merits. It should be noted, however,
that subparagraph (f) (vi) of the suggested text related to
persecution, which formed the subject of subparagraph
(e). A working group or the Drafting Committee might
perhaps consider the possibility of combining (f) with
(e), which, in his view, was in its present form a little too
vague for inclusion in the Code of Crimes against the
Peace and Security of Mankind.

4. The CHAIRMAN, replying to a query by Mr.
TOMUSCHAT, said that the text he was suggesting for
the Commission’s consideration was an adaptation of
article 20 adopted on first reading.

5. Mr. SZEKELY said that the text of article 20
adopted on first reading had itself been adapted from ar-
ticle IT of the International Convention on the Suppres-
sion and Punishment of the Crime of Apartheid. The text
suggested by the Chairman was a definite improvement
over article 17, subparagraph (f), as it stood, and de-
served to be referred to a small working group for closer
study. He did not, however, think it advisable to merge
(H) and (e), a possibility the Drafting Committee had dis-
cussed at length and had ultimately rejected.

6. Mr. IDRIS, pointing out that members had not yet
had time to familiarize themselves with the text sug-
gested by the Chairman, proposed that the Commission
should leave article 17 in abeyance and embark on the
consideration of article 18. He was not opposed to the
Chairman’s text, but to discuss it immediately would be
premature. The Commission could revert to the subject
matter of subparagraph (f) at a later meeting, and, having
duly considered the matter, it could refer the subpara-
graph back to the Drafting Committee or to a working

group.

7. Mr. ROSENSTOCK said that he had sympathy with
the plea for more time to consider the Chairman’s text,
which had come as something of a surprise. The sug-
gested text was very lengthy when compared with the re-
markably succinct subparagraphs (a) to (d), which obvi-
ously depended on the commentary for an explanation.
The best course would be for the Drafting Committee to
look into the whole matter, perhaps combining subpara-
graphs (e) and (f), but the Commission could complete
its examination of the rest of the article.

8. Mr. THIAM (Special Rapporteur) said that the text
suggested by the Chairman contained some interesting
points, but the Commission should at least engage in a
brief exchange of views before referring it to the Draft-
ing Committee or a working group, which needed in-
structions on what direction their work on article 17,
subparagraph (f), should take.

9. Mr. LUKASHUK said that he had nothing against
the main idea embodied in the Chairman’s suggestion
but did not think the full text should be incorporated in
article 17. The balance of the article would be com-
pletely destroyed. There were two possible ways around
that problem. One way would be to replace (f) as pro-
posed by the Drafting Committee by the chapeau of the
text suggested by the Chairman and to put subparagraphs
(i) to (vi) in the commentary. The other would be to
place the full text in a new separate article 16 bis. He
agreed that a preliminary discussion in plenary was
needed before deciding to refer the matter to the Drafting
Committee or a working group.

10. Mr. KABATSI said that he concurred with mem-
bers who had argued in favour of deferring substantive
consideration of the Chairman’s suggestion until a later
meeting. He also agreed that to include a text of such
considerable length in an article in which the other sub-
paragraphs were very succinct could well distort the arti-
cle as a whole. The idea of merging (e) and (f) into
a separate article on persecution and institutionalized
discrimination was, at first glance, attractive.

11, Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) recalled that, when introducing ar-
ticle 17 (2442nd meeting), he had reported that a lengthy
discussion had taken place in the Drafting Committee
with respect to the crime listed in subparagraph (f).
Some members had proposed the inclusion of the crime
of ‘‘institutionalized racial discrimination’’, with the in-
tention of covering the crime of apartheid under a more
general name, and others had expressed doubts and had
felt that, if institutionalized discrimination were to be in-
cluded, it should not be limited to discrimination on ra-
cial grounds. Views as to which grounds should be men-
tioned in the text had been divided, and the Committee
presented the text of subparagraph (f) with very strong
reservations on the part of some of its members. Accord-
ingly, the Commission ought first to ascertain whether
the prevailing feeling was that the crime of ‘‘institution-
alized discrimination”’ should include discrimination on
religious and ethnic as well as on racial grounds. If that
proved to be the case, the Commission might go on to
consider the text suggested by the Chairman. A majority
of members might feel that only racial discrimination
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should be referred to in subparagraph (f), the other
aspects being covered by subparagraph (e).

12. Mr. BENNOUNA said he agreed with the point
made by Mr. Lukashuk about the place to be given to the
Chairman’s suggestion, the full text of which would seri-
ously affect the balance of the article as a whole. He was
inclined to favour a separate provision on institutional-
ized discrimination. If a decision was taken on that issue,
the matter could then be referred to the Drafting Com-
mittee.

13. Mr. VILLAGRAN KRAMER said that the Com-
mission did not want to use the term apartheid, yet it was
difficult to speak of a crime which corresponded to the
crime of apartheid without actually using the term. The
Chairman’s suggestion was certainly an interesting one,
and he was in favour of referring it to the Drafting
Committee or a working group, possibly with a view to
including the substance as a separate article.

14. Mr. de SARAM said that the phrase ‘‘which con-
sists of any of the following acts’’, in the chapeau of the
text suggested by the Chairman, introduced a limitation
that was inconsistent with the Drafting Committee’s
wording for article 17. The difficulty could be overcome
by including subparagraphs (i) to (v) in the commentary.
Subparagraph (vi) of the text suggested by the Chairman
contained the words ‘‘because they oppose’” which,
again, imposed a substantial limitation compared with
the broader formulation in the Drafting Committee’s ar-
ticle 17, subparagraph (e). As to the possibility of merg-
ing subparagraphs (e) and (f), he was inclined to think
that the two crimes in question should be kept separate,
as persecution could exist in addition to institutionalized
discrimination,

15. Mr. FOMBA said that, without prejudice to other
solutions that might be reached in the Drafting Commit-
tee or in the Commission, he tended to the belief that the
present wording of the chapeau of article 17 was satis-
factory and self-sufficient. If the Commission decided
that a more detailed definition of institutionalized dis-
crimination was called for, he would accept that view.
Like others, however, he deemed it more judicious not to
expand subparagraph (f). Rather, it should be replaced
by a separate, more explicitly worded, provision.

16. Mr. ROSENSTOCK said that it made excellent
sense to consider whether subparagraphs (e) and (f)
should be combined or left separate and also to explore
in greater depth what was covered by subparagraph (f)
that was not already covered by subparagraph (e). Given
the events in Bosnia and the Great Lakes region of
Africa, it was difficult to distinguish between racial,
religious or ethnic discrimination. The world was
plagued by those three types of discrimination, and prob-
ably others as well.

17. Mr. GUNEY said that, in attempting to merge sub-
paragraphs (e) and (f), the Chairman’s suggestion was an
improvement. However, notwithstanding the proposal
made by Mr. Lukashuk and supported by Mr. Bennouna,
he thought that a decision at the current time on how
to incorporate the suggestion in the article would be
premature.

18. Mr. HE said that, although he sympathized with
the Chairman’s suggestion, he agreed with Mr.
Lukashuk that it would be impossible to include all the
elements in subparagraph (f). The main ones should be
singled out and the others left for inclusion in the com-
mentary. It was unnecessary to refer the text back to the
Drafting Committee, where it had already been dis-
cussed at length. As only two meetings remained to fin-
ish consideration of the draft Code of Crimes against the
Peace and Security of Mankind, it would be wiser for
several members to get together informally and produce
a final text, which could be presented at the next
meeting.

19. The CHAIRMAN said that, as the second reading
of the draft Code was a matter of the highest priority, the
Commission could, if necessary, allocate an additional
meeting to the subject.

20. Mr. YANKOV said that the Chairman’s initiative
was a positive one, because subparagraph (f) was very
vague as it stood. In the past two years, when the ques-
tion of apartheid had been discussed, the Commission
had broadly agreed on the need to find another solution,
while retaining the definition used for apartheid. He con-
curred that racial discrimination should not be consid-
ered alone: institutionalized ethnic and religious dis-
crimination were no less dangerous for international
peace and security.

21. He was therefore in favour of condensing the
wording, making it more general and leaving the details
to the commentary. It would be difficult at the present
time to merge persecution and institutionalized discrimi-
nation, for example, institutionalized forms of ethnic
cleansing and remnants of various types of treatment
akin to the traditional notion of apartheid.

22. Mr. MIKULKA said that the Chairman’s sugges-
tion deserved close study: there was general agreement
that subparagraph (f) was too laconic and not as precise
as the other elements in article 17. However, the text
should be referred to the Drafting Committee, which
should try and remove all elements that overlapped with
other parts of the text, for example in the chapeau of ar-
ticle 17 and in the Chairman’s suggestion on subpara-
graph (f) and in subparagraph (e), on persecution, and in
the wording of article 16, subparagraph (c).

23. The Commission should not expatiate on racial,
ethnic and religious discrimination, but should see where
those elements were already covered elsewhere. Only
then could it decide whether it needed to draft a separate
provision or whether all elements could remain in
article 17. He was against a separate provision and
thought that the problem could be solved by restructur-
ing article 17.

24. Mr. TOMUSCHAT welcomed the Chairman’s
thought-provoking suggestion, but agreed with Mr.
Mikulka about the many overlapping elements, in par-
ticular the fact that subparagraph (f) (ii) was virtually
identical with article 16, subparagraph (c). As he saw
it, the text must be shortened. His preference was for
setting forth in the commentary the various elements
mentioned in the Chairman’s suggestion,
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25. He had considerable sympathy with the phrase
“‘institutionalized discrimination’’ proposed by the
Drafting Committee. It was not too vague. On the con-
trary, it was a comprehensive notion with clear contours.
If the Commission sought to introduce too much detail,
it ran the risk of not taking into account other cases
which likewise deserved to be covered. Article 17 was
concise. It would be noted that there was no definition,
either, of ‘‘torture’’, ‘‘enslavement’’, ‘‘persecution’’ or
“‘arbitrary’’. Further development of subparagraph (f)
would entail major changes and much additional work
for the Drafting Committee. However, if so wished by a
majority of members, the text could be returned to the
Drafting Committee for the purpose of producing a
wording that commanded a consensus.

26. Mr, EIRIKSSON commended the Chairman for his
initiative, but wondered whether the original version
might not be more appropriate. He agreed with
Mr. Tomuschat that the present definition was not too
vague. He feared, moreover, that the impact of the text
suggested by the Chairman might be to limit the scope of
the article unnecessarily, failing to cover some of the ex-
treme forms of discrimination to which Mr. Rosenstock
had referred.

27. Although subparagraphs (i) to (vi) in the Chair-
man’s suggestion would fall within the definition, the
chapeau had the effect of producing a rather exclusive
list. Moreover, the English translation of the text con-
tained an error: in the chapeau the word “‘racial’’ before
‘‘segregation’’, should be deleted. Even leaving the cha-
peau as it stood, the Commission would be limiting the
scope of the article more than it had intended. On the
other hand, he did not object to those elements being
taken up in the commentary.

28. Mr. Sreenivasa RAO said that the Chairman’s sug-
gestion reflected the basic difficulty that most members
felt in dealing with article 17. The question of crimes
against humanity was a broad one. Taken individually,
the contents of the article appeared to be even broader
than the concept itself. The Chairman had shown that the
aspect of discrimination alone could easily be expanded
into a further six or seven subparagraphs. Given the op-
portunity, the Commission could do the same for each of
the other categories. There lay the real difficulty. He
wondered whether the Commission should really include
such wide-ranging and divergent concepts, some of them
rooted in culture, history and practices unrelated to racial
discrimination. If the text was expanded and made more
specific, the widespread practice of religious and social
discrimination around the world, even without institu-
tionalized approval through legislation, would place
many countries on trial.

29. It was necessary to introduce a high threshold that
went beyond normal concepts of the promotion and im-
plementation of human rights. The criterion had to be
international repercussions of such dimensions that they
could legitimately be regarded as a threat to the peace
and security of mankind. If the Commission looked at
discrimination, as opposed to segregation, or considered
the prohibition of interracial marriages, then it was deal-
ing with a fundamental reordering of society. Although
some of the elements in the text deserved to be pro-

moted, he was not certain that the Code was the right
place to do so. Were not the efforts made in various hu-
man rights forums adequate? Could the Commission
simply bypass difficulties by calling them crimes and
placing them in the Code? He was not sure that that was
the answer to social ills. The longer and more detailed
the Code was, the less acceptable it became.

30. Mr. BARBOZA said that, as there appeared to be a
large majority in favour of reconsidering whether to re-
tain the wording from article 20 adopted on first reading,
the text must be sent to the Drafting Committee. The
Commission itself was not the most suitable place for a
careful comparison of the Chairman’s suggestion and ar-
ticle 17, subparagraphs (e) and (f). In the version now
under discussion, institutionalized discrimination was re-
strictive, because it was condemned only where used for
the purpose of establishing or maintaining the domina-
tion of a particular racial, religious or other group. But
there were also other reasons for discrimination, such as
plain hatred. The examples given should be included in
the commentary. Otherwise, the balance of the text
might be distorted.

31. Mr. IDRIS said that institutional discrimination oc-
curred every day in many societies, without being based
on government policy. He was therefore strongly op-
posed to the wording, in the beginning of the Chairman’s
suggestion, which read: ‘‘Institutionalized discrimina-
tion ... based on policies’’. Again, he had misgivings
about subparagraph (f) (v). Subjecting persons to forced
labour was not so much an exploitation of their labour as
a violation of their basic human rights.

32. Mr. YAMADA said that the Chairman’s sugges-
tion had clarified the notion of institutionalized discrimi-
nation, yet he had the impression that the chapeau raised
the threshold. Also, an exhaustive list might have the ef-
fect of limiting the application of subparagraph (f). As
Mr. Tomuschat and Mr. Mikulka had already pointed
out, parts of the Chairman’s suggestion overlapped with
other subparagraphs of article 17, as well as article 16.
Furthermore, if the Commission agreed to the suggestion
for clarifying subparagraph (f), what was one to do with
terms used in other subparagraphs, such as ‘‘torture’’,
‘‘enslavement’” and ‘‘persecution’’.

33. The Chairman’s suggestion should be referred to
the Drafting Committee and the entire structure of arti-
cle 17 should be reviewed.

34. Mr. ROBINSON said that the text suggested by the
Chairman gave a broader picture of the acts that would
constitute a crime against humanity, but he did not alto-
gether agree with the exhaustive enumeration of those
acts. In particular, the last part of the chapeau, referring
to the domination by one racial, religious or ethnic group
over any other group, was restrictive, though he appreci-
ated that it was consistent with article 2 of the Interna-
tional Convention on the Suppression and Punishment of
the Crime of Apartheid. It would be better to have a
form of wording that provided wider coverage. He there-
fore proposed that the chapeau should be reworded to
read:

“(f) Institutionalized discrimination on racial, re-
ligious or ethnic grounds consisting of acts based on
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policies or practices of racial segregation and dis-
crimination.”’

35. Mr. BOWETT said that he had spoken against the
original wording of article 17, subparagraph (f), simply
because he thought it was too broad. In his view, no
institutionalized discrimination amounted to a crime
against humanity. His concern could, however, be met
by adding the words ‘‘involving denial of fundamental
human rights’’ at the end of the subparagraph.

36. Mr. KUSUMA-ATMADIJA said that the chapeau
of the text suggested by the Chairman tended to weaken
the provision. Subparagraph (vi) was nonetheless very
useful and, if the text were redrafted, should be retained.

37. Mr. THIAM (Special Rapporteur) said the fact that
a procedural debate had turned into a substantive one
would facilitate the Drafting Committee’s work, since it
would preclude any later need for a fresh substantive
debate in plenary. -

38. He did not favour the idea of a separate provision,
as that would only lead to further endless discussion.
The wisest course would be to retain the chapeau, and
deal with the remaining items in the commentary. It was
particularly important to shorten the provision and, he
therefore proposed that the words *‘Institutionalized dis-
crimination on racial, religious or ethnic grounds’
should be replaced by ‘‘Institutionalized discrimination
on racial grounds’’. That would also take account of the
concern felt in some quarters that the words ‘‘on reli-
gious grounds’’ could cause problems for those of the
Muslim faith, With those considerations in mind, he rec-
ommended that the matter should be referred to the
Drafting Committee, which should take account of the
views expressed during the discussion.

39. The CHAIRMAN said it seemed that a consensus
was emerging in favour of referring the provision to the
Drafting Committee. The fact that the discussion had de-
veloped into a substantive debate was not a bad thing,
since the Drafting Committee would have certain indica-
tions that should give it food for thought and perhaps en-
able it to propose a form of wording acceptable to the
Commission. He therefore suggested that the provision
should be referred to the Drafting Committee.

40. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) asked whether the Drafting Com-
mittee would be precluded from considering the Special
Rapporteur’s suggestion, namely, to replace the opening
words of the chapeau by the words ‘‘Institutionalized
discrimination on racial grounds’’.

41, The CHAIRMAN said that, in his view, the Draft-
ing Committee should be allowed the necessary leeway.
It should start its work on the basis that the reference to
racial, religious and ethnic discrimination would be re-
tained but, if it were unable to agree on such wording, it
should then fall back on the Special Rapporteur’s pro-
posal. On that understanding, he suggested that subpara-
graph (f) should be referred to the Drafting Committee.

It was so agreed.

42. Mr. TOMUSCHAT said that, as explained by the
Chairman of the Drafting Committee, the word ‘‘arbi-

trary’’ had been added to subparagraph (g), the intention
being to take account of the fact that, in some limited
circumstances and particularly for health reasons, it
might be necessary to evacuate the population of a par-
ticular area. That could apply, for instance, in the case of
the construction of a dam. The Commission certainly did
not condone ethnic cleansing or massive expulsion of a
population from its ancestral lands. The point should be
clarified in the commentary,

43. The CHAIRMAN said it would indeed be useful to
mention in the commentary cases such as serious flood-
ing or industrial accidents, where transfer of the popula-
tion would be permissible.

44, Mr. Sreenivasa RAO said that ‘‘arbitrary deporta-
tion or forcible transfer of population’ denoted a mas-
sive movement of population whereas deportation usu-
ally applied to only one or two persons. It was generally
used for instance, in cases of illegal entry, or where
someone was an undesirable person, did not have the
proper papers in his possession, or engaged in activities
contrary to the law of the State. That point would pre-
sumably be properly dealt with in the commentary to
avoid any confusion.

45. Mr. ROSENSTOCK said that, while he agreed in
large measure with Mr. Sreenivasa Rao, the words *‘of
population’’ in subparagraph (g) qualified the preceding
words, which should take care of the matter. Also he
agreed with the examples cited by Mr. Tomuschat, but
regarded them as illustrative rather than exhaustive.

46. Mr. ROBINSON proposed that, for the reasons he
had already given, a separate subparagraph reading
“‘rape and other forms of sexual abuse’’ should be added
to article 17 and that, as a consequential amendment, the
words ‘‘and sexual abuse’’ should be deleted from sub-
paragraph (i). A separate provision was fully justified,
given the importance of the whole question of protecting
women’s rights. The International Tribunal for the
Former Yugoslavia and the International Tribunal for
Rwanda provided a precedent in that connection.

47. Mr. KABATSI said he supported the proposal but
noted that, when Mr. Robinson had last raised the issue,
he had also referred to the question of gender. He (Mr.
Kabatsi) wished to make it clear that, should the matter
of gender be discussed in the Drafting Committee, he
would experience difficulty in including any provision
on the matter in article 17. A reference to gender could
cause problems for those who held certain religious be-
liefs or had certain social arrangements based on gender.
Such beliefs and arrangements gave rise to certain duties
and rights which, though perfectly acceptable to those
concerned, were not acceptable to the rest of the world,
The Drafting Committee should bear that in mind when
considering the question of gender.

48. Mr. SZEKELY said that he strongly supported Mr.
Robinson’s proposal and would have liked him to have
raised the gender issue as well. The wording proposed
by Mr. Robinson was, however, very clear and there
should be no need to refer it to the Drafting Committee.
The Commission could insert it in the article without
further ado.
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49. Mr. GUNEY also supporting Mr. Robinson’s pro-
posal, said that the international community’s recent bit-
ter experience in the matter fully justified the inclusion
of such a subparagraph.

50. Mr. TOMUSCHAT said he too agreed with the
proposal. In his view, however, article 17 should refer
not only to rape but also, in express terms, to enforced
prostitution even though it was in fact already mentioned
in article 18, subparagraph (f) (v). He therefore proposed
a new subparagraph for article 17 preceding subpara-
graph (i), reading ‘‘rape, enforced prostitution and other
forms of sexual abuse’’. The existing subparagraph (i)
would become subparagraph (j).

51. Mr. Sreenivasa RAO said he was not opposed to
the proposals. However, some of the acts enumerated
would be covered by ‘‘torture’’ in article 17, subpara-
graph (c). Again, were others, such as enforced prosti-
tution, sufficiently widespread or frequent enough to
warrant inclusion in the article under discussion?

52. Mr. YANKOV said he supported the proposal
made by Mr. Robinson as amended by Mr. Tomuschat.
However, the words ‘‘such as mutilation, severe bodily
harm’’ would add nothing to the preceding general for-
mulation once the reference to ‘‘sexual abuse’” was
placed in a separate subparagraph. Those words should
thus be consigned to the commentary, and subparagraph
(j) should end with the words ‘‘human dignity’’.

53. Mr. BENNOUNA said that proposed new subpara-
graph (i) was justified by the problems that had lately
arisen in the international arena. However, a problem
still remained with regard to subparagraph (j). He per-
sonally was opposed to broad catch-all categories such
as ‘‘other inhumane acts which severely damage physi-
cal or mental integrity, health or human dignity’’, par-
ticularly where the object of the exercise was to define a
crime against the peace and security of mankind. In any
case, that category overlapped with torture to a consider-
able extent. It seemed to him that to severely damage
physical or mental integrity was to torture someone. The
formulation should be added to the category *‘torture’’,
or else be consigned to the commentary to subpara-

graph (c).

54. Mr. IDRIS said Mr. Yankov was right: if the Com-
mission insisted on maintaining subparagraph (j), there
would be no need to enumerate the ‘‘other inhumane
acts’’. After listening to Mr. Bennouna’s comments he
would even go further. The reference to ‘‘other inhu-
mane acts’’ could be deleted, and any listing could be
dealt with in the commentary. On the new subparagraph
(), he fully supported the proposal by Mr. Robinson.

55. Mr. SZEKELY, referring to Mr. Sreenivasa Rao’s
assertion that Mr. Robinson’s proposal referred to crimes
that would be covered by the category of ‘‘torture’’, said
that that assertion would be true only if an entirely new
definition of torture were adopted. Article | of the Con-
vention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment contained a very
precise definition of torture which was in no way
compatible with the types of act included in the new
subparagraph (i).

56. Mr. de SARAM noted that the Commission was
now drafting in plenary, which was perhaps unavoidable.
He agreed with those members who had difficulty in ac-
cepting a truncated version of subparagraph (j). If the ex-
amples following the word ‘‘dignity’” were to be elimi-
nated, the question would arise whether the Code would,
for instance, encompass forms of punishment such as
solitary confinement for long periods of time, which if
practised systematically, were covered by the chapeau to
the article. Such practices were abhorrent, but he was not
sure that the Commission should seek to remedy them in
article 17.

57. Mr. THIAM (Special Rapporteur) cautioned
against deletion of the words ‘‘other inhumane acts’’, To
begin with, the most recent statutes, those establishin%
the International Tribunal for the Former Yugoslavia
and the International Tribunal for Rwanda® had set a
precedent by using the expression, thereby allowing
those bodies some latitude in determining what consti-
tuted an inhumane act. Secondly, if the expression were
deleted, the Commission would then be faced with the
impossible task of ascertaining that no inhumane act had
been omitted from the enumeration in the remainder of
the article.

58. The CHAIRMAN said Mr. Robinson’s proposal
was clearly warranted, given the prominence that the
phenomenon had recently assumed in international life.
But to eliminate the examples of inhumane acts would
weaken subparagraph (j) and might also broaden its
scope unduly. Such acts might indeed constitute crimes,
but not necessarily crimes against the peace and security
of mankind within the meaning of the Code. As a com-
promise, would Mr. Robinson be prepared to accept a
reference to ‘‘rape, enforced prostitution and other forms
of sexual abuse’’ in the original subparagraph (i)? The
importance the Commission attached to that phenom-
enon could then be highlighted in the commentary.

59. Mr. ROBINSON said he commended the Chair-
man for his proactive chairmanship. However, he had as
yet heard no objection to the proposal to make the issue
of rape, enforced prostitution and other forms of sexual
abuse the subject of a separate subparagraph, an ap-
proach he preferred before deciding, when the Commis-
sion subsequently came to consider proposed new
subparagraph (j), whether the latter required some
amendment. In that regard, he favoured retention of
subparagraph (j), since he did not believe that the enu-
meration in subparagraphs (a) to (k) covered all inhu-
mane acts.

60. As to the point raised by Mr. de Saram, the Con-
vention against Torture and Other Cruel, Inhuman or De-
grading Treatment or Punishment contained a saving
clause in article 1 stating that the term ‘‘torture’’ did not
include pain or suffering arising only from, inherent in
or incidental to lawful sanctions. The commentary
should make that point absolutely clear.

61. The CHAIRMAN said that in effect the Commis-
sion was already considering subparagraph (j), since

5 See 2437th meeting, footnote 6.
6 1bid., footnote 7.



82 Summary records of the meetings of the forty-eighth session

there had been no objection to Mr. Robinson’s proposal.
However, adoption of that proposal as a separate sub-
paragraph had a knock-on-effect, since it created prob-
lems with regard to the wording of subparagraph (j).

62. Mr. KABATSI said that Mr. Robinson’s proposal
should stand alone as a separate subparagraph (i). In
his view, proposed new subparagraph (j), would not
be weakened in consequence, since the chapeau to arti-
cle 17 made it clear that the reference was to other inhu-
mane acts ‘‘committed in a systematic manner or on a
large scale and instigated or directed by a Government or
by any organization or group’’. Whether the provisions
in subparagraph (j) would all be covered by the category
of “‘torture’’ was debatable. There might be other inhu-
man acts that severely damaged physical or mental in-
tegrity, health or human dignity—especially if perpe-
trated in a systematic manner or on a large scale. He
agreed with Mr. Yankov that the words ‘‘such as mutila-
tion, severe bodily. harm’’ were superfluous and should
be deleted.

63. Mr. BENNOUNA said that, whatever solution was
adopted, the form in which the article was cast posed a
problem. To provide an explicit enumeration of the acts
that constituted crimes against humanity and to end that
enumeration with the catch-all category of ‘‘other inhu-
mane acts’’ was self-defeating. A restrictive definition of
“‘other inhumane acts’’ was called for, and to leave the
issue wide open was to fail seriously to address the task
of codification.

64. Mr. Sreenivasa RAO thanked Mr. Szekely for
drawing his attention to the definition of torture con-
tained in the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment.
It certainly did not cover the acts referred to in proposed
new subparagraph (i), since it focused on acts of a public
official, presumably perpetrated for purposes of State.
The definition contained in the chapeau to article 17 re-
ferred not only to acts ‘‘committed in a systematic man-
ner or on a large scale and instigated or directed by a
Government’’, but also to acts of ‘‘any organization or
group’’—the intention having been to include acts of
autonomous power cliques functioning within the system
in spite of the best efforts of the Government, in situa-
tions where law and order had broken down. However,
the question then arose: what forms of implementation
and prosecution could there be with respect to those
groups? Would some world government or peace-
enforcement operation bring the culprits to book? Such
an idealistic scenario seemed far removed from practical
considerations, and only served to highlight his concern
that, in seeking to define crimes against humanity, the
Commission might be seeking to address social ills that
could not in fact be solved by means of criminalization
procedures.

65. Mr. SZEKELY said he felt it would be a great pity
simply to incorporate Mr. Robinson’s proposal in the ex-
isting subparagraph (¢). An important feature of the pro-
posal was to confer special importance on that category
of crimes by making it the subject of a separate subpara-
graph. Mr. Robinson’s proposal should thus form the
subject of a new subparagraph (i). As for subpara-

graph (j), it should be kept in its entirety—minus, of
course, the reference to sexual abuse.

66. The CHAIRMAN suggested that the Commission
should continue its consideration of proposed new sub-
paragraphs () and (j) at the next meeting,.

It was so agreed.

The meeting rose at 1 p.m.

2444th MEETING

Wednesday, 19 June 1996, at 10.15 a.m.
Chairman: Mr. Ahmed MAHIOU

Present: Mr. Barboza, Mr. Bennouna, Mr. Bowett,
Mr. Calero Rodrigues, Mr. de Saram, Mr. Eiriksson,
Mr. Fomba, Mr. Giiney, Mr. He, Mr. Kabatsi,
Mr. Kusuma-Atmadja, Mr. Lukashuk, Mr. Mikulka,
Mr. Pambou-Tchivounda, Mr. Sreenivasa Rao, Mr.
Robinson, Mr. Rosenstock, Mr. Szekely, Mr. Thiam,
Mr. Tomuschat, Mr. Villagrin Kramer, Mr. Yamada,
Mr. Yankov.

Draft Code of Crimes against the Peace and Security
of Mankind' (continued) (A/CN.4/472, sect. A,
A/CN4/L.522 and Corr.l, A/CN.4/L.532 and
Corr.1 and 3, ILC(XLVIII)/DC/CRD.3%

[Agenda item 3]

CONSIDERATION OF THE DRAFT ARTICLES
ON SECOND READING® (continued)

ParT TWO (Crimes against the peace and security of
mankind) (continued)

ArTICLE 17 (Crimes against humanity) (continued)
Subparagraphs (i) and (j)

1. The CHAIRMAN recalled that, at the initiative of
Mr. Robinson (2443rd meeting), it had been proposed
that a separate subparagraph on rape and sexual abuse

1 For the text of the draft articles provisionally adopted on first
reading, see Yearbook . . . 1991, vol. Il (Part Two), pp. 94 et seq.

2 Reproduced in Yearbook . . . 1996, vol. 11 (Part One).

3 For the text of draft articles 1 to 18 as adopted by the Drafting
Committee on second reading, see 2437th meeting, para. 7.
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should be added to the crimes against humanity listed in
article 17. Accordingly, the Commission had before it a
draft text in which the original text of subparagraph (i)
had been broken up into two separate subparagraphs
reading:

‘(i) Rape, enforced prostitution and other forms
of sexual abuse;

““(j) Other inhumane acts which severely damage
physical or mental integrity, health or human dignity,
such as mutilation and severe bodily harm.”’

He emphasized, however, that the proposed new word-
ing might give rise to drafting problems and wondered
whether it would not be better to maintain a single sub-
paragraph adding rape to the list of other inhumane acts.
The main thing was surely that the Code of Crimes
against the Peace and Security of Mankind should spe-
cifically refer to that crime so that judges might be able
to punish it. Notwithstanding the special treatment given
to rape and sexual abuse in certain legal reference texts,
what mattered most was the practical usefulness of the
Code.

2. It was his understanding that Mr. Robinson,
Mr. Szekely and the other members who had supported
the proposal under consideration would be prepared to
accept such a solution in a spirit of compromise.

3. Mr. SZEKELY confirmed that he would not oppose
the adoption of the solution proposed by the Chairman if
that was the wish of the majority. Before they took a de-
cision, however, the members of the Commission should
bear in mind that the proposal before them had been sub-
mitted in the light of the importance of following the
international practice of States, which was moving more
and more in that direction. In the statute of the Interna-
tional Tribunal for Rwanda,* for example, the crime of
rape was mentioned separately in article 3 (g). Rape was
also one of the crimes against humanity listed separately
in article 5 of the statute of the International Tribunal for
the Former Yugoslavia.’

4. The General Assembly itself, which was the Com-
mission’s parent body, at its fiftieth session, had adopted
resolution 50/192 reaffirming that, under certain circum-
stances, rape was a crime against humanity.

5. The international community might therefore find it
surprising if the Commission proposed a draft Code of
Crimes against the Peace and Security of Mankind in
which rape and sexual abuse did not form the subject of
a separate provision.

6. Mr. ROSENSTOCK said that, while he entirely
sympathized with the arguments put forward by
Mr. Szekely, he saw no need to complicate matters by
adding a new subparagraph to article 17 that was likely
to cause drafting problems. There was no reason why the
crime of rape should not be mentioned among the inhu-
mane acts listed in the original text of subparagraph (i),
whose text he found satisfactory except for the fact that
he could not see the difference between an act which

4 See 2437th meeting, footnote 7.
3 Ibid., footnote 6.

severely damaged physical or mental integrity and one
which severely damaged health. Be that as it might, he
would go along with the majority view.

7. Mr. PAMBOU-TCHIVOUNDA said that he fully
shared Mr. Rosenstock’s view that there was no need to
complicate matters by adding a new subparagraph. He
therefore supported the solution suggested by the Chair-
man, but proposed a more sober wording for subpara-
graph (i), in which the reference to ‘‘physical or mental
integrity’” would be deleted. The subparagraph would
then begin with the words ‘‘Other inhumane acts which
severely damage physical or mental health or human
dignity’’ and continue with the enumeration as it stood,
with the addition of rape and enforced prostitution,
which were, moreover, essentially infringements of
human dignity.

8. Mr. KABATSI said that he agreed with the argu-
ments put forward by Mr. Szekely. If there were separate
subparagraphs for murder or extermination, should not
the very serious crimes of rape or sexual abuse also be
placed in a separate category? The typographical separa-
tion would draw attention to the horror of such acts,
which were perpetrated on a large scale against defence-
less women. However, he would not stand in the way of
a decision to revert to the solution of a single subpara-
graph. He did nevertheless have some reservations about
the use of the term ‘‘human dignity’’, which was a little
too vague.

9. Mr. ROBINSON said that he, too, would go along
with the general view. However, he failed to see why the
proposed new wording would give rise to particular
drafting problems. There were in fact a number of legal
and political reasons in favour of the adoption of the new
presentation. By highlighting the crimes of rape and
other forms of sexual abuse in a separate paragraph, the
Commission would be discharging one of the duties that
should be particularly close to its heart, that of promot-
ing the development of rules relating to the protection of
women.

10. If the International Tribunal for the Former Yugo-
slavia and the International Tribunal for Rwanda had
deemed it useful—admittedly, in situations of armed
conflict—to regard rape as a separate category of crimes,
why could not the Commission do the same? Everyone
was aware that rape committed for political ends did not
take place only in situations of armed conflict.

11. Setting aside a separate subparagraph for the prob-
lem of rape was a way of drawing the attention of the
international community to the problem. He also won-
dered whether a consensus was really forming within the
Commission in favour of the solution suggested by the
Chairman, namely, the maintenance of a single subpara-
graph.

12. The CHAIRMAN said that there finally seemed to
be agreement on the advisability of having a separate
subparagraph on rape and sexual abuse. He said that if
he heard no objections, he would take it that the mem-
bers of the Commission wished to adopt the proposed
new subparagraph (J).

New subparagraph (i) was adopted.
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13. Mr. MIKULKA said that it should be clearly
understood that the decision just taken would have no ef-
fect on the wording of draft article 18, where the same
problem arose. That article was based on Additional
Protocols I and II to the Geneva Conventions of 12 Au-
gust 1949, whose wording could not be amended lightly.
He would appreciate an assurance on that point from the
other members.

14. The CHAIRMAN said that the problem of arti-
cle 18 would be considered in due course.

15. Mr. THIAM (Special Rapporteur) noted that the
reason for the Commission’s decision to have two sepa-
rate subparagraphs would have to be explained in the
commentary.

16. Mr. VILLAGRAN KRAMER said that, if the stat-
ute of the International Tribunal for the Former Yugosla-
via qualified rape as a crime against humanity and not as
a war crime, it was important that the point should also
be made clear in the draft Code.

17. The CHAIRMAN referred Mr. Villagrin Kramer
to the heading of article 17 (Crimes against humanity).

18. Mr. TOMUSCHAT questioned whether there was
really any difference between physical integrity and
health. Would it not be possible to drop the reference to
one of the two from subparagraph (j)?

19. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) explained that the Drafting Com-
mittee had worked on the basis of the texts of instru-
ments in force.

20. Mr. LUKASHUK said that he supported the text of
subparagraph (j), but suggested that the reference to hu-
man rights, proposed by Mr. Bowett (2443rd meeting),
might be added to it.

21. Mr. FOMBA said that he had no objection to sub-
paragraph (j) as proposed. The terms ‘‘physical integ-
rity’” and ‘‘health’’ did seem to him to duplicate one an-
other, but if the wording was taken from the text of the
Additional Protocols to the Geneva Conventions of
12 August 1949, he was not opposed to maintaining it.

22, While not fundamentally against Mr. Bowett’s
suggestion for the inclusion of a reference to human
rights in the subparagraph, he wondered whether it was
justified; the human rights dimension seemed to be
implicitly contained in the word ‘‘inhumane’’.

23. Mr. GUNEY said that, in the light of the explana-
tion given by the Chairman of the Drafting Committee,
he was prepared to accept subparagraph (j) in its current
form.

24. Mr. YAMADA said that he wished to formulate
the same reservations as Mr. Mikulka. While having no
fundamental objection to making rape and other sexual
abuse the subject of a separate subparagraph, he would
point out that the solution was not without consequences
for the remainder of the text. In drafting the original text
of subparagraph (i), the Drafting Committee had based
itself on the principle that there was a link between acts
damaging to human dignity and rape or other sexual

abuse. That link was to be found in subparagraphs (d)
and (f) of article 18, where rape was listed among ‘‘out-
rages upon personal dignity’’. That wording was directly
inspired by the Additional Protocols to the Geneva Con-
ventions of 12 August 1949,

25. Now that the reference to sexual abuse had been
deleted from subparagraph (j), it would be logical also to
delete the reference to ‘‘human dignity’’. However, he
warned the members of the Commission against the
temptation of doing drafting work in plenary, as that was
always liable to have repercussions on other articles.

26. Mr. PAMBOU-TCHIVOUNDA said that it would
have been better to replace the words ‘‘other forms’’ in
subparagraph (i) by the words “‘all forms’’. Referring to
subparagraph (), he said, first, that the adjective “‘se-
vere’’ before the words ‘‘bodily harm’’ could be dis-
pensed with because the acts in question were already
qualified as acts ‘‘which severely damage physical or
mental integrity’’. Secondly, he proposed that the con-
cepts of mental integrity and health should be dropped,
so that the text would read: ‘‘which severely damage
integrity or human dignity, such as’’.

27. The CHAIRMAN recalled that the text was taken
from the Additional Protocols to the Geneva Conven-
tions of 12 August 1949 and only a major reason could
justify changing it.

28. Mr. PAMBOU-TCHIVOUNDA said that the
Additional Protocols to the Geneva Conventions of
12 August 1949 related to the law of war and that the
context was therefore different.

29. Mr. THIAM (Special Rapporteur) said that, in
practice, as demonstrated by case law, a war crime could
also be a crime against humanity. The Commission
should avoid drawing distinctions that were too subtle.

30. Mr. ROSENSTOCK pointed out that the wording
of subparagraph (j) was not to be found in either of the
Protocols and was, in particular, substantially different
from that of paragraphs 1 and 4 of article 11 of Proto-
col I. He therefore proposed that the Commission should
adopt wording closer to those provisions of Protocol I or
of article 1 of the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment.
However, if the other members of the Commission
thought that the expression ‘‘physical or mental integ-
rity’” had some meaning, he would not insist on having
subparagraph (f) amended.

31. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that he saw no great difference
between the wording of subparagraph (j)—which
seemed sufficiently clear—and the words *‘the physical
or mental health and integrity of persons’” which
appeared in article 11 of Protocol I. In his view, revis-
ing the text would be justified only if there were a real
problem.

32. Mr. ROBINSON said that he had three comments
to make. First, he would be in favour of dropping the
words ‘‘such as mutilation and severe bodily harm’’.
Secondly, he was not in favour of adding a reference to
fundamental human rights. Lastly, he would prefer it if
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in subparagraph (j) the Commission reproduced literally
the wording of article 11 of Protocol I as quoted by the
Chairman of the Drafting Committee and, possibly,
omitted the reference to ‘‘human dignity’’.

33. With regard to the first of his comments, he ex-
plained that the deletion of the reference ejusdem generis
to mutilation and severe bodily harm was justified be-
cause such acts were exclusively physical in nature,
whereas the text also covered acts of a different nature in
that it referred to damage to mental integrity and health.
In order to get round that illogicality, the Commission
therefore had either to delete the last part of the sentence
or add to it some examples of acts not exclusively physi-
cal in nature.

34. Mr. HE wished to place on record that he sup-
ported the insertion of a subparagraph relating specifi-
cally to rape, in conformity with the statutes of the Inter-
national Tribunal for the Former Yugoslavia and of the
International Tribunal for Rwanda, as well as with the
development of the law on the protection of women.
With regard to subparagraph (j), he thought that the
wording was clear and that there was no need to add an
express reference to the violation of fundamental human
rights, the idea being already contained in the text.

35. Mr. KABATSI said that, while he was prepared to
accept the wording of subparagraph (j) as a whole, he
did not consider it necessary to single out certain acts
such as mutilation or severe bodily harm. He also noted
that, although the practice of reproducing the wording of
existing conventions was undoubtedly a very valid one,
it was not necessarily appropriate in all cases. In the case
in point, a distinction could be drawn between human
rights conventions, whose wording could stand a certain
degree of generality, and a code of crimes, which re-
quired greater precision. The term ‘‘integrity’’ and even
the term ‘‘dignity’’ were thus too vague. On the other
hand, an expression such as ‘‘physical and mental
health’’, which was more precise, would be more readily
grasped by both prosecutors and judges.

36. Mr. TOMUSCHAT said that he was against the
idea of deleting the words ‘‘such as mutilation and se-
vere bodily harm’’ because such a deletion would make
the text too vague. Generally speaking, he agreed with
the Chairman of the Drafting Committee that it was in-
advisable to amend a text which was based on interna-
tional instruments in force, themselves backed up by
rules of customary law, and which was the result of
lengthy efforts in the Drafting Committee.

37. Mr. YANKOV said that he was prepared to with-
draw the proposal he had made at the preceding meeting
for the deletion of the last part of the sentence and to
accept the view of the majority.

38. Mr. SZEKELY noted that the terms used in sub-
paragraph (/) had an antecedent and that, for that reason,
it was difficult to change them without a precise expla-
nation. With regard to the expression ‘‘physical and
mental integrity’’, he shared Mr. Rosenstock’s view and
thought that the term ‘‘health’’ would be more appropri-
ate. However, bearing in mind the wording used in exist-
ing international instruments, the Commission might
confine itself to reversing the order of the words, so that

health would come first and integrity second. As to the
reference to ‘‘human dignity’’, its deletion would not
seem to be justified.

39. Mr. Sreenivasa RAO said that some of the acts
which the Commission wished to mention in the draft
Code undoubtedly had their place in the context of the
promotion of human rights and the improvement of the
well-being of mankind, but did not, perhaps, lend them-
selves to indictment or criminal prosecution. In his view,
it was essential that all crimes covered by the text should
meet the criteria of generality and gravity required by the
Code and that, furthermore, they should be such as to
give rise to the widest condemnation on the part of the
international community. The Commission should there-
fore not refer to acts or activities whose character was
localized, peripheral or even transitory.

40. Mr. YAMADA said he agreed with Mr.
Tomuschat that the enumeration of a certain number of
examples at the end of the text underscored the gravity
of the crimes referred to in subparagraph (j) and should
be maintained. The illogicality pointed out by Mr. Rob-
inson had not existed in the original text prepared by the
Drafting Committee and was the result of the proposal,
made in plenary, for a separate subparagraph relating to
rape.

4]. Mr. de SARAM took the view that the purpose of
article 17 was to cover crimes so massive as to come un-
der the chapeau of the article, namely, crimes against
humanity committed in a systematic manner or on a
large scale.

42. Mr. MIKULKA said he regretted that, in amending
the text proposed by the Drafting Committee, the Com-
mission had, as pointed out by Mr. Robinson and
Mr. Yamada, helped to make it unbalanced.

43, Mr. THIAM (Special Rapporteur) said that no text
could be entirely satisfactory, especially in the area of
law under consideration. At the preceding meeting, one
of the members had criticized the expression ‘‘other in-
humane acts’’ on the grounds that, in criminal law, an
enumeration was necessary. Reference to the corre-
sponding provisions of the statutes of the International
Tribunal for the Former Yugoslavia and of the Interna-
tional Tribunal for Rwanda had shown that they spoke
only of ‘‘other inhumane acts’’. The Drafting Committee
had therefore made an effort in relation to those existing
instruments by trying to give the concept of ‘‘other inhu-
mane acts’’ content by means of an illustrative and non-
exhaustive enumeration, That did not mean that the ex-
pression itself was insufficient; the Drafting Committee
had merely tried to explain it further. He would have no
particular objection if the Commission deleted the enu-
meration, but to do so without a valid reason would
amount to condemning the Drafting Committee’s efforts.
He therefore proposed that the Commission should quite
simply retain the proposed text.

44. The CHAIRMAN said that if he heard no objec-
tion, he would take it that the Commission wished to
adopt subparagraph (j).

Subparagraph (j) was adopted.
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45. The CHAIRMAN recalled that, before completing
its consideration of article 17, the Commission still had
to discuss subparagraph (f), which was under review in
the Drafting Committee.

The meeting rose at 11.20 a.m.

2445th MEETING

Thursday, 20 June 1996, ar 10.05 a.m.

Chairman: Mr. Ahmed MAHIOU

Present: Mr. Barboza, Mr. Bennouna, Mr. Bowett,
Mr. Calero Rodrigues, Mr. de Saram, Mr. Eiriksson,
Mr. Fomba, Mr. Giiney, Mr. He, Mr. Idris, Mr. Kabatsi,
Mr. Kusuma-Atmadja, Mr. Lukashuk, Mr. Mikulka,
Mr. Sreenivasa Rao, Mr. Robinson, Mr. Rosenstock, Mr.
Szekely, Mr. Thiam, Mr. Tomuschat, Mr. Vargas Car-
refio, Mr. Villagrdn Kramer, Mr. Yamada, Mr. Yankov.

Draft Code of Crimes against the Peace and Security
of Mankind' (continued) (A/CN.4/472, sect. A,
A/CN.4/L.522 and Corr.l, A/CN.4/L.532 and
Corr.1 and 3, ILC(XLVIII)/DC/CRD.3%)

[Agenda item 3]

CONSIDERATION OF THE DRAFT ARTICLES
ON SECOND READING® (corntinued)

Part Two (Crimes against the peace and security of
mankind) (continued)

ArTicLE 17 (Crimes against humanity) (concluded)

Subparagraph (f) (concluded)*

1. The CHAIRMAN said the Drafting Committee had
met the previous day to consider the question of institu-
tionalized discrimination, and he invited the Chairman of
the Drafting Committee to introduce the new proposal
for article 17, subparagraph (f).

* Resumed from the 2443rd meeting.

! For the text of the draft articles provisionally adopted on first
reading, see Yearbook . . . 1991, vol. II (Part Two), pp. 94 et seq.

2 Reproduced in Yearbook . . . 1996, vol. 11 (Part One).

3 For the text of draft articles 1 to 18 as adopted by the Drafting
Committee on second reading, see 2437th meeting, para. 7.

2. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) introduced the new version of arti-
cle 17, subparagraph (f), which read:

“(H Institutionalized discrimination on racial, eth-
nic or religious grounds involving the violation of
fundamental human rights and freedoms and resulting
in seriously disadvantaging a part of the population;’’.

3. At the request of the Commission, the Drafting
Committee had held two more meetings to see how sub-
paragraph (f) could be formulated more precisely. In the
light of the views expressed in the Commission in ple-
nary, the Committee had concluded that the subpara-
graph should incorporate three elements. First, it should
focus on ‘‘institutionalized discrimination’’, a phrase
inspired by the International Convention on the Suppres-
sion and Punishment of the Crime of Apartheid. How-
ever, the grounds for discrimination should not be
limited to ‘‘race’’, but should also include ethnic and re-
ligious grounds, as did the original text proposed by the
Drafting Committee and the Chairman’s suggestion
(2443rd meeting). Secondly, institutionalized discrimi-
nation, under that paragraph, would have to involve vio-
lations of fundamental human rights and freedoms.
Thirdly, it must result in the serious disadvantaging of a
part of the population. The Drafting Committee recom-
mended the adoption of article 17, subparagraph (f), in
its revised form.

4. Mr. VILLAGRAN KRAMER congratulated the
Drafting Committee on producing a new text based on
the Chairman’s suggestion. He had one question to put
before deciding whether he would be able to support the
new text. In the Spanish-speaking world, *‘institutionali-
zation’” occurred by virtue of laws or legal provisions. In
referring to ‘‘institutionalized’’ discrimination, was the
Drafting Committee envisaging de jure discrimination,
or simply de facto discrimination?

5. Mr. THIAM (Special Rapporteur) said that in the
discussion of the Chairman’s suggestion it had been
agreed that, for reasons of concision, some of its
elements would be consigned to the commentary. In that
regard, he drew attention to the fact that, although the
vague term ‘‘disadvantaging’’ had been the one eventu-
ally adopted, it had also been clearly understood that it
meant the domination and oppression of one part of the
population by another.

6. Mr. FOMBA said that, although he did not oppose
the consensus in the Drafting Committee with regard to
subparagraph (f), he was not entirely happy with the
wording. The ‘‘racial’’ and ‘‘ethnic’’ grounds posed no
problem, but he experienced some difficulty with the ref-
erence to discrimination on ‘‘religious’ grounds.
Although a Muslim, he was not sufficiently well versed
in the political and social philosophy of Islam to be able
objectively to appraise the positive or negative character
of certain distinctions drawn in the Koran between, for
example, the rights of men and of women. Religion,
moreover, was not a major issue in his region, unlike
some other parts of the world. That being said, contem-
porary political history showed that religion always in-
volved an inherent risk of discrimination.
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7. It went without saying that institutionalized dis-
crimination intrinsically implied ‘‘the violation of funda-
mental human rights and freedoms’’ and the inclusion of
that criterion was thus fully warranted. With regard to
the third criterion—what he would call the *‘teleological
finality’’ of discrimination—two formulations had been
proposed. The first stated that discrimination was aimed
at instituting or maintaining domination and oppression;
the second stated that discrimination was aimed at estab-
lishing the supremacy of one part of the population over
another. A consensus had finally been achieved by
adopting the formulation ‘‘resulting in seriously disad-
vantaging a part of the population’, a more neutral
wording that was intended to avoid invoking the very
controversial concepts of domination, oppression and
supremacy.

8. He did not reject that formulation. However, he re-
mained faithful to his original position, namely: first,
that it was the crime of apartheid that had originally
formed the basis for subparagraph (f); secondly, that its
specific target remained the philosophy of domination
and oppression without which there could be no
apartheid—as was made clear by article II of the Interna-
tional Convention on the Suppression and Punishment of
the Crime of Apartheid and article 1 of the International
Convention against Apartheid in Sports; and thirdly, that
the threshold of criminality in subparagraph (f) must be
the standard threshold constituted by the abominable
crime of apartheid.

9. Mr. SZEKELY, referring to Mr. Villagran Kramer’s
question, assured him that the word *‘institutionalized’’
was directly linked to the definition of apartheid con-
tained in the International Convention on the Suppres-
sion and Punishment of the Crime of Apartheid, which
referred not only to laws and legislative provisions, but
also to policies and practices. In view of that precedent,
there should be no problem with the use of the word
““institutionalized’’ in article 17, subparagraph (f).

10. The CHAIRMAN said that, if he heard no objec-
tion, he would take it that the Commission wished to
adopt subparagraph (f) and article 17 as a whole.

It was so agreed.

Article 17, as amended, was adopted.**

ArTicLE 2 (Individual responsibility and punishment)
(concluded)***

11. The CHAIRMAN invited Mr. Szekely to present
the proposal by the small informal group for article 2,
paragraph 2. The proposal was apparently also supported
by other members of the Commission.

12. Mr. SZEKELY said that, having first considered
whether some of the elements enumerated in the sub-
paragraphs of paragraph 3, which were applicable to arti-
cles 16, 17 and 18, would also be applicable to arti-
cle 15, the group had ultimately concluded that all of

** Subsequently, a new subparagraph was added to article 17
(renumbered article 18) (see 2464th meeting, paras. 49 et seq.).

*** Resumed from the 2438th meeting.

those subparagraphs were applicable. In other words, an
individual would be responsible for the crime of aggres-
sion in any of the circumstances set out in paragraph 3,
subparagraphs (a) to (g).

13. The group had been particularly concerned to en-
sure that there was no inconsistency with the drafting
technique used for article 15. Thus, article 15 used the
formulation ‘‘actively participates in or orders the plan-
ning, preparation, initiation or waging of aggression
committed by a State’’—a wording prompted by the fact
that, in the case of aggression, the crime was one of par-
ticipation by an individual in the commission of a crime
by a State. The group had eventually decided that there
was no inconsistency between that wording and the
wording of other articles, since the subparagraphs of
paragraph 3 simply made clearer the notion of ‘‘active
participation’’ contained in article 15.

14. The group therefore proposed the deletion of arti-
cle 2, paragraph 2, and the addition of a reference to arti-
cle 15 to the list of articles enumerated in the chapeau to
article 2, paragraph 3.

15. Mr. EIRIKSSON said that as a member of the
Drafting Committee he remained loyal to the original
text. He had already expressed his opposition to the
changes proposed when the matter had first been raised
(ibid.). The arguments he had put forward on that occa-
sion had clearly not been convincing, so a fresh attempt
was perhaps called for.

16. He had given his view that the subparagraphs of
paragraph 3 could be divided into four categories. Sub-
paragraph (a), with its component of ‘‘intentionally
commits’’ was already included in article 15, so there
was no need to reproduce it. Many elements of respon-
sibility were already included in the definition in arti-
cle 15, so the proposed change would be inappropriate.
The second category, consisting of subparagraphs (b)
and (c), was also covered by the definition provided in
article 15, because if a person ordered someone else to
order, or failed to prevent someone else from ordering or
participating, that person was an original criminal, not a
subsidiary criminal as would be the case if the draft cur-
rently before the Commission was adopted. Finally, with
regard to the component of direct participation, if the
change was made, there would then be a crime of partici-
pation in participation, and therefore, again, an original
criminal, Hence it would then be totally unnecessary to
treat that component separately in subparagraph (e).
Lastly, there was the substantive point—which should
suffice to bury the proposal—that the Drafting Commit-
tee had deliberately not included an attempt to commit
aggression among the crimes set out in the Code. For all
those reasons, he did not support the proposed change.

17. Mr. FOMBA said he fully supported the proposal
made by Mr. Szekely, which put an end to a somewhat
artificial and unwarranted distinction between the crime
of aggression and the other categories of crimes against
the peace and security of mankind.

18. Mr. BOWETT said that the effect of adopting Mr.
Szekely’s proposal would be to broaden the scope of the
crime of aggression so as to include offences that had
never before been recognized as such. He did not know
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of any instance of an attempt to commit aggression be-
ing regarded as a separate crime. Nor did he think that
providing the means for its commission was a separate
crime: the owner of a factory producing armaments
would then be guilty of aggression. It would be a mis-
take to adopt the proposal.

19. Mr. TOMUSCHAT said it would be extremely un-
wise to accept Mr. Szekely’s proposal, which would
broaden the scope of the crime of aggression far beyond
what had been established at Niirnberg, so that even or-
dinary soldiers would be covered by the provisions of
the Code, with unforeseeable consequences. Aggression
was a collective act in which many people participated;
what was needed was to target the command level, not
the ordinary soldier. Article 2 should be left unchanged.

20. Mr. THIAM (Special Rapporteur) said that when
Mr. Rosenstock had proposed the initial text to the
Drafting Committee, he had had some reservations, since
aggression was a crime first and foremost, and conse-
quently it should not be dealt with under a separate head-
ing. In that respect, he was satisfied with the new text
now being submitted.

21. However, comments regarding the form and the
substance of article 2 were called for. Under the legal
system to which he belonged, a crime always had a com-
ponent of intentionality; in his view, the word ‘‘inten-
tionally’’, in paragraph 3 (a), was therefore redundant.
Secondly, subparagraph (&) referred, in the French ver-
sion, to a crime effectivement exécuté ou tenté. A crime
was commis; whereas an order was exécuté.

22. As to Mr. Bowett’s remarks, the concept of at-
tempted aggression was a debatable one. The matter had
been discussed at length in the past and the Commission
had decided that, since it was unable to agree as to when
an attempt existed, it should be left to the court to decide
in each case whether an attempt was possible. With re-
gard to the comment about prov1dmg the means to carry
out aggression, his fourth report* set out an abundance of
case law from the military tribunals established at the
end of the Second World War, which had found, for ex-
ample, that an industrialist who had supplied a State with
the means to commit aggression was at least an
accomplice—and thus a participant—in aggression, Un-
less Mr. Bowett could offer more convincing arguments,
there was no reason to discuss the matter further. The
texts could not spell out everything, and it must be left to
those applying them to decide whether or not they were
applicable. He himself would be tempted to leave the
text as it stood.

23. The CHAIRMAN noted that the specific character-
istic of the crime of aggression under article 15 was that
the individual held responsible was involved ‘‘as leader
or organizer’’. He therefore doubted that an industrialist
or an ordinary soldier could fall within the scope of that
crime.

24. Mr. CALERO RODRIGUES, speaking as a mem-
ber of the Commission, said that, like many other mem-
bers, he did not favour the proposed change. The exist-

4 Yearbook . . .
A/CN .4/398.

1986, vol. II, (Part One), p. 53, document

ing provisions were very clear, and it was very doubtful
that all the conditions established in article 2, para-
graph 3, would apply to the crime of aggression.
Mr. Eiriksson had already demonstrated that that was
true. The crime under consideration was active participa-
tion or ordering as a leader or organizer. Subparagraph 3
(e) referred to direct participation in planning or conspir-
ing to commit such a crime. The case would then arise of
‘‘planning of planning’’, which made little sense. Fur-
ther serious study was evidently needed before it could
be established that all of the elements included in para-
graph 3 did indeed apply to the crime of aggression, with
its very specific characteristics. He was therefore op-
posed to the proposed change, unless it could be clearly
demonstrated that all the subparagraphs of paragraph 3
applied to the crime of aggression—which, he believed,
was not the case.

25. Mr. YANKOY said that, as a member of the Draft-
ing Committee, he felt obliged to say that the completely
different treatment given in article 2 to the crime of ag-
gression, on the one hand, and to the other crimes cov-
ered by the Code, on the other, had always caused him
some uneasiness. While recognizing that aggression was
intrinsically different from the other crimes covered by
the Code in that it was an act committed by a State, he
none the less thought that all the eventualities covered by
paragraph 3 with the exception of subparagraph (g),
namely, attempt to commit the crime, were also fully ap-
plicable to the crime of aggression in accordance with
article 15. As a possible way of achieving consensus on
a very important issue, article 2 might be revised in the
following way: (a) deleting paragraph 2; (b) adding a
reference to article 15 to the list of articles appearing in
the chapeau of paragraph 3 and deleting subparagraph
(g); and (c) adding a new paragraph consisting of the
chapeau of paragraph 3 in its present form and the text
of subparagraph 3 (g). He would go along with the ma-
jority view, but wished to place his personal position on
record.

26. Mr. VILLAGRAN KRAMER noted that the fun-
damental objection to extending the provisions of article
2, paragraph 3, to the crime of aggression appeared to be
the idea of attempt. The question of intentionality did not
seem to present a problem, since a crime that was not in-
tentional could hardly be considered to constitute a
crime. As to the point raised by Mr. Bowett, under the
terms of article 15, criminal responsibility arose only in
the case of an individual who acted as ‘‘leader or organ-
izer’” of an act of aggression rather than of an individual
actively involved in the performance of the act. As for
Mr. Tomuschat’s point, an interpretation of paragraph 3
(d) whereby an ordinary soldier could be held respon-
sible and punished for the crime of aggression was just
not possible. In the light of those considerations, he
could accept Mr. Szekely’s proposal.

27. Mr. GUNEY said that, while he appreciated Mr.
Szekely’s efforts to find a way out of the present im-
passe, he was unable to support the proposal because he
was not convinced that all of the elements listed in para-
graph 3 were applicable to the crime of aggression. The
proposal, if accepted, would inevitably enlarge the scope
of the concept of a crime of aggression and would, in
practice, open the way to abusive interpretations.
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28. Mr. YAMADA said he associated himself with
those who had expressed opposition to Mr. Szekely’s
proposal. As pointed out on earlier occasions, it had to
be borne in mind that article 15 had been drafted quite
differently from articles 16 to 18 because it was targeted
at individuals with responsibility at the command level.
He could not agree with the view that extending the pro-
visions of article 2, paragraph 3, to the crime of aggres-
sion would not broaden the scope of article 15. Subpara-
graph 3 (d) would make criminals of a leader’s
assistants. Subparagraph 3 (b) made it punishable to or-
der the commission of a crime whether it in fact oc-
curred or was attempted, yet a crime of aggression com-
mitted by a State was surely determined by its actual
execution. The Drafting Committee had opted for a dif-
ferent formulation in connection with the crime of ag-
gression because that crime was intrinsically different
from all others.

29. Mr. BOWETT said that, as he saw it, extending the
concept of attempt to the crime of aggression simply
would not work. In the draft statute for an international
criminal court, the Commission had accepted the princi-
ple that prior to any finding of aggression against an in-
dividual there had to be a finding by the Security Coun-
cil that aggression by a State had taken place. He could
not see how the concept of attempt could be introduced
in such a context. Despite the explanations by the Spe-
cial Rapporteur, he continued to believe that the applica-
tion of the elements listed in article 2, paragraph 3,
would extend the concept of the crime of aggression to
unrecognizable proportions. For example, the owner or
operator of a factory engaged in armaments production
might be held responsible for a crime of aggression. In
that connection, he wished to point out that in the war
crimes trials after the Second World War, the Krupps ar-
maments concern had been charged with war crimes but
not with the crime of aggression.

30. Mr. ROSENSTOCK, recalling a remark made by
Mr. Sreenivasa Rao (2441st meeting) to the effect that
the General Assembly would perhaps regard members of
the Commission as either pusillanimous or too clever by
half, said that there was a further risk of the Commis-
sion’s appearing not to know what it was doing. Mr. Ya-
mada was right to point out that article 2 would make no
sense if paragraph 3 was extended to apply to the crime
of aggression. Article 15 was structured in an entirely
different way from the articles on other crimes against
the peace and security of mankind, and the attempt to
lump them together in the context of individual respon-
sibility would result in redundancy or in an unreasonable
expansion of the concept of aggression.

31. Mr. de SARAM said aggression was different from
ordinary crimes, such as murder, and that was the reason
why the Drafting Committee had correctly decided not
to attempt to define the term of aggression as employed
in the Charter of the United Nations. He said that similar
attempts by other United Nations bodies had been fruit-
less. It had therefore been decided that no such attempt
should be undertaken in the present context, but that arti-
cle 15 and article 2, paragraph 2, should define the rela-
tionship that had to exist between an individual and an
act of aggression in order for that individual to be held
responsible for such an act. Obviously, that relationship

could not be as wide as would be the case with other
crimes, such as murder in national law. It was the Com-
mission’s customary practice to proceed by consensus,
and emphasizing the importance of that practice in
a body called upon to legislate for States, he said that,
in his view, the Commission should decide to maintain
the provisions contained in article 2, paragraph 2, and
article 15.

32. Admittedly, members of the Commission who
were not also members of the Drafting Committee were
seeing the proposed texts for the first time, but he would
appeal to them to bear in mind that many of the points
now being raised had already been debated in the Draft-
ing Committee and discussed in informal consultations.
Mr. Szekely’s proposal was very helpful, but it would
have been preferable to see it put forward in the Drafting
Committee.

33, Mr. ROBINSON said that Mr. Szekely had raised
an interesting point and deserved thanks for trying to in-
tegrate the Commission’s approach to all four categories
of crimes covered by the Code. However, he could not
agree that all the elements listed in paragraph 3 were
equally applicable to the crime of aggression. His own
view was that the provisions of subparagraphs (b) and
(e), in particular, were redundant in that connection, but
of course opinions could differ. While remaining flexible
and willing to be guided by the majority view, he would
suggest that one way of dealing with the problem of re-
dundancy would be to delete paragraph 2, maintain para-
graph 3 in its present form, and add a new paragraph
stating that the provisions in paragraph 3 with the excep-
tion of subparagraphs (b) and (e) applied to the crime of
aggression in accordance with article 15.

34, Mr. MIKULKA said that it would come as no sur-
prise if he, as a member of the Drafting Committee,
spoke in favour of adopting the Committee’s proposal.
The problem raised by Mr. Szekely had been considered
in the Drafting Committee and the conclusion had been
reached that a real reason existed for treating the crime
of aggression differently from the other crimes covered
by the Code. It would have been a mistake not to stress
that individual responsibility for the crime of aggression
was limited to a very small number of leaders or organ-
izers at the State or army command level. The subpara-
graphs mentioned by Mr. Robinson were not the only
ones that would be redundant if extended to the crime of
aggression in accordance with article 15. The same could
be said of subparagraphs (a) and (d) and also subpara-
graph (f), which, if thus extended, could be interpreted to
mean that participants in a demonstration in favour of
going to war could all be found guilty of aggression.
And, of course, the same was true of subparagraph (g).
All those elements had been deliberately omitted in rela-
tion to article 15. To adopt the course advocated by Mr.
Szekely would be to engage in an unrealistic exercise
that would ultimately be injurious to the actual concept
of aggression set out in the Drafting Committee’s text.

35. Mr. THIAM (Special Rapporteur) said that, while
it was true many of the points being raised had already
been discussed in the Drafting Committee, every pro-
posal made in an attempt to improve the final product
was to be welcomed and accusations of disloyalty were
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certainly not called for. With reference to the remarks by
Mr. Bowett, he could not agree that the Security Council
was alone responsible for determining a crime of aggres-
sion. As the case law he had quoted in previous reports
demonstrated, aggression could not be completely distin-
guished from war crimes. He could not see why all the
elements listed in article 2, paragraph 3, with the excep-
tion of the provision in subparagraph (g), should not also
be applied to the crime of aggression. The difficulty cur-
rently being experienced by the Commission was, in his
view, largely due to the difference between what he
would describe as the ‘‘continental’’ and the ‘‘Anglo-
Saxon’’ approaches.

36. Mr. FOMBA said there was a strange tendency to
think that all the hypotheses under article 2, paragraph 3,
had to be applied ipso facto to all allegations of crime.
Yet any approach in criminal law, whether national or
international, was necessarily selective, random, func-
tional and demonstrative. Law evolved: what today
might give rise to controversy might no longer do so
tomorrow.

37. As to attempted aggression, ratione personae, it
was clear that the point was to cover the crime of aggres-
sion, de lege lata or de lege ferenda, solely in regard to
leaders or organizers. The logic behind the idea of the
provision on attempt was to achieve the greatest possible
deterrence and to reduce the risk of impunity to a mini-
mum, bearing in mind the gravity of a crime against the
peace and security of mankind.

38. Lastly, the definition of aggression had been left
aside as not falling within the Commission’s mandate,
but that did not rule out the need to define an attempt to
commit a crime of aggression in terms of individual
criminal responsibility.

39. Mr. SZEKELY said he wished to thank members
of the Commission who had supported the informal
working group’s proposal; some of them were members
of the Drafting Committee. He was not impressed by the
implicit accusations of disloyalty to the Drafting Com-
mittee levelled against him by Mr. de Saram and Mr.
Mikulka. The record would show that he had not
endorsed one thing in the Drafting Committee only to
propose something else in plenary. He had raised no ob-
jection to the Drafting Committee, although he had not
liked the Committee’s formulation. When Mr. Robinson
had called for consideration of the question of para-
graph 2 (ibid.), several members, including the Chair-
man, had thought it would be worthwhile to do so and it
had been decided to set up a small working group.

40. A number of members had missed the point. Mr.
Mikulka had postulated the case of someone who partici-
pated in a street demonstration encouraging the head of
State to commit a crime of aggression, and Mr.
Tomuschat had spoken of an ordinary soldier who might
end up committing the crime of aggression. They
seemed to have forgotten that only leaders or organizers
were at issue. On the other hand, it might be justifiable
to establish a hierarchy of leaders, because it was not the
Commission’s intention to have a corporal and a general
bear the same responsibility.

41. The comments made suggested that the Commis-
sion was split on the issue, having been unable to draw a
mental distinction between the crime of aggression in the
Code and the crime of aggression as it related to the law
on State responsibility. The crime of aggression under
the Code was something committed by individuals and,
with reference to Mr. Bowett’s comment, there was no
problem regarding action commencing the execution of a
crime by an individual, even though the State, in its own
crime under international law, did not succeed in carry-
ing out the crime of aggression. What was perhaps divid-
ing the Commission was the concept of punishment for
natural persons who to one degree or another were in-
volved in what might become the commission by a State
of a crime of aggression under international law, and
which under the Code was also called an individual
crime of aggression. Maintaining international peace and
security was the Organization’s most important role. It
was essential to see to it that anyone who acted against
that supreme value would bear the corresponding conse-
quences in criminal law.

42. Mr. EIRIKSSON said that the original intention
had been to try to merge aggression and the other
categories of crimes, but two of the subparagraphs of
paragraph 3 had been identified as not applying to ag-
gression. Hence, there was still a separate category in ar-
ticle 2 that related to aggression and not to other crimes.

43. The question whether the Drafting Committee
should include attempts to commit aggression had been a
very sensitive one and the Committee had concluded that
it should not. He agreed, because otherwise it would be
prejudicial to the whole exercise. Nor had there been any
intention of including attempts in the definition of
aggression in article 15.

44, There were certain logical problems. Paragraph 3
(c) contained a reference to article 5, which concerned
superiors. However, superiors were original criminals
and not criminals who had aided or abetted the commis-
sion of a crime. Again, with regard to ordering the com-
mission of the crime, the logical reading of the proposal
was that one person ordered another to participate or or-
dered another to order someone else to participate. As he
saw it, that was an original criminal, and not the criminal
who should be covered by article 2. If he were to exam-
ine which of the subparagraphs applied to aggression, he
could only conclude that the proposal of the Drafting
Committee was preferable.

45. Mr. LUKASHUK said that the logic of
Mr. Bowett’s comment was irresistible. In order to arrive
at a compromise, he suggested explaining the Commis-
sion’s position in the commentary. But he was in favour
of leaving article 2, paragraph 2, as it stood.

46. Mr. Sreenivasa RAO said that the main thrust of
Mr. Szekely’s proposal was to show that article 2, para-
graph 3, had a number of elements which could be appli-
cable to the crime of aggression as defined in General
Assembly resolution 3314 (XXIX) and as contained in
the draft Code of Offences against the Peace and Secu-
rity of Mankind,’ the 1954 attempt by the Commission

5 Yearbook . .. 1954, vol. 11, pp. 150-152, document A/2693.

para, 54,
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to draft such a definition. Yet that was beside the point.
The present context was a different one. The Drafting
Committee’s decision not to deal with the definition of
aggression was a wise and realistic one because it did
not unravel earlier efforts. However, that did not mean
some of the members of the Commission were not disap-
pointed that certain elements had been left out. Whereas
the Commission had been active in defining articles 6, 7,
16, 17 and 18, it had not shown the same conviction in
the present instance. But he yielded to the better judge-
ment of the Drafting Committee, which had spent more
time on it than the plenary could ever hope to do.
Mr. Szekely’s proposal was one more attempt to bring
out elements which some members would have liked to
see as explicitly forming part of the definition under arti-
cle 15. If that was not possible, he could go along with
the consensus, provided the words ‘‘leader or organizer”
were properly explained in the commentary, because that
would capture some of the elements to which he had just
referred.

47. Mr. VILLAGRAN KRAMER said that it might be
useful, when analysing the subject, to go back to the
wording of article 15 as proposed by the Drafting Com-
mittee on second reading at the forty-seventh session:

““‘An individual who, as leader or organizer, com-
mits an act of aggression shall be punished under the
present Code.’’®

Thus, aggression had been understood to mean the use of
force. At the current session, the words ‘‘leader or or-
ganizer>’ had been retained, but not the definition of ag-
gression. During the discussion, reference had been
made to the difficulty of the subject, because the Secu-
rity Council had a responsibility to qualify an act as one
of aggression. The argument was that, as long as the
Council did not express its position on the matter, a
court could take no action. From that point of view, the
Code was dependent upon the Council.

48. He knew of only one Security Council resolution
which had qualified a State as an aggressor or an act of a
State as a war of aggression. Over the years, the Council
had been very careful not to brand a State as an aggres-
sor. Hence, was the Commission talking about a crime
which might be judged one day contingent upon a deci-
sion by the Council or about the individual responsibility
which persons might incur in specific circumstances? It
should be borne in mind that, in the future, it would be
very difficult for the Council to qualify anything as an
act of aggression. The case of Iraq was a good illustra-
tion, there having been no punishment of Iraq or pros-
ecution of those responsible.

49. He wondered what the attitude of members of the
Commission would be if their countries were the target
of an act of aggression. Would they be so understanding
towards the aggressor? Would they be so meticulous in
clarifying who was an accomplice, who had intervened,
who had not, who was a leader and who was not? As he
saw it, if an act of aggression was committed but was not
qualified as such by the Security Council, any national

6 See 2437th meeting, footnote 3.

system would have very clear criteria for determining
the scope of the concept.

50. He wished to point out that he had not renounced
his right to examine the views of the Drafting Commit-
tee, whether or not he had participated in its delibera-
tions. Nor did he consider that he had delegated his right
to discuss issues raised in plenary simply because the
Drafting Committee had already considered them. The
Commission should not delegate its powers to a small
number of members. It was simply examining Mr. Szek-
ely’s proposal in the light of elements that had been ad-
duced. Mr. Robinson had made a very judicious state-
ment in which he had mentioned an option that might
well prove to be a solution.

51. The General Assembly had discussed the subject at
its fiftieth session (A/CN.4/472, sect. A). Some delega-
tions had said that aggression was the quintessential
crime of international relations, that it must therefore
constitute the core of the Code, and that its inclusion
therein had enjoyed the support of the Commission, de-
spite certain difficulties. Other delegations had reserved
their opinion until a sufficiently clear definition of the
crime of aggression had been arrived at in the light of the
provisions of the Charter of the United Nations, Further-
more, some delegations had supported the text of article
15 adopted by the Commission on first reading. In re-
sponse to the argument that the Definition of Aggres-
sion, adopted by the General Assembly in 1974, was of
a political nature, it had been recalled in the Sixth Com-
mittee that ICJ, in its judgment in the case concerning
Military and Paramilitary Activities in and against Nica-
ragua® had expressly referred to that definition as an ex-
pression of customary international law. The debate in
the Sixth Committee was useful to bear in mind, as was
its comment that the Commission should offer alterna-
tives.

52. Mr. de SARAM said that he apologized if he had
unintentionally hurt Mr. Szekely’s feelings. What he had
had in mind in his comment was that Mr. Szekely’s pro-
posal, although clearly of substance and great concern,
ought now to be referred to the Drafting Committee,
practical difficulties notwithstanding. It was important to
consider the implications of each of the subparagraphs
under paragraph 3. Also, what about the wording of arti-
cle 15, which had historical links to the Charter of the
Niirnberg Tribunal?® The Commission must under no
circumstances come to a decision before the Drafting
Committee had fully considered the implications.

53. Mr. TOMUSCHAT said that the question whether
the determination of aggression presupposed a decision
by the Security Council was not dealt with in the draft
Code of Crimes against the Peace and Security of Man-
kind. Mr. Villagran Kramer’s concerns were therefore
unfounded so far as the existing text was concerned.

54. Mr. Szekely believed his proposal to delete para-
graph 2 would entail no major changes and that only the
leaders or organizers of a crime of aggression would be

7 General Assembly resolution 3314 (XXIX), annex.
8 See 2441st meeting, footnote 7.
? See 2439th meeting, footnote 5.
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punishable. That was an erroneous interpretation of the
far-reaching consequences of his proposal. Article 15, if
read together with article 2, paragraph 3, would mean
that an ordinary soldier would come within the purview
of article 15 and thus could be found guilty, under arti-
cle 2, paragraph 3 (d), of knowingly aiding, abetting or
otherwise assisting the leader or organizer of a crime of
aggression. It would therefore be very unwise to delete
paragraph 2.

55. A consensus seemed to be emerging, however.
Since Mr. Szekely considered that his proposal would
not affect article 2, paragraph 3, subparagraphs (a) to (f),
the discussion centred on subparagraph (g), under which
an attempt to commit a crime of aggression would be
punishable. He himself could very well do without that
provision, since an attempt did not have the gravity of a
crime against the peace and security of mankind, and the
whole issue could indeed be resolved by deleting sub-
paragraph (g). He was nonetheless prepared to go along
with those members who preferred to retain it, but would
urge the need for the utmost caution. For instance, if an
act of aggression planned by certain leaders was averted
by the Security Council at the last minute and the actual
aggression did not take place, the international commu-
nity should rejoice for the system under the Charter of
the United Nations would have proved its worth. Above
all, no attempt should be made to bring to trial the lead-
ers who had not put their criminal plans into effect. With
those considerations in mind and even though he did not
think that attempted aggression should be a crime under
the Code, he would suggest that the matter should be re-
ferred back to the Drafting Committee, or possibly only
subparagraph (g), for further consideration.

56. Mr. ROSENSTOCK said he would point out that,
in the view of some members at least, a crime was com-
mitted by the individual whereas a State committed an
act of aggression.

57. It was imperative for the Commission to come to a
decision on article 2 at the current meeting. The never-
ending renvoi between the Drafting Committee and the
Commission served no useful purpose. There were no
complex drafting issues to be resolved and the whole
question was quite straightforward. He trusted that those
who wanted to delete paragraph 2 would not insist on
doing so but, even if they did, the Commission should
take a decision that day.

58. Mr. HE said that Mr. Szekely’s proposal merited
further consideration, since most of the provisions of
paragraph 3 could apply in the case of the crime of ag-
gression. Also, he would have preferred to see in the
Code the wording used in the Charter of the Niirnberg
Tribunal which referred to the planning, preparation,
initiation or waging ‘‘of a war’’ of aggression.

59. As to the other points raised in Mr. Szekely’s pro-
posal, would the words ‘‘leader or organizer’’, which ap-
peared in article 15, suffice to cover all individuals likely
to be involved in a crime of aggression? The only way
out of the Commission’s difficulty would be to deal with
the various elements of Mr. Szekely’s proposal in the
commentary. In that way, it would be possible to cover
all situations that might arise so far as individual crimi-
nal responsibility for the crime of aggression was con-

cerned. He could not, however, agree that the matter
should be referred back to the Drafting Committee.

60. The CHAIRMAN, speaking as a member of the
Commission, said that Mr. Szekely’s proposal com-
manded his full support. He had some difficulty in un-
derstanding why, under subparagraphs (f) and (g), a
mere individual who directly and publicly incited others
to commit genocide, or to torture people or cause them
to disappear, would be punished but not the leaders or
organizers of such crimes. Why should a citizen who
took part in a demonstration in support of genocide or
torture be punished and not the heads of States and Min-
isters who, on television and in the press, called for the
far more serious act of aggression to be committed? In
his view, the crime of aggression could apply only to its
leaders and organizers and that must be made crystal
clear. In no circumstances could he agree to its being at-
tributed to persons other than those referred to in article
15. To do so would be quite inconceivable and morally
and legally shocking. It was also important to note that
subparagraph (g) provided not only for an attempt to
commit a crime, in the abstract, but for action ‘‘com-
mencing the execution’” of a crime. At all events, if the
crime of attempt was to be deleted in the case of the
leaders and organizers of aggression, then it should be
deleted for all the other crimes too.

61. Should the matter come to a vote, he would vote
against the Drafting Committee’s proposal and in favour
of Mr. Szekely’s proposal. He would not, however, op-
pose a consensus on the Drafting Committee’s proposal
but would enter the reservations he had just expressed.

62. Mr. SZEKELY said that there had been many ref-
erences to ‘‘Mr. Szekely’s proposal’’ though the pro-
posal was in fact the result of an informal meeting, held
at the request of the Commission, between the Special
Rapporteur, Mr. Pellet, the Chairman in his capacity as a
member of the Commission, and himself.

63. To overcome the Commission’s difficulty and in
order not to have to refer the matter back to the Drafting
Committee, he would personally suggest that a statement
should be included in the commentary to article 2 to the
effect that the absence of a reference to article 15 in arti-
cle 2, paragraph 3, should not necessarily be taken to
mean that none of the provisions in paragraph 3 applied
to article 15, since article 15, was of a specific nature
and would have to be assessed by the court in each par-
ticular case.

64. Mr. THIAM (Special Rapporteur), Mr. CALERO
RODRIGUES (Chairman of the Drafting Committee),
Mr. ROSENSTOCK and Mr. IDRIS said that they sup-
ported that proposal.

65. Mr. FOMBA said that the proposal was not alto-
gether satisfactory, as a statement in the commentary did
not have the same legal value as the text of the article it-
self. He was, however, prepared to join in any consensus
on the proposal provided his reservation was reflected in
the summary record.

66. The CHAIRMAN, noting that there was a consen-
sus in favour of the proposal just made by Mr. Szekely,
suggested that the Commission should agree to adopt the
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text of article 2 as proposed by the Drafting Committee
on the understanding that the commentary to article 2,
paragraph 2, would reflect the main elements in the de-
bate and that the application, if necessary, of any of the
subparagraphs of paragraph 3, in the case of aggression,
was not precluded.

It was so agreed.
Article 2, as amended, was adopted.

67. Mr. ROBINSON said he would like the record to
show that he was unhappy with that consensus. A court
which had to apply a criminal code needed to be certain
about the ingredients of the offence in question. The use
of the commentary would only add to the confusion. He
had not, however, wished to oppose the consensus.

68. Mr. BARBOZA said that he endorsed the reserva-
tions expressed by the Chairman and agreed with Mr.
Fomba that the commentary did not really suffice. There
should be a more explicit reference in the text of the arti-
cle itself. The Commission tended to solve matters
through the commentaries which were only an auxiliary
means of interpreting texts. The Commission should
make less use of the commentary and express its consen-
sus more in the texts of the articles themselves.

69. Mr. TOMUSCHAT said that he had joined in the
consensus. He fully agreed that article 15, as drafted,
contained many of the rules embodied in article 2, para-
graph 3.

70. Mr. Sreenivasa RAO said that he had had no diffi-
culty in joining in the consensus, though he would have
liked the article itself to have been more explicit.

71. Mr. VILLAGRAN KRAMER said that he had
joined in the consensus but under protest.

The meeting rose at 1 p.m.

2446th MEETING

Friday, 21 June 1996, at 10.05 a.m.

Chairman: Mr. Ahmed MAHIOU

Present: Mr. Barboza, Mr. Bennouna, Mr. Bowett,
Mr. Calero Rodrigues, Mr. de Saram, Mr. Fomba,
Mr. Giiney, Mr. He, Mr. Idris, Mr. Kabatsi, Mr. Kusuma-
Atmadja, Mr. Lukashuk, Mr. Mikulka, Mr. Pambou-
Tchivounda, Mr. Sreenivasa Rao, Mr. Robinson,
Mr. Rosenstock, Mr. Thiam, Mr. Tomuschat, Mr. Vargas
Carrefio, Mr. Villagrdin Kramer, Mr. Yamada,
Mr. Yankov.

Cooperation with other bodies (concluded)*

[Agenda item 8]

STATEMENT BY THE OBSERVER FOR THE INTER-AMERICAN
JuripicAL COMMITTEE

1. The CHAIRMAN welcomed the Observer for the
Inter-American Juridical Committee and invited him to
address the Commission.

2. Mr., ESPECHE GIL (Observer for the Inter-
American Juridical Committee) said that the OAS legal
advisory body, which had been created in 1906, and the
Commission were bound by a tradition of cooperation.
The Committee was therefore pleased to inform the
Commission about the work it had carried out in 1995
and 1996. That work was very varied, as attested to by
the study on dispute settlement procedures in the context
of the integration measures being taken in South Amer-
ica, which had been published in Buenos Aires and
which was being placed at the Commission’s disposal by
the Committee.

3. At its session in August 1995, when it had had the
pleasure of welcoming Mr. Calero Rodrigues, the Com-
mittee had adopted resolutions on a number of subjects:
the right to information, stock market regulations in the
Americas, the international legal effects of bankruptcy,
improvements in the administration of justice and inter-
national cooperation in the fight against corruption. The
last question had taken up a large part of the session and
had been the subject of a report in which the Committee
formulated observations on a preliminary draft of a con-
vention that was itself based on a draft submitted by the
Permanent Mission of Venezuela, and which was subse-
quently adopted as the Inter-American Convention
against Corruption.

4. The Inter-American Convention against Corruption,
the importance of which must be stressed, represented a
significant step forward in international collaboration in
the punishment of unlawful acts which could be grouped
together under the heading of corruption. It duly charac-
terized the acts that were prejudicial to the integrity and
civic spirit of the civil service. States were for the first
time required to prohibit and punish—to borrow the
words of the definition it had laid down—the direct or
indirect supplying or granting by their own nations or by
natural or legal persons having their usual residence in
their territory to agents of other States of any object of
pecuniary value or any other advantage or benefit in ex-
change for the agents’ carrying out or not carrying out an
act in the performance of their functions in connection
with an economic or commercial transaction. That provi-
sion, which was entitled ‘“Transnational Bribery’’ and
whose immediate forerunner was the legislation the
United States of America had adopted in the matter,
opened up new perspectives for the effective punishment
of the acts to which it applied. Another new develop-
ment was the obligation imposed on States parties to

* Resumed from the 2433rd meeting.
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make unjust enrichment a crime under their internal law
and to cooperate in the recovery of ill-gotten property.

5. The Convention also dealt with the problem of ex-
tradition which was apparently insuperable on a conti-
nent where there was a firmly rooted right of asylum. Al-
though that right had not been affected, it could no
longer be used to protect any person who tried to evade
the law after committing an act of corruption. Also, the
requested State could not refuse its assistance by invok-
ing banking secrecy. The requesting State undertook in
return not to use information protected by banking se-
crecy for purposes other than the legal proceedings con-
cerned, unless the requested State so authorized. Lastly,
under article 17 of the Convention, the fact that property
obtained by corruption was actually or allegedly in-
tended for political purposes was not of itself enough to
make the corruption a political offence or an offence un-
der the ordinary law which was linked to a political
offence.

6. The Committee had also given much thought to the
effective exercise of representative democracy. In the
resolution on the matter which it had adopted, it had de-
cided to examine the possibility that acts which distorted
or endeavoured to distort electoral results by interfering
with free elections and also by tampering with the results
of the vote, were unlawful in international law. That
question had been included in the Committee’s agenda
in acknowledgement of the fact that not only classical
coups d’état, but also electoral fraud and anything that
interfered with free elections were prejudicial to repre-
sentative democracy. The right of electors to express
their will freely and the right to make elections the
authentic foundation of the representation of Govern-
ments were in keeping with representative democracy’s
requirement of consistency, ethics and logic that was
intrinsic to the inter-American system.

7. The Committee had also taken note of a report on
the legal aspects of the foreign debt and had considered a
proposal to bring the matter before ICJ, from which the
United Nations General Assembly would if necessary
seek an advisory opinion. That initiative was based on
the work of the European Council for Social Research on
Latin America, the Advisory Council of the Latin-
American Parliament and the recommendations of the
Twelfth European Union/Latin  America Inter-
Parliamentary Conference. The consideration of the pro-
posal had begun in the framework of the Group of 77
at the fiftieth session of the United Nations General
Assembly.

8. Referring to the usual international law course at
Rio de Janeiro, Brazil, which the Committee organized
in collaboration with the OAS legal secretariat, he said
that the twenty-second course had been attended by 38
students and had had the privilege of welcoming 2 mem-
bers from the Commission. Various topics had been
taken up, such as the settlement of disputes in American
regional integration procedures, international human
rights protection, the legal aspects of foreign debt, de-
mocracy in the inter-American system, the legal system
of the European Union, the development of international
law in OAS, humanitarian intervention, privileges and
immunities of international agencies, the application of

international law in internal law, the law of the sea, co-
operation in the fight against terrorism, international re-
sponsibility of States, and WTO, and the students had
studied the two topics of dispute settlement and the
inter-American system for the protection of human rights
in a working group. In future, the course would focus on
a central theme to prevent an excessive number of sub-
jects from detracting from the depth of the analyses. The
topic selected for the twenty-third course was therefore
‘‘Justice and international law’’.

9. The session the Committee held in January and Feb-
ruary 1996 had had the following agenda: preparation
and approval of inter-American legal instruments within
the framework of OAS; legal dimension of the integra-
tion of international trade; administration of justice in
America; environmental law; peaceful settlement of dis-
putes; and inter-American cooperation to combat terror-
ism. The Committee would also consider other subjects
such as national jurisdiction and the legal personality of
legal persons, the composition of ICJ, and the obliga-
tions provided for in the United Nations Convention on
the Law of the Sea, as well as the request by the OAS
General Assembly that it should examine as a matter of
priority the validity, in international law, of the Cuban
Liberty and Democratic Solidarity (Libertad) Act
(Helms-Burton Act), signed into law by the United
States of America.

10. The serious question of terrorism had been on the
Committee’s agenda since 1994. A number of reports
had been prepared on inter-American cooperation to
combat the scourge. More recently, in April 1996, the
Inter-American Specialized Conference on Terrorism
had been held in Peru at which the strategies set forth in
the Declaration of Lima to Prevent, Combat and Elimi-
nate Terrorism had been formulated. The Declaration
stipulated that international law, human rights and fun-
damental freedoms, the sovereignty of States and the
principle of non-intervention provided the framework for
action to combat terrorism. Terrorist acts must be treated
as particularly serious offences under ordinary law. The
Committee would consider the need and advisability of
having an inter-American convention on the question in
the light of existing international instruments.

11. The Committee had also started to hold meetings
with the legal advisors of the ministries for foreign af-
fairs of the OAS member States. Thus, in Brazil, in Au-
gust 1995, the two parties had had a fruitful exchange of
information and experience. It should be noted that, at
the invitation of the Brazilian Government, the Commit-
tee was shortly to have its headquarters in Brazil.

12.  The Committee was to embark on consideration of
a document from the OAS General Secretariat entitled
““The law in a new inter-American order’’. It was auspi-
cious that the United Nations had proclaimed the Decade
of International Law' at the very time when there had
been renewed interest in legal matters in America, as
was apparent from the significant number of candida-
tures submitted by States members to fill the vacancies
on the Committee.

! See 2433rd meeting, footnote 2.
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13. The Committee welcomed the fruitful relations es-
tablished between the Commission and itself and the
presence of the Commission’s representatives from time
to time at its sessions in Rio de Janeiro, Brazil. The im-
portance of those relations had been underlined by the
OAS General Assembly in the Declaration of Panama on
the Inter-American Contribution to the Development and
Codification of International Law, which it had just
adopted and paragraph 11 of which invited it to
strengthen OAS coordination and cooperation with the
other international institutions that dealt with the codifi-
cation and development of international law and, in par-
ticular, with the United Nations.

14. Mr. BARBOZA said he was surprised that there
were SO many topics on the agenda of the Committee.
The most interesting from the Commission’s point of
view were integration and free trade in a continent
whose countries were in the process of regrouping
(MERCOSUR came to mind in that connection), the
drafting of the Inter-American Convention against Cor-
ruption and work on the standardization and codification
of inter-American law relating to terrorism, the new
inter-American order and the new role of the Committee
itself. The relevance of all those topics testified to the
importance of the contribution which the Committee was
making to the codification and development of interna-
tional law.

15. Mr. VARGAS CARRENO welcomed the fact that
Mr. Espeche Gil had informed the Commission of the
Committee’s work, thereby enabling both bodies to
avoid any duplication. Of the many topics on the Com-
mittee’s agenda, two in particular stood out. The first
was the drafting of the Inter-American Convention
against Corruption. In 1994, the Heads of Government
of the member States of OAS, meeting in Miami, had
decided to prepare an instrument of that kind. The Com-
mittee had done a great deal of work in that connection
and had made a most valuable contribution to the draft-
ing of the text. After countless meetings and more than a
year of work, the text of the Convention had been
adopted in Caracas at the end of March 1996. The Con-
vention was the first of its kind.

16. The second topic was one which the OAS General
Assembly, held in Panama, had entrusted to the Commit-
tee, namely, the Helms-Burton Act, which involved the
freedom of the Cuban people. Many American States
took the view that the Act was contrary to international
law. They had therefore sought the opinion of the Com-
mittee, whose value would be only consultative, but
which the Governments awaited with interest because of
the prestige and authority the Committee enjoyed.

17. The CHAIRMAN thanked the Observer for the
Inter-American Juridical Committee for his statement
and noted that regional bodies were in some ways ahead
of international bodies, such as the Commission, which
had to take a universal view. The Committee therefore
opened up perspectives for the Commission, if only
through the topics on its agenda.

Draft Code of Cnmes against the Peace and Security
of Mankind® (continued) (A/CN. 4/472, sect. A,
A/CN.4/L.522 and Corr.l, A/CN. 4/L 532 and
Corr.1 and 3, ILC(XLVIII)/DC/CRD 3%

[Agenda item 3]

CONSIDERATION OF THE DRAFT ARTICLES
ON SECOND READING?* (continued)

PAarT TWO (Crimes against the peace and security of
mankind) (continued)

ARTICLE 18 (War crimes)

18. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that the text of article 18
before the Commission was substantially different from
the text of article 22 (Exceptionally serious war crimes),
adopted on first reading both in terms of approach and in
terms of structure. A revision of the article had been
found necessary in view of comments and observations
received from Governments® and of the debate in the
Commission at its forty-seventh session.

19. As to the approach, it would be recalled that the ar-
ticle, as adopted on first reading, had established two
processes through which war crimes came under the
Code. First, in paragraph 1 of the article, it had set out
the criterion of *‘‘exceptionally serious war crimes’’. It
had then defined that criterion in paragraph 2. Secondly,
it had listed in paragraph 2 a selected number of war
crimes that, once committed in a manner which could be
characterized as exceptionally serious, would come un-
der the Code. It would be recalled that some Govern-
ments had criticized the whole approach because of the
absence of a clear dividing line between ‘‘grave
breaches’’ and ‘‘exceptionally serious war crimes’’

20. The Special Rapporteur had m turn proposed a re-
vised text, in his thirteenth report,’ based on articles 2
and 3 of the statute of the International Tribunal for the
Former Yugoslavia.” The Drafting Committee had
agreed with the new approach which had been proposed
by the Special Rapporteur and which abandoned the
‘‘exceptionally serious war crimes’> model and, with
some modifications, followed the model of the statutes
of the International Tribunal for the Former Yugoslavia
and the International Tribunal for Rwanda.®

21. The opening clause of the article made it clear that
not all war crimes, abhorrent as they might be, were
crimes against the peace and security of mankind. In or-
der to be characterized as a crime against the peace and

2 For the text of the draft articles provisionally adopted on first
reading, see Yearbook . . . 1991, vol. Il (Part Two), pp. 94 et seq.

3 Reproduced in Yearbook . . . 1996, vol. Il (Part One).

4 For the text of draft articles | to 18 as adopted by the Drafting
Committee on second reading, see 2437th meeting, para. 7.

5 See 2437th meeting, footnote 7.
6 See 244 1st meeting, footnote 9.
7 See 2437th meeting, footnote 6.
8 Ibid., foonote 7.
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security of mankind, a war crime had to be committed
either “‘in a systematic manner’’ or ‘‘on a large scale’’.

22. In terms of structure, the article comprised seven
subparagraphs. Subparagraph (a) dealt with grave
breaches under the Geneva Conventions of 12 August
1949; subparagraphs (b) and (c) with breaches under ar-
ticle 85 of Additional Protocol I to the Geneva Conven-
tions of 12 August 1949; subparagraph (d) with breaches
under common article 3, paragraph (1) (¢), of the Geneva
Conventions of 12 August 1949 and article 4, para-
graph (2) (e), of Additional Protocol II to the Geneva
Conventions of 12 August 1949; subparagraph (e) with
violations of laws and customs of war, known as the
‘‘Hague law’’; subparagraph (f) with breaches of inter-
national humanitarian law applicable in armed conflict
not of an international character, namely, breaches under
article 3 common to the Geneva Conventions of 12 Au-
gust 1949 and article 4 of Additional Protocol II; and
subparagraph (g) with damage to the environment. The
reason for dealing with those various war crimes in
seven separate subparagraphs was that each set of crimes
had a different origin and each subparagraph had been
drawn from different legal instruments.

23. The Drafting Committee had decided not to refer
to the instruments from which each subparagraph was
taken, for two reasons. First, in the view of some mem-
bers of the Drafting Committee, most of the acts listed
were at the present time war crimes, not only because of
the existence of the treaties making them crimes, but
also under customary international humanitarian law.
Thus, a specific reference to a particular legal instrument
might, in some ways, actually reduce the current status
of the law on the crimes in question. Secondly, since
States, by virtue of becoming parties to the Code, would
be bound by its provisions, it would be unnecessary to
refer to other treaties to which those States might not be
parties. That could create the presumption that, by be-
coming parties to the Code, States would become parties
to those instruments as well, and that might damp down
their willingness to accede to the Code. It had been
agreed, however, that the commentary to the article
would refer to the legislative history of the crimes cov-
ered by it and identify the origin of each subparagraph.

24. He drew attention to the opening clause of the first
six subparagraphs, which indicated that the act had been
committed in violation of international humanitarian
law. The only exception was subparagraph (g), which he
would introduce separately later.

25. Turning more specifically to subparagraph (a), he
said that the eight grave breaches of the Geneva Conven-
tions of 12 August 1949 listed therein were also listed in
article 2 of the statute of the International Tribunal for
the Former Yugoslavia.

26. The CHAIRMAN suggested that, in the interests of
orderly debate, article 18 should be considered para-
graph by paragraph. He invited the members of the
Commission to comment on subparagraph (a).

Subparagraph (a)

27. Mr. IDRIS said that, before making any comments
on substance, he would prefer to take time to reflect on

the introduction of the article just given by the Chairman
of the Drafting Committee. Could the text of the intro-
duction perhaps be distributed? It seemed to him that the
introduction, with its references to the various interna-
tional instruments which the Drafting Committee had
drawn on in drafting the article under consideration, was
very important as it touched on a complex area of treaty
law. The Commission should take time to consider the
paragraphs one by one so as to analyse all their implica-
tions and to make sure that they were as clear and
precise—and also as reasonable—as possible. Only after
such methodical consideration of each of the proposed
provisions could the Commission, in his view, go on to
consider the title of the article itself.

28. Mr. PAMBOU-TCHIVOUNDA said that he fully
endorsed the comments by Mr. Idris; he, too, reserved
his comments on the substance. For the time being, he
would simply draw attention to a drafting problem in the
chapeau of the article. Would it not be better to say:
‘‘Any of the war crimes covered by one of the following
categories’’? After all, it was categories of crimes that
were under consideration.

29. Mr. Sreenivasa RAO noted that, in his introduc-
tion, the Chairman of the Drafting Committee had ex-
plained that the Drafting Committee had not deemed it
useful to refer to the provisions of the various interna-
tional conventions which it had used because their con-
tent had become part of customary international law. If
that was truly the case with the Geneva Conventions of
12 August 1949, given the number of States parties to
them, he would be curious to know how many States had
ratified Protocols I and II thereto and with what reserva-
tions. That might serve as a useful indication for the
members of the Commission. Could the Chairman of the
Drafting Committee or the secretariat provide informa-
tion on that subject?

30. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that, unfortunately, he could
not give Mr. Sreenivasa Rao an answer for the moment,
but stressed that the Drafting Committee had not used in
the text any provision taken from Protocols I and II that
was not regarded as generally accepted.

31. Mr. ROSENSTOCK said that he fully agreed with
the comments by Mr. Sreenivasa Rao. In his introduc-
tion, the Chairman of the Drafting Committee had
rightly pointed out that, in the view of many members of
the Drafting Committee, the provisions on which the
Drafting Committee had based itself were part of cus-
tomary international law; that showed that everyone had
not shared that point of view.

32. Mr. LUKASHUK said that the discussion might
well take a turn which was as strange as the structure of
the article itself; that seemed rather illogical to him,
whereas logic was supposed to be the basis of law. As
the Chairman of the Drafting Committee had explained,
the disjointed structure was the result of the fact that the
Drafting Committee had relied on various instruments
relating to humanitarian law. He did not object to the use
of the Convention respecting the Laws and Customs of
War on Land (The Hague Convention (IV) of 1907) or
the Geneva Conventions of 12 August 1949, but, as to
the Protocols which, as the term indicated, were only
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‘‘additional’’, that would inevitably give rise to prob-
lems.

33. In his view, the entire structure of the article
should be reviewed. As a basis for discussion, he pro-
posed designing three new articles on the following
questions: (a) criminal violations of the laws and cus-
toms of war; (b) crimes against protected persons and
property; and (¢) criminal violations of international hu-
manitarian law applicable in armed conflict not of an in-
ternational character. That would make the text much
clearer.

34, Mr. FOMBA said that he wanted to make a num-
ber of general comments before considering the sub-
stance of subparagraph (a). First of all, concerning the ti-
tle of the article (War crimes), he was pleased that the
Commission had abandoned the old legal interpretation
of that concept, which classically had applied only to se-
rious offences committed in the context of international
armed conflicts. He welcomed that effort to modernize
the text and bring it into line with recent instruments.

35. The Drafting Committee had had the choice be-
tween an analytic and a synthetic approach to the prob-
lem. He would have preferred a synthetic approach and
would have drafted the article to read:

‘““Any war crime constitutes a crime against the
peace and security of mankind when it is committed
in a systematic manner or on a large scale;

““War crime means any act qualified as a serious
violation of international humanitarian law applicable
to:

‘““(a) International armed conflicts;
‘‘(b) Non-international armed conflicts.”’

That wording might not be irreproachable from the point
of view of drafting logic in criminal matters or the har-
monization of the entire text, but it seemed to him to be
more concise and clearer.

36. Concerning subparagraph (a), the Chairman of the
Drafting Committee had said that the proposed draft had
in substance repeated the material scope of the Geneva
Conventions of 12 August 1949, which distinguished be-
tween two categories of offence: ‘‘grave breaches’ and
“‘other offences’’. The criteria followed in the Conven-
tions for characterizing ‘‘grave breaches’” were acts
which, first, ‘“‘were not justified by military necessity’’
and, secondly, were ‘‘carried out unlawfully and wan-
tonly’’. Those criteria corresponded in the draft Code of
Crimes against the Peace and Security of Mankind to the
systematic or massive nature of the acts committed and
the criminal intent itself, even if it was not expressly
mentioned in the provisions of all the articles.

37. Bearing in mind those criteria, he wondered
whether the crimes listed in subparagraph (a) should not
remain open to take account not only of positive interna-
tional humanitarian law, but also of the prospects for
change in that regard, which should be of concern to the
Commission. But in that case, why not also repeat in the
introductory phrase that violations of international hu-
manitarian law were involved, since it was precisely one

of the criteria which the Commission wished to empha-
size?

38. He would have preferred to have article 18 start
with a clearer introductory phrase more in tune with the
articles already adopted and setting forth the subject in a
more methodical way. The introductory phrase might,
for example, read:

‘““War crime means any of the following acts com-
mitted in a systematic manner or on a large scale in
violation of international humanitarian law.”’

A list of the crimes would then follow. Of course, such
wording would entail the deletion of subparagraph (a).

39. The CHAIRMAN noted Mr. Fomba’s suggestion
with interest. But making the expression ‘‘international
humanitarian law’’ in the introductory phrase applicable
throughout might pose drafting problems later on, if only
with regard to subparagraph (e), which covered acts
committed ‘‘in violation of the laws or customs of war”’.

40. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that it had not in fact, been
easy to structure article 18, but the result was not as il-
logical as it appeared. The reason why there was an in-
troductory phrase for each of those paragraphs was that
they had different sources and meanings and each cat-
egory of crimes listed therein had its intrinsic character-
istics. For example, the crimes under subparagraph (b)
were different from those under subparagraph (a) in that
they led to death or caused serious injury to physical in-
tegrity or health, whereas those under subparagraph (c)
were collective crimes and those under subparagraph (d)
were violations of human dignity. Subparagraphs (e), (f)
and (g) dealt specifically with acts committed in time of
armed conflict.

41. In fact, it seemed to him that the way the crimes
were listed had little practical importance. What was es-
sential was that they appeared in the article and that
judges could cite them and impose punishment for them.,
Everything else was an academic exercise.

42. Mr. ROBINSON said he wondered whether it had
really been necessary to state at the beginning of article
18 that the crimes referred to had to have been commit-
ted in a systematic manner or on a large scale. He under-
stood the Drafting Committee’s concern not to identify
as ‘‘war crimes’’ isolated acts or acts of limited scope.
But it should not go to the opposite extreme and set too
high a threshold. The systematic or mass nature of the
crimes listed in the article would probably be very diffi-
cult to prove in practice. Had consideration been given
to the problem of the burden of proof?

43. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that Mr. Robinson’s questions
were pertinent and legitimate. The Drafting Committee
had decided to specify that the war crimes included in
the draft Code had to have been committed in a system-
atic manner or on a large scale because only on that con-
dition could they constitute crimes against the peace and
security of mankind. While some of those crimes, such
as the transfer of population or delay in repatriation of
prisoners, already included that element, in other cases it
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would have been necessary to specify that condition af-
ter each act enumerated. It had thus been deemed prefer-
able to insert that criterion at the very beginning of the
article.

44, The CHAIRMAN said that that question had been
debated very extensively during the consideration of the
provision on first reading. The idea was that, if the
crimes referred to were not committed in a systematic
manner or on a large scale, they remained war crimes
and punishable as such, but did not fall within the pur-
view of the Code. The justification for that approach was
the desire not to make any and every crime a crime
against the peace and security of mankind and to ensure
that only the most serious war crimes would be covered
by the Code.

45. Mr. BARBOZA said that he personally found the
structure of the article acceptable in the form submitted
and that, in any case, the present meeting was neither the
time nor the place to reconsider it.

46. The crimes covered by the Code must, of course,
be extremely serious. War crimes were not crimes
against peace, since, in a state of war, peace had already
been shattered. So they could not be crimes against hu-
manity unless they were genuinely crimes of sufficient
seriousness to justify their inclusion in the Code.

47. Although the general comments that had been
made, including those on custom, were not without inter-
est, he hoped that the Commission could consider each
point on the merits and decide in each case whether or
not international custom was involved.

43. Mr. FOMBA said that he nevertheless wished to
make one last general comment. In order to tackle the
question of war crimes, the Commission had apparently
adopted as a criterion for classification the diversity and
disparity of the legal sources and of the instruments in
force, with the result that the text was long, often dis-
jointed and somewhat confused, at least at first glance.
That manner of proceeding implied that there was a hier-
archy in the sources of international law, whereas it was
the principle of equality that must prevail. That was es-
tablished, inter alia, by Article 38, paragraph 1, of the
Statute of the International Court of Justice. The
Secretary-General had also confirmed the dialectical link
between the conventional source and the customary
source of international humanitarian law in connection
with the jurisdiction ratione materiae of the Interna-
tional Tribunal for the Former Yugoslavia.

49. In his view, the only rational criterion for classifi-
cation should be a distinction, not between the legal
sources, but between international and non-international
armed conflicts.

50. Mr. TOMUSCHAT said that one could add to the
substantive response already given to Mr. Robinson’s le-
gitimate question another explanation, taken from pro-
cedural law. Articles 7 and 8 of the draft Code, dealing
with jurisdiction and the obligation to extradite or pros-
ecute, imposed very heavy obligations on States that
could be justified only by acts of a mass character that
genuinely jeopardized international peace and security.
That was why a restrictive criterion was warranted.

51. The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission wished to
adopt subparagraph (a). Replying to comments by
Messrs. PAMBOU-TCHIVOUNDA, LUKASHUK,
ROBINSON and ROSENSTOCK, he said that the adop-
tion of subparagraph (a) did not imply the concomitant
adoption of the chapeau to article 18, which the Com-
mission would reconsider when it had adopted all the
subparagraphs of that article, in order to ensure the
coherence of the article as a whole.

Article 18, subparagraph (a), was adopted.
Subparagraph (b)

52. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that subparagraph (b) listed
certain breaches enumerated in article 85, paragraph 3 of
Protocol I, which had been subjected to some modifica-
tions necessitated by their insertion in the draft Code.
For example, all the cross-references to the Geneva Con-
ventions of 12 August 1949 and other provisions of Pro-
tocol I had been deleted. Furthermore, some crimes
listed in the Protocol had been omitted: for example, ar-
ticle 18, subparagraph (&) (i) of the draft Code did not
include article 85, paragraph 3, subparagraphs (d) and
(e), of the Protocol, but the actions they referred to were
nevertheless not excluded from the draft Code. Arti-
cle 85, paragraph 3 (d), of Protocol I was covered by ar-
ticle 18, subparagraph (e) (iii).

53. The violations listed in article 18, subparagraph
(b), of the draft Code were qualified, as they were in arti-
cle 85, paragraph 3 of Protocol I, by the requirement that
they should be committed wilfully and cause death or
serious injury to body or health.

S4. Mr. VILLAGRAN KRAMER thought that the ex-
pression ‘‘civilian objects’’ used in subparagraph (&) (ii)
was too vague and general.

55. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that that expression was taken
from article 85 of Protocol I, which the Drafting Com-
mittee had not deemed it necessary to revise.

56. Mr. PAMBOU-TCHIVOUNDA said that, while
not wishing to question the Commission’s practice of re-
producing the text of instruments that were in force, the
wording of subparagraph () (v) on the perfidious use of
the distinctive emblem of the red cross and other signs
lacked precision, particularly in the context of the cha-
peau to subparagraph (b). No one supposed that the per-
fidious use of the emblem of the red cross could have
any connection whatever with the disappearance of
groups of population. It should therefore be specified
that such use involved the disappearance of persons.

57. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that the Drafting Committee
had not reproduced the provisions of existing instru-
ments automatically; there had been a discussion in each
case. In the event, the Drafting Committee had asked it-
self whether the perfidious use of the distinctive red
cross emblem or other emblems was of sufficient gravity
to appear in the Code. Although that had not been the
decisive consideration, ICRC would certainly have been
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unhappy had the provision been omitted. But the Draft-
ing Committee had above all taken the view that such an
act would be of sufficient gravity if two requirements
were met, namely, the use of the emblem must have re-
sulted in death or serious injury to body or health, and
that must have occurred in a systematic manner or on a
large scale.

58. The CHAIRMAN said that, in order for the acts
listed in subparagraphs (i) to (v)—which already figured
in existing conventions—to be regarded as crimes
against the peace and security of mankind, they must
have an additional degree of gravity, in other words, they
must meet the twin requirements set forth in the opening
clause of subparagraph (b) and, in addition, the require-
ment which appeared in the introductory provision to the
article.

59. Mr. ROSENSTOCK said that, if the red cross em-
blem was perfidiously misused, the troops who were in-
jured as a result would not respect it in future. Use of the
emblem therefore had an extrinsic consequence that
might undermine the entire regime. That was why it was
extremely important to include such a provision.

60. Mr. TOMUSCHAT, agreeing with that viewpoint,
said there was a danger that soldiers, posing as ICRC
workers, might open fire on troops who were not expect-
ing it. That was the link between abuse of the red cross
emblem and human losses.

61. Mr. ROBINSON said the only subparagraph of ar-
ticle 85, paragraph 3, of Protocol I not included in article
18, subparagraph (b), was subparagraph (d) concerning
attack on non-defended localities and demilitarized
zones. He wondered whether the inclusion in subpara-
graph (b) of cases in which such acts were committed in
a manner that met the three criteria referred to by the
Chairman would not be justified.

62. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that the provision had not been
restated in subparagraph (b) as it was covered by sub-
paragraph (e) (iii).

63. Mr. KABATSI, noting that the best was the enemy
of the good, said that article 18, given its size, would al-
ways be open to improvement, but to find fault with a
text which had been drawn up at the end of a long dis-
cussion in the Drafting Committee, far from solving the
problems, might create new ones.

64. Mr. ROBINSON pointed out that subparagraph (e)
(iii), unlike article 85, paragraph 3 (d) of Protocol I, did
not refer to demilitarized zones. He wondered whether
the intention was to exclude such zones or whether they
were supposed to be covered by the term ‘‘undefended
buildings’’.

65. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that that difference would be
explained in the commentary. In point of fact, in drafting
subparagraph (e) (iii), the Drafting Committee had used
another source. But the ‘‘Hague law’’ necessarily
applied to demilitarized zones.

66. Mr. MIKULKA said that, while he recognized the
relevance of Mr. Robinson’s remark, he would point out

that subparagraph (e) referred to zones, whereas sub-
paragraph (b) dealt with persons, death and health. The
difference which had been noted should therefore be
explained in the commentary to subparagraph (e).

67. The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission wished to
adopt article 18, subparagraph (b).

Article 18, subparagraph (b), was adopted.
Subparagraph (c)

68. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that subparagraph (c) listed
two of the five violations enumerated in article 85, para-
graph 4, of Protocol I. Subparagraphs (c) (i) and (c) (ii)
corresponded to paragraphs (a) and (b) of that paragraph.
Paragraph 4 (d), which referred to making historic
monuments, places of worship, and so on, the object of
an attack, was covered by subparagraph (e) (iv), which
dealt with violations of the laws and customs of war.
Paragraph 4 (e), which made depriving a protected
person of the right to a fair trial punishable, was also
not covered in subparagraph (c) because it was already
covered in subparagraph (a) (vi).

69. Subparagraph (c) (ii) included only the first half of
paragraph 4 (a) of article 85 of Protocol I because the
second half was already covered by subparagraph (a)
(vii). Furthermore, paragraph 4 (c¢), which related to the
practices of apartheid and other inhuman and degrading
practices involving outrages on personal dignity, based
on racial discrimination, had also not been included there
because it came under the broader category of ‘‘outrages
upon personal dignity’’, which was covered by subpara-
graph (d). Lastly, the acts listed in subparagraph (¢) must
have been committed wilfully.

70. The CHAIRMAN, speaking as a member of the
Commission, said that the only conditions governing un-
justifiable delay in the repatriation of prisoners of war or
civilians, as referred to in subparagraph (c) (ii), were
those set forth in the opening clause of article 18. He
would therefore like to know whether holding thousands
of prisoners for a period of 10 days, for example,
would amount to a crime against the peace and security
of mankind.

71. Mr. THIAM (Special Rapporteur) said that that
was a question of fact which it would be for the court
hearing the case to decide in each particular case. It was,
of course, impossible to set a deadline. Not all delays in
the repatriation of prisoners of war or civilians would
amount to a crime under the Code; they might be just
incidents.

72. Mr. ROBINSON said he found it difficult to see
how an act which was a crime under international
humanitarian law and was committed in a systematic
manner and on a large scale could not constitute a crime
against the peace and security of mankind. More gener-
ally, he would like the Chairman of the Drafting Com-
mittee to explain why a particular provision of interna-
tional humanitarian law had been omitted by the
Drafting Committee.
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73. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that he could not possibly go
through all the provisions of international humanitarian
law not included in the draft Code and explain in each
case why some had not been included. Any member who
considered that a provision had been wrongly omitted
could propose that it should be included.

Subparagraph (d)

74. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that subparagraph (d) was
taken from article 4, paragraph 2 (e), of Protocol II and
the Drafting Committee had incorporated it into article
18 for a number of reasons. The list in article 18, sub-
paragraph (f), which dealt with war crimes committed
during armed conflict not of an international character,
was taken from article 4 of the statute of the Interna-
tional Tribunal for Rwanda. The crimes listed in article 4
were in turn taken from article 3 common to the Geneva
Conventions of 12 August 1949 and article 4 of Proto-
col IL. One of the crimes in article 4 of the statute of the
International Tribunal for Rwanda consisted of outrages
upon personal dignity, in particular humiliating and de-
grading treatment, rape, enforced prostitution and any
form of indecent assault. Since it was recognized that
such outrages upon personal dignity were crimes under
international humanitarian law applicable to armed con-
flict not of an international character, they must surely
be a crime if committed during an armed conflict of an
international character. An a contrario interpretation
would lead to the absurd conclusion that such acts were
crimes if committed during internal armed conflict, but
not during an international armed conflict. Hence the
inclusion of subparagraph (d).

75. Subparagraph (d) had the added advantage that the
broad language of the first part—*‘outrages upon per-
sonal dignity, in particular humiliating and degrading
treatment’’—was very close to the wording of article 85,
paragraph 4 (¢), of Protocol I, which related to apartheid
and racial discrimination and thus included that kind of
practice, which amounted to a crime in the circum-
stances covered by article 18.

76. Mr. FOMBA said that the Commission of Experts
established pursuant to Security Council resolution 935
(1994), on Rwanda, having had information that women
had been abducted and raped, had decided, after consid-
ering the matter, that rape was both an offence under in-
ternational humanitarian law and a crime against human-
ity.” In the case of the former Yugoslavia, the Special
Rapporteur of the Commission on Human Rights ap-
pointed to consider the situation of human rights in the
territory of the former Yugoslavia had brought out
clearly, in his fifth periodic report,") in 1993, the rela-
tions that existed between rape as a tool for controlling
society and ethnic cleansing. He had established that
there had been obvious cases when rape, which undeni-
ably severely damaged physical or mental integrity, had
been committed on the orders of the responsible author-
ity as a systematic policy or which was additional to part

9 See 8/1994/1405, annex.
10 E/CN.4/1994/47.

of a wider policy aimed deliberately at destroying all or
part of a national, ethnic, racial or religious group as
such. For that reason, he therefore welcomed the inclu-
sion of subparagraph (d) in article 18.

77. Mr. ROBINSON said he regretted that the terms of
article 85, paragraph 4 (c), of Protocol I, on apartheid
and other inhuman and degrading practices, involving
outrages upon personal dignity, based on racial discrimi-
nation, were not reflected in subparagraph (d). True, in
introducing subparagraph (c), the Chairman of the Draft-
ing Committee had stated that the practices in question
were implicitly covered by the notion of an outrage upon
personal dignity, but, in his own view, that was not
enough. He therefore proposed that, in subparagraph (d),
express reference should be made if not to apartheid,
then to ‘‘institutionalized discrimination’’.

78. Mr. de SARAM recalled that Protocol I concerning
international armed conflict had been adopted in 1977,
when the objective had been to make the provisions ap-
plicable to armed conflicts in which peoples fought
‘‘against colonial domination and alien occupation and
against racist regimes in the exercise of their right of
self-determination’’ (Protocol I, article 1, paragraph 4).
That explained the express reference to apartheid and ra-
cial discrimination in article 85, paragraph 4 (¢) of the
Protocol. Since 1977, however, the notion of crime
against humanity had been developed and accepted and
was now applied not only in the case of armed conflict
of an international character, but also in the case of inter-
nal armed conflict and even in times of peace. The provi-
sions of article 85 concerning racial discrimination and
apartheid had therefore been used, in an amplified and
broadened form, in article 17, subparagraph (f) of the
draft Code. It would, therefore, not be inconsistent to re-
fer to ‘‘institutionalized discrimination’’ in article 18,

subparagraph (d).

79. Mr. ROSENSTOCK, supported by Mr. TO-
MUSCHAT, said that he was opposed to Mr. Robinson’s
proposal because its adoption would limit the scope of
subparagraph (d).

80. Mr. THIAM (Special Rapporteur), supported by
Mr. GUNEY and Mr. Sreenivasa RAQ, said that he did
not see how a reference to institutionalized discrimina-
tion in subparagraph (d) would limit the scope of that
paragraph. It would be but one example among others of
an outrage upon personal dignity.

81. The CHAIRMAN suggested that Mr. Robinson
should submit a written proposal to the secretariat for the
Commission’s consideration at the next meeting.

The meeting rose at 1.10 p.m.
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2447th MEETING

Tuesday, 25 June 1996, at 10.05 a.m.
Chairman: Mr. Ahmed MAHIOU

Present: Mr. Barboza, Mr. Bennouna, Mr. Calero Ro-
drigues, Mr. Crawford, Mr. de Saram, Mr. Fomba,
Mr. Giiney, Mr. He, Mr. Kabatsi, Mr. Lukashuk,
Mr. Mikulka, Mr. Pambou-Tchivounda, Mr. Pellet,
Mr. Sreenivasa Rao, Mr. Robinson, Mr. Rosenstock,
Mr. Thiam, Mr. Tomuschat, Mr. Vargas Carreiio, Mr.
Villagran Kramer, Mr. Yamada, Mr. Yankov.

Draft Code of Crimes against the Peace and Security
of Mankind' (continued) (A/CN.4/472, sect. A,
A/CN.4/1L.522 and Corr.l, A/CN.4/L.532 and
Corr.1 and 3, ILC(XLVIII)/DC/CRD.3%

[Agenda item 3]

CONSIDERATION OF THE DRAFT ARTICLES
ON SECOND READING® (continued)

Parr TwO (Crimes against the peace and security of
mankind) (continued)

ARrTICLE 18 (War crimes) (continued)

Subparagraph (c) (concluded)

1. The CHAIRMAN drew attention to a new subpara-
graph (c) (iii) for article 18 submitted by Mr. Robinson,
which read:

““(1i1) Institutionalized discrimination on racial, eth-
nic or religious grounds involving the viola-
tion of fundamental human rights and
freedoms and resulting in seriously dis-
advantaging a part of the population.”

He invited Mr. Robinson to introduce that proposal.

2. Mr. ROBINSON said that he had previously raised
the question (2446th meeting) of including in article 18
the provision set forth in article 85, paragraph 4 (c), of
Additional Protocol I to the Geneva Conventions of 12
August 1949, which referred to practices of apartheid
and degrading practices involving outrages upon per-
sonal dignity, based on racial discrimination. It had been

! For the text of the draft articles provisionally adopted on first
reading, see Yearbook . .. 1991, vol. 11 (Part Two), pp. 94 et seq.

2 Reproduced in Yearbook . .. 1996, vol. I {Part One).

3 For the text of draft articles | to 18 as adopted by the Drafting
Committee on second reading, see 2437th meeting, para. 7.

suggested at the time that the same idea was to some ex-
tent reflected in article 18, subparagraph (d), but it had
ultimately been decided that the reference to ‘‘outrages’’
in that subparagraph was too wide and did not capture
the concept set forth in paragraph 4 (c) of article 85 of
Protocol I. It had further been decided to refer to institu-
tionalized discrimination rather than to practices of
apartheid. That was acceptable to him and he therefore
believed it would be very useful to include as a new sub-
paragraph (c) (iii) the same wording as had been adopted
for article 17, subparagraph (f).

3. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that crimes against humanity
could be committed either in peacetime or in wartime.
The proposed new subparagraph was therefore quite
unnecessary.

4. Mr. FOMBA said that he tended to share the posi-
tion of the Chairman of the Drafting Committee. It was
unnecessary to recall the need, in the context of crimes
against the peace and security of mankind, to stipulate
firmly for a proscription of institutionalized discrimina-
tion. Yet, the question had to be weighed up in the light
of the relevant international humanitarian law, and in
particular of article 85, paragraph 4 (¢), of Protocol I,
and of the global scope of the draft Code of Crimes
against the Peace and Security of Mankind. The scope of
article 85, paragraph 4 (c), was more restricted in that it
was limited to racial motives. A contrario, therefore, re-
ligious and/or ethnic motives were excluded, subject, of
course, to including ethnic criteria. The chapeau to para-
graph 4 of article 85 of Protocol I regarded practices of
apartheid, when committed wilfully, as ‘‘grave
breaches’’. Accordingly, various questions arose. What
was the actual scope of institutionalized discrimination
in times of war? Would the answer be the same in the
case both of an international war and of a non-
international war? What was the likelihood of the emer-
gence of such a situation, according to whether the war
lasted for a day, for weeks or for years? And did not the
interpretation of the concept of institutionalization pose a
problem?

S. As to the matter of its place in the draft Code, insti-
tutionalized discrimination was already dealt with in arti-
cle 17, subparagraph (f). There was also an obvious link
between a crime against humanity and a war crime as a
result of their scope ratione temporis, for the special
characteristic of crimes against humanity, which in-
cluded institutionalized discrimination, was that they
could be committed in times of peace and of war. Hence
there was no pressing need to refer to institutionalized
discrimination in a new subparagraph (c) (iii). In the cir-
cumstances, he considered that subparagraph (c) of arti-
cle 18 should remain unchanged, though he would not
oppose a consensus to the contrary should one emerge.

6. Mr. CRAWFORD said that, for the reasons stated
by the Chairman of the Drafting Committee, he consid-
ered that the proposed addition was unnecessary. The
principle of a crime against humanity was equally appli-
cable whether in time of war or in time of peace. Indeed,
ICJ had even implied that it might be more applicable in
time of war than in time of peace.
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7. Mr. YAMADA said that he too agreed with the
Chairman of the Drafting Committee. He saw no need to
have precisely the same provision in article 18 as in arti-
cle 17 when the latter applied both in wartime and in
peacetime. There was also a difference of threshold as
defined in the two chapeaux to articles 17 and 18 and
that could create confusion.

8. Mr. KABATSI said the proposed provision already
appeared in article 17, subparagraph (f), and he agreed
that crimes against humanity could be committed in both
peacetime and wartime. For lawyers, that might be
enough. Mr. Robinson’s proposal, however, was ad-
dressed not so much to lawyers and judges as to those
actually responsible for waging war, who should know
in advance that institutionalized discrimination on racial,
ethnic or religious grounds was specifically prohibited as
a war crime. Further, Mr. Yamada had referred to a dif-
ference in the threshold levels in the chapeaux to articles
17 and 18. Actually, that difference was another reason
for adopting the proposal. Admittedly, it would involve
repetition, but it would not be the first instance of repeti-
tion in the draft Code—article 18, subparagraph (a)
(viii), and subparagraph (f) (iii), ‘‘taking of hostages’’,
being a case in point.

9. Mr. LUKASHUK said that, while he understood and
was not opposed to the idea behind Mr. Robinson’s pro-
posal, he considered that any systematic comparison of
the proposal with article 17 could have adverse results
since it could be interpreted as limiting other crimes
against humanity to times of peace.

10. Mr. GUNEY said that he, too, experienced some
difficulty with the proposed provision. First, it would be
redundant in that the same provision already figured in
article 17, subparagraph (f), but also because the
chapeaux to articles 17 and 18, as well as the crimes
covered in those articles, were different.

11. Mr. THIAM (Special Rapporteur) said that he was
in favour of the proposal, since a particular act could be
characterized in two ways. For instance, an act commit-
ted in peacetime would be characterized as a crime
against humanity whereas, if it was committed in war-
time, it would constitute a war crime. That twofold char-
acterization, which was universally recognized, existed
even in internal law and was supported by a long line of
jurisprudence. Also, since there could be two aspects to
the same act, there was absolutely no reason for arguing
that, because the provision already figured in article 17,
it could not be included in article 18 as a war crime. It
would be a great pity if Mr. Robinson’s proposal was not
adopted, as the question would inevitably arise why
apartheid, of all the breaches listed as constituting a war
crime in article 85 of Protocol I, had been left out of the
Code. For once he had to disagree completely with the
Chairman of the Drafting Committee: he supported Mr.
Robinson’s proposal even if he was in a minority.

12. Mr. PAMBOU-TCHIVOUNDA, endorsing the
Special Rapporteur’s comments, said that the Commis-
sion must be consistent and logical in its approach. The
proposed provision, which had his support, should be
placed after subparagraph (c) (i) of article 18 rather than
after subparagraph (c) (ii). It should also be couched in

more concise terms and he therefore suggested that it
should be redrafted to read

*“‘Institutionalized discrimination on racial, ethnic or
religious grounds that could seriously disadvantage a
part of the population;”’.

13. Mr. PELLET said that he agreed with the sub-
stance of the idea underlying Mr. Robinson’s proposal,
namely, that apartheid should be punished even if it was
committed in wartime, but he thought that adoption of
the proposal would be highly counterproductive. Incor-
poration of Mr. Robinson’s provision in article 18 would
mean, a contrario, that if a crime against humanity was
committed in wartime, it was not punishable if it was not
enumerated. It was an extremely dangerous course and a
step backwards to Niirnberg, where crimes against hu-
manity and war crimes had been linked together. It was
particularly important for it to be understood that crimes
against humanity were punishable whether they were
committed in times of war or times of peace. In the cir-
cumstances, he was strongly opposed to implementing
Mr. Robinson’s proposal.

14, Mr. VILLAGRAN KRAMER said that the Draft-
ing Committee’s provision on war crimes enlarged
somewhat on the understanding of those crimes since the
time of the Charter of the Niirnberg Tribunal.* Having
regard to that enlargement, he believed that Mr. Pellet
was right and consequently he was not sure that he could
support Mr. Robinson’s proposal.

15. Mr. ROBINSON said he was not sure it was cor-
rect to say that, a contrario, other crimes against human-
ity listed in article 17 would not be punishable if com-
mitted in time of war because they were not expressly
listed in article 18. It was true that they would not be
punishable as war crimes; but they would certainly be
punishable as crimes against humanity, if committed
during an armed conflict. The essence of his proposal
was that institutionalized discrimination should be desig-
nated as a war crime eo nomine, irrespective of whether
it was a crime against humanity, and would for that rea-
son also be punishable as such if committed in time of
war. Such an assertion had an entirely different legal
character from an assertion that an act which was a
crime against humanity was punishable equally in war-
time and in peacetime. Did the Commission believe that
institutionalized discrimination, eo nomine, warranted
designation as a war crime? If that was the case, then the
mere fact that it was already included in article {7 as a
crime against humanity did not suffice to achieve that
purpose, and he very much doubted that a reference in
the commentary would solve the problem.

16, Mr. CRAWFORD said that the difficulty with in-
corporating the elements of article 17 in article {8 was
that the preconditions for the commission of a crime
against humanity differed from those for a war crime.
The opening words of subparagraph (c) of article 18
were words not of description but of qualification. They
therefore implied that, if all or any part of article 17 was
incorporated therein, international humanitarian law
might possibly exculpate in the context of an armed

* See 2439th meeting, footnole S,
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conflict—which in respect of crimes against humanity
was simply not the case. So, for the reasons given by
Mr. Pellet and which he himself had expressed in a
rather different form, he believed that Mr. Robinson’s
intention could be adequately spelt out in the commen-
tary to article 17, and also usefully referred to in the
commentary to article 18. However, to try textually to
incorporate parts of article 17 in article 18, which had a
different chapeau containing words of qualification, was
a dangerous undertaking.

17. Mr. TOMUSCHAT said that, in spite of Mr. Rob-
inson’s lengthy explanation, he could still see no differ-
ence in essence between crimes against humanity and
war crimes. They were all crimes against the peace and
security of mankind and thus fell within the purview of
the Code. Furthermore, if the proposal was inserted as
subparagraph (c¢) (iii), the subject-matter would apply
only to international conflicts, with the misleading impli-
cation that it did not apply to internal conflicts. The pro-
posal was thus wrongly placed.

18. Mr. de SARAM said that Mr. Robinson had made
it clear (2446th meeting) that his proposal was made on
the basis of article 85 of Protocol I, which contained a
provision concerning apartheid. Protocol II contained no
such provision. For that reason, any suggestion that Mr.
Robinson’s provision should also be included in the sec-
tion of article 18 dealing with internal armed conflicts
would be ill-considered, since its inclusion therein would
certainly not be possible in terms of existing law.

19. Mr. THIAM (Special Rapporteur) noted that many
members who were opposed to the proposed provision
wished him to state in the commentary that the provision
was applicable in time of war. In that case, that state-
ment might as well be placed in the main body of the ar-
ticle. It seemed to him that, whenever members were un-
able to agree on a provision, they asked the Special
Rapporteur to deal with the matter in the commentary.
That was very much easier said than done.

20. Mr. ROBINSON said that, notwithstanding the
Special Rapporteur’s reservations, he agreed with Mr.
Crawford that a carefully worded comment on the ques-
tion in the commentary to article 17 and also to article
18 would be a satisfactory solution.

21. Mr. Sreenivasa RAO said that, like Mr. Robinson,
he believed that if provisions from certain sources were
being incorporated, they should be incorporated as fully
as possible and that, where matter was deleted from
those sources, the deletion must be explained. In the pre-
sent case the explanations given appeared to be slightly
contradictory. However, if a consensus could be built
around them he would not oppose it.

22. Mr. PAMBOU-TCHIVOUNDA apologized for re-
verting to a provision that had already been adopted by
the Commission. However, the idea that crimes against
humanity could be committed in peacetime as well as in
time of war was of such crucial importance that it should
appear in the chapeau to article 17, rather than merely
being consigned to the commentary to that article.

23. Mr. PELLET said he agreed with the substance of
Mr. Pambou-Tchivounda’s remarks. The Special Rap-

porteur, on the other hand, was guilty of putting words
into some members’ mouths. He was not asking the Spe-
cial Rapporteur to take on the task of expressing Mr.
Robinson’s concerns in the commentary; indeed he con-
tinued to be opposed to recourse to the commentary as a
means of resolving genuine problems. What he had actu-
ally envisaged was that the commentary, or the chapeau
to article 17, should explain, first, that crimes against hu-
manity were crimes against the peace and security of
mankind whether committed in peacetime or in time of
war; secondly, that if the Commission had not taken up
in article 18, the equivalent of article 85 of Protocol I,
the reason that it was drafting, not a Protocol to the Ge-
neva Conventions of 12 August 1949, but a code of
crimes against the peace and security of mankind, and
since the crime was already covered in article 17, there
was no need to repeat it in article 18. If the matter was
tackled in that way it would be possible to eliminate the
very serious risk that acts not listed in article 18 might
go unpunished in time of war. Apartheid, like all crimes
against humanity, should be punishable in peacetime and
in wartime. War crimes, as distinct from crimes against
humanity, were lex specialis.

24. Mr. YANKOV said he was becoming convinced
that Mr. Robinson’s proposed amendment would only
lead to greater difficulties in interpretation and applica-
tion of the provisions of article 18.

25. Mr. VILLAGRAN KRAMER said that, in the first
place, the task of the Commission was not to expand on
the Additional Protocols to the Geneva Conventions of
12 August 1949 or on the International Convention on
the Suppression and Punishment of the Crime of Apart-
heid but to regulate specific crimes against the peace and
security of mankind. Secondly, he still doubted whether
all the acts characterized as crimes against humanity
could be reputed war crimes in time of war. If only some
of those acts could be regarded as war crimes, that was a
different matter, but to claim that all such acts could be
so regarded was perhaps to extrapolate. Thirdly, the
Commission must tread warily with regard to the ques-
tion of ethnic and religious groups in wartime. It was
doubtful whether Mr. Robinson’s proposal was a posi-
tive contribution in the context of war crimes, nor should
the commentary clarify an issue on which the Commis-
sion itself was far from clear. The Special Rapporteur
should not be asked to interpret a consensus that did not
exist.

26. Mr. THIAM (Special Rapporteur) agreed with Mr.
Villagran Kramer’s comments. He reiterated that one
and the same act could have two different characteriza-
tions in international as well as internal law. If it was
possible to consider that one and the same act constituted
both a war crime and a crime in peacetime, it should be
covered by both articles 17 and 18. That was the case in
the present instance. If Mr. Robinson withdrew his pro-
posal, he would try to reflect it in his commentary. In
any case, he was convinced that it was wrong to say that
one and the same act could not be covered in the frame-
work of crimes against humanity and in the framework
of war crimes when that act had a twofold characteri-
zation.
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27. Mr. ROSENSTOCK said he agreed with Mr. Pel-
let’s comment. The absolutely essential point to be made
was that crimes against humanity applied both in peace-
time and in time of war. Nobody had ever doubted that
they applied in time of war, so the present discussion
was somewhat astonishing. The question was: did they
apply in peacetime? Since 1945 it had been clearly es-
tablished that they did indeed apply in peacetime as well
as in wartime, which meant that the perpetrators could
be punished for the crime. The designation to be given to
the crime did not go to the essence of the matter and to
worry about it would lead only to muddle. The Commis-
sion should make things clear in the commentary.

28. Mr. LUKASHUK said that two questions were not
clear. First, he had a purely legal difficulty with Mr.
Robinson’s proposal, for subparagraph (c) covered
crimes that represented violations of international hu-
manitarian law. He did not think, however, that apartheid
was a part of international humanitarian law. Secondly,
if the Commission wished to include apartheid among
war crimes, logically, it would also have to include
genocide among war crimes. He would be grateful if the
Special Rapporteur would clarify that issue.

29. The CHAIRMAN asked whether Mr. Robinson
was prepared to agree that his proposal should be re-
flected in the commentary to article 17, along the lines
proposed by Mr. Pellet. Mr. Pambou-Tchivounda had
also proposed amending the chapeau of article 17, but
that, perhaps, was too far-reaching a proposal.

30. Mr. ROBINSON said he would be content with an
appropriately worded commentary.

31. Mr. PAMBOU-TCHIVOUNDA said he wished
formally to propose that, in order to confer on the issue
the importance it deserved, the words “‘, in time of peace
or in time of war’’ should be added to the chapeau to ar-
ticle 17, after the word ‘‘group’’. It was not his inten-
tion, however, to bulldoze the Commission into accept-
ing his proposal.

32. The CHAIRMAN noted that Mr. Pambou-
Tchivounda did not insist on his proposal, and that the
alternative proposal, namely that the matter should be
dealt with in the commentary, was acceptable to Mr.
Robinson.

33. Mr. HE said that the concept of crimes against hu-
manity stemmed from the Charter of the Niirnberg Tri-
bunal. Originally, it had applied to offences committed
in peacetime. The scope of such crimes had now been
extended to cover offences committed in time of war.
The Commission should exercise caution on that point,
and he would therefore prefer the explanation to appear
in the commentary, rather than in the actual article itself.

34. Mr. YANKOV said that, if the additional wording
proposed by Mr. Pambou-Tchivounda was inserted in
the chapeau of article 17, on crimes against humanity,
similar action would have to be taken in respect of arti-
cle 16, on genocide. To embark on such changes at the
current advanced stage of the proceedings was extremely
risky, and he appealed to Mr. Pambou-Tchivounda to
exercise wisdom and restraint.

35. Mr. PAMBOU-TCHIVOUNDA said that shortage
of time ought not to prevent the Commission from con-
sidering important issues. Points that were shelved at the
present stage were bound to come up elsewhere in the
form of criticisms levelled at the Commission by Gov-
ernments. He himself, when he came to act as his Gov-
ernment’s representative rather than as a member of the
Commission, would not hesitate to draw attention to any
shortcomings he might find in the Commission’s draft.

36. Mr. THIAM (Special Rapporteur) said that he
would have no objection to accepting Mr. Pambou-
Tchivounda’s proposal, but if the majority view was that
an explanation in the commentary would suffice he
would, of course, comply.

37. Mr. KABATSI wondered whether to explain that
crimes against humanity could occur in time of peace as
well as in time of war would not be to state the obvious.
Besides, if such an explanation was included in the com-
mentary to article 17, a similar one should also be added
to the commentary to article 16. However, he would not
oppose the wish of the majority of members.

38. The CHAIRMAN, supported by Mr. Sreenivasa
RAO, said that the general sentiment appeared to be to
incorporate a clarification in the commentary to article
17, to the effect that the definition of crimes against hu-
manity applied both in peacetime and in wartime. He
said that, if he heard no objection, he would take it that
the Commission so agreed.

It was so decided.

39. Mr. VILLAGRAN KRAMER said that, if the Spe-
cial Rapporteur concurred, it might also be useful for the
commentary to article 17 to make it clear that crimes
against humanity committed in war time did not neces-
sarily have to be judged as war crimes. The point could
be of importance to countries where it was the rule to
impose the lesser penalty applicable.

40. The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission wished to
adopt article 18, subparagraph (c).

Article 18, subparagraph (c), was adopted.

Subparagraph (d) (concluded)

41. The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission wished to
adopt article 18, subparagraph (d).

Article 18, subparagraph (d), was adopted.
Subparagraph (e)

42. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that the text of subparagraph
(e) was modelled on article 3 of the statute of the Inter-
national Tribunal for the Former Yugoslavia® in that it
covered five breaches of The Hague Convention (IV) of
1907 and the Regulation annexed thereto and the Charter
of the International Military Tribunal.

5 See 2437th meeting, footnote 6.
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43. The list of violations of the laws or customs of war
in article 3 of the statute of the International Tribunal for
the Former Yugoslavia was not exclusive. The opening
clause of that article provided that: ‘‘Such violations
shall include, but not be limited to’’. The Drafting Com-
mittee, however, had felt that the degree of certitude nec-
essary for the Code made it imperative to avoid, to the
extent possible, an open-ended list of crimes. For that
reason, such a proviso was not included in the opening
clause of subparagraph (e).

44. Mr. IDRIS asked for clarification of the words
“‘unnecessary suffering’’ in subparagraph (e) (i). Was
there such a thing as necessary suffering, and should not
acts calculated to cause suffering be avoided in any
case?

45. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that the concept was a familiar
one in humanitarian law and the law of war. War was a
series of acts designed to put the enemy hors de combat,
and the suffering that resulted was considered to be nec-
essary if it formed an essential part of the act of war. In
the case of certain weapons, such as bullets which did
not simply kill but in addition caused prolonged agony,
the suffering was considered to be unnecessary. The
Drafting Committee had certainly not coined the phrase,
which was to be found in many documents pertaining to
humanitarian law. He personally did not think that an ex-
planation was called for, but the Special Rapporteur
could no doubt be asked to provide one in the commen-
tary if members of the Commission so desired.

46. Mr. ROBINSON said that, in the consideration of
subparagraph (b) (2446th meeting), he had drawn atten-
tion to the omission of the reference to demilitarized
zones to be found in paragraph 3 of article 85 of Protocol
I, which had served as the basis for subparagraph (b). He
proposed that the words ‘‘demilitarized zones or”’
should be inserted before the word ‘‘undefended’’ in
subparagraph (e) (iii).

47. Mr. CRAWFORD asked if the Chairman of the
Drafting Committee would explain why the reference to
demilitarized zones did not appear in the subparagraph
under consideration.

48. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that article 85 of Protocol I, in
which that reference was to be found, was not the source
of the text under consideration and had never been con-
templated in connection with the drafting.

49. Mr. ROBINSON said that, when he had raised the
point previously in connection with subparagraph (&),
there had seemed to be general agreement that a refer-
ence to demilitarized zones should be included at an ap-
propriate place. Without venturing to say whether sub-
paragraph (e) (iii) was or was not that place, he strongly
held to the view that the provision on demilitarized
zones appearing in Protocol I should be reflected some-
where in the article on war crimes of the draft Code.

50. Mr. ROSENSTOCK said that he would see no ob-
jection to explaining in the commentary that the form of
language used in subparagraph (e) (iii) encompassed de-
militarized zones. If, as Mr. Robinson was proposing, a

reference to demilitarized zones was included in the arti-
cle itself, the commentary would have to make it very
clear that the departure from the text of article 3 of the
statute of the International Tribunal for the Former Yu-
goslavia in no way implied that the statute failed to
cover demilitarized zones.

51. Mr. THIAM (Special Rapporteur) said that he
would prefer the latter of the two possible courses out-
lined by Mr. Rosenstock.

52. Mr. de SARAM said the issue had a technical as-
pect to which the Commission could not afford to be in-
sensitive. The matters dealt with in subparagraph (e) per-
tained to battlefield conditions. Members of the
Commission, who were not experts in the laws of war
and were unacquainted with the reasons why the refer-
ence to demilitarized zones had not been included in the
text of the statute of the International Tribunal for the
Former Yugoslavia, should hesitate before making any
change from the statute, which was the most recent pro-
vision on the subject. A reference in the commentary
would therefore be preferable to the addition proposed
by Mr. Robinson.

53. Mr. IDRIS, referring to subparagraph (e) (iv), pro-
posed that the words ‘‘works of art’’ should be replaced
by ‘‘literary and artistic works’’, thus bringing the text
more closely into line with the Berne Convention for the
Protection of Literary and Artistic Works.

54. Mr. FOMBA, referring to subparagraph (e) (iii),
commented that the concept of demilitarized zones
seemed to him to be covered by the words ‘‘undefended
towns, villages, dwellings or buildings’’. He therefore
failed to see the need for the proposed addition, but
would be prepared to go along with the majority view.

55. Mr. KABATSI said that he was inclined to agree
with the arguments advanced by Mr. de Saram. With re-
gard to Mr. Fomba’s point, a demilitarized zone that was
really completely demilitarized would indeed be covered
by the provision as it stood, but in practice it was never
possible to tell whether such a zone had not been infil-
trated by combatants.

56. Mr. GUNEY and Mr. TOMUSCHAT said that
they expressed support for Mr. Robinson’s proposal.

57. Mr. PAMBOU-TCHIVOUNDA said he too sup-
ported Mr. Robinson’s proposed insertion, but was
against using the commentary as a hold-all.

58. Mr. KABATSI said that it would be preferable to
insert the words at the end of subparagraph (e) (iii). The
first category of protected areas, namely, undefended
towns, villages, dwellings or buildings, should take
precedence.

59. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said he agreed with Mr. Kabatsi.
Subparagraph (e) (iii) would read:

““(iii)  Attack, or bombardment, by whatever means,
of undefended towns, villages, dwellings or
buildings or demilitarized zones.”’
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60. Mr. BARBOZA said that he endorsed the com-
ments by Mr. Kabatsi. A demilitarized zone was legally
defined as such, but it could be defended and could have
troops in it, in which case it could not be considered as a
sanctuary.

61. Mr. de SARAM said that, as he understood the in-
sertion, it meant that it would be an undefended demili-
tarized zone.

62. Mr. ROSENSTOCK said that it would be prefer-
able for the end of the subparagraph to read: ‘‘dwellings
or buildings or of demilitarized zones’’, the ‘‘of”’ serv-
ing to set off demilitarized zones from ‘‘undefended’’,
bearing in mind a situation in which, for example,
peacekeeping forces might be involved. Presumably,
everyone would agree on the need to make it clear in the
commentary that the addition was in no way indispen-
sable for the concept to be encompassed by the existing
formulation.

63. Mr. GUNEY said that he did not object to the in-
sertion, but did not agree with Mr. Rosenstock’s pro-
posal for an explanation in the commentary.

64. Mr. BARBOZA asked whether that meant that a
zone which had been declared demilitarized but in fact
was defended by military forces fell within the purview
of subparagraph (e) (iii). If so, it was unacceptable. It
must be understood that the demilitarized zone was actu-
ally demilitarized. He might be wrong, but he did not
think that the presence of peacekeeping forces could be
considered a violation of the demilitarization of the zone.
The idea of ‘‘undefended’’ was very important, because
a demilitarized zone was not a sanctuary to be used by
military forces in order to defend it.

65. Mr. ROSENSTOCK said that he would only be
able to accept the insertion of ‘‘demilitarized zones’’ if
the commentary made it clear that the Commission did
not regard the text as not including them in the absence
of that express form of language. Otherwise, it would
lead to an a contrario implication for the International
Tribunal for the Former Yugoslavia, which was the last
thing the Commission ought to be doing.

66. Mr. TOMUSCHAT said that one of the precondi-
tions of article 60 of Protocol I was that all combatants,
as well as mobile weapons and mobile military equip-
ment, must have been evacuated. Only then could a zone
be called demilitarized. Therefore, a zone with troops
could not be so termed. The presence of United Nations
peacekeeping contingents was a different matter alto-
gether, and he did not think that they constituted an ob-
stacle, because they were not combatants and therefore
did not change the nature of the demilitarized zone.

67. Mr. IDRIS said that he fully supported Mr. To-
muschat’s remark. It was important not to confuse the
context of the provision under consideration with the le-
gal status of peacekeeping. The terms of reference of
peacekeeping were totally different and had no bearing
on the subject under discussion.

68. Mr. BARBOZA said that he was grateful to Mr.
Tomuschat for his explanation, but then it must be
clearly stated that a demilitarized zone must be declared

as such, because otherwise any empty piece of land
would be a ‘‘demilitarized zone’’. There must be some
way of saying that its status as a demilitarized zone had
not been violated. A zone which had been declared de-
militarized did not cease to be a demilitarized zone just
because it had been occupied. It had been occupied in
violation of its status of demilitarized zone.

69. The CHAIRMAN said that, as the notion of de-
militarized zone was already defined in article 60 of
Protocol I, he wondered whether there was any need to
produce a new definition.

70. Mr. CRAWFORD said that, on the contrary, the
commentary must refer to demilitarized zones as inter-
preted in article 60 of Protocol I. That would of course
be picked up in the chapeau of the subparagraph on vio-
lations of the laws and customs of war, and to the extent
that article 60 now reflected laws and customs of war, it
would be incorporated by reference. It was not a ques-
tion of making any changes to the substance of the arti-
cle, but of making it clear. Although he had no objection
to inserting ‘‘demilitarized zones’’ as defined in article
60 of Protocol I, the Commission must be very careful
about any change suggesting either that such zones, as
defined, were not already covered or that the Commis-
sion was somehow qualifying article 60.

71. Mr. Sreenivasa RAO said that the more it was dis-
cussed, the more blurred the concept of a demilitarized
zone became. There was no need to redefine existing
texts or what was generally acceptable. Mr. Barboza had
made a good point, but it was clear that violation of a de-
militarized zone would come under the laws of war
themselves. The matter need not be addressed in the pre-
sent context. As Mr. Idris had pointed out, peace-
keeping had its own parameters. It was preferable simply
to set out the article and leave the commentary to the
Special Rapporteur.

72. Mr. YAMADA said he did not object to Mr. Rob-
inson’s proposal, but there was an additional element.
The purpose of subparagraph (e) (iii) was to protect the
victims of war. In speaking about undefended localities,
one assumed that there were protected persons inside
them, that is to say civilians. If the Commission added
““‘demilitarized zones’’, presumably it was clear that
there were also protected persons within the demilita-
rized zones. However, in the case of the demilitarized
zone on the Korean peninsula between the north and the
south, it was a no-man’s-land, and he did not think an at-
tack on that zone would constitute a war crime. In his
opinion, the concept of demilitarized zone should be
defined in the commentary.

73. Mr. BARBOZA said that he was willing to accept
the inclusion of demilitarized zones in subparagraph (e)
(iii) together with clarification of the concept in the com-
mentary, but it should take the form suggested by Mr.
Crawford, namely with a specific reference to article 60
of Protocol 1.

74. Mr. IDRIS said that there appeared to be agree-
ment on Mr. Robinson’s proposal as amended by
Mr. Rosenstock. Mr. Crawford had been stating the ob-
vious: that in the commentary, the Commission should
reiterate what article 60 of Protocol I stated. In his opin-
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ion, the two proposals, namely regarding the article itself
and the commentary, could be adopted.

75. Mr. KABATSI said that he had misgivings about
the concept of a demilitarized zone. Mr. Yamada’s point
was well taken: the purpose of subparagraph (e) (iii) was
to protect non-combatants and their property. Demilita-
rized zones often had no buildings or civilians but, for
example, a strip of desert. For that reason, he was not
sure that an attack on a demilitarized zone would consti-
tute a crime against the peace and security of mankind.

76. Mr. GUNEY said that, as he understood it, Mr. Ro-
senstock had suggested not an amendment to Mr. Robin-
son’s proposed insertion, but the inclusion of certain
points in the commentary. If the Commission agreed to
the insertion, then there was no need for the commentary
to be altered.

77. Mr. HE said that, unless a clear and unambiguous
definition of the term ‘‘demilitarized zones’’ could be
found, the Commission should be cautious about insert-
ing it in the subparagraph, because it might give rise to
abuse in an armed conflict or a war.

78. Mr. CRAWFORD said that the point made by Mr.
He and other members showed why it was so important
for the commentary to refer to Protocol I, article 60,
paragraph 7, which stated that *‘If one of the Parties to
the conflict commits a material breach of the provisions
of paragraph 3 or 6, the other Party shall be released
from its obligations’’ and that “‘In such an eventuality,
the zone loses its status’’ as a demilitarized zone. Such
status could, of course, be reaffirmed subsequently, but it
disappeared in the event of a material breach, Therefore,
the concerns voiced had in fact been incorporated in the
carefully drafted provision of article 60.

79. Mr. VILLAGRAN KRAMER said he was afraid
that the addition of certain acts as crimes would create
an obstacle to approval of the draft Code. He was putting
himself in the place of countries that might think the
Charter of the United Nations prohibited the use of
force, only to authorize it in certain circumstances. Thus,
war was banned. Except in specific cases, it was a crime.
The proposed insertion led the Commission to forget the
nature of the weapons currently used by armed forces.
He had in mind what everyone had seen on television in
connection with Irag, where in the Gulf war there had
been no demilitarized zones or areas in which weapons
had been prohibited.

80. Again, ICJ had not yet resolved the question
whether the use of atomic weapons was illegal or not. In
his view, the Commission should be realistic and should
not add too many elements, but should leave it to the
working group that would be appointed by the Sixth
Committee or the General Assembly to elucidate those
highly technical and military questions.

81. Mr. THIAM (Special Rapporteur) said that, in his
view, the draft article had been considered long enough.
The discussion should be closed, since a reference would
be made in the commentary, as pointed out by Mr.
Crawford, to Protocol I, article 60.

82. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said he agreed. However, the com-
mentary should address not only Mr. Crawford’s point,
but also the very concept of a demilitarized zone. The
commentary to article 60 stated that the expression was
not in itself very accurate and went on to refer to islands
such as those ceded by Italy to Greece and those situated
between Sweden and Finland, as well as to the demilita-
rized zones in Korea and in the Middle East between Is-
rael and its neighbours. In that regard the commentary
said:

It is quite clear that the drafters of Article 60 did not have such zones
in mind, even though they provided that demilitarized zones could be
created already in time of peace. In fact, such different types of de-
militarized zones, created by treaty, as mentioned above, are not cre-
ated for wartime but for peacetime, or at least for an armistice.

Then came what should be placed in the Commission’s
commentary:

In fact, this is the essential character of the zones created in Article
60: they have a humanitarian and not a political aim; they are spe-
cially intended to protect the population living there against attacks.

83. The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission wished to
adopt article 18, subparagraph (e) (iii) with the proposed
addition, and explanation in the commentary.

It was so agreed.

84, The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission wished to
adopt article 18, subparagraph (e), as amended.

Article 18, subparagraph (e), as amended, was
adopted.

85. Mr. KABATSI said he hoped that the proposal by
Mr. Idris concerning the protection of literary works, and
which basically had the protection of libraries in mind,
had also been included in the text as adopted.

86. Mr. CRAWFORD said it was his understanding
that the sole addition had been the one proposed by Mr.
Robinson.

87. Mr. IDRIS said that the commentary should em-
phasize the need to protect literary works, but his sug-
gestion had not been meant as an amendment to the arti-
cle itself.

88. Mr. ROSENSTOCK said it was clear to him that
the reference in subparagraph (e) (iv) to ‘‘works of art
and science’’ also included literary works.

The meeting rose at 1.05 p.m.

6 C. Pilloud and others, Commentary on the Additional Protocols of
8 June 1977 10 the Geneva Conventions of 12 August 1949: Commen-
tary on the Protocol Additional to the Geneva Conventions of 12 Au-
gust 1949 and relating to the Protection of Victims of International
Armed Conflicts (Protocol 1) (Geneva, ICRC, Martinus Nijhoff,
1987), p. 709.

7 Ibid.
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2448th MEETING

Wednesday, 26 June 1996, at 10.05 a.m.

Chairman: Mr. Ahmed MAHIOU

Present: Mr. Al-Baharna, Mr. Arangio-Ruiz, Mr. Bar-
boza, Mr. Bennouna, Mr, Bowett, Mr. Calero Rodrigues,
Mr. Crawford, Mr. de Saram, Mr. Fomba, Mr. Giiney,
Mr. He, Mr. Idris, Mr. Kabatsi, Mr. Kusuma-Atmadja,
Mr. Lukashuk, Mr. Mikulka, Mr. Pambou-Tchivounda,
Mr. Pellet, Mr. Sreenivasa Rao, Mr. Rosenstock,
Mr. Thiam, Mr. Tomuschat, Mr. Vargas Carreiio,
Mr. Villagran Kramer, Mr. Yamada.

Draft Code of Crimes against the Peace and Security
of Mankind' (continued) (A/CN.4/472, sect. A,
A/CN4/L.522 and Corr.l, A/CN.4/L.532 and
Corr.1 and 3, ILC(XLVIII)/DC/CRD.3%

[Agenda item 3]

CONSIDERATION OF THE DRAFT ARTICLES
ON SECOND READING® (continued)

ParT TWO (Crimes against the peace and security of
mankind) (continued)

ARTICLE 18 (War crimes) (concluded)

1. The CHAIRMAN invited the Commission to con-
tinue its consideration of draft article 18.

Subparagraph (f)

2. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that subparagraph (f), which
dealt with war crimes committed during armed conflict
not of an international character, followed the model of
article 4 of the statute of the International Tribunal for
Rwanda.' The wording of that article was closer to that
of article 4, paragraph 2, of Additional Protocol II to the
Geneva Conventions of 12 August 1949 than to the
wording of article 3 common to those Conventions. The
Drafting Committee had decided to follow the provision
of the statute of the International Tribunal for Rwanda
because, in its view, that was the most recent statement
of the relevant law. It was a step, moreover, that took ac-

! For the text of the draft articles provisionally adopted on first
reading, see Yearbook . .. 1991, vol. 11 (Part Two), pp. 94 et seq.

2 Reproduced in Yearbook . . . 1996, vol. II (Part One).

3 For the text of draft articles 1 to 18 as adopted by the Drafting
Committee on second reading, see 2437th meeting, para. 7.

4 See 2437th meeting, footnote 7.

count of the reality of contemporary armed conflict and
that had already been endorsed by the Security Council.
Not to follow the model of the statute of the Interna-
tional Tribunal for Rwanda might have been considered
regressive.

3. Subparagraph (f) (i) corresponded to article 3, para-
graph 1 (a), common to the Geneva Conventions of
12 August 1949 and to article 4, paragraph 2 (a), of Pro-
tocol II. Subparagraph (f) (ii) corresponded to article 4,
subparagraph (b), of the statute of the International Tri-
bunal for Rwanda and to article 4, paragraph 2 (b), of
Protocol II. Subparagraph (f) (iii) corresponded to arti-
cle 4, subparagraph (c), of the statute of the International
Tribunal for Rwanda, to paragraph 1 (&) of article 3,
common to the Geneva Conventions, and to article 4,
paragraph 2 (c), of Protocol II. Subparagraph (f) (iv) cor-
responded to article 4, paragraph 2 (d), of Protocol II.
Subparagraph (f) (v) was taken from article 4, subpara-
graph (e), of the statute of the International Tribunal for
Rwanda, which, in turn, was taken verbatim from arti-
cle 4, paragraph 2 (e) of Protocol II. It also corresponded
to article 3, paragraph 1 (c), common to the Geneva
Conventions. The difference between subparagraph (f)
(v) and paragraph 1 (¢) of common article 3 was that the
latter did not give examples of such outrages upon per-
sonal dignity, whereas article 4, paragraph 2 (e), of Pro-
tocol II, and article 4, subparagraph (e), of the statute of
the International Tribunal for Rwanda did give examples
of such practices. Subparagraph (f) (v) was also the same
as article 18 (d). Subparagraph (f) (vi) corresponded to
article 4, subparagraph (f), of the statute of the Interna-
tional Tribunal for Rwanda and to article 4, paragraph 2
(g), of Protocol II. Subparagraph (f) (vii) corresponded
to article 4, subparagraph (g), of the statute of the Inter-
national Tribunal for Rwanda, which was taken verbatim
from article 3 (d) common to the Geneva Conventions,
Subparagraph (f) thus codified provisions of existing
law.

4, Mr. FOMBA noted that, as the Chairman of the
Drafting Committee had stated, article 18, subparagraph
(H, modelled on article 4 of the statute of the Interna-
tional Tribunal for Rwanda, with the slight difference
that the latter provision gave the International Tribunal
for Rwanda the possibility of dealing with other offences
by specifying that ‘‘These violations shall include, but
shall not be limited to’’ the offences listed therein. The
difference deserved an explanation. In drafting the provi-
sion, the authors of the statute of the International Tribu-
nal for Rwanda had followed in the footsteps of the
Commission of Experts established pursuant to Security
Council resolution 935 (1994), on Rwanda, which had in
order to determine the legal foundations for the Tribu-
nal’s jurisdiction, considered several provisions for the
purposes of the legal qualification of alleged acts whose
commission it had proved possible to establish. The
Commission of Experts had concluded that systematic,
massive and flagrant violations had been committed of
article 3 common to the Geneva Conventions of 12 Au-
gust 1949 and of several provisions of Protocol I It had
therefore a broader concept of grave breaches committed
in armed conflict not of an international character. It
would of course be for the International Tribunal for
Rwanda to confirm or to invalidate that conclusion by
the Commission of Experts.
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5.  Mr. LUKASHUK said that he accepted the text of
subparagraph (f), but would like the word ‘‘protected’’
to be added before the word ‘‘persons’’ in the second
line of subparagraph (f) (i) for the sake of clarity.

6. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee), explaining that the Drafting Com-
mittee had not considered that point and that he was
therefore speaking as a member of the Commission, said
that Mr. Lukashuk’s proposal was, at first sight, a judi-
cious one, even if the reference to protected persons was
implicit in the chapeau of the subparagraph, which re-
ferred to ‘‘international humanitarian law applicable in
armed conflict not of an international character’’. Article
3, paragraph 1, common to the Geneva Conventions of
12 August 1949 contained the following definition of
protected persons:

Persons taking no active part in the hostilities, including members of
armed forces who have laid down their arms and those placed hors de
combat by sickness, wounds, detention, or any other cause, shall in all
circumstances be treated humanely, without any adverse distinction
founded on race, colour, religion or faith, sex, birth or wealth, or any
other similar criteria,

The article went on to state that the acts which it listed
‘“‘are and shall remain prohibited. .. with respect to the
above-mentioned persons’’. The addition of the word
‘‘protected’’ would make explicit what was already im-
plicitly contained in the text; it could be indicated in the
commentary that, in that particular case, the words ‘‘pro-
tected persons’’ referred to persons covered by article 3,
paragraph 1, common to the Geneva Conventions of
12 August 1949.

7.  Mr. THIAM (Special Rapporteur) associated him-
self with the comments of Mr. Calero Rodrigues. By re-
ferring to international humanitarian law applicable in
armed conflict not of an international character, the cha-
peau of subparagraph (f) indicated that protected persons
were the only persons referred to.

8. Mr. PAMBOU-TCHIVOUNDA said he wondered
whether it was appropriate to single out protected per-
sons in such a way. He was not sure whether any ‘‘un-
protected’’ persons existed and what the effect of thus
singling out the ‘‘protected’’ ones would be. He pro-
posed that the word par should be inserted after the word
particulier in the French text of subparagraph (f) (i) and
that the word ‘‘well-being’’ should be replaced by the
word ‘‘integrity’’ to bring the text into line with arti-
cle 17, subparagraph (j).’

9. Mr. TOMUSCHAT, supported by Mr. FOMBA,
said that he had serious doubts about the advisability of
adding the word ‘‘protected’’ before the word ‘‘per-
sons’’. As previous speakers had said, the concept was
implicit in the text and he feared that such singling out
might pave the way for interpretations a contrario and
could oblige the Commission to review other provisions
of subparagraph (f), in particular subparagraph (f) (v).

10. Mr. de SARAM associated himself with the com-
ments made by the Chairman of the Drafting Committee
and said that it was preferable to leave subparagraph (f)

5 For the text of article 17, subparagraphs (i) and (j), see 2444th
meeting, para. 1.

(i) as it stood, the explanations given on the subject of
article 3 common to the Geneva Conventions of 12 Au-
gust 1949 and article 4 of Protocol II being reproduced
in the commentary.

11. Mr. ROSENSTOCK said that he, too, thought that
it would be better to reproduce in the commentary the
terms used in article 3 common to the Geneva Conven-
tions of 12 August 1949 rather than to refer to *‘pro-
tected persons’’ in subparagraph (f) (i).

12. Mr. LUKASHUK said that he was not convinced
by Mr. Tomuschat’s arguments, if only because the ap-
plication of international humanitarian law in armed con-
flict not of an international character represented a spe-
cial case and a relative novelty. Furthermore,
subparagraph (i) was different from the other subpara-
graphs of subparagraph (f) because the acts covered by
those other subparagraphs were prohibited in respect of
all persons, including those that were not protected.
They were crimes of a general nature. However, he
would not oppose the consensus provided that the expla-
nations given by Mr. Calero Rodrigues were reproduced
in the commentary.

13. The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission wished to
adopt article 18, subparagraph (f).

Article 18, subparagraph (f), was adopted.

Subparagraph (g)

14. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) recalled that the Commission had
referred to the Drafting Committee (2431st meeting) a
text dealing with the issue of damage to the environment
in the context of armed conflict, to be placed in the arti-
cle on war crimes. The result of the Drafting Commit-
tee’s work on that text appeared as subparagraph (g).
Having failed to reach consensus, the Committee was
proposing two alternatives. There had been general
agreement in the Drafting Committee that the Commis-
sion, in proposing such a provision, was engaged in pro-
gressively developing the law. For that reason, the open-
ing clause of the subparagraph, contrary to the
subparagraphs preceding it, did not speak of violations
of international humanitarian law. The wording used,
“‘in the case of armed conflict’’, indicated that the provi-
sion was lex ferenda. The expression ‘‘armed conflict’
appeared with no further qualification because the Com-
mission had agreed that the provision should apply to
armed conflict of an international as well as a non-
international character.

15. With regard to the text of the provision, both ver-
sions were inspired by paragraph 1 of article 55 of Addi-
tional Protocol I to the Geneva Conventions of 12 Au-
gust 1949. Both texts referred to ‘‘using methods or
means of warfare not justified by military necessity’’. It
should, however, be mentioned that some members of
the Drafting Committee, while consenting to the reten-
tion of the words ‘‘not justified by military necessity’’,
would have preferred their deletion.

16. The most significant difference between the two
texts was related to mens rea, or criminal intent. In alter-
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native A, the use of methods and means of warfare was
specified as being with the intention to cause wide-
spread, long-term and severe damage to the natural envi-
ronment, while, in alternative B, it would suffice to use
such methods and means of warfare in the knowledge
that they would cause widespread, long-term and severe
damage to the natural environment.

17. In both alternatives, the damage to the environment
had to gravely prejudice the health or survival of people.
Moreover, in order for the act to come under the Code, it
had to possess some degree of gravity. In alternative A,
the requirement of intent also extended to causing grave
prejudice to human health. In alternative B, however, the
requirement of knowledge did not extend to the fact that
such damage would occur. Both alternatives required
that damage to the environment and prejudice to human
health should have occurred in order for a particular use
of methods and means of warfare to come under sub-

paragraph (g).

18. There was one other difference between the two al-
ternatives. In alternative A, the object of prejudice to
health or survival was ‘‘the’” population. The definite ar-
ticle implied that the population was that of the place
where damage to the environment had occurred. That
was the formula adopted in article 55 of Protocol 1. Al-
ternative B, however, spoke of ‘‘a’’ population, with the
intention of including not only the population of the
place where the environmental damage occurred, but
also the population outside the immediately affected
zone.

19. As previously explained, the Drafting Committee
had been divided on the issue and had felt that a decision
of such importance should be made by the Commission,
in the hope that the Commission would be able to agree
on a single text.

20. Mr. THIAM (Special Rapporteur) said that the
Commission obviously could not submit two alternatives
to the General Assembly. His own preference was for al-
ternative A because it took account of intent. A provi-
sion of criminal law was involved and criminal intent
was a constituent element of a crime; there would be no
crime in the event of environmental damage caused by
negligence or lack of due care.

21. Mr. HE said that, in his view, crimes against the
environment should be included in the draft Code of
Crimes against the Peace and Security of Mankind. Both
alternatives A and B were modelled on article 55 of
Protocol I and two comments were called for in that re-
gard.

22. The first point was whether the word ‘‘environ-
ment’’ covered man-made environmental installations
such as dykes and dams. Damage caused to such instal-
lations could have serious consequences for the health
and survival of the civilian polgulation. The commen-
taries to article 55 of Protocol I" stated that changes to
the ‘‘environment’’ could form part of means of warfare.
In that context, not only objects protected under article
54 of Protocol I, entitled ‘‘Protection of objects indis-
pensable to the survival of the civilian population’ but

6 See Pilloud and others, op. cit. (2447th meeting, footnote 6).

also those protected under article 56, entitled ‘‘Protec-
tion of works and installations containing dangerous
forces’’, could be regarded as ‘‘environmental installa-
tions”’. Yet, in the wording of alternatives A and B as
proposed by the Drafting Committee, the term ‘‘natural
environment’’ appeared. Were man-made environmental
installations, such as dams and dykes, therefore covered
by the notion of ‘‘natural environment’’. At the very
least, an explanation should be given in the commentary
to clarify the precise meaning and scope of the notion of
‘‘environment’’ and ‘‘natural environment’’.

23. Secondly, for severe damage to the environment to
constitute a war crime, two conditions had to be met:
means of warfare ‘‘not justified by military necessity”’
must have been used, and they must have been used
“‘with the intent’’ to cause damage. Those two elements
should be included in the provision adopted. Another
important factor should also be taken into consideration,
namely, that environmental damage could be caused by a
State in the exercise of its right of self-defence or for the
purpose of maintaining its territorial integrity and inde-
pendence. In such a case, a derogation from the prohibi-
tion set forth in the provision under consideration would
be necessary. In that connection, the commentaries to ar-
ticles 54, 55 and 56 of Protocol I cited examples of se-
vere damage to the environment, such as, the scorched
earth policy followed by China during the Sino-Japanese
war (1937-1945) and other examples that justified the
use of such means of warfare to slow down the invasion
of the aggressor. In such cases, the party to the conflict
defending its territory had to take such extreme measures
due to an imperative military necessity, but it had no in-
tent to cause damage to the life and survival of its own
people.

24. In view of the foregoing, the Commission should
adopt alternative A and it should be explained in the
commentary that the acts punishable under subpara-
graph (g) would be justified if they were committed by a
State in the exercise of its right of self-defence or to
maintain its territorial integrity and national independ-
ence.

25. Mr. CRAWFORD said that, in his view, the ex-
pression ‘‘not justified by military necessity’’, which ap-
peared in both alternatives, suggested that the acts cov-
ered in the provision could sometimes be lawful. Unless
that wrong impression were corrected in the commen-
tary, subparagraph (g) would be unacceptable. A related
concern raised by Mr. He was that self-defence was not
the only situation involving military necessity: the ag-
gressor also had his own military necessity. But, aggres-
sion of course constituted a crime in itself and came
within the ambit of another provision in the draft Code.
He could therefore accept alternative A provided that the
commentary reflected his concerns.

26. Mr. ROSENSTOCK said that he wished to record
his agreement with the comment made by Mr. Pellet
(2430th meeting) that crimes against the environment
were lacking in any legal basis either in internal law or
in international law. But, as already noted, the events
that had taken place in the Gulf war had had a consider-
able influence on the views with respect to that crime
that had led to General Assembly resolution 47/37,
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which stated that ‘‘destruction of the environment, not
justified by military necessity and carried out wantonly,
is clearly contrary to existing international law’’. A num-
ber of conferences, meetings and symposia had subse-
quently been held following which the Secretary-
General had decided that the international community
was not prepared to create a new body of international
rules and that it wished to abide by the existing law.

27. In his view, therefore, extreme caution was re-
quired when characterizing crimes against the environ-
ment: punitive provisions should be confined to the most
heinous acts, those that were truly unacceptable. It was
important not to try to make subparagraph (g) say too
much.

28. Although he was not altogether convinced by alter-
native A and had reservations about the subparagraph it-
self, he was prepared to join in any consensus reached on
its wording provided, as Mr. Crawford had said, that the
necessary explanations were given in the commentary.

29. Mr. LUKASHUK said he considered that the draft
Code should include a provision like that in subpara-
graph (g). The bases for that provision lay in positive
law, such as the Convention on the Prohibition of Mili-
tary or Any Other Hostile use of Environmental Modifi-
cation Techniques or even Protocol I. The Commission
was therefore bound to cover environmental damage in
the draft Code. Furthermore, at the fiftieth session of the
General Assembly, the majority of Member States had
come out in favour of characterizing ‘‘ecocide’’ as a
crime, and only three States, France, Brazil and the
Czech Republic were against it.

30. Mr. TOMUSCHAT pointed out that breaches of
the terms of articles 35 (Basic rules) relating to methods
and means of warfare and 55 (Protection of the natural
environment) of Protocol I were not covered by article
85 (Repression of breaches of this Protocol), as they did
not constitute ‘‘grave breaches’’ within the meaning of
that article. There had, however, been many develop-
ments since the adoption of Protocol I. Subparagraph (g)
had its bases in the general principles of law. No country
could agree to see its environment destroyed and the sur-
vival of its people placed in jeopardy. It also had bases
in positive law, as already noted.

31. The two proposed alternatives provided for an el-
ement of intent and rightly so, since intent was the basis
of a crime. The difference between the two alternatives
derived from the fact that the first provided for two lev-
els of intent: the intent ‘‘to cause wide-
spread . . . damage’’ and the intent to ‘‘gravely prejudice
the health . ..”’. That twofold requirement seemed to set
a very high threshold, whose elements would in any
event be almost impossible to prove.

32. Even if the Commission did not opt for alternative
B, it had already agreed, in articles 18, subparagraph (a)
(iv), to make ‘‘extensive destruction and appropriation
of property, not justified by military necessity and car-
ried out unlawfully and wantonly’” a crime. For exam-
ple, setting fire to forests as part of a scorched earth
strategy would fall within the scope of that subpara-
graph. Ecological crime was already therefore partly
covered.

33. As Mr. Crawford had pointed out, the expression
“‘not justified by military necessity’’ was somewhat
awkward, as it suggested that it was sometimes lawful to
place the survival of a population in jeopardy. If abso-
lutely necessary, that expression could be retained in al-
ternative B, but, if alternative A was adopted, it would
have to be omitted unless the necessary explanations
were given in the commentary.

34. Mr. He had rightly wanted to introduce a distinc-
tion between the aggressor and the victim of aggression
in an armed conflict. International humanitarian law,
however, knew no such distinction. Nonetheless, the vic-
tim state should at least have the right, in the case of
self-defence, to harm its own environment. His prefer-
ence was for alternative B.

35. Mr. KABATSI said that subparagraph (g) com-
manded his full support, as it was inconceivable to think
of protecting international peace and security without
also protecting the environment. The choice between al-
ternatives A and B actually depended on how bold the
Commission would want to be. Alternative A underlined
the twofold intent the perpetrator of the crime should
have: to cause damage and gravely to prejudice the sur-
vival of the population. That, however, as Mr. To-
muschat had pointed out, was a very high level of intent
and would in any event be difficult to prove in practice.

36. Consequently, although alterative A placed the em-
phasis on specific intent and alternative B provided for
responsibility by deduction in actual fact the difference
between the two was not so great: in both instances, the
facts of the particular case would have to be weighed to

" determine whether there had been ‘‘intent’” or ‘‘knowl-

edge’’. However, even in the case of self-defence,
a State could not, when at war, use a means, such as
poisoning waters, which no ‘‘military necessity’’ could
justify.

37. He would prefer alternative B, but would like the
words ‘‘a population’’ to be replaced by the words *‘the
population’’. If the Commission chose alternative A, he
would go along with the consensus, but it should be
noted that that alternative clearly raised the problem of
the exception of ‘‘military necessity’’. Was it possible to
have the intent to do something and at the same time be
obliged to do it by necessity?

38. It did not seem advisable to refer expressly in the
Code to the case of installations containing dangerous
forces, which Mr. He had raised, because anyone who
damaged installations of that kind necessarily caused
environmental damage.

39. Mr. FOMBA said that the category of crimes in
question was certainly no myth and very much a reality.
It was therefore amenable to a provision in the Code.
Such a provision, however, raised the problem of its ba-
sis in law and of its degree of positivity: was it, in that
particular case, a matter of lex lata or lex ferenda? For
his own part, he was prepared to go along with the argu-
ment that the field to be codified actually fell in between
the two, in that the legal basis for making the acts in
question a crime had not really been consolidated. Yet it
existed, in Protocol I (in particular, articles 35 and 55),
in Protocol II (in particular, articles 13 and 14) and also
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in the Convention on the Prohibition of Military or Any
Other Hostile Use of Environmental Modification Tech-
niques. It had just been said that the crimes in question
did not fall within the ambit of article 85 of Protocol I,
but the opening clause of paragraph 3 of that article did
indeed refer to “‘acts ... causing death or serious injury
to body or health’’; that wording should be compared
with the wording of alternatives A and B, which laid
down the same criteria, namely, intent and the conse-
quence.

40. The two alternatives proposed were not in fact very
different. It was difficult to have the intent to cause
damage without knowing that one would in fact cause it
and, conversely, it was difficult to commit an act without
intent when one knew the consequences in advance. But,
since the concept of intent was hallowed in legal
writings, in his view, alternative A should be chosen.

41. There remained the problem of ‘‘military neces-
sity’’ as an exception to the obligation to protect the en-
vironment. It was a difficult concept to interpret in a
general way. Moreover, it raised the problem of evi-
dence: how could the court be persuaded of the existence
of “‘military necessity’’? If, therefore, the Commission
retained that exception—although it would be better to
drop it—it could perhaps limit its scope by referring to
“‘imperative military necessity’’ to raise further the
threshold of applicability. That qualification was in fact
used in article 54, paragraph 5, of Protocol L

42. Even though there was no very solid basis in posi-
tive law, moral and legal reasons dictated the need to in-
clude subparagraph (g) in the draft Code and, for his
part, he would prefer alternative A.

43. Mr. YAMADA said that his preference was for al-
ternative B. He could see a difference between the two
proposed alternatives, which the Special Rapporteur had
brought out clearly: it was easier to prove that the perpe-
trator of an act had had the intent to commit that act than
to establish that he knew the consequences in advance.
But the difference was blurred when it came to sub-
stance, since, if a person knew the consequences of his
act and committed it none the less, he certainly had the
intent to commit it. The Commission had in any event
already recognized the element of ‘‘knowledge’’ in the
definition of crimes by providing for individual respon-
sibility in article 2, paragraph 3 (d), of the draft Code.

44, In his view, subparagraph (g) was a very important
provision of the Code. As to the choice of alternative,
despite his inclination, he would join in the general
consensus of opinion if alternative A commanded a
consensus.

45. Mr. GUNEY said that, while he was very much
alive to the arguments in support of alternative B, he had
a distinct preference for alternative A, quite simply be-
cause the element of intent was, as a general rule, a con-
stituent part of a crime and that was stated unambigu-
ously in alternative A. He would, however, accept that
alternative only if the Commission agreed to Mr. Craw-
ford’s proposal on the explanation to be given in the
commentary with regard to the interpretation of ‘‘mili-
tary necessity’’.

46. Mr. Sreenivasa RAO said that the Commission
could clearly not overlook widespread and long-term
damage which might be caused to the natural environ-
ment, although the military context in which it had been
decided to place such acts was very particular. He was
nevertheless not entirely satisfied with either of the pro-
posed alternatives. The question of the threshold of grav-
ity was not stated correctly in either one. In addition, the
relationship between the acts committed and the result-
ing consequences and the point at which such conse-
quences should be considered to come within the scope
of the Code were not specified clearly enough. He re-
called that the purpose of the Code was to be an instru-
ment of dissuasion by preventing the future commission
of acts which could be prosecuted under the Code, as
well as a basic reference to make the international com-
munity aware of the problem, provide it with guidelines
in that area and encourage it to be vigilant in preventing
that type of crime. The Code was meant to be applied in
actual situations and, in those circumstances, it was very
unfortunate that the proposed provisions were not more
precisely targeted.

47. It was probably too late to draft new proposals and,
if a choice had to be made between alternative A and al-
ternative B, he would choose the latter for the same rea-
sons as Mr. Tomuschat. Alternative B had the advantage
of eliminating the idea of ‘‘intent’’, which, because of its
subjective nature, gave rise to problems of both interpre-
tation and proof.

48. Mr. VARGAS CARRENO said that he fully sup-
ported the inclusion in the draft Code of the crimes men-
tioned in article 18, subparagraph (g). At the same time,
both of the proposed alternatives contained a subjective
element which was essential to the characterization of
the crimes in question. In alternative A, it was intent
and, in alternative B, it was knowledge. While it was
often necessary in criminal matters to base the definition
of crimes on subjective elements, it was better in draft-
ing an international instrument to place as much empha-
sis as possible on an objective description of the acts in
question in order to avoid problems of application, inter-
pretation and proof.

49. There was, as Mr. Sreenivasa Rao had noted, prob-
ably not enough time to revise the text substantially, but
the Commission might wish to consider the following
wording, which would help eliminate those subjective
elements:

‘‘using methods or means of warfare not justified by
military necessity and which cause widespread, long-
term and severe damage to the natural environment
and thereby gravely prejudice the health or survival of
the population, and such damage occurs.”’

50. Nevertheless, if the Commission adopted one
of the two proposed alternatives, he would be more in
favour of alternative B, with the idea, once again, of
attenuating the subjective element. In the event of war,
the belligerents’ objectives were, by definition, always
military objectives and the perpetrator of the harmful
acts could argue that he had never “‘intended’’ to cause
damage.
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51. Mr. VILLAGRAN KRAMER said he welcomed
the fact that the Commission had decided to include en-
vironmental damage in the Code. He regretted, however,
that the question had been raised only in the context of
armed conflict. Jurists from developed countries prob-
ably had concerns that were different from those of ju-
rists in the third world, who were dismayed at the fact
that it was possible, in time of peace, to cause damage to
the environment that was comparable to a genuine crime
against humanity.

52. The members of the Commission who, like him-
self, had participated in the debates in the Sixth Commit-
tee at the fiftieth session of the General Assembly could
not have failed to notice how much importance delega-
tions attached to that problem. He none the less re-
spected the Commission’s decision to take account only
of crimes against the environment in time of war and,
like Mr. Fomba, therefore had some doubts about the ap-
plicable law in that regard in the context of armed con-
flict. He was not a specialist in military law, but he had
not found provisions in the texts on the laws of war that
he had been able to consult which applied expressly to
the environment. That might be the result of the fact that,
until recently, the environment had not been regarded as
an asset to be protected by legal provisions. He had,
moreover, been struck by the fact that, during the Second
World War, the belligerents, which had, moreover, car-
ried out horrible massacres, had never thought to burn
down forests.

53. If there were no applicable rules of positive law,
the Commission might establish such rules with a view
to lex ferenda. To that end, it should, in his view, take
account of several criteria. Were the natural resources
which were damaged renewable or non-renewable? Was
the damage caused to those resources permanent or re-
versible? In that connection, it might be useful to use
wording similar to that of article 18, subparagraph (e) (i),
and refer to the employment of poisonous weapons for
the purpose of damaging the environment. The interna-
tional community had been moved by the excessive ex-
ploitation of the Amazonian forest, but what about the
destruction by napalm of the forests of Viet Nam? The
industrialized countries, which had a formidable array of
technical resources for preventing environmental dam-
age caused by natural catastrophes, as well as for inflict-
ing enormous damage on the environment of neighbour-
ing countries, needed to propose a more convincing
wording for that subparagraph. He had listened with in-
terest to the arguments put forward by the previous
speakers in favour of each alternative; he personally had
no preference.

54. Mr. MIKULKA said he was glad that the Commis-
sion had decided against its original idea of treating in-
tentionally caused damage to the environment as a sepa-
rate crime. In so doing, it would have strayed much too
far from its mandate, which was basically to codify the
law in force. The two alternatives proposed seemed to
him to represent a step forward from that point of view.
While preferring alternative B, he would agree to go
along with alternative A if that would help the Com-
mission reach a consensus, which was always desirable
from the standpoint of the progressive development of
the law.

55. Mr. CALERO RODRIGUES, speaking as a mem-
ber of the Commission, said that he also preferred alter-
native B, but was willing to accept alternative A. In both
texts, the central element was damage caused to the en-
vironment, which had to be widespread, long-term and
severe. The term ‘‘crime’’ always involved an element
of intent, but did it have to be a requirement that the per-
son who had done the damage had to have ‘‘intended’’
to cause it? It would be both sufficient and more logical
to specify that the person must have been aware of what
he was doing. He took note of the comment by Mr.
Crawford on the expression ‘‘not justified by military
necessity’’, which might imply a contrario the obliga-
tion to obtain an authorization, for example, to use cer-
tain substances as means of warfare.

56. Mr. LUKASHUK, reaffirming the view he had ex-
pressed in his earlier statement, said that he tended to
prefer alternative A, which appeared to be more in keep-
ing with positive law. The proposal made by Mr. Vargas
Carrefio would define as a crime under international law
any act which resulted in widespread, long-term and se-
vere damage to the environment, even where such dam-
age had not been caused either intentionally or even con-
sciously. He pointed out that the subjective element was
very important in criminal law.

57. On another matter, he fully understood Mr. Vil-
lagran Kramer’s concerns and sincerely hoped that the
Commission would be able to respond to them. That
would, however, mean starting all over and he was afraid
that the Commission would not have enough time to
do so.

58. Mr. de SARAM said that the provisions of arti-
cle 18, subparagraph (g), had not been drafted to protect
the environment or in an attempt to codify in an interna-
tional instrument the decisions of the United Nations
Conference on the Human Environment’ and the United
Nations Conference on Environment and Development.®
That was the work of UNEP. The Commission was con-
cerned in the current case with a much more limited
issue—that of damage caused to the environment in time
of armed conflict. It was not, of course, easy to know
what was justifiable in wartime. The two alternatives un-
der consideration were based mainly on article 55 of
Protocol I, but articles 54 and 56 would also be relevant.
Moreover, as Mr. He had rightly pointed out, the ques-
tion of self-defence could not be avoided in the case of
an international armed conflict.

59. In fact, alternatives A and B both seemed to him to
leave too much room for interpretation. As they stood,
they could end up defining as criminal behaviour acts
which might not be on the level of gravity implied by the
idea of a ‘‘crime against the peace and security of man-
kind’’. In short, the two proposed texts were too impre-
cise, had too broad a scope to be applicable in practice
and did not reflect existing law. Thus, while he under-

7 See Report of the United Nations Conference on the Human Envi-
ronment, Stockholm, 5-16 June 1972 (United Nations publication,
Sales No. E.73.11.A.14 and corrigendum).

8 See Report of the United Nations Conference on Environment and
Development, Rio de Janeiro, 3-14 June 1992 (A/CONF.151/
26/Rev.1 (Vol. I, Vol. I/Corr.1, Vol. 11, Vol. Il and Vol. III/Corr.1))
(United Nations publication, Sales No. E.93.1.8 and corrigenda).
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stood the Commission’s concern to take account of envi-
ronmental issues, he preferred to abstain and would not
choose either one alternative or the other.

60. Mr. YANKOV said that he had already made his
views known as a member of the Drafting Committee.
He was personally convinced that, under the pressure of
international public opinion, widespread, long-term and
severe damage to the environment would, one day or an-
other, be regarded as a crime against humanity. It was,
moreover, of little importance whether such a crime was
committed in wartime or in peacetime.

61. He nevertheless understood that the Commission
had to bow to practical considerations and draft texts not
for its own satisfaction, but to serve as instruments in re-
lations between States. He was accordingly prepared to
support either alternative A or alternative B, with a slight
preference for the latter, for the various reasons given by
those who had spoken before him.

62. Mr. KUSUMA-ATMADIJA said that he had al-
ready had an opportunity to point out, both in the work-
ing group on the issue of wilful and severe damage to
the environment (art. 26)° and in the Drafting Commit-
tee, that, by ‘‘criminalizing’’ acts such as those referred
to in subparagraph (g), the Commission was, in his view,
going too far given the current state of international law.
In such circumstances, it was understandable that he
should be tempted to abstain and not choose either of the
alternatives. He had never, however, been opposed to the
idea of including preliminary provisions in the draft
Code which could later be improved on as the situation
changed. If the proposed texts were thus seen as working
tools, he was willing to support them in order to facili-
tate consensus, taking account, however, of the com-
ments by Mr. Crawford and Mr. He. In that case, he had
a slight preference for alternative B.

63. Mr. THIAM (Special Rapporteur), referring to the
circumstances which had led the Commission to include
a text on the environment, said that, on first reading, he
had proposed a text applicable to the environment in
general and not exclusively to damage to the environ-
ment in the case of war crimes. Since most Governments
had held the view that it was too early for a text on the
environment, he had, with regret, put aside his draft. One
member had then requested that the Commission should
reconsider the question of damage to the environment;
the debate had been reopened in a plenary meeting and
the question had been referred to the Drafting Commit-
tee. The Commission had before it the results of the
Drafting Committee’s work and he noted that the mem-
bers were divided. In his view, if the Commission
wished to propose a text to the General Assembly, that
text must not, if it was not to be weakened, reflect too
much disagreement. The problem was actually more one
of expression than of a real difference of opinions, since
no one was excluding intent. Everyone acknowledged
that guilty intent was an absolute prerequisite for a
crime. Some members wanted intent to be referred to ex-
pressly, while others wanted to deduce it from the words
‘“‘in the knowledge that’’. The disagreement was there-
fore not one of substance and it was up to the Chairman

9 See 2427th meeting, footnote 1.

to find wording that would enable the Commission to
reach a consensus.

64. The CHAIRMAN, speaking as a member of the
Commission, said that he tended to be in favour of alter-
native B, for the reasons expressed by Mr. Tomuschat
and Mr. Yankov. Like them, however, he was open to
consensus solutions.

65. Speaking in his capacity as Chairman, he said that
he did not think that there was a real substantive dis-
agreement within the Commission. On so new and sensi-
tive a topic, it was normal that there should be differ-
ences in approach to crimes against the environment in
the framework of the draft Code. Thus, some members
would have preferred that such crimes should be referred
to in both wartime and peacetime; however, it was nec-
essary to take account of the views of States and to pro-
pose to them a draft which would be acceptable.

66. It was clear from the statements by the members of
the Commission that there was a preference for alterna-
tive B, but that those in favour of it were willing to ac-
cept alternative A in order to arrive at a consensus. The
Commission was in fact dealing with an area that in-
volved both the codification and progressive develop-
ment of international law and it would be reasonable to
refer a consensus text to the General Assembly. As part
of that consensus, the point made by Mr. Crawford must
be taken into account. The expression ‘‘not justified by
military necessity’’ gave rise to a serious problem be-
cause it could be concluded that the Commission might
be saying that the acts in question were lawful in other
circumstances. It might be suggested that Mr. Crawford
should include an explanation in the commentary which
would clearly show that that was not the Commission’s
intention, because that was an important point. On that
basis and taking account of the reservations and prefer-
ences of each member, he suggested that the Commis-
sion should adopt by consensus a provision which could
carry weight with States when they received the draft
Code. He therefore requested the members of the Com-
mission to support alternative A for the purpose of con-
sensus.

67. Mr. CRAWFORD said he agreed with the idea that
it was more important to arrive at a consensus on alter-
native A, with or without amendment, than to perpetuate
a dispute over two alternatives which, for the reasons
given by Mr. Fomba and others, were not as far apart as
some speakers had said. He wondered whether, as part of
a consensus, it might not be possible to dispel the doubts
he and others had about the reference to military neces-
sity by taking up Mr. Fomba’s idea of adding the word
“‘imperative’’ used in Protocol I and he expressly invited
the members of the Commission to adopt that proposal.

68. Mr. TOMUSCHAT said that, if a person intended
to cause widespread, long-term and severe damage to the
natural environment and thereby gravely to prejudice the
health or survival of the population, the acts committed
by such a person could never be justified by military ne-
cessity. In a spirit of consensus, he was therefore pre-
pared to go along with alternative A in preference to al-
ternative B. In the same spirit of consensus, however, he
believed the advocates of alternative A should agree to
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the deletion of the words ‘‘not justified by military ne-
cessity’’.

69. Mr. ROSENSTOCK said the fact that all texts in
related areas of the law, and most importantly, those of
ICRC, referred to military necessity justified the reten-
tion of that phrase in subparagraph (g). If the Commis-
sion were to begin amending that subparagraph in an at-
tempt to describe the military necessity involved in each
specific case, that would raise more problems than it
would solve. On the other hand, the Commission could
certainly indicate in the commentary that the degree of
military necessity must be very high indeed.

70. Mr. IDRIS said that he supported alternative A as
it stood. The Commission might specify in the commen-
tary the degree of military necessity that would justify
the results referred to in subparagraph (g), but, if it
started discussing whether the phrase in question should
be deleted or the word ‘‘imperative’’ should be added,
it would be calling the content of the entire text into
question.

71. Mr. AL-BAHARNA congratulated the Drafting
Committee on having succeeded in including in the draft
Code of Crimes subparagraph (g) in the form of two al-
ternatives. It was entirely understandable and justified
that it should have decided, for the purposes of the draft
Code, to limit the effect of that subparagraph to armed
conflict. When he had read the two alternatives, namely,
alternative A dealing specifically with intent (mens rea)
and alternative B relating to knowledge, he had initially
thought that he supported alternative A, but, hearing the
viewpoints expressed by other members, he was con-
vinced that it was advisable and appropriate to adopt al-
ternative B, which apparently had more supporters than
alternative A. Mr. Crawford had made a very useful
comment on the words ‘‘not justified by military neces-
sity’’. He shared Mr. Crawford’s concerns and agreed
with the Chairman’s suggestion that they should be
referred to in the commentary.

72. 1In view of the two proposals on alternative A,
made by Mr. Crawford and by Mr. Tomuschat, he had
the impression that the deletion of the words ‘‘not justi-
fied by military necessity’’ might enable members who
were in favour of alternative B, including Mr. To-
muschat, to support alternative A. That would be a very
good way of achieving consensus and the text would
read well without the qualification relating to military
necessity. He was therefore prepared to support that
solution.

73. He also had two other comments to make. First, in
view of the explanations by the Chairman of the Drafting
Committee on the difference between the definite article
before the word ‘‘population’’ in alternative A and the
indefinite article before that word in alternative B, he
proposed that, at least in the English text of alternative
A, the Commission should delete the word ‘‘the’’ before
the word ‘‘population’’. The subparagraph would then
refer to any population, whether in or outside the area
under consideration. Secondly, in the English text, the
words ‘‘and such damage occurs’’ were not very clear
and should be replaced by the words: ‘‘provided such
damage occurs’’.

74. Mr. THIAM (Special Rapporteur) said that the
Commission had now looked at the question from every
angle. He suggested that it should agree to the very wise
suggestion by the Chairman for the adoption of the text
and the inclusion in the commentary of all the comments
and reservations made, particularly with regard to the
idea of adding the word ‘‘imperative’’. The words
““military necessity’’ were found in all the conventions,
but had been criticized in many works on international
law.

75. Mr. CRAWFORD said that he was willing to draft
the commentary, incorporating the comment by Mr. Ro-
senstock that, in the context of the type of damage cov-
ered by subparagraph (g), the degree of military neces-
sity must be very high: the reservation would thus
already be implicitly contained in the text. On that basis
and on that basis alone, he was prepared to withdraw his
proposal.

76. The CHAIRMAN said the debate showed that the
Commission wanted to adopt alternative A, on the un-
derstanding that explanations would be included in the
commentary to reflect the views expressed and the pro-
posals made.

Alternative A of subparagraph (g) was adopted, on
that understanding.

77. Mr. TOMUSCHAT pointed out that, before adopt-
ing subparagraph (g), the Commission had not defined
the meaning of the word ‘‘long-term’’. At the Diplo-
matic Conference on the Reaffirmation and Develop-
ment of International Humanitarian Law Applicable in
Armed Conflicts, some representatives had maintained
that the term should be understood to mean about
10 years.'” The Commission had simply used that term
in its text without specifying what it actually meant and
it would now be up to judicial bodies to define it. Since
the Commission had not discussed the matter, it could
not be said to have endorsed the interpretation given by
certain representatives at that Conference.

78. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee), noting that the Commission had
adopted all the subparagraphs of article 18, proposed that
the article as a whole should be adopted. He recalled that
the title had been amended and now read: ‘‘War
crimes’’. Since any reference to exceptional gravity had
been deleted from the text, the Drafting Committee had
removed it from the title as well.

79. Mr. de SARAM said that, in his view, the title
‘“War crimes’’ did not adequately reflect the basic dis-
tinction made in existing law between international
armed conflict and armed conflict not of an international
character. Subparagraph (f) which the Commission had
just adopted dealt with armed conflict not of an interna-
tional character and the text was based on article 3 com-
mon to the Geneva Conventions of 12 August 1949 and
the relevant provisions of Protocol II, particularly article
4 on fundamental guarantees. Subparagraphs (a) to (e)
relating to international armed conflict were taken
mainly from The Hague Convention (IV) of 1907 and its

19 The fourth session was held in Geneva from 17 March to 10 June
1977.
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annex (Regulation concerning the Laws and Customs of
War on Land), as well as from the provisions on grave
breaches contained both in the Geneva Conventions of
12 August 1949 and in Additional Protocol I thereto.

80. The distinction in existing law between interna-
tional armed conflict and armed conflict not of an inter-
national character was relevant in terms of jurisdiction.
In the case of armed conflict not of an international char-
acter, international law provided that crimes came under
the national jurisdiction of the State in which the viola-
tion of the applicable international humanitarian law had
occurred. In the case of international armed conflict,
however, violations of existing law came under both na-
tional jurisdiction and obligatory universal criminal ju-
risdiction. That was the important distinction. In that
connection, he was not referring to the International Tri-
bunal for the Former Yugoslavia'' or to the International
Tribunal for Rwanda, both of which were governed by
and derived their authority from their statutes.

81. The expression ‘‘war crimes’’ applied under exist-
ing law exclusively to violations of The Hague Conven-
tion (IV) of 1907 and its Regulation and to the provi-
sions on grave breaches in the Geneva Conventions of
12 August 1949 and Protocol I. Applying that expression
to non-international armed conflicts or, in other words,
to internal conflicts would not be in line with its mean-
ing under existing law. It would have been infinitely
preferable to use the wording ‘‘Crimes in armed con-
flict’’ for the title, which would have covered both situa-
tions. He stressed that he had no argument with any sub-
stantive provision in article 18, subparagraph (f), and he
endorsed the idea that, when the acts it referred to were
committed as indicated in the chapeau of the article,
they were international crimes. The point he wanted to
make was that, if the Commission made no distinction
between international armed conflict and armed conflict
not of an international character, that would certainly
create confusion, in the public mind at least, about how
the wording of article 18 accorded with existing law.
Readers might wonder whether the Commission had not
been unduly innovative in using the phrase ‘‘War
crimes’’ to describe violations committed as part of
internal armed conflicts.

82. If the title of article 18 had been amended along
the lines he had suggested, the same amendment would
have had to have been made in the chapeau of the arti-
cle. In conclusion, he noted that the statute of the Inter-
national Tribunal for Rwanda, which dealt with an inter-
nal armed conflict, referred only to genocide and crimes
against humanity and used the provisions of article 3
common to the Geneva Conventions of 12 August 1949,
which, under existing law, applied to internal armed
conflict.

83. Mr. ARANGIO RUIZ endorsed the point of view
expressed by Mr. de Saram and said that it would have
been preferable to amend the title of article 18 and the
wording of the chapeau as well.

84. Mr. THIAM (Special Rapporteur) said the question
raised by Mr. de Saram had been extensively debated

1T See 2437th meeting, footnote 6.

several years earlier and he himself had questioned in his
seventh report'> whether the word ‘‘war’’ should be re-
tained or whether it should be replaced by the words
‘‘armed conflict’’. At that time, the Commission had felt
that, while war was regarded as unlawful, the expression
“‘war crimes’> had become so commonplace that it
should be retained in the title. It was, however, only a ti-
tle and the commentary could explain what was meant.
In any event, the Commission had already decided the
matter.

85. The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission wished to
adopt the title of article 18 as proposed by the Drafting
Committee.

It was so decided.

86. The CHAIRMAN invited the Commission to adopt
the chapeau of article 18.

87. Mr. IDRIS said the statement in the chapeau that
each of the war crimes covered by the article ‘‘consti-
tutes a crime against the peace and security of mankind”’
was illogical, since it gave the article an entirely differ-
ent treatment from the other substantive articles in the
draft Code, such as article 16 (Genocide) or article 17
(Crimes against humanity). Furthermore, since the
phrase ‘‘crimes against the peace and security of man-
kind’’ appeared in the title of the draft Code, it seemed
useless to repeat it in a rather arbitrary way in only one
article. That was not a legal problem, but merely one of
drafting.

88. He also wanted to make it clear that he would
have wished article 18, like articles 16 and 17, to contain
a clear-cut definition, which might read: ‘“War crime
means any of the following acts, when committed in a
systematic manner or on a large scale’’.

89. The CHAIRMAN said that it was difficult to draft
that provision along the lines of articles 16 and 17 be-
cause war crimes were not all of such gravity as to make
them crimes against the peace and security of mankind
under the Code. There were some war crimes, as defined
in humanitarian law conventions, which were not cov-
ered by the Code. The same was not true of genocide
and crimes against humanity, for which there was only
one definition. It was thus a drafting matter that ac-
counted for the difference in the wording of the chapeau
of article 18.

90. The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission wished to
adopt the chapeau of article 18.

It was so decided.

Article 18, as a whole, was adopted.

91. The CHAIRMAN recalled that the Commission
still had to take up Mr. Rosenstock’s proposal on crimes

12 See Yearbook. .. 1989, vol. 11 (Part One), p. 82, document
A/CN.4/419 and Add.\.
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against United Nations and associated personnel (ILC
(XLVIII)/CRD.2 and Corr.1).

The meeting rose at 12.50 p.m.

2449th MEETING

Thursday, 27 June 1996, at 10.05 a.m.
Chairman: Mr. Ahmed MAHIOU

Present. Mr. Al-Baharna, Mr. Arangio-Ruiz,
Mr. Barboza, Mr. Bennouna, Mr. Bowett, Mr. Calero
Rodrigues, Mr. Crawford, Mr. de Saram, Mr. Fomba,
Mr. Giiney, Mr. He, Mr. Jacovides, Mr. Kabatsi,
Mr. Kusuma-Atmadja, Mr. Lukashuk, Mr. Mikulka,
Mr. Pambou-Tchivounda, Mr. Pellet, Mr. Sreenivasa
Rao, Mr. Rosenstock, Mr. Thiam, Mr. Tomuschat,
Mr. Vargas Carrefio, Mr. Villagrin Kramer, Mr.
Yamada, Mr. Yankov.

Draft Code of Crimes against the Peace and Security
of Mankind' (continued) (A/CN.4/472, sect. A,
A/CN.4/1..522 and Corr.l, A/CN.4/L.532 and
Corr.1 and 3, ILC(XLVIII)/DC/CRD.3%

[Agenda item 3]

CONSIDERATION OF THE DRAFT ARTICLES
ON SECOND READING® (continued)

Part TWO (Crimes against the peace and security of
mankind) (continued)

ArTICLE 19 (Crimes against United Nations and associ-
ated personnel)

1. The CHAIRMAN said that, following the adoption
of the articles of the draft Code of Crimes against the
Peace and Security of Mankind proposed by the Drafting
Committee, the Commission at the current time, would
begin its consideration of a proposal for a new article on
crimes against United Nations and associated personnel
contained in a memorandum (ILC(XLVIII)/CRD.2 and
Corr.1). The revised text of the proposal, submitted by

! For the text of the draft articles provisionally adopted on first
reading, see Yearbook . . . 1991, vol. 11 (Part Two), pp. 94 et seq.

2 Reproduced in Yearbook . . . 1996, vol. 11 (Part One).

3 For the text of draft articles 1 to 18 as adopted by the Drafting
Committee on second reading, see 2437th meeting, para. 7.

Mr. Rosenstock at the suggestion of the Drafting Com-
mittee, read:

“*Crimes against United Nations
and associated personnel

*“1. A crime against United Nations and associ-
ated personnel means the intentional commission of:

““(@) A murder, kidnapping or other attack upon
the person or liberty of any United Nations or associ-
ated personnel;

‘‘(b) A violent attack upon the official premises,
the private accommodation or the means of transpor-
tation of any United Nations or associated personnel
likely to endanger his or her person or liberty.

*“2.  This article shall not apply to a United
Nations operation authorized by the Security Council
as an enforcement action under Chapter VII of the
Charter of the United Nations in which any of the per-
sonnel are engaged as combatants against organized
armed forces and to which the law of international
armed conflict applies.”’

The Commission also had before it a memorandum by
Mr. Pellet on the same subject (ILC(XLVIII)/CRD.5).

2. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said he wished to draw the Com-
mission’s attention to an issue discussed in the Drafting
Committee, namely the inclusion of an additional crime
in the draft Code. One member of the Drafting Commit-
tee, Mr. Rosenstock, had proposed that crimes commit-
ted against United Nations and associated personnel
should be included as a fifth crime under the draft Code
and had referred to General Assembly resolution 49/59,
which had adopted the Convention on the Safety of
United Nations and Associated Personnel. The Drafting
Committee had considered that it was not entitled to dis-
cuss the proposed article because it had only had a clear
mandate concerning a number of specific articles. The
proposal for the inclusion of attacks on United Nations
and associated personnel had received support from
some members of the Drafting Committee. It had been
noted that such attacks and the threat they posed to inter-
national peace and security were of concern to the Secu-
rity Council, the General Assembly and the Secretary-
General. The possibility of including crimes against
United Nations personnel had also been discussed in the
Preparatory Committee for the Establishment of an Inter-
national Criminal Court. However, the Drafting Com-
mittee had not found it appropriate to take a decision on
the issue of including that crime in the draft Code,
because it had not been discussed in plenary.

3. Mr. ROSENSTOCK, briefly summarizing his
memorandum, pointed out that nothing could be said to
be more clearly an attack against the peace and security
of mankind than an attack on the personnel of an
organization whose first purpose was to maintain inter-
national peace and security. By and large, as the
Secretary-General had pointed out in a note on the mat-
ter,* that in the past the fact of working under the banner

4 AJAC.242/1.
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of the United Nations provided personnel with safe pas-
sage and an unwritten guarantee of protection. Unfortu-
nately, that was no longer the case. In response to the
growing number of attacks on United Nations personnel
and calls from the Secretary-General and the Security
Council to take action, the General Assembly had estab-
lished a working group to elaborate a convention. Upon
the recommendation of the Sixth Committee, the Gen-
eral Assembly had adopted and opened for signature the
Convention on the Safety of United Nations and Associ-
ated Personnel.

4. It would be difficult to explain how another United
Nations body, one which reported to the Sixth Commit-
tee, could produce a draft Code of Crimes against the
Peace and Security of Mankind that ignored the Conven-
tion. There were crimes, such as genocide, which were
so terrible that they intrinsically required inclusion in
any list of crimes against the peace and security of man-
kind. Other crimes, such as some war crimes, were so
grave because of extrinsic factors.

5. The consequences of tolerating attacks against
United Nations personnel or failing to treat attacks
against them as one of the most serious crimes meant
failing to perceive the threat posed to the very existence
of the institution of peacekeeping. Peacekeeping by in-
terposition or military observers could not endure for
long if the international community did not protect the
United Nations personnel involved and take every op-
portunity, including the draft Code, to give evidence of
the seriousness of its commitment.

6. The proposed additional article replicated provisions
of the Convention on the Safety of United Nations and
Associated Personnel that dealt with individual criminal
responsibility for those who committed attacks against
United Nations personnel. Paragraph 1 of the proposed
article was based on article 9 of the Convention, which
was entitled ‘‘Crimes against United Nations and associ-
ated personnel’’. Paragraphs | (a) and 1(b) of the pro-
posed article repeated article 9, paragraphs | (a) and 1
(b), respectively, of the Convention. Subparagraphs (c),
(d) and (e) of paragraph | of article 9 of the Convention
were substantially covered by article 2 of the draft Code.
In that respect, the scheme was structurally the same as
one used by the Commission to handle, for example, the
Convention on the Prevention and Punishment of the
Crime of Genocide. The scope of the phrase ‘‘United
Nations and associated personnel’’ and the activities
covered must be understood as being identical to the
coverage of article 9 of the Convention. The use of iden-
tical formulations in the same context, the travaux
préparatoires that the Commission was creating at the
current time and the commentary could underline that
understanding and make it explicit. The meaning of the
term ‘‘United Nations personnel’”’ was straightforward
and scarcely needed further explanation, but again, could
and should be underlined in the commentary.

7. Paragraph 2 of the proposed new article repeated
verbatim article 2, paragraph 2, of the Convention on the
Safety of United Nations and Associated Personnel,
which had been agreed to by all concerned only after
lengthy negotiations and consultations. The precise
wording should be retained. As his memorandum stated,

the function of paragraph 2 was to ensure that, while
providing needed coverage to United Nations personnel,
conduct would not be made a crime on the grounds that
it was directed against personnel involved in a United
Nations operation which was mandated to take part and
was, in fact, taking part in a combat situation against
organized armed forces to which the laws of interna-
tional armed conflict applied. United Nations personnel
would be covered by the Convention and by the draft
Code unless they were covered by the law on interna-
tional armed conflicts.

8. Mr. Pellet, in his memorandum, argued that since at-
tacks on United Nations personnel had not been included
in the Charter of the Niirnberg Tribunal,® the Commis-
sion should omit them. But at that time, United Nations
peacekeeping had not existed. For that matter, genocide
had not been included in the Charter of the Niirnberg
Tribunal either. Personally, he preferred to include both
genocide and attacks on United Nations personnel in the
draft Code. Mr. Pellet argued that the problem of United
Nations personnel was not included in the statute of the
International Tribunal for the Former Yugoslavia® and
the statute of the International Tribunal for Rwanda.” As
in the case of Niirnberg and of genocide, the Convention
had come later. Likewise, the statutes of the Interna-
tional Tribunal for the Former Yugoslavia and the Inter-
national Tribunal for Rwanda did not include aggression,
but he was not sure there was wide agreement that that
constituted grounds for excluding aggression from the
draft Code.

9. Attacks against United Nations and associated per-
sonnel were attacks committed against persons who rep-
resented the international community and protected its
interests. Such attacks were committed against the inter-
national community itself. United Nations and associ-
ated personnel were often involved in situations in which
the national law enforcement or criminal justice systems
were not fully functional or capable of dealing with such
crimes, for example, in the case of failed States. If it did
not take the necessary step to protect those acting on be-
half of the organized international community, what kind
of message was the Commission, as a United Nations
body, sending forth? For all those reasons, he urged
adoption of the proposed article.

10. Mr. PELLET said that, although no one in the
Commission would reasonably deny that Mr. Rosen-
stock’s proposal was based on excellent intentions, in his
view the proposal was built upon an alarming and seri-
ous intellectual mistake: not all international offences
were crimes against the peace and security of mankind.

11. Crimes against the peace and security of mankind
were the ‘‘crimes of crimes’’, the most serious of all
crimes, and were anchored as such in the international
legal consciousness of humanity. It was perfectly obvi-
ous that that was not the case with Mr. Rosenstock’s
proposed new offence, even if the offence had been le-
gitimately created by the Convention on the Safety of
United Nations and Associated Personnel. Incidentally,

5 See 2439th meeting, footnote 5.
6 See 2437th meeting, footnote 6.
7 Ibid., footnote 7.
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it was interesting to see that the French text of the Con-
vention did not speak of crime, but of infraction (of-
fence). The text had been drafted in several official lan-
guages, and Mr. Rosenstock could not impose his
language upon the world. The choice of words was very
significant: the intention had been to create not a crime
in the legal sense of the term, but an offence.

12. At the current time, the Commission was being
told that more than a simple jus gentium crime, indeed a
crime against the peace and security of mankind, was in-
volved. The inclusion of such an offence in the draft
Code would call into question the entire exercise, and in
so doing the Commission would revert to a catch-all
Code and abandon the great progress made in confining
the Code to four crimes against the peace and security of
mankind. It was unacceptable simply to add to the list of
such crimes any troublesome offence that one wished.

13. Mr. Rosenstock had put words in his mouth. He
had not said that crimes against the peace and security of
mankind were such because they had been included in
the Charter of the Niirnberg Tribunal, but that the evolu-
tion of thought which had begun at Niirnberg and which
had led to the adoption of the statutes of the International
Tribunal for the Former Yugoslavia and the International
Tribunal for Rwanda had resulted in the view that those
crimes were different from other international crimes. As
he saw it, Mr. Rosenstock’s proposal would change the
very nature of the exercise, and instead of producing a
code of crimes against the peace and security of man-
kind, that is to say of exceptionally serious crimes which
called into question the very foundations of the interna-
tional legal system, the Commission would then be de-
fining international crimes, jus gentium crimes. But a jus
gentium crime was not necessarily a crime against the
peace and security of mankind.

14. It was unreasonable to regard as a crime against
the peace and security of mankind an invention which
was legitimate and laudable but which had definitely not
acquired such status in positive law. Mr. Rosenstock was
wrong from a legal point of view, and for his own part, if
any additional crime whatsoever was added to the “‘big
four’’, he would unfortunately be compelled to vote
against the draft Code as a whole.

15. Mr. LUKASHUK said that the question of the in-
clusion of crimes against peacekeeping forces could not
be more topical. United Nations personnel carried out
crucial peacekeeping functions. The dimensions of those
operations were growing, as were the number of victims,
self-sacrificing persons who served the cause of peace.
They must receive appropriate protection.

16. Mr. Pellet’s emotional and philosophical memo-
randum was disappointing. As to the use of the term
“‘crime’’ in the Convention, he would point out that, in
the Russian version, the word used (prestuplenie) meant
precisely that. Logically, an attack against peacekeeping
forces should be included among war crimes. Opponents
of such a move contended that United Nations
peacekeeping forces were not party to armed conflicts
and did not wage war and that therefore it was not a
question of humanitarian law. But in cases of self-
defence or when an attempt was made by armed forces
to hinder the implementation of the mandate of

peacekeeping forces, the latter became party to an armed
conflict, were entitled to use force, and the standards of
international humanitarian law extended to them. To
give one example, the rules for the United Nations
Peacekeeping force in Cyprus stipulated the obligation to
comply with the principles and spirit of conventions on
international humanitarian law.

17. He had misgivings, however, about paragraph 2 of
Mr. Rosenstock’s proposed article. It was a true reflec-
tion of the relevant United Nations documents, but it
also seemed that United Nations forces should have a
special status—much like a policeman who used a
weapon and needed special legal protection. United
Nations armed forces were unusual parties to a conflict
and therefore needed an appropriate legal status.

18. The Convention on the Safety of United Nations
and Associated Personnel required States to incorporate
the crimes listed therein in their national law and to con-
template criminal prosecution and punishment, bearing
in mind the serious nature of such crimes. In the circum-
stances, the Commission had every reason to consider
crimes against United Nations personnel, and especially
against peacekeeping forces, as a violation of interna-
tional humanitarian law. That view was widespread in
the literature. For an example, the Director of the De-
partment of International Law of the Netherlands Minis-
try of Defence had written that an attack upon United
Nations forces must be regarded as a war crime. United
Nations forces must receive support. The international
community would find it difficult to understand any re-
jection by the Commission of the proposal now before it.

19. Mr. BOWETT said that, in a sense, Mr. Pellet was
right: if one looked at attacks on premises or personnel,
they did not seem to be crimes as grave as those dealt
with in the draft Code. But the gravity of the crime lay
not so much in its effect on the personnel involved but
rather in the way in which it could impair the effective-
ness of United Nations peacekeeping operations. For ex-
ample, it had been seen in Bosnia how attacks, although
not serious in themselves, could undermine the effective-
ness of a United Nations operation. Furthermore, if
United Nations personnel were not protected, Member
States would be less likely to contribute contingents.
Hence, if the effect on the United Nations operation as a
whole, and not simply on the personnel, was borne in
mind, there was a good case for including that crime in
the draft Code. Therefore, on balance, he supported the
proposal.

20. Mr. HE said that, notwithstanding Mr. Rosen-
stock’s good intentions, it would not be appropriate to
take up the proposal. As Mr. Pellet had pointed out, if
the Commission decided to do so, it would create an im-
balance in the draft Code, which should cover only the
most indisputable crimes defined by international law
originating in the Charter of the Niirnberg Tribunal and
affecting the very foundations of international society.

21. Mr. Rosenstock’s proposal was based on the Con-
vention on the Safety of United Nations and Associated
Personnel. However, the Convention had not yet entered
into force, many States were not happy with it, and it
was doubtful whether the Convention would command
wide acceptance. It seemed obvious that the proposed
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crime, based on the Convention, had not acquired a legal
status similar to crimes which, owing to their serious na-
ture, had been classed as crimes against the peace and
security of mankind.

22. Again, the range of the concept of protected per-
sons was controversial. Although paragraph 2 of the pro-
posed article, based upon article 2, paragraph 2, of the
Convention on the Safety of United Nations and Associ-
ated Personnel, specified that it excluded personnel en-
gaged as combatants in United Nations operations
authorized by the Security Council as an enforcement
action under Chapter VII of the Charter of the United
Nations, the intended scope was still too wide and vague
to be productive. The crucial problem was that the no-
tion of United Nations personnel had not been confined
to its traditional bounds, but had been enlarged to cover
associated personnel engaged or deployed in a United
Nations operation and persons assigned by Governments
or government organizations, with the agreement of
competent United Nations bodies, to carry out activities
in support of the fulfilment of the mandate of the United
Nations operation. The precise meaning and scope of ex-
pressions such as ‘‘operation’’, ‘‘mandate’’, ‘‘persons
engaged or deployed’’ were open to broad interpretation,
despite the definitions in article 1, paragraph 1, of the
Convention. If the scope of ‘‘United Nations and associ-
ated personnel’” was unduly broadened, it could only
create confusion in application, especially for the hostile
State. Accordingly, to add the proposed article would
merely upset the present balance and create obstacles to
wide acceptance of the Code.

23, Mr. YAMADA said he shared Mr. Bowett’s view
and pointed out that acceptance had been growing rap-
idly for the recently adopted Convention on the Safety of
United Nations and Associated Personnel. Hence, he was
sympathetic to Mr. Rosenstock’s proposal, but would
like clarification on two points. First, in the original
memorandum (ILC(XLVIII)/CRD.2), the last part of
paragraph 1 of the article had ended with the phrase
‘‘when the personnel are carrying out activities in sup-
port of the fulfilment of the mandate of a United Nations
operation’’, which was missing from the revised version.
He would have preferred it to be retained and asked why
it had been deleted. Secondly, in article 17 (Crimes
against humanity) and article 18 (War crimes) of the
draft Code, the Commission had raised the threshold by
including elements such as ‘‘systematic’” and ‘‘on a
large scale’’. Would Mr. Rosenstock be prepared to ac-
cept raising the threshold of his proposed article as had
been done in articles 17 and 18?

24, Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that violent acts committed
against United Nations personnel engaged in peacekeep-
ing operations deserved a place in the draft Code. How-
ever, he experienced the same problem as did Mr. Ya-
mada with regard to the question of the scale of an attack
on United Nations personnel. As the proposal stood, the
murder of an ordinary soldier who was a member of a
peacekeeping operation would be considered a crime
against the United Nations. It would therefore be neces-
sary to include words such as ‘‘systematic’’, ‘‘in an
organized manner’’ or ‘‘on a massive scale’’. He also
had reservations about the drafting of paragraph 1 (b) of

the proposed article and, like Mr. Yamada, preferred the
wording used at the end of the first paragraph of Mr.
Rosenstock’s original proposal. Thus, he was in favour
of the proposal, but it should be redrafted.

25. Mr. PAMBOU-TCHIVOUNDA said that he was
unable to respond favourably to Mr. Rosenstock’s appeal
for a new type of criminal conduct to be included in the
Code, for four reasons. In the first place, it would have
been advisable to hold an initial debate on the scope ra-
tione personae as far as the maintenance of international
peace and security-—the apparent basis of Mr. Rosen-
stock’s proposal-—was concerned. Specifically, why
should only United Nations staff be covered and why
should personnel working within the regional framework
be left aside? He was thinking, for example, of the Afri-
can contingents which, within the framework of OAU,
were fighting in Liberia and had been victims of abhor-
rent crimes. The inclusion of a definition encompassing
both the universal and the regional aspects of the mainte-
nance of international peace and security would make
for a better understanding that it was not just the United
Nations that was involved but the international commu-
nity as a whole, in both its universal and its regional
component.

26. His second point pertained to the actual nature of
crimes against United Nations personnel—which the
Convention on the Safety of United Nations and Associ-
ated Personnel had been careful not to characterize at all.
One question that arose was whether offences included
minor offences and whether, say, an attack on a car
should be treated in the same way as a shot fired at a per-
son. He did not know, but all such matters certainly
called for close consideration. In particular, it was essen-
tial for the Commission to characterize the offences con-
cerned and, in that connection, great care was needed,
for it was common knowledge that work on the Conven-
tion had been done hastily, something which was not al-
ways a recipe for success. It was essential to be aware of
the extent of the harmful effects that politics could have
on an exercise such as the preparation of a legal instru-
ment, and that applied equally to States and to the
United Nations. Essential matters which should have
been taken into account in 1994 had been overlooked in
the desire for rapid progress.

27. Thirdly, the Commission should ask itself why Mr.
Rosenstock had excluded from the scope of his proposed
new article any United Nations operation authorized as
enforcement action under Chapter VII of the Charter of
the United Nations. Not all of those operations were con-
ducted on the same scale—one only had to compare the
“Desert Storm”’ operation with ‘‘Operation Restore
Hope’’ carried out in Somalia. Was the latter to be re-
garded as coming within the ambit of Mr. Rosenstock’s
concern? That matter would have to be clarified before
he could concur with Mr. Rosenstock’s proposal.

28. Fourthly, if the proposed new category of crimes
was to be incorporated in the draft Code, the Commis-
sion might also wish to give some thought to merce-
narism, which destabilized States and undermined inter-
national security and, by extension, the peace and
security of mankind. The hijacking of aircraft and piracy
of scientific information could also affect the military
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security of States. For all those reasons, he had major
reservations about including the proposed article in the
draft Code.

29. Mr. ARANGIO-RUIZ said that he agreed with Mr.
Bowett, who had settled the matter from the standpoint
of principle and also shared the concerns expressed by
Mr. Yamada and the Chairman of the Drafting Commit-
tee. In addition, he had a problem with the words
“‘attack’” and ‘‘violent attack’’ which appeared in para-
graphs 1 (a) and 1 (b), respectively. He therefore
suggested that all such drafting points should not be dis-
cussed in plenary but should be referred to a small work-

ing group.

30. Mr. BARBOZA said he had to confess that he had
had doubts about accepting Mr. Rosenstock’s proposal
and thought that Mr. Pellet had put forward some impor-
tant technical arguments in his memorandum. He would,
however, have preferred to incorporate in the draft Code
an offence that was supported by practice to enable the
Commission to codify it as custom. The practice referred
to by Mr. Rosenstock, however, though not of long
standing, concerned matters that had caused worldwide
indignation. No one would ever forget the televised pic-
tures of United Nations personnel from the peacekeeping
forces, taken hostage and used as human shields, nor the
impression which had thus been created that those forces
had been unable to deal with the situation. An attack on
United Nations peacekeeping forces was symbolic, for it
was an attack on the maintenance of international peace
and security. He therefore saw no reason why the inter-
national community could not accept the inclusion in the
Code of a new crime and he had decided to support
Mr. Rosenstock’s proposal. The comments made by
Mr. Yamada, the Chairman of the Drafting Committee
and Mr. Arangio-Ruiz should be referred to the Drafting
Committee so that it could prepare a final version of the
proposed article.

31. Mr. de SARAM said that, for once, he was not al-
together persuaded by Mr. Pellet’s arguments. Mr. Ro-
senstock had made an extremely important proposal
which should be included in the draft Code, albeit with
some drafting changes. In that way, it should be possible
to avoid a situation in which texts carefully negotiated at
United Nations headquarters would be diminished in
some way.

32. The whole question was essentially one of perspec-
tive, in particular of the United Nations as an
organization. Notwithstanding its present difficulties and
the criticisms levelled at it, the United Nations was one
of the most important, if not the most important,
organization in the world. Those who carried on United
Nations business in extremely hazardous conditions
were the representatives of the Organization: an attack
upon them was an attack upon the Organization itself
and, indeed, on the international community as a whole.
It was therefore difficult to see why some members of
the Commission were hesitant about incorporating in the
draft Code a provision whereby an attack on United Na-
tions personnel in the field would constitute a crime
against the peace and security of mankind. The inclusion
of such a provision would, he trusted, have the effect of
making sure that there was compulsory universal juris-

diction over the crimes in question and that such crimes
could be referred to the international criminal court, if it
was established, and arrest warrants issued. Also, the de-
terrent effect of including such a provision in the Code
should not be underestimated. It had been said that the
provision was too general, but the answer to that was
that many provisions in the draft Code were very general
indeed.

33. For all those reasons, he urged adoption of the pro-
posal by Mr. Rosenstock. If such a provision was not in-
cluded at that point, he did not know when it would be.
It should be remembered that the draft Code was limited
in scope largely because the Commission had proceeded
on the basis of a consensus, a procedure that he fully
supported. The Commission should seize the opportunity
to affirm the importance it attached to the Organization
and to those who served it in the field in very hazardous
circumstances.

34. Mr. CRAWFORD said that, once again, the Com-
mission found itself in the difficulty posed by the draft
Code, namely, of selecting parts of conventions already
in force or about to come into force and applying them
partially by force of the Code. The Code was in truth not
so much a code as a digest (Reader’s Digest rather than
Justinian’s Digest), and as devotees of the former would
know, reading excerpts was not the same as reading the
original work. But there was also the question whether
the actual wording of the convention in question could
be changed. The original text of the Convention on the
Safety of United Nations and Associated Personnel may
have been negotiated rapidly, as Mr. Pambou-
Tchivounda had said, but it had been negotiated and it
did exist. One possible problem with it was whether the
accused must have intended to assault a member of a
United Nations force as such, as distinct from intending
to assault someone who happened to be a member of
such a force. He had in mind, for example, an ordinary
street crime. The word “‘intentionally’” might perhaps
have been intended to support the former interpretation;
he wondered whether the travaux préparatoires shed any
light on the question.

35. If the broader view were correct, such a provision
might be sensible in a convention protecting United
Nations forces but, in the context of the Code, it seemed
to raise a difficulty. An attack, and especially a large-
scale attack, on a United Nations peacekeeping force as
such could properly be so described as a crime against
the peace and security of mankind. The problem, there-
fore, was whether it was right or prudent at the present
stage to amend the wording of Mr. Rosenstock’s pro-
posal with a view to limiting it to situations that could be
so described. In the past few years, the draft Code had
been placed on a strict diet and had shrunk in size. There
was always a danger that if it were taken off that diet and
extra elements were added to it, it would balloon back to
its original size.

36. Mr. FOMBA said that the political and social le-
gitimacy of the issue was unquestionable but there was a
real risk of undermining the philosophical basis for the
balance of the Code. Also, the peremptory nature of the
legal basis of the issue was still in dispute.
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37. On the whole, he endorsed the substantive reserva-
tions raised by Mr. Pellet in his memorandum and con-
sidered that his analysis was correct in law. Further, sub-
paragraph (a) of article 20 (Savings clauses) of the
Convention on the Safety of United Nations and Associ-
ated Personnel provided that the Convention should not
affect the

applicability of international humanitarian law and universally recog-
nized standards of human rights as contained in international instru-
ments in relation to the protection of United Nations operations and
United Nations and associated personnel.

That was no mean achievement in terms of the estab-
lished law and it left the way open for possible further
development in the law. The provisions of the Code
should not be set in stone but must always be open to re-
vision should the need arise to take account of a particu-
lar concern on the part of the international community.
The Chairman of the Drafting Committee had made an
interesting proposal which should be weighed up in the
light of the other crimes covered in the Code.

38. Mr. VARGAS CARRENO said that Mr. Rosen-
stock’s proposal had his firm support. The magnitude
and gravity of the crimes committed against United
Nations personnel and the essential role played by the
United Nations in maintaining the peace and security of
mankind provided justification for including the pro-
posed article in the draft Code. He would, however, sug-
gest that a reference should be added to the personnel of
ICRC, who had recently been the subject of serious at-
tacks and whose vital role in the event of armed conflict
should be strengthened. He also agreed that the wording
of the article should be improved along the lines sug-
gested by other members.

39. Paragraph 2 wisely stipulated that the proposed ar-
ticle would not apply to United Nations personnel en-
gaged in an operation authorized by the Security Council
under Chapter VII of the Charter of the United Nations,
in other words, when such personnel were engaged in
enforcement action, not in peacekeeping operations.
Thus, the article would apply not to situations like that in
Iraq but to situations like those in Haiti and Somalia.
The Drafting Committee or a working group should,
however, examine what the position would be in the
event of a mixed operation, with both peacekeeping and
enforcement action components.

40. In his view, therefore, Mr. Rosenstock’s proposed
new article should be approved subject to the incorpora-
tion of a sentence to ICRC personnel, and the text of the
article should be referred either to the Drafting Commit-
tee or to a small working group to prepare a final text for
consideration in plenary.

41. Mr. GUNEY said that, while no one could doubt
Mr. Rosenstock’s good intentions, the proposed article
went very far and would be extremely difficult to incor-
porate among the ‘‘crimes of crimes’’, since the aim had
always been to stipulate in the Code for only the most
serious and heinous crimes. Mr. Pellet, who had invited
the Commission to act with the utmost caution in order
not to jeopardize the whole exercise, had adduced a well
thought-out argument. Should a general consensus in fa-
vour of savings clauses emerge in the Commission, he
would not oppose it. Nevertheless at that juncture, the ar-

ticle should be referred either to the Drafting Committee
or to a small working group appointed to examine not
only the wording of that article but also the question of
its scope and threshold.

42. Mr. KABATSI, supporting Mr. Rosenstock’s pro-
posal, said that he had the utmost respect for the views
expressed by Mr. Pellet and others who did not support
the proposed article. From a purely intellectual and legal
stance, there might well be merit in their arguments, but
a code of crimes against the peace and security of man-
kind that remained oblivious to the need to protect the
only global organization that existed to promote the
international peace and security of mankind would be
incomplete, to say the least.

43. It should not be forgotten that, if and when the
Code came into effect, it would be the United Nations
that would be primus inter pares in enforcing its provi-
sions. He was not persuaded by the argument that in-
cluding the proposed article would upset the balance of
the Code. Indeed, the opposite seemed to be the case.
The crimes in question were not crimes against property
or the person in the ordinary sense. The greatest danger
to mankind was the adverse effect on the function of the
United Nations itself, whose mandate it was to maintain
international peace and security and hence the security
of mankind. Spectacles such as those of United Nations
personnel tied to stakes near ammunition dumps in the
sight of all and sundry and situations such as that in
Rwanda where 10 peacekeepers had been murdered at
one fell swoop while performing their duties would, if
allowed to go unpunished, mean that the United Nations
would lose the clout it needed to fulfil its mandate.

44. At the same time, he agreed that the text of the pro-
posed article required fine-tuning and possibly a thresh-
old akin to that laid down in articles 17 and 18 of the
draft Code. He did not believe that the death of a United
Nations soldier in circumstances other than the active
performance of his or her duties should be brought
within the ambit of the article’s provisions. He too
would therefore support the original formulation.

45. Broadening the scope of the article to include re-
gional and other forces might be dangerous, since such
forces were often motivated by specific local interests.
Anything less than a global effort should not be encom-
passed. With hindsight, he felt that provision might use-
fully have been made in article 18 for the protection of
personnel of ICRC and its associated bodies, in view of
their long-standing international stature. However, the
article currently under consideration was not the place
for such a provision. Lastly, he saw no need for a work-
ing group. The article should be sent straight to the
Drafting Committee, which could refine it and possibly
establish a threshold before referring it back to the Com-
mission.

46. Mr. THIAM (Special Rapporteur) said he was at a
loss. First he was told that what was needed was a code
limited to a hard core; he had endeavoured to oblige.
Now he was told that what was needed was a more wide-
ranging code. As a man of good will he would try to as-
certain what elements of Mr. Rosenstock’s proposal
were acceptable. Its intentions were good—that was not
at issue: the problem arose from the exceptional pro-
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cedure whereby a text had been submitted directly to the
Commission without the agreement of the Drafting
Committee.

47. Mr. ROSENSTOCK, speaking on a point of order,
said it was inaccurate to say the proposal had not re-
ceived the agreement of the Drafting Committee. In ac-
tual fact, the Drafting Committee had considered that a
question had been raised and should not be dealt with by
the Drafting Committee without first being discussed in
plenary. It had therefore suggested submitting a memo-
randum to the Commission that would enable it to dis-
cuss the matter before any action was taken by the Draft-
ing Committee.

48. Mr. THIAM (Special Rapporteur) said he accepted
that point. The fact remained that Mr. Rosenstock ought
to have submitted the proposed article when crimes
against humanity and war crimes were being debated in
plenary. However commendable the intentions, the text
required scrutiny in order to ascertain whether it stood in
need of amendment. The text was not entirely acceptable
in the form submitted. Paragraph 1 (a), for instance,
seemed to raise the issue of terrorism, yet when he him-
self had submitted a draft article on terrorism, it had
been rejected. Paragraph 2 seemed to rule out precisely
the hypothetical situation that had initially disposed him
to favour the proposed article, namely, that such a crime
could be considered a crime against peace. Given the
large number of questions it raised, the article should be
referred to a working group or the Drafting Committee
under the usual procedure, for formal and substantive
change that would render the text acceptable to the inter-
national community.

49. Mr. Sreenivasa RAO said there was no question
that the Commission should support any legal regime
that would deter attacks on United Nations personnel.
The crux of the matter, however, was the timing and
methodology for introducing a provision on that matter
into the draft Code. As originally envisaged, the draft
Code had included the crimes of intervention, terrorism
and apartheid. Indeed, as provisionally adopted on first
reading, it had contained 12 crimes. Many members, in-
cluding himself, believed that several of the crimes sub-
sequently deleted should have been reinstated on second
reading. In the interests of making the Code acceptable
to the largest possible number of States, the Special Rap-
porteur had reduced the number of crimes to a bare mini-
mum. Time and again, the inclusion of certain crimes
had been opposed on the grounds that they were dealt
with appropriately in other international instruments and
that the Code should cover only the ‘‘crimes of crimes’’.

50. The Commission should therefore seriously con-
sider whether a category of conduct included in the Con-
vention on the Safety of United Nations and Associated
Personnel, of recent vintage, that had so far been ratified
by only 6 States and signed by only 43, warranted inclu-
sion in a Code of the most serious crimes. In his view at-
tacks on United Nations personnel were covered by
other provisions of the Code, and he doubted that refer-
ring the matter to a working group or the Drafting Com-
mittee at that late stage would result in a greater degree
of consensus than had been achieved by the Ad Hoc
Committee on the Elaboration of an International Con-

vention Dealing with the Safety and Security of United
Nations and Associated Personnel, which, as its Chair-
man had candidly admitted, had ultimately arrived at a
compromise text that left many issues in need of further
clarification.

51. Nevertheless, the present discussion went on re-
cord and thus served a useful purpose, for States could
now take up the points raised.

52. Mr. PELLET said the conclusion he drew from the
debate was that the proposal to include the new article
posed a number of technical problems, and also objec-
tions of principle. Technically, the article was both too
broad and too restricted. It was too broad in that it was
not limited to personnel in the exercise of their duties,
with the result that any murder of or attack upon United
Nations or associated personnel would be a crime
against the peace and security of mankind. On the other
hand, it was too restricted in that it did not extend to per-
sonnel of ICRC or regional peacekeeping staff; and es-
pecially in that it established an artificial distinction be-
tween Chapters VI and VII of the Charter of the United
Nations which, as Mr. Bowett and Mr. Barboza had
illustrated, would be impossible to observe in practice.

53. He also had objections of principle, because he be-
lieved that inclusion of the proposed article would seri-
ously weaken the exercise that the Commission was en-
gaged in. The figures cited by Mr. Sreenivasa Rao were
revealing: a convention that in one and a half years had
secured only 6 ratifications and 43 signatures could
scarcely be said to enjoy the enthusiastic support of the
international community. It was not for the Commission
to substitute its own opinion for that of the international
community.

54. Nor was it true to say that, if excluded, such crimes
would go unpunished. The future international criminal
court would be empowered to deal with such crimes, and
there was no need to include them in the very specific
category of crimes against the peace and security of
mankind. By disregarding the views of the international
community and including those crimes in the Code, the
Commission would be acting hastily and disregarding its
true vocation, which was not to be a universal legislator,
but to promote the codification and progressive develop-
ment of international law.

55. Mr. ROSENSTOCK said he would first comment
briefly on issues other than those raised by paragraph 2
of his proposed article, to which he would return when
other statements had been heard. Regarding ICRC, dur-
ing the careful and extensive efforts that had led to the
elaboration of the Convention on the Safety of United
Nations and Associated Personnel, ICRC had been con-
sulted and had indicated that it did not wish to be cov-
ered by the Convention. Its reasons had been given in
private consultations, but had been set forth in an article
on the subject by Antoine Bouvier.? Those reasons were,
first, that it regarded itself as already covered by the Ge-
neva Conventions of 12 August 1949; and secondly, that

8 ““Convention on the Safety of United Nations and Associated Per-
sonnel: Presentation and analysis’’, International Review of the Red
Cross, No. 309 (November-December 1995), pp. 638-666.
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it had always acted as an intermediary and never as a
party to the conflict.

56. As for the recognition that the Convention on the
Safety of United Nations and Associated Personnel was
not perfect and contained compromises, there had never
been a multilateral convention elaborated in the history
of mankind of which that was not true. The term ‘‘grave
breaches’ in the Geneva Conventions of 12 August
1949 had itself been a compromise. Nor did he accept
the view that to exclude that Convention would not
downgrade the importance of dealing with the problem.
As to the question whether the intent included the
knowledge that the targets were United Nations person-
nel, he referred to the Convention on the Prevention and
Punishment of Crimes against Internationally Protected
Persons, including Diplomatic Agents and the Commis-
sion’s commentary thereto,” which indicated that the
word ‘‘intentionally’’ was used in that context both to
make it clear that the offender must be aware of the
status of internationally protected person enjoyed by the
victim, as well as to eliminate any doubt regarding ex-
clusion from the application of the Convention of certain
acts which might otherwise be asserted to fall within its
scope, such as serious injury in an automobile accident
or as a consequence of negligence. That commentary
should resolve the question of intent.

57. Other technical issues raised, including the ques-
tion of a threshold, could be dealt with by the Drafting
Committee or a small working group. In his view, the
Commission should first take a decision on the principle
of including a provision along the lines of his proposal.
The attitude of the Commission towards a crime that
struck at the heart of the international community’s ca-
pacity to conduct peacekeeping operations was a matter
of such importance that there might be a need for mem-
bers to stand up and be counted in a formal vote. If the
decision taken on that principle was affirmative, it would
then be possible to look at some of the technical ques-
tions, either in the Drafting Committee or in a small
working group.

58. The formulation in paragraph I, whose deletion
had been regretted by Mr. Yamada, had not been re-
tained because during informal conversations other
members had expressed concern that as formulated it
might limit the scope of the Code to actions directed
against United Nations personnel in their official capac-
ity; whereas the crime would obviously also cover ac-
tions such as blowing up a building containing sleeping
personnel, even though those personnel had not been on
active duty at the time. The deleted wording derived
from the Convention on the Safety of United Nations
and Associated Personnel and described the coverage of
associated personnel, not of United Nations personnel.
That latter point could easily be covered in the commen-
tary, without risking the confusion that its inclusion in
the text had seemed to engender.

59. Mr. THIAM (Special Rapporteur) said he was op-
posed to the Commission taking a decision of principle

9 For the text of the draft articles on the prevention and punishment
of crimes against diplomatic agents and other internationally protected
persons, and the commentaries thereto, see Yearbook . .. 1972, vol. 11,
pp. 312 et seq.

at the present juncture, since it would then be bound by
it. The proposed article must be sent to a working group
that would consider the possibility of its inclusion in the
draft Code.

60. Mr. ARANGIO-RUIZ said that an adjective such
as ‘‘serious’’ should be substituted for the adjective
“‘violent’’ in paragraph | (b) of the proposed article.
Actions such as stone-throwing were violent, but were
not crimes against the peace and security of mankind.

61. Mr. VILLAGRAN KRAMER said that he had the
utmost sympathy for the efforts of the United Nations
and Governments to establish a regime of penalties for
criminal acts perpetrated against United Nations forces
and personnel. Accordingly, on the adoption of the Con-
vention on the Safety of United Nations and Associated
Personnel, he had appealed to his Government, in his ca-
pacity as a jurist and adviser, to ratify the Convention as
early as possible, since article 9, paragraph 2, and article
10, paragraph 4, made it clear that the obligations set
forth therein were obligations of Member States, which,
by ratifying it, committed themselves to establishing and
implementing appropriate penalties under their national
legislation.

62. At the political level, it was perfectly viable to es-
tablish a crime of that category. At a legal level, how-
ever, he doubted that it was possible for the Commission
to elevate the acts covered by that Convention to the
status of an international crime in the short time at its
disposal. From the legal rather than the political stand-
point, Mr. Rosenstock’s proposal raised two questions.
First, what should the Commission’s basic criterion be
for incorporating crimes other than those already cov-
ered by the text? Secondly, what should its criterion be
for deleting crimes from the list of crimes adopted on
first reading?

63. For the past three years, the Commission’s work
on the draft Code had been conducted on the basis of
three criteria: first, the crimes included in the Code had
to be crimes deemed to be such under general interna-
tional law, for instance, genocide, aggression and crimes
of a similar category; secondly, they had to be of an ex-
tremely serious nature; and thirdly, in the case of crimes
under existing international instruments, those instru-
ments commanded widespread acceptance and support
in the international community. Mr. Rosenstock’s pro-
posal unquestionably met the first of those criteria. It
also met the second criterion, that of seriousness, but not
more so than certain other crimes, such as international
terrorism or international drug trafficking, which the
Commission had decided to exclude from the draft al-
though articles on them had been adopted on first read-
ing. As for the third criterion, that of universal or at least
widespread acceptance, it had to be recognized that the
Convention on the Safety of United Nations and Associ-
ated Personnel, although adopted unanimously by the
General Assembly, had not yet received many ratifica-
tions and did not appear to be on the point of coming
into force. Accordingly, it could hardly be said that the
crime Mr. Rosenstock was proposing for inclusion in the
Code was universally recognized as a serious and imme-
diate threat to the peace and security of the whole of
mankind.
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64. In respect of all the other crimes included in the
draft Code, the Commission had sought the views and
comments of Governments. There was clearly no time to
do likewise with the present proposal, yet it was essen-
tial to ascertain the level of acceptance by Governments
of the Commission’s work de lege ferenda, since the ab-
sence of such acceptance would undermine the success
of the Code as a whole.

65. In view of those considerations, he was regretfully
compelled to say that he could not accept the proposal in
principle, although he would be prepared to go along
with a decision to refer it to the Drafting Committee or a
working group. Should Mr. Rosenstock’s proposal be ac-
cepted, he wished to give notice of his intention to make
a formal proposal of his own for the reintroduction into
the draft of the crimes of international terrorism and
international drug trafficking.

66. Mr. MIKULKA said all members of the Commis-
sion were agreed that Mr. Rosenstock’s proposal was
motivated by a commendable wish to make sure that at-
tacks against United Nations and associated personnel
were ranked among the most serious of international
crimes. Some doubts arose, however, as to whether that
could be done within the framework of the exercise on
which the Commission was at present engaged. To begin
with, it was difficult to see why crimes against ICRC or
regional organizations should not also be covered by the
proposed provision. He understood and respected the
reasons why ICRC did not want to be mentioned in the
provision, but could not see why the personnel of re-
gional organizations, who often stood shoulder to shoul-
der with United Nations personnel in the course of the
same operations, should not be afforded the same protec-
tion. That problem, however, was essentially a technical
one and could perhaps be resolved by adopting a more
general formulation.

67. The objection raised by the Special Rapporteur
was of a more fundamental nature. The Commission had
decided to reduce the scope of the draft Code to a hard
core of ‘‘crimes of crimes’’. The decision had been
taken in the interests of achieving consensus, and mem-
bers should now consider the potential threat to accept-
ance of the draft Code as a whole if the decision was re-
versed. The draft as it stood was, in essence, an exercise
in the codification of existing international law, with, it
was true, some undeniable elements of progressive de-
velopment of the law. The addition of a completely new
category of offences would place the whole exercise
squarely in the area of progressive development of inter-
national law and would make it extremely difficult to de-
fend the principle of a restrictive list which the Commis-
sion had arrived at with so much effort.

68. Lastly, he would be sympathetic to the adoption of
a resolution recognizing attacks against United Nations
personnel as a serious international crime, but seriously
doubted the wisdom of including that crime among those
covered by the draft Code.

69. Mr. AL-BAHARNA said that, provisionally, he
had no reservations in connection with the proposal to
include such an article in the draft Code. He had always
favoured the incorporation of a wider range of crimes in
the Code, but had decided to join the consensus reached

in the Commission at an advanced stage of the drafting
process to the effect that the Code should cover only the
most serious and heinous crimes. He thus had no objec-
tion of principle to the adoption of Mr. Rosenstock’s
proposal, taking due account of the observations made
by the Chairman of the Drafting Committee, Mr. Craw-
ford, Mr. Yamada and other members. On the question
of procedure, he agreed with the Special Rapporteur that
the proposed draft stood in need of improvement and
should be referred to a working group. It was regrettable
that the proposal had not been submitted at an earlier
stage, possibly even at the previous session. Lastly, he
supported Mr. Arangio-Ruiz’s proposal to replace the
word ‘‘violent’’, in paragraph 1 (), by the word “‘seri-
ous’’; the attacks referred to in paragraph 1 (b) should
not be treated in the same way as those referred to i