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I. MANMTE  OF THE SPECIAL RAPPORTEUR

1. The Special Rapportaut , appointed in 1984  pursuant to Economic and Social
Council resolution 1984/37,  t.as eince submitted three reporto  to the Commiseion on
Human Rights (E/CN.4/1985/21,  E/CR.4/1986/24  and E/CN.4/1987/22)  and two reports to
t’ne  General AsaenUy  (A/40/843  and A/41/778). Hit3  mandate was renewed in 1905,
1986 and 1987 by the Commieeion on Human Rights, in resolutions 1905/30,  1986/40
and 1987/M raspeot  ively . The General Assembly, after considering the report
submitted at its forty-first eeeeion by the Special Rapporteur, adopted resolution
dr/158  of 4 December 1986 in which it decided ta keep under consideration, during
i ta for ty -eecond  aem  ion, the queetfon  of human rights and fundamental freedoms in
Afghanistan. This report has been prepared in accordance with the provisions of
Commise ion r eeolu tion 1987/58.

2. During the forty-third eeeeion  of the Canmiss  ton on Human Rights, the
Government of Afghanistan, in order to show its goodwill and increase it8
co-operation with the Canmieeion, had decided to invite the Special Rapporteur to
visit the country. Accordingly, as soon as his mandate had been renewed and in
accordance with the’ practice he had always  followed in the matter, the Special
Rapporteur addressed rl letter to the Government of Afghanistan on 24 March 1987
accepting the invitation and expressing the hope that in the near future he could
consult with its Permanent Representative to the United Watione  in order to set the
date and make arrangements for the visit. It should be noted that no conditions
were attached to the preparation8 , as regards either the programme proposed by the
Special Rappor  teur I the length of the vieit, or the guarantees for the safety of
persons interviewed by the Special Rapporteur.

3. Ae a result, during hio  visit to Afghanistan from  30 July to 9 August 1987,
the Special Rapporteur met, following the established schedule, wi th government
representatives of the Ministries of Foreign Affairs, Justice, Repatriated
Refugees, Tribal Affairs,  Economic Affairs, Public Health, Statistics, the Interior
and State Security . He also met with officials of the People’s Democratic Party of
Afghanistan (PDPA)  and of the Wational  Front , as well as with the President of the
Revolutionary Court and the Chief State Counsel. He made contact with labour union
end  religious  leaders, metiers  of the Commission of Wational Reconciliation, the
National Women’e  Committee, the University of Kabul, the Democratic South Party an3
tribal chiefe of the border provinces. Furthermore, in Kabul he visited places Of

detention, such as the Pal-i-Charkhi  Central Prison and the Sadarat,  Shaehdarat and
Darlawan inter zogation  centres. During his visits, he convernctd  freely and without
witnesses with a few prisoners. He also visited five hcmpitalst Av icenna
Hospital, Jumhoorfat Hospital, the  &d Crescent Hospital, W~zir  Akber Khan Hospital
and the Armed Forces Hospital. Lastly , he conversed with a golad  number of persons
released  in 1987 under amnestiee proclaimed by the Afghan Government.

4 . The Special Rapporteur also made trips to the Bagrame diatr ict (province of
Kabul), to the province of Herat,  and to Mazar-e-Sharif  in the province of Ralkh,
where he met with regional and local off iciale,  off iciala  oP  the Cunmiaeion  of
Wational F&conciliation, religious leaders, repatriated refugees and members of
ael f -de-fence groups ,

-.----. ----- --- --. -- - ---
/ . .



A / 4 2 / 6 6 7
English
Page 4

5. During his visit, he reoeived  full au-operation  frua  the Afghan off iciale  who
did everything poesible  to ensure that his sohedule  conformed in every detail with
the wishes  he had e%presoed  beforehand and thus enable him to make the visits and
individual oontsote  and hold the interviewa he wished end  to reueive  the reguisita
douumente. The Speoial Raqporteur  wishes to point out, h-ever,  that for reasons
beyond his  control, he was unable to visit Kandahar and Rho& as originally
included in his rahedule.

6. Binoe he wa8 unable to go into regions not controlled by the Government,  tho
Speaial Rapporteur is obliged to analyse the situation in those regions on the
baafe  of information suhnitted  in the form of written communications fran
interomtod  individualr or organisations.

7 . In view of the foregoing, the  Speoial  Kaworteur  is gratified to note that the
evaluation of the situation of hlfnan  rights  in Afghanistan ie no longer considered
’ Wrferenee  in the internal affair6  of that country.

8. In aaoordanue  with the praotice  he has always followed in the matter and in
order to have awes8  to the widest poeeible  range of information, he went to
Pakirtan from 8 to 17 September 1987. During thie trip he heard person0 from the
following 14 provincesa Baghlan, Balkh,  Faryab, Ghaeni,  Helmand,  Iierat,  Kabul,
Kandahar,  Iawgar  , Nangarhar, Paktia, Parvan, Qonduz  and Vardak. He also visited
three refugee oarnp8  (Chaman,  Miram  Csah and Nasir Baab)  and eight hocspitals
speaially  eet up to treat Afghans wounded either during the bombardment of villages
or while they were making their way to Pakistan to suck  refuge there (Al-Yihad
Training Surgical Wepital,  Ansari  Hospital, Al-Khidmat Hospital, Makkah
al-Mukarramah  Surgiaal  Hospital, Ittehad Islamic Mujahidin Afghan Hospital in
Jalaaai near Feehawar,  Afghan Surgical Hospital, Al-Elalam  (3audi  Hospital in
Saranan,  and the two hoapitala of the International Canmittee  of the Red Cross
(ICKC)  in Quetts  and Peehawar)  . Lastly, as part of hia visits to the  refugee
uampa,  the Speaial Rapporteur went to the first-aid posts for Afghan victims
operated by ICRC  and the Saudi Ped  Crescent in Baluchistan and by ICKC  and the
Kuwait Red  Cresoent in the North-West Frontier Province. The Special Rappor tour
learned about the eituation  by gathering information fran individuals and
organizationa dealing with it.

9. Laetly,  the Special Rapporteur once again had the benefit of the particularly
valuable co-peration  of the Pakistani authorities.

.
10. For  the purpose of drafting this report, the Special Kapporteur,  in addition
to gathering information during the two visits to Afghanistan and Pakistan,
followed the course of events throughau  t the per fod covered by the report and
systematically sifted through the written information received from individuals and
organisations relevant to his mandate, in particular the statistics of the
Bibliotheca Afghanica Ebundaticn (Eieetal, Switzerland) .

11. Aware that the aituation in Afghan ietan  is evolving, the Special Ramorteur
describes below in chapter II the political background and the development of the
hman  rights situation in Afghanistan. In chapter III he analyses the situation of
the re fugee s . In chapter IV he assesses the human right8  situation independent of

/ . . .
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the armed conflict in Afghanistan and the  human rights situation resulting from the
armed conflict. Lastly, in chapters V and VI he presents conclusions and
recommendations based on his analysis of the available information and on a review
of the step8  that could be taken within the  purview of his mandate.

I I . POLITICAL BACKGROUND AND DEVELOPMINT  OF THE HUMAN RIGHTS
SITUATION IN APGHANISTAN

12. In the  belief that  the nature of a political regime  determines the way in
which human rights are reepected  in a country, the Special Rapper  teur analyses
below Afghanistan’s political, juridical and conetitut.ional  structure.  It follows
that the Special Rapporteur, under his mandate, ia continuing to do everthing
poseible to keep the General Assembly informed in the most  impartial and objective
manner possible, for the sole purpose of helping TV  improve the human rights
situation in Afghanistan and foster the cause of human rights.

A. Rational reconciliation policy

13. In his report to the forty-third session of the Commission on Human Rights
(E/CD.  4/1987/22)  , the Special Rapporteur , in describing the development of the
human rights situation in Afghanistan up to January 1987, had taken amount of
efforts to find a political solution to the conflict, because in his view only an
agreed political solution could improve the human rights situation. In so doing,
he had mentioned the partial withdrawal of Soviet troops between 15 October 1986
anti  the end of that year1  he  had reported the  appeal for national reconciliation,
the declaration of a six-month cease-fire beginning on 15 January 1987, and the
amnesty decree of 1 January 1987.

14. The Government had pointed out at the time that the steps thm  taken were all
manifestations uf its principles and its humanistic policy for the full and
systematic realization of hunan  rights through the broadest possible particcpation
by the people in the political, economic , social and cultural spheres of nations1
l i f e .

15. In that connection, the Special Rapporteur received information f ran the
Afghan authorities concerning measures taken to give effect to the  declaratic  8
c i ted in  his  last  report  (E/CN.4/1987/22,  paras.  23 -38) . The following is a brief
description of the main decrees,

(a) Decree No. 56 of 15 Sour 1366 (5 May 1987) provides in article 1 that
Afghan citizens who return to Afghanistan as part of the  national reconciliation
process’and whose return is certified by the *Off ice for Persons Returning to the
Country” will be exempt from paying the balance of the  housing tax, the municipal
tax and electricity, water,  telephone etc. charges. This means that they will not
be charged for the amount that accrued in the period from  the date of emigration to
the date of return. Article 2 provides for exemption from interest on bank loans
during the period from the date of emigration to the date of return. Article 3

/ . . .
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provide8 for exemption frcm  payment of bank debt6 for a period of one year from the
date of the repatriated person’o  retur:r,  with a poeeibile  eix-month extension, if
granted by the bank oonoerned. Artialee 4 and 5 provide for the payment of taxes
by inetitutione, c ganinatione  or individuals ueing the property of an emigre up to
the date on which the property ie reetored  to its cwner)

(br Decree No. 322, dated 15 Hout  1365 (6 Maroh 1987:,  provide8 Bon exemption
from the land tax and from taxee on ehope, private bueineeeee,  f irme and Isaeen of
government ehope , and for the aanaellation  of fines  levied for non-payment of cruuh
taxee in tho oaae  of people returninq  to Afghanietan under the national
reconciliation proueduret

(0) Deoree  No. 80, dated 3 Sour 1366 (23 April 1907),  providee  for
reinstatement in the workplaoe and the payment of retirement peneione  for all
pereone  eontenced  for violations of internal and external Recurity  regulations and
who have been releaeed f corn prison  under the amnesty decrees or who have served
their eentence,  and for all thosre  who belonged to oppoa  it ion groups and have laid
down their weapme and returned to the country. The same applice to officials und
workers who left their poetal

(d) Decree No. 307, dated 6 Sour 1366 (26 April 1987),  concerns the releaee
of persons who belonged to the armed foraee an,3  persons who were fit for military
Betvice,  following annulment of their sentence. Article 1 of the Decree specifies
the oategoriee  of persona whoee  eentencee may be annulled and who may be
reintegrated into the armed force@:

(i) Any peraon sentenced to a prison term of up to 12 yeat’a  under
articles 105  and 115 of the Code of Military Procedure, article 8 of the
Crime of Desertion in Wartime Act and article 17 of the Military Criminal
Qde, and who hae served one third or more of such  a sentence8

(ii) Any person sentenced under articles 175 and 34 of the Criminal Code to a
prieon term of 15 or more yeare and who has tierved  one quarter or more of
such a uentet.cet

(iii) Any person eentenced  to up to a prieon term of 12 yeara and who hae
served one quarter or more of such a sentence;

(iv) Any person sentenced under articles 29, 30, 49 and SO of the criminal law
I and any person sentenced to a prison  term of up to seven years and who

has served two years or more of such  a sentence.

However, paragraphs 1 to 5 of article 2 contain a very impotitant  reetriction
because the provisions of the Decree do not apply to recidivists or to the
following categoriee  of of fendert  pereons sentenced on grounds of terrorism,
espionage or ccmepiring to take peer  (pera. 1) t pereons sentenced under article 8,
paragraph6  4 and 5, of the Act on deeertion  and similar offences dealt with in
article 17 of Military Criminal Code (para. 2); persons sentenced under article 175
of the criminal law and not covered by article 1, paroqraph  2, of that Decree
(para. 3): persons sentenced under articles 176, 1.78 and 179 and article 192,
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paragraph 1, and of’articles 205, 206 and 217 of the criminal law  (pera. 4) and,
lastly,. persons sentenced under articles 395, 396, 449, :55, paragraphs 2, 3 and 4,
and articles 268, 270 and 360-366 of the criminal lawt

(e) Decree No.  321 of IS  Sour 1365 (5 May 1986) , on the reatoration of
property to returnees, contains a series of provisions whereby people returning to
the country may recover their movable  and immovable property, funds, foreign
exchanqe  and shares in banks or businesses which, owing to the absence of the
owner, were notionalized, seized by the State or illegally appropriated. In
addition, article 17 specifies that, if the property owner is deceased, his heirs,
if  they are within or return to the country and their title to the  estate is
established, will be  recoqnized as the owners. Article 18 states that,  if  the
property owner or any member of his family returns to the country  withirs five years
of the date on which the Decree enters into force, he will be paid his share of qnr-
property seized,

(f) Decree No.  88 of 4 Djowza 1366  (25 May 1987) contains nw regulations on
land distributio;r  for the benef i t  of landless peasants, on the principle0  of land
development, on the right of landless peasants and aqr icul tural workers to
ownership, and on the right ‘to the use of and fair distribution of water in
acvordence with local custom and in proportion  to the area under cultivation.

16. While tha Special Rapporteur was in Afghanistan an amnesty was decreed, to
mark the feast of the sacrifice (Eid al-Ghorban) , for al 1 per sons convicted and/or
sentenced who are aged  6l1 or more , who have no more than one year of their sentence
yet to run, and who are sufferinq from an incurable disease as certified by a
competent medical board.

17. The Government’s appeal for national reconciliation was the major political
event in external and internal policy in Afghanistan. The evaluation of the policy
of na ticnal reconciliation differs widely among all the parties affected. The
Special Rapporteur has already had occasion to mention that, in regard to human
rights, such a policy must be analysed in the  light of the  real -?d effective
enjoyment of human rights by all tit  izens  of the country wherever they 1 ive, beforc
and during the complete withdrawal of Soviet troops from the country.

18. In this context it may he recalled that Afqhanistan  end the Union of Soviet
Socialist Republics concluded a Treaty of Friendship, Good Neiqhbourliness  and
Co-operation on 5 uecenber  1978. Article 4 of this Treaty reads as followsr

“The high  contract inq  par ties , acting in the  spirit of the  tradi tione  of
friendship and qocd  neiqhbourl iness, as well cs  of the  Charter of the  United
Nations, wil.1  consult each other and by agreement take acQropriate  measures to
ensure the  security, independence and territorial integrity of the two
countries. In the interests of strengthening their defence capacity, the high
contracting parties will. continue to develop co-operation in the military
field on the basis of appropriate agreements concluded between them.”

19. It. is clear to the Spciel  Rapporteur , however, that the presence of a “small
cant in;lent  of Soviet forces” on the one hand, and the existeirce  of mill ions of

,/ . . .
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Afghan refugees outside their country, on the other hand, are interrelated and
directly affect the problem of self-determination of the Afghan people, This is  a
basic human rights problem , since the right to self-determination is recognized  as
a fundamental human right. Article 1, paragraph 1, cornnon  to the International
Covenants on Human Rights (see General Assembly resolution 2200 (XXI), annex), to
which Afghanistan and the Soviet Union are parties, states as followsr

‘All peoples have the right of self-determination. By  virtue of that
right they freely determine their political status and freely pursue their
economic, social and cultural development.”

20. In that connection, in reply to the question raised by the Special Rapporteur
concerning respect for the principle of self-determination and the presence of a
small. contingent of forces in the country , a member of the Central Committee of the
People’e  Democratic Party of Afghanistan stated that Afrhanistan’s policy of
non-alignment was set forth in article 1, paragraph 2, of its draft constitution,
even  though that policy was already part of Afghenista,.  s tradjtion and was in no
way inconsistent with the presence of a small contingent. He made it clear that
the Soviet authorities had decided to send that contingent at the invitation of the
Afghan Government, which was, moreover, in line with ?.?+i- le 51 of the United
Nations Charter.

0. Analysis of the draft ccnstitutiou

21, During his visit to Afghanistan, the Special Rapporteur was informed of the
draft constitution of Afghanistan which he had several occasions to discuss in the
course of his visit to Afqhanlstan  and Pakistan. He was also inform& about the
procedure envisaged for the adoption of the draft constitution. The drtlft
constitution is less well-known abroad, in particular among the refugees and the
Afghan political organisations in Pakistan; those who are familiar with the text of
the draft constitution reject it because they consider it aa P way of legitimizing
a regime that has never been installed in a traditional democratic manner. The
question of the legitimacy of the “constituent power” in  the present  situation of
Afghanistan is indeed an important legal and political problem which cannot be
discussed in depth in this report.

22, Without going into this very real problem, the Special Rapporteur wishes to
conment  on the text of the new  draft constitution in so far as it concerns human
rights problems or, problems which are linked with human rights. The Special
Rapporteur has already reported on the Fundamental Principles  of the Democratic
Republic of Afghanistan which are still in force. The text of the draft
constitution must be seen in the light of these Fundamental Principles and the
reform decrees issued after April 1978. Article 136 of the draft states that, with
the enforcement of the new conatituti%,  the Fundamental Principles will be
abrogated. Thus the new constitution would be the cmly  valid constitutional text.
Article 137 is however a very broad article because it leaves open to
interpretation which laws and other legislative documents existing prior to the
enforcement of the new constitution are to remain in force.
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23. Article 1 exproeely  doocribeo  tho IWpub1i.c  as wa  non-aligned country whioh
does not join any military bloc and does not allow the eetabliehment of foreign
military baeoe  on ite territory”. The application of this article will create a
contradictory situation if Soviet forma  arc still present in Afghanietan when the
new conetitutron  canee  into force, even taking into account artiole  4 of the Treaty
of Fr iendohip with the Soviet Union.

24. Article 2 proclaim8 the sacred religion of Islam a8 tho religion of
Afghanistan. This ie a clear departure from the RMamental  Principles.

25. Article 4 allows the formation of political partiee  and  provides that l a party
formed in accordance with the p ‘**visions  of the  lawa cannot be AieeolVod  without
legal cau8eea. It also stipulates that “the  People’s Democratic Party of
Afghanistan is the organieer  and guardian of the implementation of national
reconciliatinn  policy  and function8  in accordance with the Const.itution  and lawo of
the Democratic Republ!c  of Afghanietan. The People’8  Democratic Party of
Afghanistan (PDFA)  shall struggle for juotice  and social ptoqrees*.  ThiJ  provioion
gives the PDPA a constitutional guarantee and therefore creates an important
difference between the political parties. On tho other  had,  article 5 creates the
National Front which ehou!.d  co-ordinate and “unite  political portiee”.  Experience
of national fronts in other St&es  has  shown that they can endarrger  tho freedom to
form political paetios.

26. Chapter III of the draft constitution is  entitled “Citizonehip,  r i g h t s ,  baeic
froedans and duties of citizens” and containc  articles 33 to 65 which oet out civil
crnd  political r ighte as well ae  economic , social and cultural right@. Th ie chaptor
ie characterized  by recurrent references  to *the law”, with regard to the moot
important riqhte,  which could in fact restrict  or otherwise circunecribe  thooo
riqhtu. It is only when the draft conetitution envieaqee  tho necessary
infrastructure  and mechanisma, for example for citizens to exorcire  their
fundamental eights  and 1 ibert  ice, that it may be eaid  to quarantee  the tight6
proclaimed. Article 64 makes only a very vague reference in thils  respect.

27. The  draft conetitution contains a provision prohibitinq “torture and
hmaaement” in article 42, which also eanctione  “a public aorvant who tortures tho
accueed  . ..“. Furthermore, it stipulates that ‘superior  ordote  ehall not
constitute grounds  for acquittal . . . *.

28. Chapter IV of the draft ctnstitution  deals with tho Inya  Jirqah. Article 66
sets out the membership of the Iaya Ji rgah  and, w hilo  omitting reference to members
of political parties, it includes members of the executive board of the National
Front. Ai’: icle  66 must therefore be coneidered  as indicative or temporary, since
the &oya  Jirgah,  by ite very nature, has to be universal in ite representation of
the people of Afqhanietan. It must  therefore be proelmred  that the representation
of the 5 million refugees living outsiae  the country will be taken into account,
otherwise the Ioya  Jirgah eutabliehed in chapter IV of the draft conotitution  will
be  limited to the present - and incanplete - mer structure.

29. Qlapter X of the draft conetitution comerns  the judiciary. The problem of
personal liberty and especially that of so-called political prisoners is lir,ked

/ . . .
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with the institution of the revolutionary tribunals and the revolutionary
prosecutor. Article 117 of the draft constitution perpetuates their existence by
providing for the establishment of special courts as do article 126 which
establishes a “qpecial attorney’s office” and article 130 which provides for the
regulation of the “structure, composition, authority and method of activity of
attorneys-.

I I I . SITUATIGN Gi?  THE ~UGKKS

30. In his report to the Commission on Human Rights at its forty-third session
(E/CN.4/1987/22),  the Special Ramorteur estimated the number of Afghan refugees at
approximately 5 million. According to information provided by the Off ice of the
United Nations Righ  Commissioner for Refugees (UNRCR), the number of refugees in
Pakistan was approximately 2,878,OOO  as at 1 January 1987. Moreover,  according to
official estimates, UNRCR put the number of refugees in the Islamic Republic of
Iran, which the Special Rapporteur has not yet been able to visit (A/AC.96/693,
part V) at 2.2 million. In August 1987, according to the official registration
lists, there were 3,X56,569  refugees spread over the North-West Frontier Province,
Raluchistan. the Punjab and Sind. Scme  300,000 persons were still waiting to be
registered in the camps of Raluchistan and the North-West Frontier Province;

31. The Special RaEsporteur  estimated , on the basis of his visit to the refugee
camps in Pakistan, that the number of refugees had mot in any case decreased,
although there had been a slow-down in the flow of refugees into the North-West
Frontier Province, in particular at Rajaur, Kurram, Miram  Shah and Wana,  where the
situation has reportedly been calm since March 1987; presumably because of the
installation of military Posts on that part of the Afghan frontier. That
information was also confirmed by representatives of the International Ccmmittee  of
the Red  Cross (ICRC)  and Kuwaiti  Red Crescent first-aid wsts  for Afghan victims,
who reported that they had treated few w~:..n&.f in $.he  previous four months.

3.2. The Special Rapporteur noted that tbcre h.& indeed been, as reported, a return
of some refugees to Afghanistan; according %.e .rfLicial  estimates, they
numbered 82,QOO. In that connection, the R:m:i.&l  itipporteur  was notified by the
First Secretary of the Afghan Repatriation &z!.nlttee  of the establishment in 1986
of a Repatriation Ministry for facilitating the return of refugees and providing
them with living and working conditions conducive to their return. Welccme
centrest called “peace centres”, had been set up in all the frontier towns and
villages (there were allegedly 18 such villages) o and hostels were being provided
as temporary accommodation for the returnees. Moreover, as indicated above, the
Government has taken steps to restore TV’  the returnees the property which they
owned before their departure. In general, returnees would be settled in their
regions of origin once they had been registered and provided with identity cards
and after any other administrative problems had been settled. In addition, a
six-month grace period would be granted to returnees of military age, and those who
had formerly been in the army would be reincorporated at their former rank.
Lastly, the amnesty decree of January 1987 contains provisions for protecting
returnees from possible prosecution for leaving the COlllltKy.

/m..
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33. During his visit to Afghanistan* the Special Rapporteur had the Occasion  to
visit the welcome centres for returnees and spoke with a !,.+od  num&er  of them at
Kabul and Rerat. They had come mainly from Pa;rrfatan, the Islamic Republic of Iran,
India, the United States of America, the Federal  Republic of Germany, Prance,
Austria, Japan,  the D&ted  Kingdom of Great Britain and Northern Ireland and
Turkey. For the most part, h-ever , they seem4  to be non-registered refugees.
There seems to be three reasons for their decision to return3  first, the
difficulties encountered by any refugee? secondly, the opposition  of Iranian
authorities, or of political or tribal leaders in Pakistan, lo their departure had
apparently stiffened their determination to return to their country1  and, lastly,
the appeal launched by the Afghan authorities at the time when the national
reconciliation process was being set up.

34. Several leaders in Afghanistan draJ  attention to the opposition to the return
of the refugees to their country. That opmsition  apparently came frae  the
authorities themselves in the case of refugees in the Islamic Republic of Iran, and
from the political resistance  leaders or tribal chiefs in Pakistan. fn  that
regard, the generally expressed view was that the refugees, both in the Islamic
Republic of Iran and in Pakistan , were seen as a means of exerting pressure and
would be used for strictly political enda.

35. With regard to these allegations in particular, the Speoial  Rapporteur
gathered a considerable amount of information during his visit to Pakistan, both
from officials and from a number of refugees in Pakistan, l which may give rise t0
doubts concerning the allegations, for the following three reasons,  at least:

(a) In the refugee camp& the refugees enjoy freedoar  of movement; if they
decide to leave them‘  therefore, no specific security measure apparently exists to
prevent them fraa  doing SO;

(b) The authorities of Pakistan, while recognizing that the living conditions
of the refugees were steadily deteriorating, were unable to prevent them from
departing or to allow them to go on living in increasingly precarious wnditions.
In that connection, it was made clear. #at the Government of Pakistan was not
engaging in any propaganda to encourage the refugees to come to Pakistan or to keep
them from leaving, sines its firm policy has always been to allow all refugees
freedom of movement,

(c) By visiting the regions very close to the Afghan border I the Special
Rapporteur was able to see for himself that the ease of movement on the borders
between Pakistan and Afghanistan was su& that it is difficult even to imagine the
possibility of holding refugees back if they really want to leave.

36. The Special Rapporteur, in his desire systematically to follow up any
allegation f rcma  whatever source, came to the conclusion, at least in the case of

l Since the Special Rapporteur has  been unable to visit the Islamic
Republic of Iran, he cannot verify the allegations corxzerning  refugees there.

/ l * .
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one incident where there ~45 some owooiticn to departures, that the alloqationc
were not eufficiontly founded. In that incident, some 2,080 families hod
w-mrtedly  been  prevonted from leaviny refuqee  c)amps,  including the  camp at
Nasir Bakh,  and transferred to unknown campo.

37. According to information received by the Special ItaF;>orteur,  the Government of
Pakistan had kept  its pledge to offer aoylurn  to Afghans while they were awaiting
repatriation, but it had recently taken steps to move  the Afghan  refugees fran  the
towns to the refugee camps in the Mianwali settlement zone in the Punjab. l’ho
aut>oritias  declared that the aim of the policy was to protect r e f u g e e s  from
allegations that might implicate them in the disturbances and attacks committed in
Pakistani territory. In that connect ion, mention WOQ  mado  of the bombing attacks,
mainly at L,ahore,  Karachi, Pslamabad,  Rawalpindi  and Peshawm,  and oPten  in the
bazaars frequented by crowds of civilians. It was therefore bcaoming urgent and
necessary to exercioe more effective control over Afghan refugee movements, for
5ome of the  no-called refugees had admitted to being agents provocateurc.

I V . EVALUATION OF ‘ME  WMAN RIGHTS  SITUATION IN AFGHANISTAN

A. Human rights situation independent of the armed combat

38. In his previoufi  reports, the Special Rapporteur  conRidered  the human rights
situation having regard to the existence of the armed conflict on the one hand, and
the situation of human tights in the country witho  I: reference to the armed
conflict on the other. This approach is still valid. However, LIEI  the  Special
Rapporteur indicated in his latest report to the Commission on Human Rights
(E/CN.4/1987/22),  due consideration must ho given to the reconciliation proceea
announced by the Government in January 1987. In paragraph 55 of that report, the
Special Rapper  teur recommended the following t

“The Commission on Human Riyhts  should keep under careful observation the
effects on the human  rights situation of the most recent political
developments in Afghanistan, in particular, the announced cease-fire and the
proclaimed amnesty. Such observation should focus particularly on whether:

” (a) The bombardments have ceased)

“(b)  There has been D significant reduction in civilian casualties)

“(c)  There has been a halt to the brutalities emanating from warfare)

“(d) A considerable number of refugees have begun to return to thelr
cwun try ;

“(e) The econcanic,  social. and cultural situation of the people in areas
not controlled by the Government has changed for the better1

(( (f) The use of torture during interrogations has been stopped and
pr ison cmrrd it ions improved. ”
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39. Since his  viait  to Afghanistan, the Special Rapporteur is aware ibst the human
rightv  situation muot be Con8iderWi  paying due attention to the fast that there are
three different oategoriee  of &roes in the country , namely, areata  which are under
the control of the Governmmt,  areao which aru  not under the control of the
Government and which are tc-tsl1r.y  or partially controlled by oppoeition  inovementa,
and area6 where combat taklvrsl  place  and where the human rights  situation depends 011
the gravity of the conflict. In thie la&  aategory,  the human rights situation  ie
ao complex that it ia hardly porr;rible  to amly  human rights standards and etandarde
of humanitarian law have to be applied.

1. In the regiDne under government control

40. Among the areas under 9wsrnmer.t  control, the Special Rapporteur was able to
visit the region of Kabul, part5 of the region of Herat  and of Balkh, inoloding the
provincial capital Haeat-i-Sharif .  In them ragiona, he vieited  prieone and place8
of detention, hcapitale, ochoole  and educational inetitutione and met
repreaentativea  of al.1 groups of Afghan eociety  in village8 and provincea.

41. In the course of these vieite and meetings,  the Special Rapportour  fccuoed  in
particular on the eituation of the  right to life, the right to liberty and mwurity
of person, prison  conditions, the  problem of torture,  the  impwt  of conflicting
Ideologies on cultural life, eaonmia  and social  right8 , other civil and political
rights and the right to erlf-determinstion. In ttat regard, he wab able to 6ome
ex ten t  t o  cunpare  hi8 findinge  i n  previous  reports  wi th  the  present  realitise.  I n
particular, he wae anxious to 8ee whether the announced new policy had changed the
human right’. situation.

(a) Right to life

42. The Government did not communicate any etatietice  ar the number of death
Psntenoee  pronoumed and those  carried out in 1987. However, a repreaehtative  of
rol-i-bark/hi  prison informed the Syeaial  Rapporteur that Sahib Sahrayi,  former
Minister  of Culturcrl  Affaira,  had been executed.

43. The repreeentativee  of the Government etated  that a death sentenae  could be
appealed before the Revolutionary Ooumil,  although, it aeemcl,  not many peteone
invoke thie appeal. The Special Rapporteur aould not find out if or when a pardon
had bz+en  granted. Pormer  prisoners  who had been held in Fol-i-Charkhi  etated  that
those  who were in po5eeeeion of a written eentsnae - and the Special Raworteur  saw
several written judgemente - were not sentemed  to death) however, prieonere  held
in Pal-i-Charkhi  without a writtec judgment  were exposed to the risk  of
execut ion. Government authoritiee  etated  that when a person wa5 sentenced to
death, the sentence we5 oarried  out quickly.

44. Ihe  S*$cial  Rapporteur hae  also received information - which he ie not in a
poeition  to verify - concerning alleged execution5 in Pol-i-Charkhi of detainee5
from prioone  in outlying area8 , euah ae Jalalabad,  ueing particularly inhuman
meehode.

/ . . .
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(b) Right M liberty and security of person

45. The Special Rapporteur has been able, for the first time, to have access to
the full legislation governing these matters. The legal situation of so-called
political prisoners is of interest in this regard. Political prisoners fall into
two categories: those in pre-trial detention pending investigation and those who
are detained as a result of a sentence.

46. Persons suspected of having committed crimes against the State may be held in
custody for up to 72 hours and should then be brought before the cunpetent  judicial
authority. However, under the law of 1938,  the Revolutionary Prosecutor may order
that a person be held for up to five months under special investigation. A remedy
appears possible against such a decision, but only through the Revolutionary
Council and no Court has canpetence to pronounce itself upon such a decision. In
cases of appeal to the Revolutionary Council, the Revolutionary Prosecutor
participates in the Courcil’s  deliberations on  the request for review of his own
order. Article 12 of the Law on Detection and Investigation of Crimes states as
follows:

“1. The organs for detection and investigation of crimes are duty-bound to
report to the Prosecutor within 72 hours of the time of arrest.

“2. The Prosecutor shall decide within 72 hours after receiving the report
whether to release the accused or to keep him in custody”.

Article 15,  which deals with the period of detention, states as follows:

"1. The Prosecutor shall decide on the release  or detention of the accused
after completion of the investigation.

“2. The detention of the accused while the crime is being investigated is not
allowed for more than two months.

“3. In complicated crimes, the prosecutors of the provinces, the Special
Prosecutor of the Armed Forces, and the Special Prosecutor can extend the
period of detention to six months.

“4. In extraordinary cases, extension of detention for more than six months
falls within the canpetence  of the Attorney-General of the Democratic Republic
of Afghanistan, the Special Prosecutor of the Armed Forces and the Special
Prosecutor I *

47. During the period of investigation, the person is kept as a prisoner whose
innocence is in question. Raving seen the conditions of detention of persons under
investigation in Sadarat prison, the Special Ramorteur is convinced that anything
can happen to the p,isoner  without the knowledge of the outside world. Purther
details of conditions of detention are given below under subsection (c).

48. In the course of his visit, the Special Rapporteur was informed by the
authorities that the prison population was as follows:

/ .*.
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(a) At Kabul

ii)  Pal-i-Charkhi:  5 , 3 3 5  prfsonersf including 4,926 political prisoners, 384
common criminals and 25 women, of whom 5 were political prisoners and 20
common criminals>

(ii) Shashdarat: No detainees;

(iii) Sadaratz 86 detainees* including 36 on trial and 50 who were the subject
of pre-trial proceedings i

(b)  A t  Herat:

(i) Pr isonr 335 detainees, including 247 political prisoners  and 88 canmon
criminals ;

(ii1 Place of detention: 35 detainees under interrogation;

(c.)  At  Mazar-i-Sharif  :

%o statistics available.

49. The revolutionary courts have been set UP: by the law on special revolutionary
courts. Cnder  article 7 of the law, the Special Revolutionary  Court  consists of a
President, a Vice-Prer  ident  and members appointed by the Presidium of the
Revolutionary Council of the Democratic  Republic of Afghanistan. Their functions
and competences,  as described in articles 10 to 13, are very wide. Thus, the
Special Revolutionary Court is authorized  to consider cases arising from Crflaes
against the external and internal security of the country, against territorial
integrity , sovereignty and national indepndence,  against the State and the
achievements of the April Revolution and cases arising frav crimes committed by
Ministry of State Security personnel. The decision of the Special Revolutionary
Court is final. The President and the members of the Special Revolutionary Court
cannot be pit on trial, arrested or discharged without the agreement of the
Presidium of the Revolutionary Council of the Democratic Republic of Afghmistan.

SO. As already indicated, with regard to the administration of justice in general,
the Special Rnpporteur  received confirmation that offences against the internal or
external security of Afghanistan were within the jurgsdfction  of the Revolutionary
court. Only the Attorney General was entitled to authorize  r-and  in custody
beyond the statutory surveillance period of 72 hours. The Assiitant  Attorney
General informed the Special Rapporteur  that, in the case of remand in custody for
a period exceeding 72 hours, the prisoner had the right to appeal tp the
Revolutionary Ccuncil  in accordance  with article 43 of the-Fundamental  Principles.
Under the provisions of the (bde  of Criminal Frocedure  the investigation may  be
extended by order of the Attorney General, but may not exceed six ninths, Undeo
articles 106, 107, 116 and 117 of the Code of Criminal Procedure the prisoner has
the right to file a complaint with the priiscn warden, the Attorney Camsal and the
court about any aspect of his detention that he mnsiders  illegal from the tima of
his arrest until he awears  before the Court. under  article 243 of the Code of
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Criminal Pr~edure  tho accuoed  has the right to be asoisted  by one UL’  oovortil
experts durinq his trial. During  t h e  t r i a l ,  i t  i s  otmolutoly  forbiddon  t o  l’orco
the accused t o  reply to a n y  q u e s t i o n  or to bring pressure to hoar on him in order
t o  e x t r a c t  s t a t e m e n t s  from h im aga ins t  h is  wiil.

Sl. According to the information o b t a i n e d  i n  Pokiaton  b y  t h e  Special l~apportcur
from recently releanod  prisoners , no document concerning their rcloune i5 provided
to released pr i5oner8, in contravonbion  of art,iclo  67 of the 1903 Act on the
implementation of prison sentences which stipulates that; “ t h e  prisoner,  on the
day of release, ehall  b e  provided with porsonal documentn,  persona1  bolonyinys, .  .  .
and a <iocumont  of releaoe  from prison”. MO mover  , no opportunity to fllo an appoaL
had been given to the persons questioned by the Special Rapportour  who naid  that
they had been remanded in custody for over 6 months and in UOIIIC  cdsea IJP to
10 months. Furthermore, released pr iaoners of military aqe hlljre apparently lzun
immadiately  conscripted i n t o  t h e  army, in some c55c5 without even being al~owod to
v i s i t  the ir  fami l i es .

52. Political prisoners are not held in all provincesr  Eor i n s t a n c e ,
Mazar-i-Sharif pciuon  recc;iveo pr isoners  from f ive  provinces .  The most notorious
prison is Pol-i-Charkhi where the Special Raworteur  wzs able to visit some of the
b locks  end to speak to prisoners. In this connection, fCHC haa made a thorough
inepection of Pol-i-Charkhi and it5 findings c a n  b e  conoidored  entirely relinhlo.

s3. According to the Prison Governor, 5,335 prisoners were held at PoL-i-Charkhi
at the t i m e  of the Special Rapporteur’s  visit. However, the Spociai  Halq)ortour
also heard it said that the actual nutier of r>risroners  wa5 h i g h e r  a n d ,  until  o few
years ago, t h e  prison population of Pol-i-Charkhi was in the region  oL‘ SO,CoO. The
Special Rapporteur is of the opinion t h a t  s u c h  e5timates  cannot  app ly  to  the
present situation.

54. After h is  visit to t h e  prison, t h e  Special RaR)orteur  was informetl  by various
w i t n e s s e s  t h a t  ill-treatment was virtually a daily practice. Al though he put
npocific questions to the prison authorities regarding di5ciplinary measure5  within
the prison, any form of corporal punishment was denied. Howuvu r , fomc r prisoners
who had been heard outside Afghanistan btated that, even s ince  the  ilnnounccrIent  o f
t h e  reconciliation process, prirsonere  had b e e n  h i t  with hatons, k i c k e d ,  and
s u b j e c t e d  to humiliating treatment. These allegation5 were formulated so credibly
and the places where the ill-treatment was said to have taken place were EIO  clearly
identified that the Special Halqorteur  can accept that s u c h  methods  01’  treatment of
prisoners exist. O n  t h e  other hand, the Special Hopporteur was inl’oraled ot‘ cel’tilin
improvements in prison condition5, for e;xample, with regard ti ttrc Freyuclnc-y  ot’
family visits.

5s. One of the effects of the new politiy was t h e  release  ol’ prisonuru heLore
completion of their s e n t e n c e . The authorities informed the S~ciol  NappDrteur
that, a5 a reslult,  of the amnesty decree of 25 ,7 ,rl;lary 1987, 7,000 priuoners had
been released. At  the  t ime  of the Special  Rapk l-teur’5  v i s i t  t o  Pal-i-Char-khi, 51
prisoners were released and another 1SO were sai? to b e  due to b e  relaascd  the  same
day.

/ . . .
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56. Tho Spaoial  Rapporteur visited a number of former prisoners who had been
roloased shortly before, in their own homes. He aloo spoke  to former prisoners who
had left the aountry. It would appear that there ate different categories of
roloased prioonarer thoee s t i l l  o f  coneoriptfon  agel w h o ,  as the Govor:rmont
informed the Speaial  Rappoc  teur  , are obliged to join the arrq*  six months after
their releaRo#  those who are kept under supervision aEter their releaaog and those
who  a r e  reloaded unoonditionally. The Speoial  Rapporteur spoke to prisonera of all
three  groups) he was told by witnesses that former prisoners who are of
consoription  age are in fact transferred diractly  from  Pol-i-Charkhi to Sadarat
detention centre, from which they are taken to their respective military unj.t.
There  are many examples of such persons who, after eerv!,ng  a certain period in the
army, doeatt  snd seek refuge el8eWh8Ke.

57. A feature aommon  to all reI.eaeed  prisoners is that they are not furnished with
a document certifying  their release due to amnesty, although tney are still in
poeseePion of the verdiot  on the basis of which they ware incarcerated.

(c) Prison conditions

58. Acoording  to statements made by spokeamen  for the Afghan Government, an
independent commission aoneieting  of judges appointed by the Attorney General and
reeponeible  for monitoring prison  aonditions  has been eet up. After inspections
have been carried out, a report is sent to the Ministry of the Interior whiuh
submits it to the prison administration for appropriate aation. With regard to the
allegation8  of ill-treatment of prisoners, it was  stated that so-  cases of
ill-treatment had in fact been brought to the attention of the Ministry of the
Interior, ewen  though such treatment was prohibited by law.

59. Although ICRC has conducted a thorough inspection of Pal-i-Chatkhi,  it has not
yet had the opportunity to inepect  other prisons or detention centres in
Afghanistan. In all, the Special Rapporteur visited the following place6 of
detention8 Sadarat, Shaehdarat, Pol-i-Charkhi, Herat  and Maaar-i-Sharif.  He did
60 in the context of the Standard Minimum Rules for the  Treatment of Prif3OnerS.

60. The Special Rapportour  cannot prejudge the findings of ICRC,  which follows i~.e
own carefully prepared rules and crftsria  in visiting prioons. However, ho noticed
that pr boners  unde. investigation were hold in da,:k  cells. In Sadarat, for
instanue,  between one and four persons were held in each cell and, although those
cells had windows, they were painted over so that the daylight was kept out. The
interrogation cells were located at some distance from the other colist  underground
cells were observed in Shaehdarat but none in Sadarat, although their exietence  had
boon indicated to the Special Rapporteur by former inmates interviewed outside
Afghanistan. Conditions of hygiene were poor in all prisons visited. In
Pol-i-Charkhi prison for example, there ware four washing places and four toilets
for each aell which normally held from 80 to 140 prisoners, although the Special
Rapporteur wa5 told that there had been a time when one cell was satd to have helc:
up to 400 inmates. It was also etated  that the average government allocation for
meals differed for prisoners servfng  a sentence and those under investigation. The
latter received sufficient food, whereas convicted prisoners did not have enough to
eat. Several former pr iooners  said that without food brought by the Eami  ly it was

/ . . .
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Neal  ly impouslible  to survive. The prison oantetme  did not  sell  nutcitioua  fAxA
artioles. Some former prisoner@  olafmed that fti yackayoo  brought by family
aembeoe  were rxxnetimee  l looted” by prrson yuarde, but that wa8  denied by the prioon
authorities. It was also etated  that prfbioners  belonging to the BDPA  were
privileged. It would appear that minore  and adultn  were normally detained tog&hoc
in the same  oell  and only eeparated  on the oc<.aelon  of vieite by international
organiaationo. The prfeon courtyard8 did not appear euitable  for the required
reureation  o f  detainees, Bina  i l l  fIbOBt  plaUe8 t h e y  h a d  h a r d l y  a n y  shot%  and WOKi

very duety. Although tho prison author itieo  mid that. pr ironers  had the c iyht to
reaeive  and to etu~y  the prison rules, the Speoial  Rapporteur did not meet any
pr boner  or former prisoner who had been able to do ao. Wtmroaa  the prison
authorities categorfoally  denied corporal punishGent as a disaiplinory  meaouru,
former pr  boners affirmed convincingly that corporal punishment wl.thin
Pol-i-Charkhi wa3 a common feature of daily life.

(d) Torture and ill-treatment

61. In hia late&  report to the Conuniesion  on Human Riyhte  (E/CN.4/1987/22),  the
Special Rapporteur recommended  in paragraph S5  that it otrould  keep under oaroEu1
observation the effeuts  on the human rights eituation  of the most reaant  politioal
developments in Afyhanietan,  in partiaular,  whet.het,  as a result of the P.BW  polloyr
the we of torture during interrogation6 had etclpped.

62. The Speaial  Rapporteur redere to article 1, paragraph 1, of the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Puniehment  (see
General Assembly resolution 39/46,  annex, o f  1 0  Dacembor  1984),  whiuh  made  aa
Eollows  t

‘For  the purpoeee  of this  Convention, the term  ‘torture’ means any aat  by
which  aevete  pain or suffering, whethor phyeioal  or mental, is intentionally
infliated  on a person EOC euch  purpouee  au obtaininq from trim  or a third
peraon  information or a aonfession,  puniehing him for an act he or a bhicd
person has committed or ie suspected of having ctaitted,  or  intimidating or
coercing him or a third person , or for any codaou  baaed  on discrimination of
any kind, when euah  pain or auffqrinq  ier  inflf&ed  by or at the iuetiyation  of
or with  the conrsent  or acquieeaence of LL  public official or other pereon
acting  in an official capacity. It doee  not include pain or Buffer irrq  ar  iairzq
only from, inherent  in or inaidental  to lawful a;Pnctione.’

63. In hie previous cepocts,  the Special Rapportour has made reference to many
cases of torture of pciaoners  durinq interrogatfo;l  while in detention pending
inveetigation. In ite latest feprt,  Jimnsety  International referred  to many caper3
of torture during the last yeare of the conflict in Afghanistan, and private
organiaatione  have also referred to caaee of torture. The Special Rilpporteur
became aware &wing hie  laet  visit to Pakistan that a Psychiatric Centre for
Afghans had been getablished  in Peshawar to treat vlctimo  ok’  torture. Ho visited
the Centre and examined statistics and methods of treatment. Tho Special
Rapporteur met individualo  outside Afghanistan who alleged that they had been
ill-treated or  eubjected  to torture.

/ . . .
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64. AfLer  careful examination of the allegations of torture brought to his
attention, the Special Rapporteur is of the view that many of them do not fall
within the legal definition of the term as aet out in article 1 of the Convention
against Torture. However, prison oonditions are euoh  that they may be considered
aa  constituting peyohologioal  torture, in whiah aase, suah  treatment may be aovered
by the definition in the Convention. Moreover, the Speaial Rapmrteuv  r6ueivwl
information from very reliablQ  witnesses residing in Afghanistan that no uase8 Of
torture of the kind described in his previoue  reports had been reported during the
past eix months.

65. On the other hand, representative8 of tke armed forces of the Government
claimed that prisoners of war who had eeaaped  from the auetdy  of the OppoSitiOn
movements had reported that they had been subjected  to torture and ill-treatment.

66. Further information brought to the Speaial Rapporteur’s  attention in Pakistan
by former detainee8  recrently  released from Rol-i-Charkhi  indiaates  that Aetainses
were still receiving ill-treatment in that prison. Three ex-detainee& stated that
they had been arubbed  by guardtp  for aomplaininq about
aleo  said that they had all three been transferred to
Of their release and had thon been forcxtd immediately
servioe  without being able to visit their families.

poor prison aonditions.  They
Sadarat before being informed
to start their military

(0) Right to freedom  of religion

67. The Speaial Rapporteur vieited  a number of mosque8  and religioue  institutions
in Rabul, during the Rid-el-Ghorban  feast and later in Maaor-i-Sharif  where he had
waasion  to talk to several alergymen. In the aourse of these vieits  and indeed,
generallmf, during his sojourn in the aountry, he saw no evidenae of any teetriation
0f religious manifestations.

W. Representatives of the High Council of Religious Saholars  and Clergy of
Afghanistan informed the Speaial Rapporteur that the authoritiee  were providing
finanaial aseietanae  in order to faailitate pilqrrmagee  to Macaa  and to implement
the programme of reconstruution  of damaged or destroyed moequee. Allegation6 that
opposition movements were responsible for the destruction of aertain mosques aould
not be verified.

69. In the inetitutione  vieited by the Special  Rapporteur, there was no particular
emphasis on religion.

70. Article 2 of the draft oonstitution  proclaima  Islam as the religion of
Afghar.ietan. Government representatives admitted that at the outset of the 8aut
Revolution, oertain  mistakes had been made whiah aould have been interpreted a8
acts hostile to religious sensitivity) some mullahs confirmed it, but they added
that the situation had eince improved.
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(f) Impact of conflicting idoologiee  on cultural life in Afghanistan, includinq
the un ivere i ty system

91. In the course of his visit to Afghanistan* the Special Rapporteur was informed
by the authorities that government policy was inopfred  by nationai, as distinct
from unilateral and partisan ideological, considerations. However, the Special
Rapporteur observed that, in certain areas? that did not appear to be tho case. An
example was furnished by the manner in which children of Party members found
themselves obliged to adhere to organizations  in which they were indoctrinated and
trained agoinat the “enemy” of the Afghan nation (i.c. owoeition movements) and
those who were alleged to be conducting an undeclard  war against friendly big
Powers, as the Special Rapportour had occasion to observe in the course of his
visit to the youth orqanfzation  and to the “Perwariechqahi  watan”  (homeland
nursery). The Special Rapporteur referred to the education policy of this
i n s t i t u t e  in h is  1986  r e p o r t  t o  t h e  C o m m i s s i o n  (see E/CW.4/1986/?4,  pore. 65). In
the course of his visit, the Special Rapporteur was shown the useful work
accomplished to improve the material welfare of the pupils i&i  daily life, but it
was apparent that the institute, in which many orphans and children of Party
members lived and were educated, had a distinct ideological orientation.

92. The institute, established in 1981, is responsible for ducating  child martyrs
and  the children of membera  of the resistance. ‘&aching is given in Paehto and
Dori and, from the fourth leval onwards, in Russian and other foreign languages.
In addition to the Kabul institute, there are similar institutes in the provinces
of Kanoahor, llerat,  Laghman,  Nangarhar, Paktia, Baghlan, Parvan,  Kondaz,  Samangan,
Dalkh, Yowzjan,  Faryob,  Farah  and Helmand. Scholarships are awarded to some
children for education in “friendly countries”. It would agpear  that 100 to 120
scholarships have been awarded to pupils for study abroad, chiefly in socialist
countries, for three or four years. For Afghan istan as a whole, it would appear
that 2,500 children are thus receiving education in such institutes.

93. The Special Rapportsur  held talks with members of the Academic  denate of the
Kabul University, at which questions about the functioning and administration Of
the University were diacusoed. He was informed that there are now 9,600 students,
wherea  there were 6,000 in 1998. A scheme has been set up enabling people working
in the daytime to attr?nd  evening classes for a two-year period, at the end of which
they are edmittocl  to the  University without an entrance examination- For the past
four  years  one week has  been  devoted to a seminar for teaching staff and students
who discuss  a number of technical subjects. The records of the debates are
published in Eout languages (~31glish, French, Russian and German). Knowledge of at
leaat  one of those lanquages is Lquired at the University. Moreover, military
service is deferred for students until they  have completed their university
stud ies. Appointment of piofesssors  to the University is the responsibility of the
supervisory adrntnistrative  bodies. With regard to the status of members of the
teaching staff who have been imprisoned, the Dean of Kabul University said that
they had been reinstated in their posts at their previous grades. He added that
the national reconciliation process provided for reinetatement  of teaching staff
reaiding abroad, with all guarantees for their security. Only one professor oaid
that he had rece  ived  such an invitation. In that connection, the Special
Rapporteur noted that Professor Kakar , who had been released fran prison, spoke
freely with him during his visit to Kabul.
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(g) Economic and social  rights

74. The Special Rapporteur  refers to the general approaah to this aepsat  cefleoted
in hio previous reports (in partioular, A/41/110,  para.  85). In this aonnaatfon,
he received in particular the following information aonasrning  the Afghan
authoritioe’  efforts in the economic and eoaial  seatora.

Ii) ~onomic se&or

75. In April 1987, an Act governing investment8 in the QriVatQ  seator  wau ~aeeed
to co-ordinate economic policy relating to national and foreign investments in the
private sector. A Central Office for the Development and Promotion of Privafe
Investment was  established to co-ordinate the activities of the Qublio,  QtiVatO and
semi-public sectors.

76. The Office is  under the authority of a Standing Committee, the only My
entitled to decide whether or not a private enterer  use  should be established or
liquidated. There is a Co-ordinating Committee  reaponsiblo for evaluating Qrojeoto
before submitting them for final decision.

77. According to statements made by the General Mmager  of the Offiae, theta ware
in June 1987, 421 pr ivake enterprises nation-wide, with 8,848 employeea  and a
capital of 10.2 billion afghanis. The private eeator  is aonoerned  primarily with
chemiaals,  tertiles,  leather, carpets and jewellery. Chapter II of the Aat
provides for exemptions and assistance to private enterprises. Suah enterprises
are tax-exempt for the first two years and the exemptions OM  be extended until the
sixth year of operation (art. 12)) they are also exempt from auPtosne  dutire

(art. 14)r they can remit profits (art. 35) I and expatriate employees aan ramit  60
per cent of their wages (art. 36). By contrast, ahapter III,  whioh deals with the
obligations of enterprises, states that they have an obligation to transfer 19 per
cent of their annual profit , after taxes and prior to dividend distribution, to a
reserve account for expanslon, innovation, produation, the reglaaemrrnt  of matorialo
and compensation for risks. Xn addition, L per cent of the profits muot be
deposit& in a workers’ social  welfare reserve account (art. 14). Chapter IV
COntajdEk proVi8iOnS relating to the settlement Of diSgUte8.

73. Base wages in the private sector are reportedly equivalent to those in the
public sector1  however, they are higher in the private sector beaauee a numkr of
advantages are given. Finally, i5 per cent of the people working in the private
sector are reportedly exempt from military service. There are 759  ongoing
development projects in 1987. In the primary seator, output is said  to have r loon
by 3 per cent and in the agricultural sector the targets set in the Plan are
reptirted to have been exceeded to a large extent. Finally, in 1986, the defanae
budget is said to have accounted for 16 per cent of the annual State budget.

Social  sector

79. AS regards implementation of the Plan in the national economy, it was  stated
that efforta  had been focused in particular on the social service8 oeator (health,
education and housing). Thue,  in 1987, out of a total of 13 billion afghanis,
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37 per cent was allocated for social services, as compared with 1 per cent in 1977,
16 per cent in 1978 a n d 33.3 per cent i n 1986.

80. In the field of trade-union rights, the kssociation  of Trade Unions of the
nemoof  atic Republic of Afghanis  tan , which has 300,000 memberOs  is responsible for
drafting and implementing labour laws. All branches of activity are represented in
it, with the exception ‘of the agricultural sector. Because there is a public, a
pt Pvate and a semi-private sector , a Labour-Management Conciliation Commission has
been established. The Commission monitors implementation of collective bargaining
agreements which reportedly provide for protection of workers’ rightsr  these rights
are upheld by the Association.

81. The ‘guaranteed minimum wage” reportedly amounts to 2,000 afghanis per month.
In addition, medical treatment is free for workers and members of their families.

8 2 . On the other hand, there is no social security system nor are there any
provisions authcarizing  the right to strike.

(hl Other civil and political rights

0 3 . The right to freedom of expression, freedom of assembly, freedom of movement
and freedom of association are hampered not only by the restriction imposed on
these rights as such, but also by the situation created by the conflict. .
Opposition movements and ideas contrary to those of the Government are suppressed.
Freedom of movement is itself restricted by the many barriers on streets and
roads. Xt  is also common knowledge that opposition forces impose restrictions on
movement, although this is not officially acknowledged.

(i)  Right to self-determination

84. The Special Rapporteur has given particular importance in his previous reports
to the right to self-determination. This right is embodied in the institution of
the Loya Jirqah?  since 1964, the only Loya  Jirqah organizei  took place in
Apr il 1985. A Lava Jirgah thus convened cannot be considered  truly representative
of the people so long as the refugee population outside the country cannot
participate. The Government has attempted to convene local Jirgahs, but these
could only meet in government controlled areas , which allegedly account for some
20 per cent of the country.

85. The Special Rapporteur observed attempts made among the refugee population in
Pakistan to organize so-called ‘Shuras” and was informed of similar efforts inside
Afghanistan in areas under governmat control. These “Shuras”  are elected by the
people without reference to parties or factions. Such a system might be used as a
first step towards organising the Afghan people who are outside the countrjl  and
thus to ensure an element, albeit rudimentary, of respect for the full exercise of
the right to selfrdetermination.

86. A draft constitution is being considered in Afghanistan. This document is
analysed in paragraphs 21-29 of the present report. Chapter IV of the draft
constitution concerns  the Soya Jirgah, which can only acquire a truly universal,
representative character when all the people of Afghanistan are represented on it.
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07. The Special Rapporteur discussed the draft constitution with Party officials,
former members of parliament and highly qualified lawyers inside and outside the
country. The prevailing argument among Afqhans outside the country was that 8 new
constitution could not guarantee self-determination when Soviet troops nere  still
in the country. Inside Afghanistan, the Special Rapparteur  was told that the
*small contingent of Soviet forces” was in the country legally and indeed was
welcomed by tie people, as could be seen from the declaration made by the
Loya Jirgah on 25 April 1985.

2, In regions not under government control

88. The Special Rapporteur has not had an opportunity to visit areas outside
government control. The only source of his information on the situation of human
rights in such areas are reports prepared by opposition movements and by
non-governmental orqanizations which serve as relief agencies inside Afghanistan.
The information received by the Special Rapporteur in the period coverad  by  this
report reflects a situation which is substantially the same as that described in
his previous reports (particularly A/41/778,  paras. 85-93)  l

3. Human rights situation resulting fron,  the amed  conflict
in Afqhanistan

1. General

89. In Afqhanistan the parties to the amed  conflict are the Government trOOpS and
the Soviet forces, on the one hand, and the armed resistance organised by
opposition movements, on the other. The Special Ra~rteur  is not mandated to
study the armed conflict except in so far as it affects the human rights
situation. The Special Rapporteur is aware of the various asp?+  and comequences
of the conflict that he was able to observe during his visit to Kabul, Herat  and
Mazar-i-Sharif and during his visits to the victims of the conflict, nsmely,  the
refugees inside and outside Afghanistan and the innumerable patients in hospitals
inside and outside Afghanistan.

90. In his previous report to the General Assembly, the Special Rapwrteur
observed that the situation created by the conflict had not changed significantly
(A/41/778,  para. 54 ) . Government and Soviet forces try to cut off routes used by
the opposition forces and by the refugees; they also try to destroy the opposition
movements’ sources of supply , to rid certain axeas  of opposition forces and to
maintain control over the larger cities.

91. At the beginning of 1987, the Government announced a unliteral  cease-fire to
which the Soviet forces agreed. This cease-fire originally pPOnOUf-?d  for
six nronths  was extended for another six months as at July 1987. The Special
Rapporteut  analysed the declaration of a cease-fire in his latest report to the
Commission on Human Rights (B/CH,4/1987/22,  para.  41) and stated that it “could be
a prelude to a peaceful settlement”. However, the opposition movements did not
accept the cease-fire and the Special Rapporteur observed that the armed conflict
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appoarod to havo !nteneified  in recent months, ao confirm&l  by the many roportn  of
heavy fighting that had ccmo  to hie knowledge.

2. CaauaZtiee  rosuI.ting fiat\ bombing0 and other acts of war

92. According to a variety of 8oucue8, fighting between Afghan troops and member8
of oppoeition movements  has intensified, particularly since May 1987, in the
provinces of Kandahar, Daktia,  Baghlan, 6hazni  and Vardak and in the dietr  ict  of
Maydun;  this would explain tho large number of war caeualtieo admitted to tho
hoopitels  visited  by tho Spociol Rapportour in Ouotta  (Baluchietan) .  Dy  aontraut,
the numbor  of woundad  admitted during tha 8amQ peiocl  to hospital8  in Poshawor
(North-Weet Frontier Province) is lower, apparently because fighting in the
provinces bordering on that area hae tapered off. The ICHC fir&-aid post for
Afghan victims at Chaman  (Haluchietan) alone treated 164  patients in May, 70 in
June, 113 in July and 73 in August 1987. The situation WOB eimilar at the Saudi
Red Creecont  f irot -a id  post .  Uy  contrast , Lhe ICWC first-aid post at Mirom  shah
(North-west Frontier Province) treated 17 patients in May, 7 in June, 12 in July
and 7 in Auguet 1987. The same  trend warj observed at the Kuwaiti  Red Crescent
f irot-aid  poet .

93. ThQ SpecSal  Napporteur heard allegatione  concerning tho killing of civilians
and tho destruction  of houoas,  and considers it necessary to draw the attention of
the  General Aesembly  to the  following alleged cases,  by way of example, said to
havcl  occurred in Juno, July and August 19878

(a) With the aim of destroying opposition stra~ghdde  in an area where
certain vital supply routee connecting Qastern , contra1 and northern Afghanistan
intersect, the Government initiated an operation which teportodly led to fighting
in Sanglakh ~DBS,  Maydan, in the Province  Qf Wardaic between 21 Juns and
9 July 1987, in which both government ar.d  opposition forces suffered heavy
caouulties. Pn reta l iat ion,  governmant  troops  a l l eged ly  bombarded  c iv i l ian
reeidential  area8 of the  Province, demolishing 100 houses, killing about SO
civilians and destroying cropsr

(b) On 24 July 1987, in the course of a land and air opration, in the Hindu
Kuoh, Jonqal, Aroegh, Almalik, D&li,  Haiderabed, Alja and other villages Cn the
Province of Voriab,  hundreds of houses were destroyed and several civilfane  killed1

(c) Uetweerr  7 and 15 August 1907, in another land and air operation, in the
Shakardara  area and the surroundin  villages in Kabul province, 85 people were
killed, most of whom  wore wcnnon, chi 161 ren and elderly per sons. Accord inq to
eyewitnesses, some 20 to 40 per cent of the houfles  were destroyed  and the cattle
populat ton dec  imatad.

94. The Special Hemorteur  wa5  not able to examine the situations of heavy
Eiqhtinq, tho ir daucles  and coneequenae6, to dotermine who wa5  responsible. The
resistance movements are equipped with modern weapons such  aa anti-tank and
f3ur  face-to-a ir mistj  iles. There were many repot-ta  of cbeualties  caused by
resiotancu movements. Several planes have  been  ahot down, resulting in the  death
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of innqcent c ivi  1 iano  . The Special Eapportour  was shown photographs of women and
children who were mutilated as a reeult of rocket ottacku  in Kabul imputed to
resfatanco  forcae.

95. The Special Rapportour  visited hospitals in Kabul, in Deluchistan  and in the
‘North-West Frontier  Province. In Kabul, he visited a nunJDer  of hospitals  (uce
pars. 3 above). In the Wazir  Akbar Khan hospital, the Special Eapporteur observed
over  100 civilians injured as a result of the hostilities. However, di scu8s  ion
with several of theee  peroons  did not clarify whether their wounds resulted fran
acts by opposition movements. Injuries caused by mine8  were the most frequent.
The Special Bapporteur visited the Armed Forces Hospital in Kabul with a stated
(bSO=bed  capacity, the  hospital is full to capacity with soldforo  wounded in the
hastil  ities. Among the patients, tha Special Papporteur  observed eight persons
said to be wundod opposition fighters who were recovering in a separate room
guarded by a soldier. The Special Eapporteur was told that they would be handed
wet to tho judiciary upon recovery.

95. A8 stated in paragraph 8 abwe, the Special Papror  teur visited a number of
hospitals in Pakistan. He studied  the medical histories of wounded children and
elder ly per  sons, he  vieited  first-aid posts and reoetved  statistical  information on
the flow of injured persons through these hospitals and poatts. He obser vcd  that,
in comparisar  with recent reports, there was a notable increase Cn the number of
wounded or, at least, no diminuition  in the nuder  of newly wounded persons. It
we6 explained that the increase In the number of mundod  waf:  due  to the inteneity
of f ighting in various provinces.

97. Following the statistical survey of civilian casual tiea during 1986 provided
in his latest report to the General Assembly (A/41/778), the Special Eapporteur has
received information from the Bibliotheca Afghan ice Fbundation  (Ciestal,
Switzerland), acaording to which civilian casualties from the end of 1986 to
September 1987 warld amount to 14,172. The highest numbers of victims are reported
in the provinces of Kandahar, Konar V  Kunduz and Laghman.

98. The Special Bapporteur noted reports of destruction of hasee,  mosques,
1 fvestock and crops imputed to both the armed forces and the opposition movements.
According to data collected by the Bibliotheca Afghanica Foundation, during the
period covered by this report , act ion by the armed forces caused more loss of
livestock than action by the opposition movements. In several cases,
responsibility for damago  could not  be establiahod,

3. Use of anti-personnel mines and booby-trap toys

99. The Special Rapporteur  observed several wounds resulting  from anti-personnel
mines suffered by both soldiers and civil ians , Reports on  the use of booby-trap
toys have diminished during the period covered by this report.

100. In R war museum at Kabul, the Special Eappor  teur was shown di fferent weapons
that had allogedly been taken from r?cistnnce  forces, including toy bombs and
mat&Pel  resernbl  ing that used for chemical weapons. In the Wilzir Akbar Khan
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hospital at Kabul, the Special Kapperteur  studftM six medical reports  duociibiny
the patients as having bean wounded by chemical weapons  in the provl  CL’  of Ghazni.

4. Acts of brutality and other acts of war in contravention
of humanitarian narms~  international war

101. During the period under aoneideration, the  Special Rapportour received little
information relating to acts of L-rutolity  attributed to the arma  forces. Ilowever,
he wa6 informoo  of the ease  of a young man captured by Soviet  troops in Kandahar in
September 1986 who had poured diesel fuel over him and iqni ted it. Tho young man
had suffered severe  head and chest burns and eyo damage. The Govornmont submitted
a list of a&s  of brutality attributed to members of tho opposition movements to
the Speoial  Rapper  teur .

102. The situation of prisoners does not appear to have changed compared with that
desaribed in the previous report of the Spooial Kapportuur  to the General AsEembLy
bm A/41/770, paras.  76-77). It is diff lcult  for ICRC to visit pr isonors held by
the Government  and those held by the opposition movements1  the Special Rapportour
has not had an opportunity to visit them either. He we8 given a list of Soviet
prisoners whose whereabouts and fate were unknown.

103. In that context, the Speaial  Happorteur  heard from Commanders of opposition
foraes  who oateqorically rejected any obligation undor the Geneva Convention.
Auaording to them a war of revenge, such as the present conflict, was of a ‘total”
uharactet.

104. The Special Kapporteur  noted a signifiaant incrooso  in the number oL  eats of
terrorism against Afqhane inside and outside tha country. More than 4,WO  deaths
have been reported  among the civilian  refugee population  in the border areas and in
aities in Pakistan. Civilian aircraft have boerr  shot down over Afghan soil. l%OlllbS
planted in arowded public plncas,  in particular in Kabul, have been reported. A
commandor  of an opposition movement has reueived  a letter bomb. These ropor  ts
coincide with reports of increasing attaaks in Pakietan territory1 some LSO  air and
artillary  attacks have beon  rePorted, causing damayo  and death  among tho rofuyoe
and the civilian population.

105. Dulling  his visit to Herat, tho Special Rappurteur  was crblo to see  for hlrnuelt
the damage to the Great Mosqta  Jami  to which he referred  in his latest  report  to
the General Assembly (A/41/778, pare. 79),  attributed by the Afyhan author ities  to
the opposition movements. However, he has no concrete indications as  to whom was
responsible for the damage. He was not able to visit the old city in Hetnt, which,
he was informed, had [iuttered extensive  damage.

V CONCEU8  IONS

106. The Special Rapporteur  was invited to viait  Afghanistan in March 19873  he
acceptad  the invitation , which was the first since his appointment as Spucial
Kapporteur  i n  19S4,  w i th  appreciation. During his stny in Afghanistan, hc visited
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.
Kabul, Berat,  Mazar-i-Shar if and Balkh. Be had aleo  asked to visit the regions of
Kandahar and Khoet  but this did nat  prove possible. The Government of Afghanietan
offered the Speoinl Rapportour the beet possible  ao-operation in the airaum8tanaeBg

107. As in previous year8, he was able to vieit  refugee camps  and hoapitale  in
Pakietan. The Government of Pakiotan, aa  in the past,  afforded the fullest
co-operation. The Special Rapporteur i8 thus in a better position than in previous
year8 to evaluate the human right8  eituation in Afghanistan.

108. The preeent  situation of human rights in Afghanistan ie aharaateriaed by the
Government’s attempt8 to implement a policy which it as118 “a policy of national
reaonailiationn. In applying thie policy, the Government ha8 taken a number of
measureeN in particular, it ha8 proclaimed a general amneety, appealed for the
return of refugeea and declared a unilateral cease-fire.

109. The concept of *national reconciliation” is aaaepted by many organiaatfons  8nd
individual8 in government-aontrolled areas. However, it is  questioned and rejected
by political leader8 and spokeamen  for the refugee population in Pakistan. They
maintain that this policy laoke  credibility because it is advanced by a regime
whiab ha8 violated human right8  on a large eaale  in the past and that, in any
event, it cannot be acaepted  as a serious statement of policy 80 long a8  Soviet
troop8 have not withdrawn from Afghanistan.

110. Leaving aside the speculation on the motive for euah a poJ,iay,  the speoial
Kapporteur  recognises  that there are OO~KI  improvement8 in the human right8
situation in government-aontrolled areas,  compared with the eituation deearibed  in
previous reportat  however, in aombat areas there are still  serious oontraventions
of humani  tar tan law and human r ighte.

111. In areas under government control, the number of political pr irronero  ha8 been
reduaed,  prisoners have beeu  relea8ed  as a result  of amneetiee,  religious
manifeetatione  are not reetricted,  no -QW  report8 of torture within the meaning of
international instruments have been received  in the last eix  months, ICRC  ha8 been
Bermicted  to inepeat  Pol-i-Charkhi prison and cloeer  aollaboration with ICRC ie
being etudied. The government is making effort8 to persuade  refugee@  to return and
to facilitate their integration in Afghan eocietyl  when poseible,  released
detainee8 are reinetated  in their former occupations , and in aertain are-8 the
Government ie trying to convince opponent8 of the r&$gime’e  einaerity  through
di8cV88iOn8  rather than military confrontation.

112. There are still many political detainee8 who are eerving  sentence8 handed down
in procedure8 that cannot be aoneidered  to have been in oonformity  with
international human r ighte instruments and the per iode of pre-tr ial  detention
permitted go far beyond any international etandard8. Mnceover,  the condition8 of
impri8onment  during euah  detention do not aonform to the concept of detention on
remand, and brutality in prieone  still  appears to be common. Fur thermor  e, the
condition8 of detention of convicted prieoners  are, in eeveral  re8mats,  not in
conformity with the Standard Minimum Rulee  for the Treatment of Prieonere and all
other civil and political right8 are not fully reepeated.
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113. The arms8  conflict - the other facet of tho human rights situation in
Afghanistan - is still  going on and cauaea death and material destruction. It
leado to brutalitiee  and to treatment of prisoner-e which is reportodly not in
ccnfotmity  with humanitarian law. The armed uonflict  has in fact intensified
during the past monthe. Civilian target8 are al80  hit by resi8tanoe  force8 who ace
better equipped than before. The figure given for oivilian  casualtioe  from  the end
of 1986 to August 1987 is 14,272.

114. A new feature  in the conflict 18 the increaee  in acts of terroriem  against
Afghans inside and outside Afghanietan. This rapresonts a new danger for p0rsOnal
life,  liberty and security. More than 4,000 deaths were reported during the period
under consideration in the border area8 and in cities in Pakistan. Several air and
artillery attacks in Pakistan territory endangered human lives and goods.

115. The number  of refugeus - another reerult  of the arm&l  conflict - in Pakistan
and in the Islamic Republic of Iran declined since the Special Ropportsur’s  latest
report to the Commission  on Human Rights (E/CN.4/1987/22)  and remains at Born0
5.5 million. The Government96  policy to persuade refugees to return ha8 brought
baak some 82,000 persona from various countries, some of whom were interviewed  by
the Special Papporteur. He was unable to examine the return procees  in detail, but
noted that the efforts of the Government to bring about the return of the refuge08
were  hampered by the prevailing situation.

116. The new draft constitution ( s not contain any real safeguards for the
effective  realization  of the full  rango  of hwan rights and the speoial courts and
speoial  proeeuutor established under revolutionary decrees can still be “legally”
maintained. There are no provisions for appeal to an independent authority against
arbitrary detention, and the Loya Jirgah enviuaged in the draft Constitution
appoacs  to laak the universality that is part of its very essence.

117. Even if the draft constitution were to be adopted as it stands at preeent,  its
adoption could not be considered as a free  act  of self-determination unless it
inctluded  genuine representation of the refugee population to create the
“aonetituent power”.

118. Regardless of the legality or otherwise of the presence  of Soviet troops in
Afghanistan, the fact remains that their presence is the main reason for the
intenaity of the armed conflict and the existence of 5.5 million refugees and ie an
obstacle to the free exerciSe  of the right to self-determination. T,mprovemonts  i n
the human rights situation compared with one year ago are to be welcomed, but A

stable human rights situation in conformity with international human rights
instruments depends on certain substantial measures being taken, such as reform of
the judicial system, especially  the abolition of the revolutionary prosecutor,  the
Creation  Of a Loya Jirqah  that is universally representative and the large-scale
return of the refugees. Their return and the exercise  of the right to
salf-determination  are, in turn, contingent upon the end of military controntation
and the withdrawal of Soviet troops.

/ . . .
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VI. RECOMMENDATIONS

119. The human rights situation in Afghanistan is the produat of the overall
politiaal situation in the aountry itself, namely, the exietonae  of a system  Of
government whiah, in the view of a large part of the population, ia not the
legitimate government authority that aan  guarantee the enjoyment of human rights
for all, and the mntinuing  preeenae of Soviet troops involved in an armed confliot
whiah affeats  a large part of the population. Pur  thermore, a part of the
population does not aauept the view that these troolle are in the country legally.
Full enjoyment of all human rights for all the people without any diearimination
preeuppeee  a palitiarsl solution  of tho confliot,  including the withdrawal of
Soviet troope. Any reaommenclation  that does not take into account  this  highly
politiaal aepeat  of the eituation in the country  will only be of partial value.

120. The mandate of the Speaial  Rapporteur  does not permit him to make
recommendations of a politiaal nature8 however, his recommendations  touoh upon
politiaal element6  beaauae human rights and politiaal structures are interrelated.
A large part of the population hold6  the view that the withdrawal of Soviet troops
is a pre-condition for the free and effeative  ereraise  of the right to
self-determination, within the meaning of article 1 of the International Covenants
on Human Bights.

121. Another essential crondition  is the voluntary return of the refugees. Thie
should be facilitated  by the Government of Afghanietan through a general amnesty
to be applied in an unaompliaated and straightforward manner. Their return must
not be hamper4  by any pressures or forae  applied outside Afghanistan.

122. Until these conditions for a full re-establishment of human rights throughout
the aountry are fulfilled, any recommendation has only a partial value.
Reaonuiliation in itself is a positive element in bringing about improvement in
human r ighte. The process of reaonailiation in part of the country is but a
limited approach to the re-establishment of human- rights In Afghanistan for all
Afghans.

123. The Special Rapxxteur  wishes to emphasize  that his cecommendatlons  are not to
be  interpreted as an alternative formula to that outlined above. The pcoeent human
rights situation in aertain  parts of the country where, indeed, certain
improvements may be aaknowledged  aould constitute a first step in the process of
restoring human r ighte in Afghanistan. Bearing this in mind, the Special
happor  teur makes the following reaommendationsr

(a) Politioal  prieonere  who have been released as a result of the amnesty
should reaeive an authentic document attesting to their release!

(b) These former prieoners should be graDted the right to reoccupy their
poets and to teuume  their professions;

(C)  Those former prisoners whose aaeea are to be reopened and who are no
longer found guilty should be compensated8
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(d) All partiee  to the conflict should apply humanitarian law fully#  captured
member-e  of the resistance should bo treated au yrisonere  of war under the Geneva
convent lone y

(0)  ICRC  should bo given full acceoa  to any prisoner,  prieon or place of
detention under the control of reaietance  movonrjntslr

(f) ‘l’he  Government should conclude  an agroomont  with ICHC  u.f  goon  a8 poeeiblo
allowing that organization  to carry out ragular inspection of prisone  and  place8 of
detention and to meet prisoners on a regular basic,  in accordance with its
eetabliehed  c r i t e r i a .

124. The mandate of the Special Paworteur  should authorizo  him to vieit  those
parts of Afghanistan which are not under the direct control of tho Govwnmont.

125. In regard to the draft constitutionr

(a) A new conetitution  should be  elaboratLz  in co-operation with
repreeentativee  of the refugee population1

(b) Those provision8  of the conotitut?on  that refer to human rights muot  be
amplified to include the  guarantees set out in article 2 of the International
Covenant on Civil and Political Rights (see General Assembly resolution
2200 (XXI) A, annex) which statea  thatr

”
.  .  .

“2. Where n-t  already provided for by existing legislative or other
measurea, each State Party to the preoent Covenant undertakes to take the
necessary atepa,  in accordance with its constitutional processes and with the
proviefons  of the present Covenant, to adopt ouch legislative or other
measures aa may be necesoary  to give effect  to the  rights recognized II~ the
present Covenant.

“3. Each State Party to tho preaont Covenant undertakes8

“(a) To ensure  that any person whose rights or freedana as heroin
recognised are violated shall have an effective remedy, notwithstanding that
the viotation  haa  been-committed by pez~one  acting in an official capacityt

“(b) To ensure that any person claiming such a remedy shall have his
right thereto determined by canpetent  judicial, administrative OK legislative
authorities,  or by any other competent authority provided for  by the legal
Bystem  of the State, and to develop the poseibilitiee  of judicial remedy;

“(c) To ensure that the competent authorities  shall enforce such remedies
when granted. ”

(c)  Those provisions of the constitution which permit the perpetuation of the
eyatem  o f “revolutionary justice” should be repealed or amended to ensure control
by independent authorities.
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126. Tk50  provisions of ttlo law qovornfng detention pending investigation allow
poroono  ,nuapoctod of  having  committed  Crimea  against the secur i ty  o f  the  S ta te  to
be hold for periods as long a8 six  months and own  lolrger and they have no recourse
against or relief from  such detention. fndependent  judqos  should be appointed to
aocortain tho legality of such detention and investigate conditions in places of
detantion, and the  duration of ouch detention should be drastically seduced.

127. Finally, the  Special Rapporteur calls upon the parties to the  cmflict  to
consider following the path of. dialogue and unity through peaceful meanhl.


