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STUDY OF DISCRIMINATION IN THE FIELD OF EMPLOYMENT AND OCCUPATION

(E/CN.4/sub.2/192; TLO Convention 111 and Ré¢bmmendation 111; Refevence Paper

(Extracts from Provisional Records Nos; -2L,-29~ :and- 30 of the Forty-second Session

of the International Labour Conference) E/CN +/Sub 2/L 1&8/Rev.1, L.149) (continued)
) Mr. SANTA CRUZ presentlng the .reviged draft -resolution on the study

of discrimination in the field of employment and occupation v . :

(E/CN.4/Sub.2/L.148/Rev,1), which he was sponsoring jointly with Mr, ‘Roy, sald

that he would not comment on its text since the only changes which it contained

were those which had been suggested by members of the Sub-Commission the day .

before,.

. Mr. SPAULDING said that in view of the objections to thé¢ wording of
‘Mr, Krishnaswami's amendment E/CN.4/Sub.2/L.149 he now wished to-propose; as
an alternate ;suggestion, the addition, before operative paragraph 4, of a new.

operative paragraph reading as follows:
"Egggg that these instruments call inter alis for the elimination of
discrimination on grounds. of national extraction and believes that the
right of stateless persons to obtain employment should be glven recognition

under thls aspect.

Mr, FOMIN remarked that he was in agreement with most of the points of
the draft resolution under consideration, though he had important observations
to meke on-the substance of the Convention worked out by:ILO, - Its operative' .
parsgraph b appeared to imply that, pending the receipt of a report from the o
Secreta:y-&eneralfat some vuspecified date; the Sub-Commission was now prepared
to rest on the ILO's laurcls in a matter in which it had itself assumed the
initiatives. The Conventiﬂn would not cone into force for some time and & report
on the ex*tent cf ite Luplewcntati -on wox;d anoarently not be forthcoming for
several yeurs. Oi nce it wes elready kncyn that some Stubes wonld not accede to it,
and cince the subject aIfeCuea a very irmmertont end timely problem connected with
the level of living and even tha llves of mauny people, the Sub- Comm1551on should
make deflnite provision for Iurther considersiion of the matter 1n_the‘near future,
w1tkout the necessity of pr09051ng a nev item, Both the ILO and inq Snb-Commission
had & responsibility to‘fbllow up the action alrsady taken with‘fu;the; efforts
to eliminate discrimipation inﬁthe field,of en@loyment endyoccupatiqn, buﬁ the
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( Mr, Fomin )

Sub-Commission had a special responsibility by reason of its competence, the more
so as it had been the initiator of the question. Moreover, members of the
Sub-Cormission had found that the ILO Convention was deficient in certain respects
and he therefore proposed the addition of a fifth operative paragraph reading
as follows: -
"Decides to consider at its twelfth session the question of the
additional steps which the Sub-Commission could take in order tb contribute
to the early elimination of discrimination in the field of employment

and occupation".

Although he appreciated the intent of Mr., Spaulding's amendment, it was
inappropriate to single out for comment one particular deficiency of the Convention,
especially without proper consideration of the question and study of the reaons
for the ILO's failure to mention stateless pérsons in the Convention. The matter
should merely be drawn to the ILO's attention, as it was proposed to do in the

case of the observations of the other members of the Sub-Commission.

Mr, HISCOCKS thought that the revised draft resolution represented

a dignified attitude for the Sub~-Commission to take towards the adoption by

the Internatiopal Labour Conference of such an important Convention and
Recommendation. He appreclated the validity of the comments made by

Mr. Krishnaswami and Mr. Spaulding on the position of stateless persons, but he
hoped that they would not press for an amendment which would put out of balance
a slmple resolution intended only to set a stamp of approval on a great

achievement,

Mr, KRISHNASWAMI emphasized that the problem of stateless persons,

which he had raised at the previous session, was a very important one. He was

perturbed by the definition given by the Drafting Committee of the Forty-second
Session of the International Labour Conference of the expression "national
extraction", as it appeared to imply that only discrimination against persons
having a nationality should be prohibited, and that left unprotected the rights
of the many people who had become stateless following the enactment of new
nationality laws by newly independent States, The problem of such stateless

persons was a new development to which attention should be drawn. He withdrew
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(Mr. Krishnaswami)

his own amendment (E/CN. h/Sub.e/L 149) in the hope that Mr. Spaulding s emendment
would be adopted by the Sub-Commission. '

Mr. SPAULDING said that he would not press his amendment in view of some
of the comments which had been made on it.

Mr. MACHOWSKI said he believed it was not the intent of the Convention
or of the Recommendation to excludestateless:ersons from the benefit of the

provi81ons to eliminate discrlmination. The Joint draft resolution was framed in
general terms and he saw no reason to meke & specific comment'suchvas hed been
proposed by Mr. Spaulding; that was a dangerous precedent, which might'lead to the
inclusion of references to many other matters. The question of discrimination

in the field of employment and occupation should be kept on the Sub-Commission s
agende and he therefore supported Mr. Fomin s proposal."

Mr. SANTA CRUZ said that, in view of the fact that the amendment proposed
by Mr. Krishnaswemi (E/CN‘h/Sub .2/L.149) had been withdravn and Mr. Spaulding's
oral amendment was not being pressed, they could not be included in the dreft
resolution (E/CN. h/oub 2/L. lhB/Rev.l) However, the point made by the two menbers
should be clearly reflected in the summary records.

He agreed with Mr. Fomin that the campaign against discrimination in the field

of employment and occupation was only Just beginning and that both the .
Sub=Ccmmission and the 110 had continuing responsibilities in that field; but the
Sub-Comm1581on did not need to bind itself to reconsider the question at a

specific date and within prescribed time-limits. The Joint draft resolution was 50
worded as to enable the Sub~Commission to take up the question again whenever
that appeared to be adv1sable. Mr. Fomin had been anx1ous to place the item on the
agenda of the twelfth session because of the situation in a certain country

which had stated its intention notto ratify IIO Convention 111. There were two
points he wished to make in that counnéxion. First, the Sub-Commission, like

other United Nations organs, was not called upon to combat discrimination in any
given country. It could therefore help to fight discrimination only by»the’
adoption of recommendations and similar action. Secondly, as the‘Suprommission
already had a very heavy. agenda, it would be well advised to await information on
the implementation of the ILO Convention before taking the question up again.

[oos
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(Mr. Santa Cruz)

As the II0 representative had stated at the previous meeting, the adoption of
Convention 11l was only a starting point and the machinery to supervise its '
application had yet to be set up. He therefore felt that the paragraph proposed
by Mr. Fomin was unnecessary.

Mr. ROY fully concurred In those views. Although he had the greatest
sympathy with Mr. Krishnaswami's ideas, he did not feel his amendment would be
in its proper place in the joint draft resolution.

Referring to Mr. Fomin's smendment, he said that there was nothing in the
draft resolution to prevent the Sub-Commission from discussing at any time other
measures to eradicate discrimination in the field of employment. He himself had
envisaged a text of parsgraph 4 which would have spelled out that point, but
he had accepted the text proposed by Mr. Santa Cruz because it was simpler. He

also, therefore, found Mr. Fomin's amendment unnecessary.

Mr. FOMIN stated that, while he was convinced of the good faith of the
sponsors of the joint draft resolution, he feared that if no deadline was set
for the resumption of the discussion, the item might be dropped from the agenda,
particularly when the membership of the Sub-Commission changed, as the new
members might not be fully conversant with the issue. Although the item might be
discussed again when the Secretary-General's report on the implementation of
the Convention and the Recormendation was available, he himself felt that it
should be taken up earlier and he therefore pressed his amendment. Lastly, he
agreed with Mr. Santa Cruz that the Sub-Commission would take no direct action to
combat discrimination in any one country; he was not suggesting any interference
in the domestic affairs of a Member State.

Mr. SPAULDING said that in view of the fact that operative paragraph 3
of the draft resolution (E/CN.l4t/Sub.2/L.148/Rev.l) provided that the Secretary-
General should transmit the observations made by members of the Sub-Commission
to the I10, he formally withdrew his amendment.

Mr. INGLES sald that at the last session of the Sub-Commission, he
shared Mr. Hiscock's view that the term "national extraction" was broader than

the term “national origin" because it covered both nationals end non-nationals.
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Regrettably, the interpretation of the term nationel extraci:ion giyen hy ihe.,
Itﬂ Drarting COmmittee (Reference Paper, Provisional Record No._zl, pe:agn@ph 11)
limited iﬁs application to nationals thereby excluding stateless persons... The
difficulty'might be surmounted either by rewbrding the definition of, . .. . ...
discrimination in article 1 of the COnvention and paragraph 1 of the recommendation
“by chaniging the phrdase Pnational extraction“ to' read "national origin ‘or y
ext¥action™] or by requesting’ ‘the ‘Tt0 to Withdraw 1ts restrictive interpretation.

He had been unable to- support ‘the ‘smendments proposed by Mr. Krishnaswami ‘and .
Mr. Spaulding for technicel reascns only; the. pointsithey raisedfhexe 1mportant.

My CHAYEY remarkea that, ae he ‘sould: hese had same misgivings in
voting far Mr. Krishneswumi's améndment’ 4n’ wiev -6f- hhe fact that 1t introduced
considerations, not comnected with thevsubject under.discussion, he welcomed
Mr. Krishpaswemi's decision to withdrew: it .:However; he fully syﬁpethiie&‘with*
Mr. Krishnaswami 8 views.ﬁﬁwﬁﬁ_ o el i el Smiid Loea , =
'He could not support, Mr, Eomin_e amendgent,‘bgeeuse it would be inedvisable«
to commit the Sub-Coqmission to resﬁﬁing itq discussion of: discrimination in the

5
et

fleld of employﬁent et a specific time

T L S LAV DL S S SRt
EX SR ERTI % & PRI VI PURE I PP B 21

;:

T o . L ROY g8ld hevtoc wauld be:urieble.to vote Por Mrs Fomin's ‘amerdient;’
as the Sub-Commission could not decide immediately that further steps 'should ™ ™
be teken at the twelfth session. So to deeide befcre the. ILO Convention had

been ratified would indicate criticism of the ILO, vhich wes unwarranted, L

| Mr. FOMIN felt thet the actual session at vhich the. diseussxon wvas to

!J' B

be reeumed was immaterial. It the ILO Convention wes not ratified by e sufficient
number of States in which there was discrimination, the Sub-Ccmmission aight lose

much time bePorﬂvrosuming its consideration of the qpestion. That was why he

had profosed” z:specific time for the resumpixon of the aiseusswon.*5W“°

ERLEN

M. SlA?*ﬂ thought that the Sub-Coumission should eQQEWdﬁr whax stepa .

“.'“““?”*‘ T L
it should tuse to :vaﬂ the qpesnlon un@er review, mhat would .be. possible,

unier n ”agrlla & of Tye qra”* resoluvion, whea the uec:etdry-Ceneral‘s renort
came up for coagideration. Howsver, Mr, Fomin's amendment did not conflict with

that piovision and he saw no objection to it.

/...
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Mr, METALL (International Labour Organisetion) pointed out that the
ILO had sgreed to keep the United Nations informed regarding the implementation
of the Convention and the Recommendation. It was therefore unnecessary to fix
a definite date for the resumption of the discuseion, particularly if the point
was made clear in the Sub-Commission's report.

Mr. FOMIN said that, although he was grateful to the ILO representative
for his statement, he still felt obliged to press his amendment, as the ILO had
given no undertaking to submit a report by a specific date,

The CHAIRMAN put Mr. Fomin's emendment to the vote.
Mr. Fomin's amendment was rejected by 7 votes to 4, with 1 abstention.
The draft resolution (E/CN..4/Sub.2/L.148/Rev.l) was adopted unanimously.

Mr. FOMIN explained that he had voted for the draft resolution,
despite its serious shortcomings, because he agreed with it in principle.

Mr. HISCOCKS said that he would have preferred operative paragraph 2
to be deleted, because, in view of the adoption of the Convention end the
Recommendation by the ILO, it was unnecessary and inappropriate for the
Commission on Human Rights to take the action called for in that paresgraph.
However, as he was strongly in favour of the rest of the draft resolution, he had
voted for it.

The CHAIRMAN thanked the ILO representative for his valueble
contribution to the discussion. '

Mr. MBTALL (International Labour Organisation) congratulated the
sponsors of the draft resolution on their text and sald that he would transmit
the observations made, which were constructive criticisms, to the ILO.

Miss MANAS (Commission on the Status of Women) welcomed the fact that
the resolution stressed in operative pafagraph 2 the need for the Convention
to be applied as'fully and as widely as pbssible. Resolutions adopted by
other United Nations bodies contained a similar provision with regard to other
international instruments.
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STUDY OF DISCRIMINHIION IN THE MAQTEB OF RELIGIOUS RIGHIS ANB PRACTICES
(g/cN. u/sub 2/L.l23/Add.l) ~

Mr. KRISWASWAMI, Specia.l Ba.pporteur ; introducing the supplement
(E/cN. u/Sub 2/L.123/Add.1) to his draft report, 'said that he had been unsble to .
comply with the Sub-Commission's request for a comprehensive final report owing

to c1rcumstances beyond his controi. ‘He had been hempered primarily by the
necessity cf completing the country studies under preparation and of verifying
those already completed, with a limited staff. Nevertheless, fifty~six country '
studies had been produced and subtmitted to the various Governments for
verification and supplementary information. or those, twenty-one had been
completely verified and were available to members and other interested parties.
Governments were being pressed to verify, and suhmit adﬁitional information on,
the remaining studies. He had deliberately refreined frem expanding or
embelllshlng his original draft report in the light of the suggestions made by ﬁ
the Sub-Comm1561on at the previous session both because to do so would have ‘
been of little value without all the verified country studies, and because .
the General Assembly had directed all United Nations organs to lxmit,the nass

of documentation produced. He had, however, taken into account the suggestlon
that 1nadequate attention had been given in the draft report 1o rationalism,
free~thinking and agnost1c1sm as against adherence to a religlon, they had beendr
covered in his consmderation of freedom of belief.,

The draft report he had submltted to the tenth session (E/CN h/sub 2/L 125)
had been 1ncomplete even as a preliminary paper, ‘it had been a study rather than
a report proposing action. Since discriminatory practices in the matter of
religious righ s often had social historical ‘and political causes and varied
from country to country, he had preferred to cut through the mass of 1nformation
in order to understand the question in its proper perspective before making
any recommendations for action. Noreover, since all such recommendatlons had '
to be general in that they could not be dlrected to any spec1f1c country, he
had had to ascertain the common elements in various 81tuations before presumlng -
to recommend corrective measures. B

His meaor task in the supplement before the Sub-Commission, had been to
yresent specific recommendations. Although discrimination against freedom of

[oas
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(Mr. Krishnaswemi, Special Rapporteur)

thought, conscience, religion and belief still prevailed in only a few areas

of the world, it represented a very‘sérious and ccmplex problem. He had tried
to put the issues at stake into sharp focus and to define the scope of the
problem. He had avoided references to particular countries: such information,
where verified, had been circulated to the Sub-Commission; where merely compiled
and not yet verified, it was available for examination upon request.

It would be seen from the supplement that the underlying issues had been
classified as general or specific., However, the distinction could not always
be maintained, especially since the denial of the right to maintain religion
or belief was so basic a problem as to impinge on most of the specific aspects
he had dealt with. He had given special consideration to the right in the case
of children, who were unable to decide the matter for themselves. Normally,
parents or guardians enjoyed a priority right to décide what religious_education
should be given to theirichildren. However, children uprooted by war, revolution
or the partition of a country torn from their homes presented a particularly
difficult problem. While the presumed wishes of the parents and the family
tradition were factors to be weighed, the spiritual as well as the material
welfare of the children should be the paramount consideration. The misfortunes
which had produced child refugees should not be used for proselytizing. On the
other hénd, there appeared to be no generally applicable solution to the problem.
Workable solutions had to be developed, in each specific case, bearing in mind
the best interests of the child itself., 1In the circumstances, he had deliberately
omitted from his list of basic rules any rule covering the situation of refugee
children, _ , .

The basic rules (E/CN.4/sub.2/L.123/Add.1, page 41 et seq.) had been derived
from the principles contained in the draft International Covenants on Human Rights
and in the Universal Declaration of Human Rights., They were based on the premise
that freedom of thought, conscience, religion and belief should be as wide as
possible and that the public authorities should direct their policies towards
eliminating discriminatory practices, even if progress was very gradual. The
rules vwere open to amendment by members of the Sub-Commission, and, subsequently,

by the Commission on Human Rights. It was especially important that the Commission
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(Mr. Krishnaswami,
Special Rapporteur)

should discuss them at an early stage because the Third.Committee of the General
Assembly, in its consideration of the draft Covenants, had almost reached the
right relating to religious practices, It was also for that reason that there
was a special urgency in completing the country studies; that information would
greatly assist the Thirf Committee in its work. The basic rules were intended
to permit the Third Ccmmittee, in its examination of the draft Covenants and
particularly of article 18 of the draft Covenant on Civil and Political Rights,
to formulate provisions designed to eliminate all discriminatory practices in
matters of religion and belief as rapidly as possible. He hoped that the basic
rules would be assimilated in the draft Covenants, as otherwise a separate
convention safeguarding religious rights might be necessary.

Since there was no specialized agency ccmpetent to deal with the matter
of religious rights, the United Nations had a special responsibility to keep
the question under constant review. The elimination of discriminatory practices
would be a slow process, but it would never cease to be urgent. Fundamentally,
the task of the Sub-Commission was to discuss the basic rules, some of the
underlying issues and, in particular, its future work on the item. It should
concentrate its attention on the provisions of the draft Covenants relating to
religious rights, determine to what extent they took account of the basic rules,
and, where there were gaps, recommend to the Commission on Human Rights how
they should be filled. Although those measures, in themselves, might not bring
about the eradication of discriminatory practices in the matter of religious
rights, by directing attention to the problem they might stimulate progress.
Frequently, the attention focussed on a particular social phenomenon went far
towards awakening public opinion and eventually bringing about beneficial
legislative changes. Moreover, progress in one field of social activity was
bound, in the long run, to affect progress in other areas, particularly as regards

political and econcmic rights.

The meeting rose at 12.45 p.m.






